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The  Judges  who  asuall j  sat  in  Banc  in  this  term,  were : 
Lord  Campbell,  C.  J.  Erlb,  J. 

WiGHTMAN,  J.  CrOMPTON,  J. 


MEMORANDUM, 
In  this  Term,  David  Power,  Esq.,  barrister  at  law,  of  The  Middle 
Temple,  was  appointed  one  of  Her  Majesty's  counsel. 


The  Reverend  THOMAS  OLIVER  GOODCHILD,  Clerk,  Appellant, 
V.  The  Trustees  for  maintaining,  regulating,  and  employing  the  Poor 
of  and  within  the  Parish  of  St.  JOHN  at  HACKNEY  in  the  aounty 
of  MIDDLESEX,  Respondents. 

The  Reverend  THOMAS  DAVIS  LAMB,  Clerk,  *Appellant,  v.    p^g 
The  Trustees  for  maintaining,  regulating,  and  employing  the    *- 
Poor  of  and  within  the  parish  of  St.  JOHN  at  HACKNEY  in  the 
county  of  MIDDLESEX,  Respondents. 

The  Reverend  THOMAS  OLIVER  GOODCHILD,  Clerk,  and  The 
Reverend  THOMAS  DAVIS  LAMB,  Clerk,  Appellants,  v.  The 
Trustees  for  maintaining,  regulating  and  employing  the  Poor  within 
the  parish  of  St.  JOHN  at  HACKNEY  in  the  county  of  MIDDLE- 
SEX, Respondents. 

The  Reverend  THOMAS  HAWKINS,  Clerk,  Appellant,  and  The 
Churchwardens  and  Overseers  of  the  parish  of  LAMBERHURST, 
in  KENT  and  SUSSEX,  Respondents.     IFeh.  23.]  (a) 

(a)  This  Mt  of  eases  was  omitted  in  the  preceding  Tolome,  for  want  of  spaoe. 
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The  owner  of  a  tithe  oommatation  rent-oharge,  oonstitated  under  6  A  7  W.  4  e.  71»  is  rateable 
to  the  poor  in  respect  thereof,  in  analogy  to  the  principles  established  by  stat  6  A  7  W.  4  c.  96. 

The  owner  is  entitled  to  dedact  the  expenses  of  ooUeotion  (incladin|f  law  expenses)  and  losses 
by  non-payment 

He  is  also  entitled  to  dednot  the  poor-rate :  and  it  makes  no  difiprenoe,  as  to  this,  that,  pre- 
viously to  the  making  of  the  commutation,  the  tithes.  h«d  been  compounded  for  on  the 
principle  of  the  composition  being  paid  free  from  rate8,-and  that,  in  making  the  commutation, 
allowance  had  been  made  for  this,  under  stat.  6  h  7*^«  ^o.  71,  s.  37,  by  increasing  the  com- 
mutation rent-charge  accordingly.  .*  \ 

The  owner  is  liable,  under  sta.t.  18  A  10  Vict,  c*  ^0)3,^61,  to  a  Qeneral  Rate,  and  to  a  Lighting 
Rate,  although,  under  a  proTious  local  ^c^  the* tithe-owner  was  not  liable  to  a  lighting-rate, 
sect  165  exempting  only  land  preriouslyev^mpt;  and  he  is  entitled,  in  the  assessment  to  the 
poor-rate,  to  a  deduction  in  resj^ect  of  both  these  rates. 

But  he  is  not  liable  to  a  6eiv>^s-X>itpi\inder  sect  161,  the  tithes  not  having  been  previonsly 
rated  to  the  sewer8-rate^«2A(l>&^t'  164  being  applicable :  and  he  is  therefore  not  entitled,  in 
an  assessment  to  the  ftooiT-it^,  to  any  deduction  in  respect  of  this. 

He  is  not  entitled  tg^  de^a^tlon  in  respect  of  the  Land  tax. 

He  is  entitled  to  \  ThkZboiion  in  respect  of  the  tenant's  Property  tax,  Tenths,  and  EoclesiasUcal 
dues.  *•••     \* 

m 

If  he  pays  a  onraA,  or  a  minister  of  a  district  ebapel,  Toluntarily,  he  is  not  entitled  to  make 
any  deduction  in  respect  thereof;  but,  if  such  payment  be  legally  demandable  from  him  (as 
where  the  bishop  can  insist  on  the  payment  of  a  curate,  or  in  the  case  of  a  church  building 
Act),  he  is  entitled  to  deduct  in  respect  thereof.  So  he  i^JHf  a  curate  be  paid  because,  owing 
to  the  magnitude  of  the  cure,  it  is  Impossible^foxytbe  oiyier^f  the  rent-charge  to  discharge 
the  ministerial  duties  without  such  as^utai^.  But  the  oyer  is  not  entitled  to  any  deduction 
in  respect  of  his  own  personal  serviced    ^ 

He  is  not  entitled  to  deduct  sums  paid  to  the  Governors  of  Queen  Anne's  Bounty  in  liquidation 
of  interest  and  part  principal  of  money  borrowed  by  him,  under  stats.  17  G.  8,  e.  53,  and  1  & 
2  Vict  0.  23,  for  rebuilding  his  parsonage-house. 

Per  Lord  Campbell,  C.  J.,  Erie  and  Crompton  Js.,  dissentiente  Coleridge,  J.,  an  additional  anm 
for  tenants'  profits  should  be  deducted,  only  if  there  be  any  such  necessary  to  induce  a  tenant, 
after  allowance  for  eollection,  bad  debts,  and  law  expenses,  to  take  the  rent-charge :  and  this 
is  a  question  of  fact  for  the  Sessions. 

The  general  rule  is  that  the  amount  must  be  ascertained  as  that  at  which  a  tenant  might 
reasonably  be  expected  to  take  the  rated  property  from  year  to  year. 

GOODCHILD,  Appellant,  v.  The  TRUSTEES,  &c.,  Respondents. 

This  was  a  case  stated  for  the  opinion  of  this  court,  by  consent  of 
parties,  under  an  order  of  Coleridge,  J.,  pursuant  to  stat.  12  &  13 
Vict.  c.  45,  8.  11. 
^q-i       *In  1828  the  old  parish  of  Saint  John  at  Hackney  was  divided 

J  for  certain  purposes,  but  not  including  the  rating  for  the  relief  of 
the  poor,  into  three  districts :  viz.  the  parish  of  Saint  John,  the  parish 
of  South  Hackney,  and  the  parish  of  West  Hackney.  After  the  division 
of  the  parish,  the  tithes  of  the  old  parish,  until  the  same  were  commuted 
under  The  Tithe  Commutation  Act  (6  &  7  W.  4,  o.  71),  were  divided 
amongst  and  received  by  the  incumbents  of  the  three  new  parishes  in 
certain  fixed  proportions,  according  as  the  same  accrued  within  their 
respective  limits,  and  continued  and  were  subject  to  the  same  rates, 
charges,  and  assessments  as  the  same  would  have  been  subject  to  if  the 
same  had  not  been  so  divided.  The  tithes  payable  to  the  said  three 
incumbents  were  afterwards  commuted  for  three  several  tithe  commuta- 
tion rent-charges,  payable  respectively  to  the  said  three  incumbents; 
and  which  rent-charges  became  respectively  subject  to  all  rates,  charges, 
and  assessments  in  like  manner  as  the  said  tithes  commuted  for  such 
rent-charges  had  been  subject  before  commutation. 

The  appellant  is  rector  of  the  new  parish  of  St.  John ;  and  the  respond- 
ents are  the  Trustees  of  the  Poor  acting  for  the  district  contained  within 
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the  bonndaries  of  the  *old  parish  of  St.  John,  tinder  the  provisions  p^^ 
of  two  local  Acts  of  Parliament,  viz.  4  6.  8,  c.  43,(a)  and  50  6.  ■- 
3,  c.  cxc.(i)     (These  Acts  formed  part  of  the  case.) 

On  23d  April,  1856,  a  poor-rate  was  made  for  the  old  parish  of 
St.  John  at .  Hackney  by  the  respondents.  It  was  thus  intituled :  "A 
poor-rate  or  assessment  of  16d.  in  the  poand,  made,  rated,  and  assessed 
on  Wednesday  the  23d  day  of  April,  in  the  year  of  our  Lord  1856,  by 
the  Trustees  of  the  Poor  of  the  parish  of  St.  John  at  Hackney  in  the 
county  of  Middlesex,  pursuant  to  an  Act,"  &c.  (50  G.  3,  c.  cxc),  "  and 
also  in  pursuance  of  an  Act,"  &c.  (6  &  7  W.  4,  c.  96,  the  Parochial 
Assessment  Act),  *'  upon  all  and  every  person  and  persons  who  inhabit, 
hold,  or  occupy  any  land,  house,  shop,  warehouse,  or  other  building, 
tenement  and  hereditament  within  the  said  parish,  according  to  the 
annual  rent  or  value  of  all  such  messuages,  shops,  warehouses,  lands, 
tenements,  and  hereditaments,  respectively,  for  the  relief,  maintenance, 
lodging,  and  employment  of  the  poor  of  the  said  parish  for  the  current 
half  year,  and  for  the  payment  of  any  interest  or  of  any  annuities 
chargeable  on  the  poor-rate  of  the  said  parish,  or  for  the  repayment  of 
any  principal  moneys  which  shall  be  due  from  the  said  parish,  and  for 
the  discharge  of  all  other  expenses  of  the  said  parish  not  provided  for 
by  any  other  Act  or  Acts  of  parliament  relating  to  the  said  parish,  for 
six  months  commencing  on  the  25th  day  of  March,  1856." 

*In  the  rate  the  appellant  was  thus  assessed  :  [*5 


HooM,  stable,  and  garden 


Tithe  eommntaiion  rent-charge 


OroM  Mtlmated 
rantiiL 


£ 
125 

940 


Katfleble 
valuer 


£ 
110 

700 


BateatU4<l. 


£    ff.     d. 

7    6     8 

4<t     1     0(e) 


The  rate  was  duly  allowed  and  published. 

The  appellant  made  no  objection  to  the  assessment  in  respect  of  his 
house,  stable,  and  garden,  but  appealed  to  the  respondents,  under  the 
provisions  of  the  local  Act,  against  the  assessment  made  upon  him  in 
respect  of  his  tithe  rent-charge  as  excessive.  On  11th  November,  1856, 
they  confirmed  the  rate,  dismissing  the  appeal ;  and  from  that  decision 
the  appellant  appealed  to  the  Middlesex  Quarter  Sessions,  under  the 
powers  in  that  behalf  given  by  the  local  Acts.  Notice  of  appeal  was 
daly  given  and  served ;  and  the  present  case  is  now  stated  under  stat. 
12  k  13  Vict.  c.  45,  s.  11. 

The  amount  for  which  the  tithes  payable  to  the  rector  of  the  new 
parish  of  St.  John's,  of  which  the  appellant  is  rector,  were  commuted, 
was  981/.  10«.  This  amount  is  subject  to  fluctuation,  according  to  the 
average  price  of  corn,  under  the  provisions  of  the  Tithe  Commutation 
Acts.     The  amount  actually  receivable  for  the  year  1856,  according  to 

(a)  **  For  maintaining,  regulating,  and  employing  the  poor  within  the  parish  of  St.  John  at 
Hackney,  in  the  eonnty  of  Middlesex;  and  for  lighting  the  said  parish,  and  establishing  a 
RpaUr  nightly  wateh  therein." 

(&)  Local  and  personal,  public :  "  To  alter,  amend,  and  enlarge  the  powers  of  so  much  of  an 
Act,  passed  in  the  fourth  year  of  His  present  Mtgesty,  as  relates  to  the  maintaining,  regulating, 
and  employing  the  poor  within  the  parish  of  St.  John  at  Uackney,  in  the  county  of  Middlosev , ' 

(cjSic 
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the  corn  average  applicable  to  the  same,  was  the  sum  of  921Z.  13^.  9(2., 
payable  by  half-yearly  payments,  as  provided  by  the  Tithe  Commuta- 
tion Acts. 

The  appellant,-  as  rector  of  the  present  parish  of  St.  John,  enjoyg 
other  emoluments  than  the  tithe  rent-charge ;  the  amount  of  which  is  to 
ji,/»-|   be  ascertained  by  *agreement  between  the  parties,  or  in  such  way 

^  as  the  court  shall  direct,  in  case  it  should  be  rendered  necessary 
in  consequence  of  the  judgment  of  the  court  upon  this  case. 

In  the  three  years  preceding  1856,  expenses  were  incurred  in  collect- 
ing the  said  rent-charge,  amounting,  in  the  aggregate,  to  48Z.  8«.  6rf., 
48Z.  2«.,  and  472.  14«.,  respectively,  showing  an  average  of  48/.  Is.  6«2. 
per  annum.  Of  this  average  the  sum  of  4Z.  was  the  average  of  law 
expenses  ;  and  the  residue  was  paid  to  the  collector  for  his  time  and 
trouble  in  getting  in  the  rent-charge  by  one  collection  in  the  year. 

An  average  annual  loss  of  52.  from  non-payment  has  also  been  suffered 
by  the  appellant. 

The  appellant  contends  that  a  tenant,  desirous  of  taking  a  demise  of 
the  rent-charge  of  St.  John  at  Hackney  for  the  year  1856,  would  have 
taken  these  facts  into  consideration,  and  formed  an  estimate  higher  than 
the  above  average  sums  of  482.  Is.  Qd.  and  bL  But  (if  it  shall  be  the 
opinion  of  the  court  that  the  appellant  is  entitled  to  deductions  in 
respect  of  losses,  law  and  other  expenses,  or  any  of  them)  it  is  agreed 
that,  at  the  time  when  the  poor-rate  of  April  1856,  appealed  against, 
was  calculated,  the  probable  expenses  of  the  appellant  in  collecting  and 
gathering  in  the  said  rent-charge  in  the  year  1856,  other  than  law 
expenses,  might  on  the  above  facts  have  been  fairly  estimated  at  44Z., 
and  his  probable  law  expenses  for  the  said  year  in  enforcing  the  pay- 
ment of  the  same  at  42.,  and  his  probable  losses  for  the  same  year  at  52. 

The  present  parish  of  St.  John  at  Hackney,  of  which  the  appellant 
was  instituted  rector  in  1839,  and  of  which  he  still  is  rector,  and  which 
^*j^   is,  as  aforesaid,  a  division  of  *the  ancient  parish  of  St.  John  at 

^  Hackney,  contained,'  in  the  last  Parliamentary  census*,  a  population 
of  14,304  souls. 

There  is  besides  the  parish  church,  a  district  church  or  chapel  situated 
If  miles  from  the  mother  church,  and  built  for  the  use  of  the  parishioners 
of  a  district  of  the  said  parish,  containing  5549  souls.  The  appellant 
employs  one  curate,  at  a  salary  of  1602.  per  annum,  and  also  pays  50/. 
towards  the  support  of  a  minister  for  the  church  or  chapel  before  men- 
tioned. 

The  estimated  and  usual  rates  and  taxes  payable  by  the  appellant 
for  the  year  1856,  in  respect  of  the  said  tithe  rent-charge,  were  as 
follows. 

Land  tax £17  10     0 

Property  tax -         •  46  13     4 

Rates  (other  than  the  General  Rate, 
Lighting  Rate  and  Sewers  Rate,  here- 
inafter mentioned) 87  10     0 

In  1856,  the  appellant  was  rated  in  suras  respectively  amounting  to 
282.  13s.  4c2.,  262.  5s.,  and  172.  10s.,  to  the  General  Rate,  Lighting- 
Rate  and  Sewers-Rate,  in  respect  of  his  tithe  rent-charge,  by  an  assess- 
ment made  by  virtue  of  a  precept  made  by  the  Hackney  District  Board, 
under  the  provisions  of  stat.  18  &  19  Vict.  c.  120.     He  has  appealed 
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against  these  rates :  and  the  appeal  has,  by  consent,  been  referred  to 
the  decision  of  the  Court  of  Queen's  Bench  on  a  case  stated  under  the 
provisions  of  stat.  12  &  13  Vict.  c.  45,  s.  11. 

If  the  Court  shall  decide  that  the  appellant  was  liable  to  be  rated  to 
the  said  General  Rate,  Lighting- Rate,  and  Sewers-Rate,  or  any  thereof, 
then  it  was  agreed  that  such  sum  or  sums  as  he  shall  be  liable  for  in 
respect  of  the  said  rates,  or  any  of  them,  shall  also  be  considered 
*part  of  the  usual  rates  and  taxes  payable  by  the  appellant  in  r^r^ 
respect  of  the  said  tithe  rent-charge  for  the  year  1856.  *- 

The  appellant  was  liable,  as  rector,  to  Ecclesiastical  dues  for  the  said 
ye:ir  185G,  to  the  amount  of  21. ;  and  to  Tenths,  to  the  amount  of  2L 
12*.  6d. 

The  tithes  of  the  said  new  parish  of  St.  John  at  Hackney,  before 
commutation,  had  been  compounded  for  on  the  principle  of  the  composi- 
tion being  paid  free  from  all  rates,  charges,  and  assessments,  including 
poor-rate ;  and  the  assistant  Commissioner,  who  presided  at  the  commu- 
tation, had  regard  to  that  circumstance ;  and,  under  the  provisions  of 
sect.  37  of  The  Tithe  Commutation  Act  (6  &  7  W,  4,  c,  71),  made  an 
addition  to  the  average  annual  amount  of  the  said  compositions.  The 
amount  added  in  respect  of  poor-rate  was  based  on  an  average  of  the 
poor-rates  during  the  seven  years  preceding,  and  was  fixed  at  3*.  in 
the  pound  per  annum.  The  poor-rate  now  appealed  against  is  a  half- 
year's  rate  of  1«.  4d,  in  the  pound,  there  being  two  poor-rates  levied  in 
the  parish  in  the  year.  The  poor-rates  in  the  parish  have  not  amounted 
to  3*.  in  the  pound  in  any  year  since  the  said  commutation. 

The  appellant  claims  to  be  entitled,  in  order  to  arrive  at  the  gross 

estimated  rental  of  his  said  rent-charge  within  the  meaning  of  stat. 

6  i  7  W.  4,  c.  96,  to  reduce  the  gross  sum  of  02 IZ.  13«.  9(i.,  the  amount 

receivable  for  the  year  1856,  as  aforesaid,  in  respect  of  the  said  tithe 

rent-charge,  by  the  following  of  the  sums  above  mentioned :  viz., 

Estimated  losses  by  non-payment  .... 

Estimated  law  expenses  in  enforcing  payment 

Estimated  expenses  of  collection  (other  than  as  above) 

Land  tax    ..•••«••• 

Property  tax 

Rates  other  than  General  Rate,  Lighting-Rate,  and 

Sewers-Rate 87  10  0 

General  Rate,  281,  13«.  4d, ;  Lighting-Rate,  26^.  5«. ; 
and  Sewers- Rate,  111.  lO*. ;  or  so  much  thereof  re- 
spectively as  the  appellant  is  liable  to        .         .         .         72  8     4 
The  appellant  also  claims  to  be  entitled,  in  ascertaining  the  gross 
estimated  rental  of  his  said  rent-charge,  to  a  further  reduction  as  abovo 
mentioned  in  respect  of  the  profit  which  a  tenant  farming  or  renting  the 
said  rent-charge  from  year  to  year  would  reasonably  consider  to  be  an 
adequate  inducement  to  him  to  take  a  demise  of  such  rent-charge  from 
year  to  year,  he  having  to  pay  such  rent  in  full,  and  having  to  calculate 
the  rent-charges  according  to  such  averages  in  each  year,  and  collect 
the  same  by  two  collections  in  the  year.     If  the  Court  shall  be  of  opinion 
that  the  appellant  is  entitled  to  such  last-mentioned  reduction,  then  it 
is  agreed  that  the  sum  to  be  deducted  from  the  ^ross  amount  of  the  rent- 
charge  in  respect  thereof  shall  be  the  sum  of  92^. 

And  the  appellant  also  claims  to  be  entitled,  for  the  purpose  of  ascer- 
taining the  rateable  value  of  his  said  rent-charge  within  the  meaning 
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of  the  said  Act,  or  otherwise,  to  redace  the  sum,  so  to  be  ascertained 
as  the  gross  estimated  rental  thereof,  by  the  following  of  the  abore- 
menjbioned  sams : 

Tenths ,£2  12    6 

Ecclesiastical  dues 2    0    0 

Garate's  salary 160  0     0 

"*" Amount  paid  towards  the  salary  of  the  minister  of 

the  district  church  or  chapel        .         •         .  50  0    0 

And  by  a  sum  for  his  personal  services  as  officiating  minister  of  the  said 
parish  for  the  year  1856.  This  sum  it  is  agreed  to  estimate  at  1002.,  in 
case  the  Court  shall  be  of  opinion  that  the  appellant  is  entitled  to  this 
reduction. 

If  the  court  shall  be  of  opinion  that  the  appellant  is  entitled  to  reduce 
the  gross  sum  so  receivable  in  respect  of  the  said  rent-charge  for  the 
year  1856  by  the  sums  above  mentioned,  or  any  of  them,  but  not  in 
such  manner  as  above  claimed  by  him  with  respect  to  the  estimation  of 
the  gross  estimated  rental  or  otherwise,  the  appellant  claims  to  make 
such  reductions,  either  before  or  after  ascertaining  the  gross  estimated 
rental,  in  accordance  with  the  opinion  of  the  court. 

The  respondents,  besides  contending  generally  that  the  appellant  is 
not  over  rated  on  any  of  the  grounds  by  him  above  suggested,  or  entitled 
to  the  deductions  above  claimed,  contend  that  the  deductions  claimed 
by  the  appellant  in  respect  of  tenths,  ecclesiastical  dues,  curate's  salary, 
payment  towards  minister's  salary,  and  personal  services,  as  above  men- 
tioned (if  allowable  at  all),  should  not  be  deducted  in  full  from  the 
amount  of  the  tithe  rent-charge,  but  in  such  proportion  only  as  the  tithe 
rent-charge  bears  to  the  whole  of  the  emoluments  enjoyed  by  the  appel- 
lant as  rector. 

The  question  for  the  opinion  of  the  court  is : 

Whether,  for  the  purpose  of  ascertaining  the  gross  estimated  rental 
and  rateable  value  of  the  said  tithe  rent-charge,  the  appellant  is  entitled 
to  have  the  gross  sum  receivable  in  respect  thereof  for  the  year  1856 

*111    '^^^^^^  '*''^7  ^"7)  ^^^  (^^  ^^y)  ^7  ^hich,  of  the  items  set  out  in 
-■    the  case  by  which  he  claims  to  reduce  the  same. 
(Judgment  to  be  entered  in  conformity  with  the  decision  of  the  Court.) 


LAMB,  Appellant,  v.  The  TRUSTEES,  &c..  Respondents. 

This  was  also  a  case  stated  for  the  opinion  of  this  court,  by  consent 
>f  justices,  under  an  order  of  Coleridge,  J.,  pursuant  to  stat.  12  &  13 
Vict.  c.  45,  s.  11.  It  arose  upon  the  same  rate  which  was  the  subject 
^f  the  preceding  case ;  and  the  statement  differed  from  that  of  the  pre- 
ceding in  the  following  particulars  only. 

The  appellant  is  rector  of  the  new  church  of  West  Hackney  :  and  he 
was  thus  assessed. 
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He  made  no  objection  to  the  assessment  in  respect  of  his  house  and 
field,  but  appealed  to  the  respondents  against  the  assessment  in  respect 
of  his  tithe  rent-charge  as  excessive.  The  rate  was  confirmed,  and 
notice  of  appeal  given,  as  in  the  preceding  case. 

The  amount  for  which  the  tithes  payable  to  the  rector  of  the  parish 
of  West  Hackney,  of  which  the  appellant  is  rector,  were  commuted  was 
256L  St.  This  amount  is  subject  to  fluctuation  according  to  the  average 
*price  of  corn  under  the  provisions  of  the  Tithe  Commutation  p^^^o 
Acts.  The  amount  actually  receivable  for  the  year  1856,  accord-  *- 
iog  to  the  corn  averages  applicable  to  the  same,  was  the  sum  of  240Z. 
10*.  lOd.,  payable  by  half-yearly  payments,  as  provided  by  the  Tithe 
Commutation  Acts. 

The  case  stated,  in  terms  similar  to  those  of  the  preceding  case,  that 
the  appellant,  as  rector,  enjoyed  other  emoluments,  to  be  ascertained 
by  agreement  or  as  the  Court  should  direct. 

In  the  three  years  preceding  1856,  expenses  in  collecting  the  said 
rent-charge  were  incurred,  and  losses  from  non-payment  suffered,  by 
htm,  amounting  in  the  aggregate  to  27i.  6b.  2d.^  21L  Ob.  5d.,  and  44/. 
2«.  10c2.,  respectively,  showing  an  average  of  82/.  16b.  &id.  Of  this 
average  the  sum  of  13Z.  1b.  Sfi.  was  the  average  of  losses ;  and  the  sum 
of  11.  0$.  S^d.  was  the  average  of  law  expenses ;  and  the  residue  was 
paid  to  the  collector  for  his  time  and  trouble  in  getting  in  the  rent- 
charge  by  one  collection  in  the  year. 

The  appellant  contends  that  a  tenant  desirous  of  taking  a  demise  of 
the  rent-charge  of  West  Hackney  for  the  year  1856  would  have  taken 
these  facts  into  consideration,  and  formed  an  estimate  higher  than  the 
above  average  sum  of  32Z.  16*.  5^d.  Bat  it  is  agreed  (if  it  shall  be  the 
opinion  of  the  Court  that  the  appellant  is  entitled  to  deductions  in  re- 
spect of  losses,  law  and  other  expenses,  or  any  of  them)  that,  at  the  time 
when  the  poor-rate  of  April  1856  appealed  against  was  calculated,  the 
probable  expenses  of  the  appellant  in  collecting  and  gathering  in  the 
laid  rent-charge  in  the  year  1856,  other  than  law  expenses,  might  on 
the  above  facts  have  been  fairly  estimated  at  12/.  10«.,  and  his  probable 
*law  expenses  for  the  said  year,  in  enforcing  the  payment  of  the  r^^o 
same,  at  the  sum  of  7/.,  and  his  probable  losses  for  the  same  year  ^ 
at  the  sum  of  14/. 

The  present  parish  of  West  Hackney,  of  which  the  appellant  was 
instituted  Rector  in  1846,  contained,  at  the  last  parliament-ary  census,  a 
popalation  of  18,732  souls. 

There  is,  besides  the  parish  church,  a  chapel  of  ease,  situated  one 
mile  and  a  half  from  the  mother  church.  The  appellant  employs  a 
curate  at  a  salary  of  105/.  per  annum. 

The  estimated  and  usual  rates  and  taxes  payable  by  the  appellant 
for  the  year  1856,  in  respect  of  the  said  tithe  rent-charge,  were  as 
follows : 

Land  tax         •        •        •        ••        .        •'*•  £5  60 

Property  tax 12  0    0 

Bates  (other  than  the  Oeneral  Rate,  Lighting-Rate  and 

Sewers-Rate,  hereinafter  mentioned)  .    •        •        .  24  0    0 

£41    5    0 
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The  case  then  stated,  like  the  preceding  case  (mutatis  mutandis),  that 
in  1856  the  appellant  was  rated  at  4/.  lO^.,  8/.  159.  and  21.  8^.,  to  The 
General  Rate,  Lighting-Rate,  and  Sewers-Rate,  respectively,  in  respect  of 
his  tithe  rent-charge ;  and  that  he  had  appealed,  and  the  appeal  had  been 
referred  to  this  Court  under  stat.  12  &  13  Vict.  c.  45,  s.  11.  And  that, 
if  it  should  be  decided  that  he  was  liable  to  any  of  these,  the  sums  for 
which  he  should  be  liable  should  be  considered  part  of  the  usual  rates 
and  taxes  payable  by  him  in  respect  of  the  tithe  rent-charge  for  1856. 
^^_.<l  ^The  appellant  paid  in  1856,  after  the  making  of  the  said  rate, 
-*  the  sum  of  IQL  168.  6d.  for  First  ^fruits  in  respect  of  the  living, 
to  which  he  was  instituted  in  1846.  The  appellant  was  liable,  as  rector, 
to  tenths,  for  the  year  1856,  to  the  amount  of  IL  Oa.  6d, 

Tiie  case  then  stated  the  principle  of  the  composition  of  the  tithes  of 
West  Hackney,  as  in  the  former  case  is  stated  with  respect  to  the  tithes 
of  St.  John's. 

The  appellant  claims  to  be  entitled,  in  order  to  ascertain  the  gross 
estimated  rental  of  his  said  rent-charge  within  the  meaning  of  the 
Parochial  Assessment  Act,  to  reduce  the  gross  sum  of  240Z.  10^.  10<i., 
the  amount  receivable  for  the  year  1856,  in  respect  of  the  said  tithe 
rent-charge,  by  the  following  of  the  sums  above  mentioned :  viz. 

Estimated  losses  by  non-payment  .  •  .  .  <£14  0  0 
Estimated  law  expenses  in  enforcing  payment  .  •  7  0  0 
Estimated  expenses  of  collection  (other  than  law 

expenses) 12  10     0 

Land  Tax 5     5     0 

Property  Tax 12     0     0 

Kates   other   than   General    Rate,  Lighting    Rate   and 

Sewers  Rate 24     0     0 

General    Rate   41,    10«.,    Lighting   Rate   SI.    15^.,    and 
Sewers    Rate    2L  5«. ;    or   so   much    thereof  respec- 
tively as  the  appellant  is  liable  to     .         .         •         .       10  10     0 
The  case  then  stated  the  appellant's  claim,  as  in  the  preceding  case, 
to  a  reduction  in  respect  of  tenant's  profits :  and  it  was  agreed  tiiat,  if 
he  should  bo  so  entitled,  the  amount  of  the  reduction  should  be  24Z. 

*IIe    further   claimed   to   have    the    assessment  reduced   as 
follows : 

Tenths .£106 

First  Fruits 10  16     6 

Curate's  Salary    .         .         •         .         .         .         .         .  105     0     0 

And  by  a  sum  for  his  personal  services  as  officiating  minister  of  the 

said  parish  for  the  year  1856.     This  sum  it  was  agreed  to  estimate  at 

100/.,  if  the  court  should  be  of  opinion  that  the  appellant  is  entitled  to 

the  reduction. 

The  case  concluded  (mutatis  mutandis)  in  terms  similar  to  those  of 
the  preceding  case. 

GOODCHILD  and  LAMB,  Appellants,  v.  THE- TRUSTEES,  &c. 

This  was  also  a  case  stated  for  the  opinion  of  this  court,  by  consent 
of  parties,  under  an  order  of  Coleridge,  J.,  pursuant  to  stat.  12  &  13 
Vict.  c.  45,  s.  11. 

Under  the  provisions  of  The  Metropolis  Local  Management  Act, 
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1S55  (18  &  19  Vict.  c.  120),  and  in  obedience  to  a  precept  made  on 
the  respondents  by  the  Hackney  District  Board  of  Works  acting  in 
pursnance  of  that  Act,  separate  pound  rates  for  the  Lighting,  Sewers,  and 
General  Rates  were  made  bj  the  respondents  on  the  12th  May,  1856. 

These  rates  or  assessments  were  all  headed  by  one  general  heading 
in  the  following  words :  ^*  Separate  pound  rates  or  assessments  at  4fi.,  4ti., 
and  8(i  in  the  pound  respectively  made,  rated,  and  assessed,  on  Tuesday 
the  20th  day  of  May,  a.  d.  1856,  by  the  Trustees  of  the  ♦Poor  r^^g 
of  the  Parish  of  St.  John  at  Hackney,  in  the  county  of  Middlesex,  *- 
parsuant  to  an  Act  of  Parliament  made,"  &c.  (50  G.  3,  c.  cxc.(a) ),  also 
in  pursuance  of  an  Act,"  &c.  (6  &  7  W.  4,  c.  96,  the  Parochial  Assess- 
ment Act),  *^and  also  in  pursuance  of  an  Act,"  &c.  (18  k  19  Vict,  c: 
120,  *^  For  the  better  local  management  of  the  Metropolis"),  *^  upon 
all  and  every  person  and  persons  who  inhabit,  hold,  or  occupy  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement  and  hereditaments, 
within  the  said  parish,  according  to  the  annual  rent  or  value  of  all  such 
messuages,  shops,  warehouses,  lands,  tenements,  and  hereditaments, 
respectively,  for  the  sewerage  and  drainage,  and  the  paving,  cleansing, 
lighting,  and  improvements  within  the  said  parish,  in  pursuance  of  a 
certain  call,  precept,  or  demand  made  upon  the  said  Trustees  of  the 
Poor  of  the  Parish  of  St.  John  at  Hackney,  by  the  Hackney  District 
Board  of  Works.     Dated  the  20th  day  of  May,  1856." 

In  the  rate  the  appellants  were  assessed  as  follows. 
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*The  sams  which  are  named  in  the  colamns  headed  "  Gross  esti-  r-^^^ 
mated  Rental,"  and  ^^  Net  rateable  value,"  respectively,  are  taken  ^ 
from  the  then  last  poor-rate,  which  was  made  on  the  parish,  on  23d  of 
April,  1856,  and  against  which  poor-rate  the  appellants  in  this  case  have 
respectively  appealed,  as  being  excessive.  The  three  rates,  with  refer- 
ence to  which  the  present  case  is  stated,  were  duly  allowed  and  published. 

(a)  Ante,  p.  4. 
S.|  B.  A  B.— 3 
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The  appellants  appealed  to  the  respondents,  under  the  provisions  of 
The  Metropolis  Local  Management  Aot,  18  &  19  Vict.  c.  120,  and  twc 
local  Acts,(a)  4  G.  3,  c.  43,  and  50  G.  3,  c.  cxc,  which  regulate  the 
appointment  of  the  respondents  as  trustees  of  the  poor  for  the  parish  of 
St,  John  at  Hackney. 

The  respondents  entertained  the  appeal,  but  dismisses  the  same,  con- 
firming the  rates.  From  this  decision  the  appellants  appealed  to  the 
Middlesex  quarter  sessions.  Notices  of  appeal  were  duly  given  and 
served :  and  the  present  case  is  stated  for  the  opinion  of  the  Court  of 
Queen's  Bench  under  stat.  12  &  13  Vict  c.  45,  s.  11.  (It  was  agreed 
that  the  local  Acts  before  referred  to  should  accompany  and  form  part 
of  this  case.) 

In  1828  the  old  parish  of  St.  John  at  Hackney  was  divided,  for  cer- 
tain purposes,  but  not  including  the  rating  for  the  relief  of  the  poor, 
into  three  districts :  viz.  the  parish  of  St.  John,  the  parish  of  South 
Hackney,  and  the  parish  of  West  Hackney.  Tiie  tithes  of  the  original 
parish  were,  on  its  division  into  three  parishes,  apportioned  amongst 
the  incumbents  of  those  parishes  in  certain  proportions,  but  retained  in 
the  hands  of  such  incumbents  all  the  liabilities  and  incidents  to  which 
it^-to-^  they  were  subject  when  united  in  the  hands  of  the  ''^rectors  of  the 
•^  original  undivided  parish.  The  appellant,  The  Reverend  T.  0. 
Goodchild,  is  rector  of  the  new  parish  of  St.  John  y  and  the  appellant. 
The  Reverend  Thomas  Davis  Lamb,  is  rector  of  the  parish  of  West 
Hackney. 

The  tithes  of  the  new  parish  of  St.  John  were,  in  the  year  1842,  com- 
muted, under  the  Tithe  Commutation  Act,(ft)  at  9812.  10s. ;  and  the 
tithes  of  the  parish  of  West  Hackney  were,  on  the  23d  day  of  February, 
1843,  commuted,  under  the  said  Act,  at  2562.  3^. 
1.  With  regard  to  the  Sewers- Rate. 

The  tithes  commuted  for  the  said  rent-charges  respectively  were  never, 
before  the  division  of  the  old  parish  above  mentioned,  assessed  to  Sewers- 
Hate.  After  the  division  of  the  said  parish,  neither  the  tithes,  nor  the 
tithe  commutation  rent-charges  for  which  the  tithes  were  commuted, 
were  ever,  until  October,  1850,  assessed  to  Sewers-Rate.  In  that  month 
the  tithe  rent-charges  of  the  appellants  were  respectively,  for  the  first 
time,  rated  to  Sewers- Rate  by  the  commissioners  under  the  first  com- 
mission issued  after  the  passing  of  the  General  Sewer  Act,  11  &  12 
Vict.  c.  112.  The  rates  so  imposed  were  paid  by  the  present  appellants 
under  protest. 

The  commission  issued  on  1st  January,  1849. 

At  and  previously  to  that  time,  it  was  not  the  practice  of  the  then 
existing  commissions  or  Commissioners  of  Sewers,  whose  jurisdiction 
extended  over  the  sewerage  districts  including  the  parishes  of  which 
the  appellants  are  respectively  incumbents,  to  assess  tithes  or  tithe 
rent-charge  to  the  Sewers-Rate. 

In  or  about  1852,  one  of  the  present  appellants,  the  Rev.  Thomas  Davis 
4,^Q1  Lamb,  being  assessed  to  the  '^'Sewers-Rate  in  respect  of  the  tithe 
•I  commutation  rent-charge,  appealed  to  the  Metropolitan  Commis- 
sioners of  Sewers,  appointed  and  acting  under  the  provisions  of  stat.  11  k 
12  Vict.  c.  112,  last  referred  to,  against  the  assessment.  The  case  was 
argued  before  them ;  and  they  decided  in  favour  of  the  appellant.    (The 

(a)  Ante,  p.  ^  (fr)  6  A  7  W.  4,  e.  7L 
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case  stated  the  annouDcement  of  this  decision  to  the  appellant:  the 
respondents  objected  to  the  statement  of  the  appeal  being  introduced. 
On  this  nothing  eventually  turned.) 

The  tithes  of  the  new  parish  of  St.  John  at  Hackney,  and  of  West 
Hackney,  before  commutation,  had  been  compounded  for  on  the  princi- 
ple of  the  compositions  being  paid  free  from  all  rates,  charges,  and 
assessments ;  and  compositions  been  paid  on  that  principle ;  and  the 
assistant  commissioner,  who  presided  at  the  commutation,  having  regard 
to  that  circnmstance,  under  the  provisions  of  the  37th  section  of  the 
Tithe  Commutation  Act  (amongst  other  additions  for  rates  and  assess- 
ments) made,  on  account  of  such  Sewer-Rate,  an  addition  of  2d,  in  the 
pound  to  the  average  annual  amount  of  the  said  compositions  payable 
in  the  said  parishes  of  St.  John  and  West  Hackney,  as  an  equivalent. 

The  Sewers-Rate  levied  in  the  original  parish  of  St.  John  at  Hackney, 
both  before  and  after  its  division,  was,  before  the  passing  of  The  Metro- 
polis Local  Management  Act,  18  k  19  Vict.  c.  120  (except  as  to  a 
small  portion),  imposed  on  the  said  parish  as*  a  district  by  itself  for  the 
purpose  of  maintaining  the  then  existing  watercourses  and  sewers 
according  to  the  general  laws  then  in  force  relating  to  sewers. 

The  rate  now  appealed  against  is  imposed,  for  the  purposes  authorized 
by  Stat.  18  &  19  Vict.  c.  120,  on  the  area  comprised  within  the  original 
parish  of  Hackney,  '''as  part  of  the  Hackney  District ;  which,  as  r^.^Q 
defined  by  that  Abt,  comprises  the  original  parish  of  St.  John  at  )-  '^ 
Hackney,  and  also  the  parish  of  St.  Mary  Stoke  Newington. 
2dly.  As  regards  the  Lighting- Rate. 

Previously  to  the  passing  of  the  Metropolis  Local  Management  Act 
(18  &  19  Vict.  c.  120),  the  appellants  never  were  assessed  to  the 
Lighting-Rate  in  respect  of  their  tithe  commutation  rent-charge. 
Neither  were  the  tithes,  for  which  the  rent-charges  were  commuted,  ever 
assessed  to  lighting-rates.  The  parish  was  lighted  under  the  provisions 
of  the  local  Acts  before  referred  to*(a) 
8dly.  With  respect  to  the  General  Rate. 

The  appellants,  before  the  coming  into  operation  of  stat.  18  k  19 
Vict.  c.  120  (which  provides  by  the  General  Rate,  amongst  other  things, 
for  the  objects  of  the  former  highway-rate),  were  respectively  rated  to 
the  Highway-Rate  in  respect  of  the  said  tithes  and  tithe  rent-charges. 

The  respondents,  besides  contending  that  the  appellants  were  liable 
to  the  said  Sewers-Rate,  Lighting-Rate,  and  General  Rate,  respectively, 
and  were  duly  assessed,  contend  that,^if  the  appellants  or  either  of  them 
were  entitled  to  exemption  from  all  or  any  of  the  said  rates,  or  to  a 
reduction  of  the  amounts  assessed,  their  proper  remedy  was  not  by 
appeal  to  the  respondents,  as  before  mentioned,  or  to  the  Quarter  Ses^ 
sions,  and  that  the  ^respondents  and  the  Quarter  Sessions  respec-  r^.^^ 
tifely  had  no  jurisdiction  over  or  with  respect  to  the  said  rates.  ■-  " 
The  questions  for  the  opinion  of  the  court  are : 
1.  Whether  tlie  respondents  had  jurisdiction,  under  the  provisions  of 
the  said  Acts  or  otherwise,  to  entertain  the  said  appeals. 

(4)  Bj  lUt  4  G.  Z,  c.  43,  s.  10,  the  trustees  were  empowered  to  make  a  ''  rote  or  assessmeot 
fer  ligkting  the  said  parish,  and  maintaining  a  nightly  watoh  in  the  same,  which  last -mentioned 
rats  thall  be  raised  by  way  of  pound  rate,  not  exceeding  in  any  one  year  one  shilliqg  and 
tbrte-pence  in  the  pound  upon  and  aooording  to  the  annual  or  improred  rent  or  Talue  of  all 
shops,  warehouses^  eoaeh-honses,  stables^  and  other  buUdlngs  within  the  said  parish/' 
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2.  In  case  the  court  shall  be  of  opinion  that  the  respondents  had 
such  jurisdiction,  whether  the  appellants,  or  either  of  them,  are  liable 
to  be  rated  to  the  said  Sewers-Rate  in  respect  of  their  tithe  commuta- 
tion rent-charges,  and,  if  so,  to  what  proportion  (if  anj)  less  than  the 
whole  of  their  net  annual  value. 

3.  Whether  the  appellants  (both  or  either  of  them)  are  liable  to  be 
rated  to  the  said  Lighting-Rate  in  respect  to  their  said  rent-charges. 

4.  Whether  the  appellants  (both  or  either  of  them)  are  liable  to  be 
rated  to  the  said  General  Rate  in  respect  of  their  said  rent-charges. 

It  is  agreed  that,  if  the  court  shall  decide  that  the  appellants  or 
either  of  them  are  liable  to  be  rated  to  the  said  several  rates  or  any  of 
them,  the  amounts  at  which  the  appellants  respectively  shall  be  rateable 
in  respect  of  such  rates  or  rate  shall  be  ascertained  by  the  decision  of 
the  court  upon  two  cases  respectively  stated  and  now  pending  for  the 
opinion  of  the  court  as  to  the  amount  at  which  the  appellants  respectively 
are  rateable  for  the  relief  of  the  poor  in  respect  of  the  said  tithe  rent- 
charges. 

(Judgment  to  be  entered  at  the  Quarter  Sessions  in  conformity  with 
the  decision  of  the  court.) 

«Q^-i    ^HAWKINS,  Appellant,  v.  The  Churchwardens  and  Overseers 
---J  of  LAMBERHURST,  Respondents, 

• 

This  was  a  case  stated  by  consent  of  parties,  and  order  of  Wightman, 
J.,  under  stat:  12  &  13  Vict.  c.  45,  s.  11,  for  the  opinion  of  this  court. 

The  appellant  is  vicar,  and  the  respondents  are  churchwardens  and 
overseers,  of  the  poor,  of  the  parish  of  Lamberhurst,  in  the  counties 
of  Kent  and  Sussex. 

On  3d  February,  1857,  a  poor-rate  was  made  for  the  said  parish  of 
Lamberhurst.     It  was  thus  intituled : 

''An  assessment  for  the  relief  of  the  poor  of  the  parish  of  Lamber- 
hurst, in  the  counties  of  Kent  and  Sussex,  and  for  other  purposes  charge- 
able thereon,  according  to  law,  made  this  3d  day  of  February,  A.  D. 
1857,  after  the  rate  of  Sd.  in  the  pound." 

In  the  rate  the  appellant  was  thus  assessed. 


Grom  estimated 
rratal. 

RAteable 
Tftlue. 

Bate  at  Set. 

Glebe  house 

£     f.    d, 
40     0     0 

5    0     0 

625    0    0 

£     ff.    d. 
82    0     0 

4    0    0 

460    0    0 

£    ff.    d. 
114 

Land .    .    •   *• 

0    2    8 

Vicarial  tithe  rent-charge      .... 

15    6    8       ' 

• 

The  rate  was  duly  allowed  and  published. 

On  the  6th  and  7th  of  March  last  the  appellant  duly  served  on  the 
respondents  notice  of  his  intention  to  appeal  against  the  said  rate,  ai 
excessive,  at  the  Easter  Quarter  Sessions  to  be  holden  at  Maidstone. 
The  present  case  is  now  stated  under  stat.  12  k  18  Vict.  c.  45,  s.  11. 
*231  ^'^^^  tithes  of  the  parish  of  Lamberhurst  were  commuted, 
^  under  the  Tithe  Commutation  Act,  6  &  7  W.  4,  c.  71,  for  a  rent- 
charge  payable  in  lieu  of  such  tithes.    It  is  agreed  that  the  gross  suie 
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payable  in  respect  of  this  rent-charge  for  the  year  1857  shall  be  taken* 
to  be  625/. 

Id  estimating  the  rateable  value  of  the  said  rent-charge  at  460Z.,  the 
respondents  took  into  consideration,  and  made  allowances  (by  way  of 
deduction  from  the  said  sum  of  625/.)  inVespect  of,  ecclesiastical  dues, 
tnd  tenths,  poor-rate,  highway-rate,  expenses  of  collecting,  and  pro- 
bable loss  in  collecting  the  rent-charge,  and  also  for  the  profit  which 
they  considered  would  be  sufficient  to  induce  a  solvent  tenant-to  take  a 
demise  of  the  rent-charge:  but  they  refused  to  allow,  and  contended 
that  they  ought  not  to  make  any  allowance  or  reduction,  in  respect  of 
Laud  tax,  Property  tax.  Payments  to  the  Governors  of  Queen  Anne^s 
Bounty,  or  for  the  personal  services  of  the  appellant  as  officiating  ' 
minister  of  the  parish  of  Lamberhnrst  as  hereinafter  mentioned.  The 
correctness  of  the  amounts  of  the  reductions  which  the  respondents 
allowed  as  above  mentioned  is,  for  the  purpose  of  the  present  inquiry, 
admitted. 

The  appellant  contends :  1st,  that  the  respondents  should  not  have 
taken  as  ^^  gross  estimated  rental"  the  said  gross  sum  receivable  by  him 
in  respect  of  his  rent-charge,  but  the  said  sum  of  460/. 

He  also  contends  that,  for  the  purpose  of  ascertaining  the  rateable 
value  of  his  said  rent-charge,  the  respondents  should  have  further  reduced 
the  said  amount  of  460/.  by  the  sums  of  8/.  12«.  and  25/.  lis.  5c/.,  pay- 
able by  him  for  the  year  1857,  in  respect  of  his  said  rent-charge,  for 
Land  tax  and  Property. tax  respectively,  and  by  a  further  sum  in  re- 
spect of  the  sums  payable  by  him  in  '''the  said  year  to  the  Gover-  r^n^ 
nors  of  Queen  Anne*s  Bounty  as  hereinafter  mentioned.  ^ 

In  1843,  the  vicarage-house  of  Lamberhurst  (in  the  said  assessment 
called  the  Glebe-house)  having  become  so  ruinous  and  decayed  that  one 
year's  net  income  of  the  said  vicarage  would  not  have  been  sufficient  to 
rebuild  or  put  the  same,  with  the  necessary  offices,  into  sufficient  repair, 
it  was  (under  the  provisions  of  the  Acts  of  Parliament  after  mentioned) 
certificated  by  a  surveyor,  duly  appointed  by  the  ordinary  to  examine 
the  same,  to  be  unfit  for  the  residence  of  the  incumbent  of  the  benefice. 
Thereupon,  under  the  provisions  of  stat.  17  G.  3,  c.  53,  and  of  stat.  1 
&  2  Vict.  c.  23,  the  appellants  obtained  the  consent  of  the  ordinary  of 
the  diocese  and  the  patrons  of  the  church  and  living  to  borrow  and  take 
up  at  interest  (in  the  manner  provided  by  the  said  Acts)  the  sum  of 
1200/.,  to  be  laid  out  and  expended  in  rebuilding  the  said  vicarage- 
house  and  other  necessary  offices  upon  the  glebe,  belonging  to  the  said 
church  and  living.  This  sum  was  advanced  by  the  Governors  of  Queen 
Anne's  Bounty,  in  accordance  with  the  said  Acts  of  Parliament :  and, 
by  an  indenture  made  3d  February  1843,  between  the  appellant,  as 
vicar  of  Lamberhurst,  of  the  one  part,  and  the  Governors  of  Queen 
Anne's  Bounty,  of  the  other  part,  in  the  form  given  by  the  schedule  to 
stat.  17  G.  3,  c.  53,  the  appellant  granted,  by  way  of  mortgage,  all 
the  tithes  and  profits  of  his  vicarage  to  the  said  governors  as  a  security. 
By  that  indenture  the  appellant  covenanted  to  pay  interest  at  the  rate 
of  3|  per  cent,  per  annum  on  the  said  sum  of  1200/.,  or  so  much  as, 
St  the  end  of  each  year,  should  be  due,  and  to  repay  the  principal  by 
instalments  of  l-30th  part  thereof  in  each  year.  The  indenture  (as  in 
*the  form  contained  in  the  schedule  aforesaid)  contained  a  proviso  r^nr 
for  avoidance  of  the  said  indenture  on  payment  of  the  said  princi-  ^     '^ 
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pal  sum  and  interest  by  the  appellant  and  his  successors  in  manner 
aforesaid. 

The  amount  payable  under  the  said  indenture  for  the  year  1857  will 
be  65/.  4«.,  being  25/.  4«.  for  interest  and  40/.  for  an  instalment  of 
principal. 

The  appellant  resides  in  the  said  vicara^e-house.  No  regard  has 
hitherto  been  had  to  these  payments  to  the  Governors  of  Queen  Anne's 
Bounty  in  estimating  the  annual  rateable  value  either  of  the  said 
vicarage  house  or  rent-charge. 

The  appellant  also  contends  that  a  further  reduction  should  have 
been  made  in  respect  of  his  services  and  personal  labour,  as  officiating 
minister  of  the  parish  of  Lamberhurst.  The  parish  of  Lamberhurst 
contained,  at  the  last  Parliamentary  census,  a  population  of  1734  souls. 
And  it  is  agreed  that,  if  the  court  shall  be  of  opinion  that  any  reduction 
should  be  made  in  respect  of  such  services  and  labour,  the  amount  of 
such  reduction  shall,  for  the  purpose  of  this  case,  be  taken  at  150/., 
being  such  a  sum  as,  under  the  provisions  of  stat.  1  &  2  Vict.  o.  106, 
the  bishop  is  authorized  to  appoint  by  way  of  stipend  to  a  curate  for 
any  benefice  and  parish  of  like  value  and  population  with  the  said 
vicarage  and  parish  of  Lamberhurst  in  the  event  of  non-residence  of  the 
incumbent,  and  upon  other  events  specified  by  the  said  Act. 

The  appellant  claims  to  make  these  reductions,  which  have  not  been 
allowed  by  the  respondents,  if  the  court  shall  think  they  ought  to  have 
been  allowed,  either  before  or  after  the  gross  estimated  rental  shall  have 
been  ascertained,  according  as  the  court  shall  decide. 
«.9g-|       *The  questions  for  the  opinion  of  the  court  are : 

^  ^  1.  Whether  the  gross  estimated  rental  of  the  said  tithe  rent- 
charge  should  (according  to  the  contention  of  the  respondents)  be  taken 
at  the  said  sum  of  625/.,  or  (according  to  that  of  the  appellant)  at  the 
said  sum  of  460/. 

2.  Whether,  in  ascertaining  the  rateable  value  of  the  said  tithe  rent- 
charge  or  of  the  glebe-house,  the  respondents  should  make  an  allowance 
in  respect  of  Property  tax,  Land  tax,  Payments  to  the  Governors  of 
Queen  Anne's  Bounty,  and  for  the  appellant's  services  as  officiating 
minister  of  Lamberhurst,  or  for  any  of  the  said  matters. 

(Judgment  to  be  entered  in  conformity  with  the  decision  of  the  court.) 

The  case  of  Goodchild  v.  The  Trustees,  &c.  (anti,  p.  2)  was  argued 
in  Michaelmas  Term,  1857. (a) 

Hugh  Hillj  for  the  respondents. — The  circumstance  that,  under  stat. 
6  &  7  W.  4,  c.  71,  s.  87,  the  tithe  commutation  rent-charge  was 
increased  to  3«.  for  the  express  purpose  of  covering  the  rates,  charges, 
and  assessments,  including  poor-rates,  which  have  never  since  amounted 
to  so  much  as  the  8«.,  ought  to  be  taken  into  account  in  estimating  the 
deductions  to  which  the  owner  of  the  rent-charge  is  entitled.  The 
general  principle  upon  which  the  assessment  is  to  be  made  appears 
from  Regina  v.  Capel,  12  A.  &  E.  882  (E.  C.  L.  R.  vol.  40).  And  in 
Lumley's  Law  of  Parochial  Assessments,  p.  81,(6)  the  mode  of  apply- 
♦OTi  '°S  ^^^  principle  *to  tithes  is  explained.  The  owner  is  to  be 
^  rated  upon  an  estimate  of  the  net  annual  value.  This  is  to  be 
ascertained  by  discovering  what  the  tithe  rent-charge  would  let  for ; 

(ra)  November  14th,  1857.    Before  Lord  Campbell,  C.  J.,  Coleridge  and  Wightman,  Js. 
(6;  See  4th  ed.,  p.  46. 
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that  is,  what  would  be  given  if  it  was  let  to  a  tenant :  and  this,  of  course, 
is  measured  by  the  value  of  the  occupation  to  him,  because  he  would 
not  give,  as  rent,  the  whole  value  of  the  rent-charge,  but  only  so  much 
as  would  be  equivalent  to  what  went  into  his  own  pocket.  A  tenant 
would  deduct  from  the  gross  profits  a  compensation  for  his  risk  and 
trouble ;  for  he  would  not  take  the  subject  of  occupation  so  as  to  incur 
risik  and  apply  labour  gratuitously.  Hence  the  losses  by  non-payment, 
expenses  of  enforcing  payment,  and  expenses  of  collection,  are  proper 
deductions.  So  are  those  entitled  ^'  other  rates."  The  Land  tax  and 
the  Property  tax  arc  paid  by  the  landlord,  not  the  tenant :  for  those, 
therefore,  no  deduction  is  allowable.  The  General  Rate,  Lighting-Rate, 
and  Sewers-Rate  must  be  allowed  for,  if  they  are  to  be  paid  at  all  by 
the  owner  of  the  rent-charge,  which  question  will  be  decided  in  the  case 
of  Goodchild  and  Lamb,  post,  p.  34.  The  Poor  Law  Commissioners  have 
certainly  expressed  an  opinion  that  the  Ecclesiastical  dues  ought  to  be 
deducted ;  Lumley's  Law  of  Parochial  Assessments,  p.  87  (4th  ed.,  p. 
48) ;  and  the  same  remarks  would  probably  apply  to  the  Tenths.  But 
for  the  curate's  salary  there  can  be  no  deduction ;  nor  for  the  personal 
labour  of  the  owner  of  the  rent-charge.  That  was  decided  in  Rex  v, 
Joddrell,  1  B.  &  Ad.  403  (E.  C.  L.  R.  vol.  20).  The  salary  of  the 
curate,  as  far  as  the  case  shows,  is  paid  voluntarily ;  it  is  merely  a  mode 
in  which  the  owner  of  the  rent-charge  expends  his  profits.  [Lord 
Campbell,  C.  J. — May  *not  that  be  necessary,  in  order  to  entitle  p^oo 
the  incumbent  to  take  the  profits?]  That  does  not  appear.  So,  *- 
again,  the  personal  exertions  of  the  incumbent  himself  may  be  more  or 
less  without  reference  to  the  amount  of  profits :  it  is  a  mere  question  of 
moral  responsibility.  Nor  can  these  outgoings  be  connected  especially 
with  this  particular  branch  of  profit :  they  would  be  referred  also  to  the 
other  profits  of  the  incumbency,  such  as  fees. 

Sir  F.  Kdly^  contra. — The  best  mode  of  determining  these  questions 
is  to  conceive  the  rent-charge  let,  as  it  might  be  under  a  sequestration, 
and  to  consider  what  rent  the  lessee  would  give :  that  is,  what  deduc- 
tions he  would  make  from  the  gross  annual  income.  [Lord  Campbell,  C. 
J. — Should  it  not  be  a  lessee  who  takes  upon  himself  the  incumbent's 
duties?]  Such  a  lessee  would  clearly  lower  his  offer  of  rent  in  con- 
sideration of  the  lease  imposing  so  much  duty  upon  him.  [Lord  Camp- 
bell, C.  J. — According  to  that  view,  if  what  remained  after  the  outgoings 
was  no  more  than  a  fair  compensation  for  the  lessee's  trouble,  there 
would  be  no  rate,  or  only  a  nominal  one.]  Why  should  there  be,  upon 
such  a  supposition,  more  than  a  nominal  rate  ?  The  lessee  would,  iu 
effect,  get  nothing  by  the  occupation.  The  proviso,  in  sect.  1  of  stat.  6 
k  7  VV.  4,  c*.  96,  seems,  so  far  as  the  present  question  is  concefned,  to 
leave  the  law  as  the  body  of  the  section  would  leave  it.  [Coleridqe, 
J. — The  proviso  was  perhaps  introduced  with  reference  to  stat.  43  Eliz. 
c.  2,  8. 1.]  As  a  matter  of  historical  fact,  it  was  inserted  to  protect  the 
clergy.  The  deductions  for  which  the  owner  of  the  rent-charge  hero 
contends  will  be  found  to  be  all  in  conformity  with  the  *principles  r^.^q 
laid  down  in  Regina  v.  The  Grand  Junction  Railway  Company,  ^ 
4  Q.  B.  18  (E.  C,  L.  R.  vol.  45).  There  the  Court,  in  its  judgment, 
said,  p.  40 :  '*  There  is  a  fallacy  in  confounding  that  which  the  lease  gives 
a  legal  title  to,  and  that  which  it  gives  the  lessee  the  means  of  doing 
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or  enjoying.  No  two  things  can  be  more  distinguishable :  and  it  is  the 
latter  which  regulates  the  rent  a  tenant  will  give,  and  not  the  former." 
Then  as  to  the  deductions  which  the  respondents  dispute.  The  question 
as  to  the  Land  tax  was  discussed  in  Rex  v.  Joddrell,  1  B.  &  Ad.  403 
(E.  C.  L.  R.  vol.  20).  [Coleridge,  J. — That  was  a  case  before  stat. 
6  &  7  W.  4,  c.  96 :  what  was  decided  was,  that  the  owner  of  the  rent- 
charge  should  be  rated  equally  with  the  other  parishioners ;  and  that^ 
therefore,  if  they  paid  the  Land  tax  without  being  allowed  for  it  by 
their  landlords,  and  paid  the  rents  specified  also,  on  which  they  were 
rated,  he  ought  also  to  be  rated  on  so  much  only  as  remained  after 
payment  of  the  Land  tax;  but  that,  if  the  landlords  allowed  the  Land 
tax  out  of  the  specified  rents,  then  the  owner  of  the  rent-charge  ought 
to  pay  on  his  rent-charge  without  any  deduction  for  Land  tax.]  If  the 
owner  of  the  rent-charge  be  not  allowed  to  deduct  the  Land  tax,  he 
will,  in  effect,  be  paying  upon  a  larger  revenue  than  he  receives.  The 
same  argument  applies  to  the  deduction  claimed  in  respect  to  Property 
tax.  The  deduction  for  tenant's  profits  must  be  allowed,  as  it  always 
has  been,  independently  of  the  mere  interest  of  money,  because  no  one 
would  take  a  lease  which  simply  repaid  his  outlay ;  and  that  would  be 
the  case  of  a  lease  where  the  rent  was  so  large  as  to  leave  no  profit  to 
the  tenant.     Then  as  to  the  payment  of  the  curate.     [Lord  Campbell, 


^30] 


C.  J. — We  are  to  assume  *that  the  employment  of  the  curate  is 
proper.]  That  is  enough  for  the  appellant's  case.  It  is  true 
that,  if  the  incumbent  has  emoluments  independently  of  the  rent-charge, 
the  deduction  cannot  be  made  in  respect  of  the  rent-charge  exclusively: 
but,  the  curate  being  paid  for  as  a  necessary  condition  of  the  incumbency, 
that  payment,  to  that  Extent,  diminishes  the  value  of  the  incumbency. 
Under  the  77th,  78th,  and  other  sections  of  stat.  1  &  2  Vict.  c.  106,  an 
incumbent  is  frequently  compelled  to  employ  and  pay  a  curate.  As  to 
the  chapel,  a  tenant  would  have  to  submit  to  this  outgoing.  Then 
something  should  be  allowed  for  the  work  and  labour  of  the  incumbent. 
If  he  did  not  perform  this  himself,  he  would  be  obliged  to  pay  another 
for  performing  it.  Probably  the  deduction  ought  not  to  exceed  the 
smallest  sum  for  which  he  could  procure  the  service. 

Eugh  Hill^  in  reply. — Sect.  69  of  stat.  6  &  7  W.  4,  c.  71,  enacts 
'^  that  every  rent-charge  payable  as  aforesaid  instead  of  tithes  shall  be 
subject  to  all  Parliamentary,  parochial,  and  county  and  other  rates, 
charges,  and  assessments  in  like  manner  as  the  tithes  commuted  for  such 
rent-charge  have  heretofore  been  subject."  Then  the  proper  deduc- 
tions are  only  those  mentioned  in  the  Parochial  Assessment  Act,  6  &  7 
W.  4,  c.  96,  s.  1,  the  object  of  which  enactment  was  to  put  an  end  to 
such  questions  as  the  present.  The  Land  tax  is  not  among^such  deduc- 
tions. The  tenant's  profits  are  to  be  allowed ;  but  they  have  been 
sufficiently  allowed  for  under  the  head  of  expenses  of  collection,  which 
corresponds  to  the  trouble  for  which  a  tenant  expects  to  be  remunerated. 
The  salary  of  the  curate,  so  far  as  appears  here,  is  not  an  outgoing 
j^qi-i  necessary  to  enable  the  incumbent  to  receive  *the  rent-charge:  it 
-'  arises  merely  from  the  incumbent's  personal  infirmity.  The  facts 
respecting  the  chapel  are  imperfectly  stated :  if  the  payment  be  gratui- 
tous on  the  part  of  the  incumbent,  it  is  expenditure  by  him,  not  a 
deduction  from  his  income.     The  proviso  in  stat.  6  &  7  W.  4,  c.  96,  has 
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been  adverted  to :  the  Bench,  in  Regina  v.  Gapel,  12  A.  &  E.  382,  411 
(£.  C.  L.  R.  vol.  40),  seems  to  have  treated  it  as  scarcely  intelligible. 

Cur.  adv.  vult. 

The  case  of  Lamb  against  The  Trustees,  ko,  (ant^,  p.  11),  was  argued 
on  the  same  day.(a) 

Hitgh  Hillj  for  the  respondents. — Most  of  the  questions  raised  in  this 
case  are  identical,  except  as  to  amounts,  with  those  in  the  preceding. 
The  First  Fruits  cannot  now  be  claimed  as  a  deduction ;  otherwise  the 
parishioners  of  1856  will  have  to  bear  a  loss  in  respect  of  what  should 
have  been  taken  into  account  in  1846.  And,  as  to  the  minister's 
salary,  there  is  here,  as  in  the  preceding  case,  an  absence  of  facts  show- 
ing that  this  was  a  necessary  payment. 

F.  M,  Whitej  contri. — The  deduction  in  respect  of  the  First  Fruita 
might  certainly  have  been  made  in  the  year  in  which  they  became  due. 
No  difference  can  arise,  in  the  computation  of  the  proper  deductions, 
from  the  circumstance  that  the  commutation  has  been  placed  at  3«. 
higher  than  the  original  composition  on  the  ground  that  the  original 
composition  was  paid  free  from  rates;  *the  rates  will  now  have  to  r^no 
be  paid  by  the  owner  of  the  commutation  rent-charge.  [Lord  ^ 
Campbell,  G.  J. — We  agree  that  this  circumstance  makes  no  difference.] 
The  Parochial  Assessment  Act  introduced  no  new  principle,  but  only 
affirmed  the  law  as  it  had  been  previously  settled ;  Regina  v.  Lumsdaine, 
10  A.  &  E.  157  (E.  C.  L.  R.  vol.  37) ;  and  this  law  was  held  to  apply  to 
tithes,  in  Regina  v.  Capel,  12  A.  &  E.  882  (E.  C.  L.  R.  vol.  40).  The 
value  of  the  occupation  being  lessened  in  consequence  of  the  occupier 
having  to  pay  Land  tax,  Property  tax,  the  General  Rate,  the  Lighting- 
Rate,  and  the  Sewers-Rate,  in  respect  of  such  occupation,  deductions 
ought  to  be  made  for  all  these,  as  was  decided,  in  the  case  of  a  sewers- 
rate,  in  Rex  v.  Adames,  4  B.  &  Ad.  61  (E.  C.  L.  R.  vol.  24).  It  is  a 
fallacy  to  suppose  that  the  tenant's  profits  are  covered  by  allowing  for 
the  expense  of  collection  :  no  one  would  take  a  lease  unless,  after  paying 
the  expense  of  collection,  he  was  a  gainer.  Rex  v.  Joddrell,  1  B.  & 
Ad.  403  (E.  C.  L.  R.  vol.  20),  appears  to  be  an  authority  against  allow- 
ing for  the  personal  services  of  the  incumbent.  But  the  decision  is 
there  put  on  an  unsatisfactory  ground.  It  is  said  that  the  services  are 
personal  only;  but  the  poor-rate 'itself  is  a  personal  rate,  in  respect  of 
the  land.  [Lord  Campbell,  G.  J. — In  respect  of  the  rent-charge  more 
than  of  the  glebe?]  No;  in  respect  of  the  two.  Unless  the  duty  be 
efficiently  performed,  the  bishop  may  compel  the  incumbent  to  pay  a 
corate.  A  sequestrator  would  also  have  to  do  so:  Hubbard  v.  Beckford, 
1  Hag.  Con.  R.  307;  Whiufield  v.  Watkins,  2  Phil.  Rep.  Ca.  E.  C.  1. 

Our.  adv.  vult. 

*The  case  of  Hawkins  against  The  Churchwardens,  &c.,  of  r^oo 
Lamberhurst  (ant^,f .  22),  was  argued  the  same  day. (6)  1- 

Manistyy  for  the  respondents. — The  points  common  to  this  and  the 
preceding  cases  need  not  be  reargued.  As  to  the  mortgage  to  the 
(Jovernors  of  Queen  Anne's  Bounty,  it  is  difficult  to  see  how  this  is  to  be 
connected  with  the  rent-charge.  The  appellant  is  assessed  to  the  poor- 
rate  personally  in  respect  of  his  rent-charge :  but  how  can  he  say  that 
the  interest  on  a  mortgage  created  simply  in  respect  of  the  vicarage* 
boose  is  an  outgoing  from  the  profits  of  the  rent-charge  ?     But,  evei\ 

(«)  No?«Bbtf  14tb,  1S57.    Before  Lord  CampbeU,  C.  J.,  Coleridge  and  WightQum,  J«. 
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as  respects  the  vicarage-house  and  glebe,  the  interest  on  the  mortgage 
is  no  more  a  subject  of  deduction  than  the  interest  on  a  mortgage  mado 
bj  an  ordinary  lessee  of  land. 

BovUlj  contr^. — The  Land  tax  is  a  parochial  tax :  Rex  v.  East 
Teignmouth,  1  B.  &  Ad.  244.  As  to  tlie  Property  tax,  the  tenant  may 
deduct  from  his  rent  the  Property  tax  which  is  due  from  the  landlord : 
but,  if  he  omit  to  do  so,  he  cannot  recover  it  from  the  landlord.  lie 
pays  it,  in  the  first  instance,  as  occupier.  Then  as  to  the  mortgage  to 
the  Governors  of  Queen  Anne's  Bounty.  The  injustice  of  not  allowing 
the  deduction  appears  from  this :  that  the  occupier  will  not  only  be  rat(;a 
on  profits  which  he  cannot  take,  but  will  also  be  rated  more  highly  in 
proportion  as  the  house  is  improved  by  the  outlay  of  the  money 
*^41  t^or^'owed.  [Lord  Campbell,  C.  J. — Are  the  *parishioner8  to  be 
•1  more  highly  rated  because  the  incumbent  spends  a  part  of  his 
income  in  building  a  house  ?]  If  the  house  were  allowed  to  fall  dcwa 
they  would  suffer  in  the  same  way.  But  the  deduction  is  allowable  on 
this  plain  principle.  The  incumbent,  by  the  act  of  the  Legislature,  is 
compelled  to  give  up  this  part  of  his  income,  incidentally  to  his  possession 
of  the  preferment :  a  lessee  would  get  only  the  residue  of  the  inconae, 
and  would  require  an  abatement  of  the  rent  accordingly.  How  can  the 
ease  differ  from  that  of  repairs  ?  The  allowance  for  the  sewers-rate. 
Rex  V,  Adames,  4  B.  &  Ad.  61  (E.  C.  L.  R.  vol.  24),  rests  on  a  similar 
principle;  and  so  does  the  allowance  for  ecclesiastical  dues:  Rex  v. 
Joddrell,  1  B.  &  Ad.  403  (E.  C.  L.  R.  vol.  20).  As  to  the  performance 
of  the  duty,  it  is  an  expenditure  of  money's  worth,  incidental  to  the 
occupation,  as  much  as  the  payment  of  a  substitute  would  be.  [Colk- 
RIDQE,  J. — If  an  observer  were  to  be  rated  for  the  observatory  in  which 
he  dwells,  could  he  make  a  deduction  in  respect  of  the  labour  of 
observing  ?]  In  Regina  v.  Southampton  Dock  Company,  14  Q.  B.  587 
(E.  C.  L.  R.  vol.  68),  a  deduction  was  allowed  for  the  personal  services 
of  the  directors.  [Lord  Campbell,  C.  J. — Those  services  were  bestowed 
upon  the  subject-matter  in  respect  of  which  the  rate  was  imposed.] 

ManUty  was  heard  in  reply.  Cur.  adv.  vult. 

The  case  of  Goodchild  and  Lamb  against  The  Trustees,  &c.  (ant^,  p. 
15),  was  argued  on  the  same  day.(a) 

^q— I  *Hugh  Hilly  for  the  respondents. — The  objection  as  to  the 
-I  jurisdiction  is  abandoned.  The  question  as  to  these  rates  arises 
under  The  Metropolitan  Management  Act,  18  &  19  Vict.  c.  120,  s.  161. 
That  enacts  that  the  three  rates  ^'  shall  be  levied  on  the  persons  and  ia 
respect  of  the  property  by  law  rateable  to  the  relief  of  the  poor  in  the 
respective  parishes,  and  shall  be  assessed  upon  the  net  annual  value  of 
such  property  ascertained  by  the  rate  for  the  time  being  for  the  relief 
of  the  poor."  But  it  is  said  that,  as  to  the  Sewers-Rate,  this  enactment 
is  controlled  by  sect.  164,  which  provides:  '^that%?here  any  property 
was  at  the  time  of  the  issuino:  of  the  first  commission  under  the  said  Act 
of  the  eleventh  and  twelfth  years  of  Her  Majesty,  chapter  one  hundred 
and  twelve,  entitled  to  exemption  from  or  to  any  reduction  or  allowance 
in  respect  of  the  sewers-rate,  such  exemption,  reduction,  or  allowance 
shall  be  observed  and  allowed  in  levying  any  sewers-rate  under  thia 
Act."  It  is  contended  that  this  exemption  applies  here,  because  the 
rent-charges  were  not  in  fact  previously  rated  to  the  Sewers- Rate.     But 

(a)  NoTember  14th,  1S57.     Before  Lord  Cunpb«U|  C.  J.,  Coleridge  and  Wightman,  Ja. 
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tlie  exemption  points,  not ^ to  a  mere  omission  to  rate  in  fact,  but  to  a 
legal  exemption :  and  none  such  is  shown.  Besides,  the  reDt-charge  has 
been  increased,  on  the  ground  that  the  tithes  were  compounded  for  free 
from  the  rates,  under  sect.  87  of  stat.  6  &  7  W.  4,  c.  71.  [Lord  Camp- 
bell, C.  J. — I  cannot  see  how  the  rent-charge  is  benefited  bj  the 
sewerage  :  the  tithes  themselves  may  have  been  so.]  It  is  true  that  in 
Metropolitan  Board  of  Works  v.  Vauxhall  Bridge  Company,  7  E.  &  B. 
964  (E.  G.  L.  R.  vol.  90),  an  extrajudicial  opinion  was  expressed  by  this 
Court  that  the  sewcrs-rate  should  be  made,  taking  into  ^account  r^iof! 
the  benefit.  As  to  the  Lighting-Rate,  it  is  sought  to  infer  an  ^ 
exemption  from  the  language  of  sect.  165,  which  is  supposed  to  assume 
that  the  Lighting-Rate  will  be  only  on  "  the  owners  and  occupiers  of 
houses,  buildings,  and  property,  other  than  land,"  which,  it  is  said, 
excludes  incorporeal  hereditaments.  But  the  incorporeal  hereditaments 
come  within  the  description  of  property  other  than  land.  No  exemp- 
tion can  be  shown  in  respect  of  the  General  Rate. 

jP.  M.  White^  contrjt. — As  to  the  Sewers-Rate,  sect.  164  clearly 
relates  to  exemptions  in  fact;  for  it  refers  to  the  rates  leviable  by  the 
commissioners  under  stat.  11  k  12  Vict.  c.  112;  and  sect.  76  of  that 
Act  provides  **  that  where  in  any  separate  sewerage  district  any  property 
is  by  law  or  by  the  practice  of  the  existing  commissions  or  commissioner 
of  sewers  entitled  to  exemption,  wholly  or  partially,  from,  or  to  any 
reduction  or  allowance  in  respect  of  the  Sewers- Rate,  the  commissioners 
shall  in  making  the  District  Sewers-Rate  observe  and  allow  such 
exemption,  reduction,  or  allowance."  But,  further,  the  rent-charge  was 
legally  exempt,  as  deriving  no  benefit:  Metropolitan  Board  of  Works  r. 
Vauxhall  Bridge  Company,  7  E.  &  B.  964  (E.  C.  L.  R.  vol.  90).  There 
is  authority  that  the  tithe  itself  was  not  rateable;  Collis,  Reading  upon 
the  Statute  of  Sewers  132,  comes  to  the  conclusion  that  the  parson  was 
not  to  be  assessed  for  his  tithes :  and  this  is  adopted  in  Com.  Dig. 
Sewers  (E.  5).  In  Woolrych's  Treatise  on  the  Law  of  Sewers,  ch.  ii. 
p.  88  (2d  ed.),  the  law  is  similarly  laid  down. (a)  Lord  Coke,  in  2 
Inst.  640,  appears  to  recognise  the  doctrine  that  tithes  in  spiritual 
hands  are  not  to  be  *contributory  to  temporal  charges.  Such  a  p^oy 
principle  may  have  been  latterly  broken  in  upon :.  but  it  is  import-  *- 
ant  as  showing  how  the  law  stood  at  the  time  of  the  old  Statutes  of 
Sewera,  6  H.  6,  c.  6,  and  23  H.  8,  c.  5,  As  to  the  Lighting-Rate,  sect. 
10  of  stat.  4  6.  3,  c.  xliii.,  confined  the  rate  to  buildings.(6)  In  Howell 
V.  London  Dock  Company,  8  E.  &  B.  212,  230  (E.  C.  L.  R.  vol.  92), 
the  court  said  that  the  general  purview  of  stat.  18  k  19  Vict.  c.  120, 
^*  is  directed  more  to  a  change  in  the  power  of  administration  than  to  a 
change  in  the  liability  of  property  to  be  rated :  and  the  presumption  is 
strong  against  anj^great  change  of  liability  having  been  intended." 
Besides,  sect.  165  ot  stat.  18  &  19  Vict.  c.  120,  provides  that,  where  a 
parish  is  rated  for  lighting  under  any  other  Act  which  wholly  exempts 
any  land,  such  land  shall  be  wholly  exempted  still.  These  arguments 
certainly  apply  with  less  strength  to  the  General  Rate :  still,  as  that  is 
laid  for  sanatory  purposes,  which  are  wholly  inapplicable  to  a  rent- 
cbarge,  the  general  principle  of  benefit  applies. 

Hugh  Hill  was  heard  in  reply.  Cur.  adv,  vult. 

Coleridge,  J.,  now  delivered  the  judgment  of  the  court. 

{a)  The  word  **  not"  Appears  to  be  ftceidentaUy  omitted  in  p.  88,  line  7.       (6)  Ante,  p.  20. 


i37        GOODCHILD,  App.,  THE  TRUSTEES,  Resp.    E.  T.  1858. 

GOODCHILD,  Appellant,  v.  The  TRUSTEES,  &c.,  Respondenta. 

This  is  a  case  stated  for  the  opinion  of  the  court  under  stat.  12  &  13 
♦^81  ^*^''  ®'  ^^'  ^^®  appellant  is  the  *rector  of  the  new  parish  of  St 
-^  John,  Hackney,  and,  as  such,  entitled  to  a  certain  tithe  commuta- 
tion rent-charge :  the  parish  is,  for  the  purposes  of  the  relief  of  the  poor, 
still  within  the 'boundaries,  and  a  portion  of  the  old  parish  of  St.  John, 
Hackney :  and  the  respondents  are,  by  the  local  Act,  the  proper  autho- 
rity to  make  the  poor-rate,  which  they  have  done,  including  within  it 
the  appellant  in  respect  of  his  glebe-house,  glebe  and  tithe  commutation 
rent-charge.  No  objection  is  made  to  the  rate  in  respect  of  the  two 
former :  but  the  appellant  claims  to  have  deductions  made  from  the  rate 
in  respect  of  the  latter,  on  several  specified  grounds,  which  it  will  be 
iiecessary  to  consider  in  detail:  and,  although  some  of  these  were 
conceded  in  the  argument,  and  on  some  of  them  the  court  has  already 
intimated  its  opinion,  yet  the  decision  of  the  case  will  probably  be  so 
general  in  its  application  that  it  will  be  better  to  state  the  general 
principles  on  which  incumbents  are  to  be  rated  in  respect  of  their  tithe 
rent-charge,  and  to  express  our  opinion  on  each  item  of  deduction 
claimed. 

It  would  seem  hardly  necessary  to  say  that  in  our  consideration  of 
these  points  we  must  be  regulated  by  the  decided  cases :  that  it  is  not 
an  open  question  whether  the  tithe  rent-charge  in  the  hands  of  a  spiritual 
incumbent  makes  him  rateable  atall  in  respect  thereof,  under  the  statute 
of  Elizabeth,  nor  whether  the  mode  and  measure  of  rating  shall  be 
regulated  by  The  Parochial  Assessment  Act  of  6  &  7  W.  4,  c.  96.  We 
are  aware  of  ingenious  theories  on  the  first  of  these  points;  which, 
however,  have  been  at  all  events  started  too  late  to  influence  our  decision : 
and  we  are  aware  also  of  practical  difficulties  in  the  application  of  stat. 
6  &  7  W.  4,  c.  96 ;  which  we  must  deal  with  as  well  as  we  can,  as  we 
»oQ-i  *have  been  compelled  to  do  in  respect  of  railways  and  other  sub- 
-^  ject-matters  not  perhaps  directly  contemplated  by  the  Legislature 
when  the  Act  was  framed.  Of  the  two  leading  cases  on  the  subject, 
Rex  V.  Joddrell,  1  B.  &  Ad.  403  (E.  C.  L.  R.  vol.  20),  and  Regina  v. 
Capel,  12  A.  &  E.  882  (E.  C.  L.  R.  vol.  40),  the  former  preceded  the 
Parochial  Assessment  Act,  the  latter  came  after  it.  In  the  former  case, 
when  no  statute  had  prescribed  the  form  of  the  poor-rate,  the  court 
decided,  in  accordance  with  numberless  authorities,  that  the  governing 
principle  was  equality  in  proportion  of  the  rate  in  respect  of  all  species 
of  rateable  property  in  the  parish.  There  the  tithes  had  been  extin- 
guished ;  and  the  rector  received  a  corn-rent  in  lieu  thereof,  which  was 
payable  by  the  occupiers  and  tenants  of  the  land ;  the  tenants  were 
rated  on  the  rack-rent :  but  the  rack-rent  is  necessarily  only  a  part 
of  the  total  annual  profit;  and  all  beyond  that  pA;  escaped  the  rate: 
but  the  rector  was  rated  on  the  gross  amount  of  his  corn-rent,  deducting 
only  the  poor-rate  itself:  and  the  Sessions  were  directed  by  the  Court  to 
ascertain  what  proportion  the  rack-rent  bore  to  the  whole  annual  profit, 
and  to  rate  the  rector  in  a  sum  which  bore  the  same  proportion  to  his 
gross  corn-rent.  The  same  principle  was  applied  to  the  land  tax.  And 
thus  far  the  case  might  seem  to  be  of  less  general  application  now ;  for 
it  did  not  decide  how  far,  a  priori  and  independently  of  local  circum- 
stances, this  or  that  item  formed  part  of  the  rateable  value,  but  only 
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eqn&liEed  the  incidence  of  that  particular  rate  on  the  tenants  and  the 
rector.  But  the  court,  in  its  judgment,  went  beyond  this,  and  decided 
that  ecclesiastical  dues  ought  to  be  deducted,  *'  because  thej  are  payable 
by  the"  rector  "  in  *re8pect  of  his  rectory,  and  the  profits  of  the  r^tAQ 
rectory  constitute  the  only  fund  out  of  which  they  can  be  paid ;''  ^ 
tad  that  ^'  the  expenses  of  providing  for  the  duties  of  the  incumbency 
ought  not  to  be  deducted,  because  those  duties  are  personal,  and  ought 
to  be  performed  personally  by  the  incumbent." 

Iq  Regina  v.  Capel,  12  A.  &  E.  382  (E.  G.  L.  R.  vol.  40),  there  had 
been  no  commutation ;  but  the  appellant,  who  was  the  vicar  of  the  parish 
receiving  composition  for  his  small  tithes,  was  rated  on  such  a  proportion 
of  the  gross  annual  amount  as  was  found  to  be  equal  to  the  rent  or 
yearly  sum  at  which  his  '^  small  tithes  might  reasonably  be  expected  to 
let  for  from  year  to  year,  free  of  all  usual  tenants'  rates  and  taxes,  and 
deducting  from  such  rent  a  yearly  sum,  the  amount  of  the  ecclesiastical 
does."  This  was  obviously  a  rate  made  under  the  Parochial  Assessment 
Act,  and  at  all  events  in  formal  compliance  with  it.  And  the  Court 
decides  that  this  Act  must  be  applied  to  the  rating  of  tithes,  either 
received  in  kind,  or  by  composition ;  that  the  form  of  the  rate  in  ques- 
tion was  correct ;  and  the  assessment  itself  on  the  finding  in  the  ease 
free  from  objection.  To  this  extent  the  judgment  is  certainly  correct : 
and,  if  the  matter  were  before  us  now  for  the  first  time,  we  should  bo 
compelled  to  come  to  the  same  conclusions.  But  it  is  clear  that  the 
language  of  the  judgment  is  in  some  respects  not  easily  reconcileable 
with  that  in  Rex  v.  Joddrell,  }  B.  &  Ad.  403  (£.  C.  L.  R.  vol.  20),  and 
openly  at  variance  with  some  of  the  observations  made  in  the  course  of 
it:  and  it  may  well  be  doubted  whether  it  did  full  justice  to  the  appellant 
under  the  particular  circumstances,  or  established  that  substantial 
equality  between  the  *tithe-owner  and  occupier  of  land  which  yet  rn:A't 
it  admits  to  be  the  true  object  of  every  rule  on  the  subject.  ^ 

This,  however,  is  not  a  material  inquiry  now;  for  the,  judgment 
expressly  leaves  every  case  to  be  decided  according  to  its  circumstances ; 
80  that  the  particular  application  of  what  it  determines  to  be  the  true 
rule  shall  not  work  injustice  to  the  tithe-owner.  ^*  If  any  case,"  it  is 
ttid, ''  shall  arise  in  which  the  facts  show  that  the  rule,  though  formally 
applied  according  to  the  statute,  will  work  injustice  to  the  tithe-owner, 
there  will  be  no  more  diflSculty  in  relieving  him  than  in  relieving  one 
landowner  as  against  another."  The  practical  conclusion  then  to  be 
drawn  from  this,  which  has  now  for  many  years  been  the  governing  case, 
Beems  to  be  this :  that,  in  rating  the  tithe-owner,  the  Parochial  Assess- 
ment Act  must  be  complied  with ;  but,  as  the  language  of  the  Act  is 
literally  applicable,  if  all  its  particulars  be  looked  to,  only  to  corporeal 
hereditaments,  it  is  necessary  in  the  assessment  of  the  tithe-owner  to 
proceed  by  analogy,  which  analogy  must  be  as  large  and  liberal  as  is 
necessary  to  effectuate  substantial  equality  in  the  assessment,  and  at 
the  same  time  compatible  with  the  maintenance  of  the  principle. 

It  is  obvious  that,  of  the  allowances  and  deductions  specified  in  the 
1st  section  of  the  Act,  some  such  as  ^^  tithe  commutation  rent-charge," 
*' repairs,"  '^  insurance,"  are  wholly  inapplicable  to  the  case  of  a  rate 
on  the  tithe-owner  as  such.  It  is  certain,  also,  that  the  tithe-owner,  as 
snch,  is  commonly  subject  to  other  charges  and  outgoings,  which  have 
&o  existence  with  regard  to  land,  and  yet  fall  within  the  same  principle 
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as  those  specified  in  the  Act,  when  the  object  is  to  get  at  that  net  value 
♦421  ^^'^^  mM&t  be  the  subject  of  the  rate.  *If,  therefore,  the  statute 
-■  applies  to  a  rate  on  the  tithe-owner,  and  if  equality  among  all  the 
contributors  to  the  rate  must  be  pursued,  both  which  propositions  are 
incontestable,  it  is  only  by  considering  the  deductions  and  allowances 
specified  in  the  Act  as  instances  applicable  to  one  great  class  of  property, 
and  not  as  a  complete  enumeration  of  all,  and  by  applying  these 
analogically  to  other  classes,  that  the  statute  can  have  its  proper  effect 
given  to  it. 

What  then,  in  the  case  of  a  tithe  commutation  rent-charge,  are  the 
rates  and  taxes  from  which  the  rent  on  a  supposed  demise  of  it  is  to  be 
free,  and  what  expenses  are  to  be  deducted  from  it  in  order  to  bring  out 
the  rateable  amount?  This  is  the  question  which  we  now  have  to 
decide:  and  it  may  perhaps  be  a  convenient  form  of  answering  the 
question  to  take  the  items  claimed  by  the  appellants  in  the  order  in 
which  they  were  put  forward  by  their  counsel,  and  express  our  opinion 
on  them  seriatim.  Many  of  these  were  conceded  by  the  respondents' 
counsel ;  and  others  will  create  no  difficulty. 

Thus,  the  expenses  of  collecting  the  rent-charge,  including  therein 
law  expenses  to  enforce  payment,  and  losses  by  ultimate  non-payment, 
are  clearly  such  as  a  tenant  must  take  into  account,  and  as  would  reduce 
the  amoant  of  rent  which  he  would  be  prepared  to  give :  they  are  such^ 
also,  as  the  tithe-owner  himself,  occupying  as  it  were  his  own  rent- 
charge,  must  almost  necessarily  incur. 

The  poor-rate  itself  is  clearly  a  tenant's  rate ;  nor  was  it  disputed 
that,  under  ordinary  circumstances,  it  was  to  be  allowed.  But  the  case 
finds  that  the  tithe  composition  in  this  parish  had  been  calculated  before 
nio-i  the  ^commutation  was  made,  on  the  principle  of  its  being  paid 
^  free  from  (among  other  rates)  the  poor-rate,  and  that  the  assist- 
ant commissioner  had  had  regard  to  that  circumstance  in  fixing  the 
amount  of  the  rent-charge,  making  an  addition  in  respect  of  this  to  such 
amount.  This,  however,  was  not  done  in  virtue  of  any  compact  between 
the  tithe-owner  and  parishioners,  which  might  make  it  inequitable  in 
him  to  demand  now  an  allowance  of  the  rate  from  the  amount  of  his 
assessment,  but  under  the  provisions  of  sect.  87  of  The  Tithe  Commu- 
tation Act,  6  &  7  Vict.  c.  71.  These  provisions  are  general  and  impera- 
tive :  the  value  of  the  tithes  is  to  be  estimated,  without  making  any 
deduction  on  account  of  any  parliamentary,  parochial,  county,  and  other 
rates,  charges,  and  assessments  to  which  the  said  tithes  are  liable :  and, 
whenever  the  tithes  have  been  demised  or  compounded  for  on  the  princi- 
ple of  the  rent  or  composition  being  paid  free  from  these,  regard  shall 
be  had  to  the  circumstance,  and  such  an  addition  be  made  on  account 
thereof  as  shall  be  an  equivalent.  This  provision  appears  to  us  not  to 
affect  the  present  question :  the  object  of  it  was  that  the  full  gross  value 
of  the  tithes  should  be  ascertained  antecedent  to  the  charges,  parlia- 
mentary or  otherwise,  to  which  they  might  be  liable,  which  might  vary 
from  time  to  time;  some  of  which  might  be  landlords'  taxes,  some 
tenants';  and,  this  being  ascertained,  to  fix  an  exact  equivalent  for  it. 
The  usages  in  particular  parishes  might  in  some  make  it  necessary  to 
make  an  addition  to  the  actual  payments  in  order  to  arrive  at  this :  bat, 
when  arrived  at,  either  with  or  without  the  addition,  the  clause  leaves 
the  liability  to  the  several  taxes  and  rates,  and  the  consequent  allowances 
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to  be  made  on  assessments,  to  be  determined  bj  *the  general  law.  r«  <  j 
We  think,  therefore,  that  the  amount  of  the  poor-rate  ought  to  *- 
be  deducted  in  this  as  it  would  be  generally. 

A  claim  is  next  made  in  respect  of  three  several  rates,  called  the 
General  Rate,  Lighting-Rate,  and  Sewers-Rate. 

The  appellant  has  appealed  against  these  rates  on  the  ground  of  non- 
liability. This  appeal  is  before  us  in  a  separate  case :  and  it  is  agreed, 
in  this  case,  that,  if  we  should  think  the  appellant  liable,  then  they  shall 
be  considered  part  of  the  usual  rates  and  taxes  payable  by  the  appellant 
in  respect  of  the  tithe  rent-charge,  and  be  deducted  from  the  rate. 

It  is  necessary,  therefore,  to  consider  this  question  :  and,  first,  we  are 
of  opinion  that  the  appellant  is  liable  to  the  General  Rate.  This  is  a 
rate  imposed  under  stat.  18  &  19  Vict.  c.  120,  s.  161 ;  it  is  imposed 
to  meet  the  expensesof  carrying  that  Act  into  execution,  other  than 
those  covered  by  the  Sewers-Rate .  and  Lighting-Rate ;  it  is  to  be 
levied  on  the  persons  and  in  respect  of  the  property  by  law  rateable  to 
the  relief  of  the  poor.  Prim&  facie,  the  appellant  and  the  tithe  rent- 
charge  fall  under  this  description ;  and  no  ground  of  exemption  is  stated 
in  the  case. 

Secondly,  the  question  in  regard  to  the  Lighting-Rate  is  of  more 
complexity.  It  is  imposed,  by  the  same  IGlst  section,  on  the  same 
persons  and  in  respect  of  the  same  property.  There  is,  therefore,  the 
same  prim&  facie  liability.  Before  the  passing  of  this  Act,  the  Lighting- 
Kate  was  imposed,  under  the  local  Act,  4  G.  8,  c.  43,  upon  '^houses, 
shops,  warehouses,  coach-houses,  stables,  and  other  buildings :"  of  course 
the  tithe-owner  was  not  rateable  as  such ;  and  that  he  was  not  rated 
then  can  have  no  effect  on  his  rateability  now.  By  sect.  165  of  p^^ - 
•stat.  18  &  19  Vict.  c.  120,  any  land  which  under  any  previous  L 
Act  was  exempt  from  the  Lighting- Rate  shall  continue  exempt :  but, 
even  if  tithes  could  be  considered  as  then  exempt  merely  because  they 
did  not  fall  within  the  enacting  words  of  stat.  4  G.  8,  still  they  are  not 
land;  and  to  this  word  no  larger  meaning  than  its  own  is  given  by  the 
interpretation  clause,  sect.  250,  of  stat.  18  &  19  Vict.  120.  And  there 
are  reasons  to  be  found  in  the  context  for  confining  its  meaning  to  what 
it  ordinarily  imports.  Seeing  that  incorporeal  hereditaments  were  not 
before  rated,  and  that  even  under  this  Act,  by  sect.  165,  the  proportion 
of  the  rate  is  varied  as  between  the  occupiers  of  houses  and  buildings 
and  the  occupiers  of  mere  land,  which  seems  to  point  to  the  actual 
benefit  received  as  being  the  foundation  and  measure  of  the  rate,  seeing 
too  that  both  as  to  this  rate,  by  sect.  165,  and  the  Sewers- Rate,  by  sect. 
164,  all  former  statutable  exemptions  are  preserved,  it  may  perhaps  be 
thought  that  the  legislature  did  not  intend  to  impose  this  rate  *on  the 
owners  of  incorporeal  hereditaments.  But  we  do  not  know  how  to  get 
over  the  clear  words  of  sect.  161,  which  make  liability  to  the  poor-rate 
the  criterion.  We  think,  therefore,  that  the  appellants  are  liable  to 
this  rate. 

Thirdly,  the  Sewers-Rate  remains :  and  to  this,  imposed,  by  the  same 
sect  161,  on  the  same  persons  and  in  respect  of  the  same  property, 
there  is  the  same  prim&  facie  liability.  But  we  think  this  is  distinctly 
answered  by  sect.  164,  the  language  of  which  is  much  stronger  than 
that  of  sect.  165.  By  this  it  is  provided  that,  where  any  property  was 
At  the  time  of  issuing  the  first  commission  under  stat.  11  k  12  Vicft.  c. 
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112,  entitled  to  exemption  from  the  Sewers-Rate,  such  exemption  shall 
*4fil  *^®  observed  in  laying  any  Sewers-Rate  under  this  Act.  No 
J  Sewers-Rate  had  ever  been  imposed  on  the  trthes  before  comma- 
tation.  On  an  appeal  to  the  Metropolitan  Sewers  Commissioners 
against  a  sewers-rate  on  the  rent-charge,  the  appellant  was  relieved ; 
and  both  the  practice  before  and  the  decision  under  this  Act  were  fully 
warranted  from  a  consideration  of  the  nature  of  the  property  and  the 
principle  which  regulates  the  imposition  of  the  Sewers-Rate,  namely, 
that  of  actual  benefit  received  by  the  property  rated. 

We  understand  it  to  have  been  conceded  that,  if  we  should  hold  the 
appellants  liable  to  all  or  any  of  these  three  rates,  they  were  to  be 
allowed  as  tenant's  rates.  We  have,  however,  thought  it  right  to  con- 
sider generally  the  propriety  of  this  concession,  with  a  view  to  other 
cases  in  which  the  question  might  arise.  We  think  that  the  Lighting 
and  General  Rates,  being  in  all  respects  put  on  the  same  footing  as  the 
poor-rate,  must  be  considered  as  tenant's  rates  incident  to  the  occupation ; 
that  the  appellant's  liability  is  referable  to  a  quasi  occupation  of  the 
rent-charge ;  and  therefore  that  they  fall  within  the  category  of  tenant's 
rates  in  the  1st  section  of  the  Parochial  Assessment  Act. 

The  next  claim  to  be  considered  is  that  in  respect  of  the  Land  tax. 
In  Rex  V.  Joddrell,  1  B.  &  Ad.  403  (E.  C.  L.  R.  vol.  20),  the  same  ques- 
tion arose,  and  was  answered  by  a  reference  to  the  usage  in  the  particular 
parish.  If  the  tenants  deducted  the  Land  tax  first  paid  by  them  out  of 
their  rents,  then  the  landlord  really  paid  it,  and  no  allowance  could  be 
made  for  it  to  the  appellant:  if  not,  then,  with  a  view  to  equality 
*471  ^^^^^^^^  ^^™  ^^^  ^^®  occupiers  of  land,  he  was  to  be  ^allowed  it. 
^  But  the  question  cannot  now  be  answered  in  the  same  way ;  for 
all  variety  arising  from  different  usages  in  parishes  is  intended  to  be 
done  away  with  by  the  Parochial  Assessment  Act;  and  the  allowance 
cannot  be  made  for  it  unless  it  be  brought  within  the  term  ^'  usual 
tenant's  rates  and  taxes." 

Whether,  in  strictness,  the  Land  tax  be  a  landlord's  or  tenant's  tax 
may  be  doubtful.  In  Rex  t;.  Mitcham,  Gald.  276,  and  Rex  v.  St.  Law- 
rence, Cald.  379,  Lord  Mansfield  and  the  Court  of  King's  Bench  held 
it  to  be  with  respect  to  the  public  a  tenant's  tax :  but  this  is  not  incon- 
sistent with  what  the  same  great  judge  said  in  Rex  v,  St.  Luke's 
Hospital,  2  Burr.  1053,  1063:  ''The  Land  tax  differs  from  the  poor's 
tax.  The  landlord  who  receives  the  rent,  is  to  pay  the  Land  tax :  bus 
the  poor's  tax  is  payable  by  the  occupiers."  By  stat.  38  6.  3,  c.  5,  a. 
17,  the  tenant  is  required  and  authorized  to  pay  the  sum  rated  upon 
the  land,  and  to  deduct  out  of  the  rent  so  much  of  the  rate  as  in  respect 
of  the  rent  the  landlord  should  jind  ought  to  pay  and  bear ;  and  the 
landlords,  both  mediate  and  immediate,  according  to  their  respective 
interests,  are  required  to  allow  such  deductions  on  receipt  of  the  residue 
of  the  rents.  It  has  been  held  that  a  covenant  that  the  tenant  should 
pay  the  land  tax  is  not  unlawful :  but,  apart  from  any  special  agreement 
to  the  contrary,  the  tenant,  though  primarily  charged,  is  allowed  (and, 
as  Dallas,  G.  J.,  held  in  Andrew  v.  Hancock,  1  B.  &  B.  37,  43  (E.  C, 
L.  R.  vol.  5),  is  required)  by  the  Act  to  deduct  it  from  the  rent.  Hence 
it  is  commonly  considered  a  landlord's  tax,  and  does  not  seem  to  fall 
irithin  the  words  ''  usual  tenant's  rates  and  taxes/'  a  form  of  expresaioa 
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in  the  statnte  seemingly  introduced  for  the  ^purpose  of  letting  in   ri^to 
other  considerations  than  those  of  a  strictly  legal  character.  >- 

We  do  not  think  that  this  allowance  ought  to  be  made  to  the  appel- 
lant. 

For  what  is  called  the  tenant's  Property  tax  he  is  certainly  entitled 
to  an  allowance ;  nor  can  any  question  be  made  as  to  Tenths  and  other 
ecclesiastical  dues,  if  any,  of  the  same  character.  But,  as  First  Fruits 
and  Tenths  are  calculated  on  the  whole  annui  proventus,  and  not  on  the 
tithes  only,  the  allowance  in  respect  of  the  rate  on  the  rent-charge 
most  only  be  in  the  proportion  which  this  bears  to  the  whole  annui 
proventus :  this,  however,  will  only  affect  the  present  rate,  as  in  a  future 
year  a  proportionate  deduction  would  have  to  be  made  from  the  rate  on 
the  glebe. 

We  are  now  arrived  at  the  three  concluding  claims,  which  are  all  of 
the  same  general  nature,  though  there  are  material  distinctions  between 
them,  on  which  perhaps  our  decision  may  turn. 

Mr.  Goodchild  is  stated  to  be  the  rector  of  a  parish  containing,  in 
the  last  parliamentary  census,  a  population  of  14,304  souls.  Besides 
the  parish  church  is  a  district  church  or  chapel,  built  for  the  use  of  a 
district  in  the  parish  containing  above  5000  souls.  He  employs  one 
curate  at  a  salary  of  160Z.  per  annum ;  and  he  also  pays  501,  a  year 
towards  the  support  of  the  minister  of  this  district  church  or  chapel. 
Under  these  circumstances,  he  claims  to  be  allowed,  under  the  head  of 
expenses,  first,  for  the  60/. ;  secondly,  for  the  curate's  salary ;  and, 
thirdly,  1001.  for  his  personal  services  as  the  officiating  minister  of  the 
parish. 

We  intimated^  in  the  course  of  the  argument,  that  the  facts  found  as 
to  the  payment  of  the  50/.  were  not  *sufficient  to  enable  us  to  give  vi^aq 
an  unconditional  answer  to  the  question  raised.  The  case  docs  ^ 
not  disclose  the  character  of  the  payment.  If  Mr.  Goodchild  volun- 
tarily contributes  this  sum  towards  the  maintenance  of  a  clergyman  for 
the  district,  and  may,  if  he  pleases,  withdraw  it,  however  laudable  the 
contribution  may  be,  he  can  no  more  claim  any  allowance  in  respect  of 
it  than  he  could  for  any  portion  of  his  income  which  he  devotes  to 
charitable  purposes.  On  the  other  hand,  this  chapel  may  have  been 
built,  and  a  district  set  apart,  under  some  one  of  the  many  Acts  of 
Parliament  which  have  been  passed  with  a  view  to  church  extension ; 
and  by  Mr.  Goodchild  himself,  or  one  of  his  predecessors,  a  certain 
amount  of  the  rent-charge  may  have  been  virtually  separated  from  the 
residue  as  part  of  the  endowment.  In  such  case,  though  he  may  with 
one  hand  receive  the  50/.,  yet  he  may  be  bound  to  pay  it  with  the  other, 
60  that,  in  substance,  it  is  not  his.  And,  quite  apart  from  the  provi- 
sions of  the  statute,  he  ought  not  to  be  rated  for  it ;  for  it  is  not 
beneficially  in  his  occupation,  any  more  than  if  it  had  been  a  portion 
of  the  glebe  which  he  had  given  up  for  the  same  purpose.  If  any  one 
would  be  rateable  for  this  it  would  be,  not  Mr.  Goodchild,  but  the 
minister  of  the  district  church.  It  does  not  appear  to  us  that  this 
minister  can  be  considered  one  of  Mr.  Goodchild*s  stipendiary  curates 
consistently  with  the  statement. 

These  remarks  may  suffice  to  direct  the  respondents  as  to  the  allow- 
ance or  non-allowance  of  this  sum. 
It  may  be  convenient  to  consider  the  last  of  the  remaining  claims 
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first,  that  in  respect  of  personal  services.  The  appellant  likens  himself 
to  the  tenant  of  a  farm,  inrho,  being  his  own  bailiff,  and  devoting  to  its 
^rn-i    '^cultivation  that  personal  skill  and  labour  which  he  might  employ 

•^  at  a  profit  elsewhere,  claims  to  be  allowed  for  the  value^of  such 
skill  and  labour,  as  in  substance  an  outlay  or  expense  necessary  to 
maintain  the  farm  in  a  state  to  command  the  rent  by  tvhich  the  rate  is 
to  be  measured.  In  substance  this  claim  was  made  and  rejected  in  Rex 
V.  Joddrell,  1  B.  &  Ad.  403  (E.  G.  L.  R.  vol.  20) :  but  the  decision 
there  is  not  an  authority  here,  because  the  claim  now  stands  on  the 
statute,  which  was  not  under  consideration  in  that  case.  We  have 
stated  that,  in  order  to  do  justice  between  the  parties  in  cases  like  the 
present,  the  statute  can  only  be  made  applicable  by  allowing  a  large 
and  liberal  analogy  to  prevail  in  the  interpretation.  If  we  were  required 
to  draw  the  terms  of  the  proportion  into  strict  accordance,  it  ought  to 
have  been  held  that  the  statute  did  not  apply  to  the  case  of  a  tithe 
rent-charge  at  all,  because,  if  so  interpreted,  the  tithe-owner  would  be 
placed  in  a  different  condition  from  every  other  rate-payer,  and  not  be 
allowed  deductions  the  same  in  principle  to  those  allowed  to  every 
other  occupier.  Still  we  must  find  this  sameness  in  principle  before  we 
allow  the  deduction:  and  we  are  unable  to  do  that  in  regard  to  this 
claim.  The  expenses  to  be  deducted  are  described  as  being  such  as  are 
necessary  to  maintain  the  farm  in  a  state  to  command  the  rent :  the 
skill  and  labour  of  the  farmer  certainly  are  necessary  to  maintain  the 
farm  in  that  state,  or  their  equivalent  purchased  by  money  from  others ; 
if  so  devoted  in  kind,  they  have  a  right  to  be  represented  in  their  money 
value  by  the  application  of  skill  and  labour ;  the'rateable  subject-matter 
is  maintained  or  increased.  But  nothing  like  this  subsists  between  the 
i^c-y-y   ''^personal  labour  of  the  incumbent  and  the  tithe  rent-charge:  the 

^  former  is  a  duty  growing  out  of  the  institution  to  the  cure  of  souls ; 
the  latter  is  a  property,  the  right  to  which  accrues  by  induction  to  the 
temporalities ;  and  they  have  no  necessary  relation  in  amount  the  one 
to  the  other.  There  may  be  great  labour  required  as  a  duty  and  a  small 
endowment :  there  may  be  a  very  large  endowment,  and  very  small  it 
may  be  even  no  labour  imposed  as  a  duty :  the  greatest  amount  of  piety, 
learning,  and  devotion  to  pastoral  duties  will  not  increase  the  amount 
of  the  rent-charge,  the  greatest  neglect  of  them  will  not  diminish  it. 

We  do  not  mean  to  say  that  no  relation  of  any  kind  subsists  between 
the  pastoral  duty  and  the  endowment  of  the  benefice ;  nor  do  we  doubt 
that  tithes  were  intended  to  be  a  maintenance  both  to  enable  the  incum- 
bent to  withdraw  from  temporal  labours  and  live  in  the  discharge  of  his 
daties  to  his  parishioners,  and  also,  in  some  sort,  a  temporal  reward  for 
that  devotion  of  himself  to  those  duties.  But  it  is  not  a  relation  of  the 
same  kind  as  that  between  the  farmer's  labour  and  the  productiveness 
of  his  farm :  there  is  nothing  in  it  like  cause  and  effect.  And  we  think 
we  should  both  lower  the  estimation  and  endanger  the  position  of  the 
clergy  if  we  were  to  hold  the  contrary,  as  we  certainly  should  most 
materially  alter  the  character  of  their  duties.  If  two  men  become 
incumbents  to-day  of  two  benefices,  the  one  of  lOOZ.  a  year,  the  other 
of  lOOOZ.  a  year,  each  undertakes,  under  an  equally  binding  responsi- 
bility, to  devote  his  whole  time  and  attention,  skill  and  intellect  to  the 
cure  of  souls  appertaining  to  his  incumbency :  and  it  may  be  that  more 
ia  necessary  in  the  former  than  the  latter :  but,  if  the  view  of  the  appel- 
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lants  were  taken,  it  might  *be  that  the  former  was  only  bound  to  p^^.^ 
do  what  was  equivalent  to  his  remuneration;  and  in  times  of  ^  "^ 
change  it  might  be  suggested,  as  to  the  latter,  that  a  large  portion  of 
his  income  ought  to  be  taken  from  him,  and  perhaps  all,  if  he  became 
unable  to  discharge  the  duties  of  his  cure  better.  The  truth  is  that  the 
incumbent  cannot  measure  by  any  money  standard  his  personal  services, 
or  the  fruits  of  them  in  the  spiritual  improvement  of  his  parishioners. 
The  personal  labours  of  the  incumbent  are  not  a  charge  on  the  tithes,  but 
on  his  personal  conscience ;  and  in  a  matter  of  poor-rate  are  simply  out 
of  the  question. 

Then  does  this  reasoning  dispose  also  of  the  claim  in  respect  of  the 
curate's  salary  ?  In  so  far  as  the  curate  is  merely  a  substitute  for  the 
incumbent,  we  think  it  does  so.  Where  the  clergyman  is  non-resident, 
or,  being  resident,  from  sickness,  infirmity,  or  any  less  creditable  cause 
does  not  perform  his  own  duty  personally,  but  employs  another  person 
instead,  all  that  has  been  just  now  said  seems  to  apply.  But  the  appli- 
cation of  a  principle  must  depend  on  circumstances :  and  a  more  difficult 
question  arises  where,  as  in  the  present  case,  from  the  vast  size  or 
population  of  the  parish,  one  man's  Itbour  is  entirely  insufficient  for  the 
duties  necessarily  to  be  discharged  by  the  incumbent.  In  some  cases 
of  this  kind  modern  legislation  has  intervened  (see  stat.  1  &  2  Vict.  c. 
106),  and  authorized  the  bishop  to  require  the  appointment  of  a  stipen- 
diary curate,  or,  in  the  case  of  non-residence,  even  of  two ;  it  has  also 
enabled  him  to  require  two,  under  some  circumstances,  see  stat.  58  G.  8, 
e.  45,(a)  three,  services  to  be  celebrated  on  Sundays  in  the  parish 
churches :  and  all  these  interferences  are  authorized  and  regulated  with 
relation  to  *the  value  of  the  incumbency  and  the  number  of  the  p^^n 
population,  establishing  therefore,  in  such  cases,  a  proportion  ^ 
between  the  labour  required  and  the  remuneration  bestowed.  Now,  if, 
under  any  of  these  provisions,  a  clergyman,  devoting  all  his  time  and 
attention  heartily  to  the  discharge  of  his  duty,  were  called  on  to  appoint 
and  pay  a  curate,  it  seems  to  us  that  he  could  scarcely  be  said  to  be  doing 
by  a  deputy  that  duty  which  he  had  undertaken  to  do  personally ;  he  is 
still  doing  all  that  in  his  own  person;  but  he  is  employing  an  assistant 
to  do  something  more,  and  paying  for  that  assistance  out  of  the  subject- 
matter  in  respect  of  which  he  is  rated :  and  the  law  has  established  a 
relation  between  the  two.  In  such  a  case,  it  seems  to  us  that  the  salary 
of  the  curate  ought  to  be  deducted  from  the  amount  on  which  the  rate 
is  to  be  laid.  But,  if  a  clergyman,  where  the  need  of  a  curate  is  as 
great  as  that  in  which  the  bishop  is  authorized  to  interfere,  but  the 
bishop  cannot,  because  the  number  of  the  population  or  the  value  of  the 
incumbency  is  below  the  requisite  amount,  from  a  sense  of  duty  appoints 
a  curate,  he  himself  still  devoting  all  his  own  time  and  attention  to  his 
cure,  or  if  another  clergyman,  under  circumstances  which  would  entitle 
the  bishop  to  interfere,  does  not  wait  for  his  interference,  but  from  his 
own  sense  of  the  need  does  that  voluntarily  which  in  his  default  the 
bishop  might  compel  him  to  do,  can  it  be  said  that  in  either  of  these 
cases  there  is  any  difference  of  principle  from  the  one  before  stated  ? 
It  would  be  strange  if  a  different  rule  was  applicable. 

We  think  that,  in  regard  to  stipendiary  curates,  tke  legislature  has 
BOW  declared,  if  not  created,  a  duty,  which  C(vlls  even  on  the  most 

(a)  8«ot  S5. 
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devoted  and  vigorous  incumbent  not  to  limit  his  exertions  to  his  owa 
individual  strength,  when  the  population  of  his  parish  requires,  and 
*^W]  *^^^  amount  of  his  rent-charge  enables  him  to  pay  for,  assistance  ; 
-I  and  that  a  relation,  therefore,  in  such  circumstances  and  to  such 
an  extent,  is  established  between  the  labour  to  be  done  and  the  fund 
which  is  to  enable  the  doing  it.  If  the  bishop  may  by  law  take  so  much 
from  the  tithe  rent-charge  and  apply  it  to  the  payment  of  a  curate  that 
another  service  may  be  performed  or  pastoral  duties  be  discharged 
which  were  necessarily  left  undone  before,  and  if  the  proper  effect  of 
such  withdrawal  is  to  make  the  amount  so  withdrawn  no  longer  assessa- 
ble on  the  rate  on  the  incumbent,  any  more  than  if  it  were  appropriated 
to  the  maintenance  of  the  minister  of  a  district  chapel  in  the  parish,  the 
same  consequences  follow  when,  under  circumstances  the  same  in  sub- 
stance, the  incumbent  does  not  wait  to  be  compelled ;  for  the  bishop's 
power  is  given  only  because  the  thing  ought  to  be  done ;  and  the  duties 
of  the  cure,  without  any  personal  neglect  of  the  incumbent,  must  be  left 
unperformed  unless  it  be  done. 

As  a  general  rule,  therefore,  we  think  that,  under  such  circumstances 
as  we  have  stated,  the  reasonable  Eflipend  of  the  curate  or  curates  ought 
to  be  deducted  from  the  rate.  The  application  of  this  in  particular 
parishes  must  be  for  the  parish  officers  and  the  justices.  In  the  present 
case  there  can  be  no  doubt,  where  the  population,  after  the  deduction 
which  we  understand  is  to  be  made  for  the  district  church,  amounts  to 
about  10,000,  that  the  assistance  of  one  curate  at  least  is  absolutely 
necessary  to  insure  anything  approaching  to  an  adequate  discharge  of 
the  pastoral  duties :  and  therefore  that  the  salary  should  be  allowed 
for. 

We  have  now  gone  through  the  several  claims ;  and  the  rate  will  be 
amended  according  to  the  principles  we  have  laid  down. 

*551  *GOOI>CHILD  and  LAMB,  Appellants,  v.  THE  TRUSTEES, 
-■  &c.,  Respondents. 

These  are  appeals  in  respect  of  the  General  Rate,  Lighting-Rate,  and 
Sewers-Rate,  which  we  disposed  of  in  the  course  of  our  judgment  in 
the  case  of  Goodchild  v.  The  Trustees,  &c. 

4 

LAMB,  Appellant,  v.  THE  TRUSTEES,  &c.,  Respondents. 

This  case  raises  the  same  points  in  principle  which  we  have  already 
disposed  of  in  the  case  of  Mr.  Goodchild.  The  circumstances  under 
which  the  appellant  has  a  curate  do  not  appear :  but  the  parish  officers 
must  apply  the  principles  which  we  have  laid  down  for  their  guidance. 
This  application  is  a  matter  of  fact  for  them  in  the  first  instance,  and 
the  Court  of  appeal  afterwards,  if  necessary ;  and  not  for  us. 

The  judgment  must  be  entered  accordingly. 

HAWKINS,  Appellant,  v.   The   Churchwardens  and  Overseers   of 

LAMBERHURST,  Respondents. 

The  only  new  point  in  this  case  is  a  claim  by  the  appellant  to  have 
deducted  from  the  rateable  value  of  his  benefice  a  sum  which  he  pays 
annually  to  the  Governors  of  Queen  Anne's  Bounty,  in  liquidation  of 
the  interest,  and  part  liquidation  of  the  principal,  of  a  sum  of  money 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  55 


borrowed  by  him  under  stats.  17  G.  8,  c.  53,  and  1  &  2  Vict.  c.  23,  for 
the  rebailding  of  his  ''^  parson  age-house.  To  entitle  himself  to  this,  ^^ .  ^ 
he  must  bring  his  cure  within  the  letter  or  the  spirit  of  stat.  6  &  7  ^  ^ 
W.  4,  c.  96 :  that  does  allow  a  deduction  of  the  "  probable  average 
annual  cost  of  the  repairs,"  to  which  he  would  be  certainly  entitled ; 
but  we  see  no  ground  for  admitting  the  present  claim.  If  a  landowner 
rebuilds  his  mansion,  the  expense  may  swallow  up  more  than  the  whole 
income  of  the  estate  for  the  year ;  but  his  estate  does  not  thereby  be- 
come not  rateable.  And  the  estate  is  not  the  less  productive,  nor  does 
he  the  less  receive  the  income,  because  he  expends  that  and  more  in 
building  a  new  house  on  it.  And  so,  if  before  these  statutes  passed  the 
incumbent  rebuilt,  as  many  did,  his  parsonage  out  of  his  own  means,  he 
mast  still  have  been  rateable  for  his  tithes.  So,  again,  if  the  landowner 
had  borrowed  the  money  on  the  security  of  his  estate,  he  could  not  have 
claimed  to  deduct  the  interest,  or  any  portion  of  principal  which  he 
might  repay  under  agreement  for  his  poor-rate,  even  if  he  were  tenant 
for  life  only.  The  incumbent  who  borrows  from  Queen  Anne's  Bounty 
and  mortgages  his  tithes  under  the  statute  is  in  exactly  the  same  situation. 
The  claim  clearly  must  be  disallowed. 

The  Court  having,  in  the  preceding  cases,  pronounced  no  opinion  on 
the  question  of  tenants'  profits,  that  part  of  the  case  of  the  Hackney 
Tithe  Commutation  Bent-Charge  was  again  argued  in  Trinity  Term, 
1858.(a) 

BoviU^  for  the  appellants. — The  appellants  are  entitled  to  a  deduction, 
on  account  of  tenant's  profits,  in  addition  '''to  the  deductions  r^^n 
already  allowed  in  respect  of  law  expenses  and  of  expenses  of  ■- 
collection.  Stat.  6  &  7  W.  4,  c.  96,  substituted  one  uniform  mode  of 
rating  for  the  uncertain  and  variable  modes  upon  which  property  had 
been  formerly  rated  for  the  relief  of  the  poor,  by  providing  that  all 
rates  should  be  made  upon  the  net  annual  value  of  the  property.  The 
question  then  is,  what  is  ''the  net  annual  value"  of  this  rent-charge? 
It  is  clear  that,  in  all  cases,  the  value  of  the  property  is  more  than  the 
sum  which,  if  the  property  were  let,  the  tenant  would  pay  for  rent ; 
for  otherwise  the  tenant  would  not  take  the  property,  as  he  would  make 
nothing  by  it.  The  profit  is,  of  course,  variable ;  but  it  has  been  agreed 
that,  in  the  present  case,  it  shall  be  taken  at  about  ten  per  cent. :  and 
the  only  question  for  the  Court  is,  Whether  any  deduction  in  respect 
of  this  item  is  to  be  allowed.  A  tithe  rent-charge  is  a  peculiar  kind 
of  property,  and  one  which  the  owner  would  generally  prefer  to  let. 
In  many  cases  the  rent-charge  is  let  at  a  sum  below  its  actual  amount, 
evidently  upon  the  principle  of  deducting  from  that  amount  a  sum  for 
tenant's  profits,  so  as  to  offer  some  inducement  to  take  the  property. 
[Erle,  J. — What  would  you  let  lOOOZ.  in  the  funds  for  ?  Would  you 
make  a  deduction  on  account  of  the  trouble  of  applying  for  the  dividend 
at  the  Bank  ?]  The  case  is  hardly  analogous ;  but  the  test  there  would 
still  be  the  same,  namely,  what  could  a  person  to  whom  it  was  let  afford 
to  give  for  it,  so  as  to  allow  himself  a  reasonable  profit  ?  [Erle,  J. — Here 
a  deduction  has  already  been  allowed  for  the  expense  of  collecting.]  The 
deductions  already  allowed  merely  protect  the  tenant  from  loss ;  they  do 
not  leave  him  any  margin  for  profits.     [Crompton,  J. — But  you  admit 

(o)  Jane  7tb.    Before  Lord  Campbell;  C.  J.,  Coleridge,  Erie,  and  Crompton,  Ji. 
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*^81  ^^^^  ^^^  rent-charge  has  been  ^reduced  to  a  net  sum  by  the  deduce- 
-I  tions  already  made.  Are  you  not,  in  fact,  claiming  these  deductions 
a  second  time  in  a  different  form  ?]  No ;  what  is  now  claimed  is  a 
deduction,  not  in  respect  of  expenses  incidental  to  the  property,  but  in 
respect  of  so  much  of  the  annual  amount  as  represents  what  is  made 
by  the  tenant  as  profits.  [Erle,  J. — Surely  the  person  letting  is  not 
to  be  expected  to  give  a  bonus  to  the  tenant  for  taking.  The  usual 
allowances  made,  in  calculating  a  rent,  the  rent  of  a  farm  for  instance, 
are  for  the  interest  on  capital,  and  for  the  time  and  skill  expended  by 
the  tenant  upon  the  property.  You  contend  that  a  deduction  for  profit 
is  to  be  allowed  in  addition  to  these.  Have  you  any  authority  for 
such  a  claim  ?]  In  Rex  v.  Joddrell,  1  B.  &  Ad.  403  (E.  G.  L.  R.  vol. 
20),  (which  was  decided  before  the  passing  of  6  &  7  W.  4,  c.  96,  but 
which  is  nevertheless  an  authority  so  far  as  regards  the  proper  test  for 
ascertaining  the  rateable  value  of  the  property  to  be  rated),  the  court 
recognise  the  distinction  between  the  full  annual  value,  which  includes 
both  landlords'  and  tenants'  profits,  and  the  rent  or  rateable  value, 
which  is  such  annual  value  less  the  tenant's  profits  and  all  outgoings 
incident  to  the  tenure  of  the  property.  [Crompton,  J. — But  are  not 
the  tenant's  profits  here  included  in  the  deductions  already  made?] 
No ;  in  Goodchild  v.  The  Trustees,  &c.,  it  is  expressly  found  that  they 
amount  to  92Z.,  a  larger  sum  than  the  aggregate  of  the  other  deductions 
for  law  expenses,  expenses  of  collecting,  and  losses  by  non-payment. 
[Lord  Campbell,  C.  J. — Rex  v.  Joddrell  is  no  authority  for  the  deduc- 
tion of  tenant's  profits  in  addition  to  the  other  deductions  allowed  here.] 
In  Regina  v.  Capel,  12  A.  &  E.  882,  414  (E.  C.  L.  R.  vol.  40),  which 
was  decided  after  the  passing  of  stat.  6  &  7  W.  4,  c.  96,  the  Court 
*^01  *^^^^^  ^^^  same  distinction  as  in  Rex  v.  Joddrell,  between  the  jiet 
•J  annual  value,  that  is  to  say,  the  rent  which  may  be  commanded 
for  the  occupation,  after 'allowing  for  all  outgoings  and  tenant's  pr6fits, 
and  the  gross  annual  value  of  the  property.  In  Rex  v.  Woking,  4  A. 
&  E.  40  (E.  C.  L.  R.  vol.  31),  Rex  v.  The  Trustees  of  the  Duke  of 
Bridgewater,  9  B.  &  C.  68  (E.  C.  L.  R.  vol.  17),  and  Retina  v.  The 
London  and  South  Western  Railway  Company,  1  Q.  B.  558  (E.  C.  L.  R. 
vol.  41),  a  deduction  for  tenant's  profits  was  held  good  upon  the  same 
principle. 

Manisty,  for  the  respondents. — The  appellants  are  not  entitled  to 
these  further  deductions,  which  have  already  been  allowed  for  in  the 
deductions  already  made  for  expenses  of  collection,  &c.  The  position 
of  the  holder  of  a  rent-charge  is  not  the  same  as  that  of  a  farmer :  the 
former  undergoes  no  risk,  expends  no  capital,  and  has  very  little  personal 
trouble.  All  that  has  to  be  deducted  from  the  annual  amount  of  a  rent- 
charge,  in  order  to  induce  a  tenant  to  take  it,  is  the  amount  of  actual 
loss  and  actual  outgoing :  the  difference  represents  the  rent  at  which  it 
would  let.  In  every  calculation  of  this  kind  the  particular  subject- 
matter  must  be  looked  at :  the  net  value  in  the  present  case  is  arrived  at 
easily,  and  is  clearly  not  diminishable  by  the  addition  of  the  10  per 
cent,  which  the  appellants  claim.  [Coleridge,  J. — If  the  owner  him- 
self held  the  rent-charge,  would  you  not  have  to  deduct  something  for 
his  time  and  trouble,  for  the  withdrawal  of  his  labour  from  other  matters, 
as  it  was  put  in  Regina  v.  Capel,  12  A.  &  E.  415  (E.  C.  L.  R.  vol.  40)  ?] 
The  Court  there  declined  to  hold  that  there  was  any  difference  betweeu 
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the  position  of  the  owner  and  that  of  the  occupier.     Bat,  ""in  the   r-^^r^ 
present  case,  the  time  and  trouble  of  either  owner  or  occupier  are  ^ 
fully  allowed  for  in  the  deductions  already  made.  Our,  adv,  vuU, 

Crompton,  J.,  now  delivered  the  judgment  of  the  Court. 

In  these  cases  the  question  was  as  to  the  application  of  the  Parochial 
Assessment  Act  to  the  case  of  a  clergyman  entitled  to  a  rent-charge  in 
lieu  of  tithes,  and  the  allowances  to  be  made  to  the  clergyman  in 
assessing  such  property. 

We  were  asked  whether,  in  addition  to  the  allowances  to  which  he 
had  been  held  entitled  on  a  former  occasion,  he  was  entitled  to  ^'a 
further  reduction"  "in  respect  of  the  profit  which  a  tenant  farming  or 
renting  the  said  rent-charge  from  year  to  year  would  reasonably  consider 
to  be  an  adequate  inducement  to  him  to  take  a  demise  of  such  rent- 
charge  from  year  to  year,  he  having  to  pay  such  rent  in  full,  and  having 
to  calculate  the  rent-charges  according  to"  the  corn  ''  averages  in  each 
year,  and  collect  the  same  by  two  collections  in  the  year." 

The  deductions  allowed  on  the  preceding  argument  included  allowances 
for  all  expensesr  of  collecting,  for  all  bad  debts,  commission,  and  law 
expenses ;  and  it  is  now  sought,  in  additioriy  to  claim  a  sum  by  way  of 
tenant's  profits,  found  in  the  case  to  be  ten  per  cent. 

We  find  it  impossible  to  say  that  the  tithe-owner  is  necessarily 
entitled  to  any  such  deduction  in  addition  to  the  deductions  formerly 
allowed. 

The  Parochial  Assessment  Act  must  be  applied  to  this  as  well  as  to 
all  other  cases  of  the  same  kind :  and  the  test  imposed  by  that  statute 
is  the  amount  which  *a  tenant  might  reasonably  be  expected  to  r^/>^ 
give  after  the  allowances  mentioned  in  the  Act.  *■ 

The  words  "tenants'  profits"  are  not  found  in  the  Act;  but  in  the 
common  case  of  farms,  in  the  taking  of  which  the  tenant  naturally  looks 
to  thb  profits  of  successful  agriculture  as  the  recompense  of  his  outlay 
and  labour,  such  a  sum  may  properly  be  included.  In  the  case  of  a 
railway  also,  or  other  similar  concern,  the  party  taking  would  look  to 
the  profit  to  be  made  in  carrying  on  the  concern. 

In  cases  where  the  sum  is  fixed  at  a  certain  amount,  no  profits  of  the 
kind  alluded  to  can  be  expected  or  exist ;  and  we  must  look  to  what 
y:o\i\i  be  the  real  inducement  to  a  tenant  to  take  a  demise  of  the  rent- 
charge.  Where  the  amount  is  certain  to  be  paid,  a  moderate  compensa- 
tion for  the  trouble  of  getting  in  the  money,  with  what  would  be  the  far 
allowance  to  meet  expenses  and  contingent  losses,  would  be  the  induce- 
nient  to  a  tenant  to  take.  In  such  case,  where  he  made  a  profit  by  his 
laboar  as  collector,  that  alone  might  be  a  sufiicient  inducement  if  he 
were  guaranteed  against  bad  debts  and  law  expenses.  It  is  difiicult  to 
see  in  such  a  case  why  a  man  might  not  take  the  tenancy  on  the  same 
terms,  or  nearly  so,  as  the  collection. 

By  the  statute  the  assessment  ought  to  be  at  what  the  tenant  might 
reasonably  be  expected  to  take  for.  And,  if  the  allowance  for  collection 
would  not  be  enough  in  addition  to  the  allowance  against  bad  debts  and 
law  expenses,  the  tiihe-owner  would  be  entitled  to  the  further  deduction  ; 
lot  in  a  case  like  the  present  we  should  think  that  the  sum  necessary 
to  induce  a  tenant  to  take,  in  addition  to  the  allowance  for  expenses  of 
collecting,  for  bad  debts  and  for  law  expenses,  would  be,  if  not  altogether 
an  evanescent  quantity,  at  most  a  very  small  sum. 
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♦621  *The  principle,  therefore,  on  which  we  think  the  assessment 
^  should  be  made  is,  that  the  rent-charge  is  to  be  assessed,  like 
all  other  property,  according  to  what  it  might  reasonably  be  expected 
to  let  from  year  to  year ;  and,  in  deciding  upon  such  amount,  the  nature 
of  the  property  is  to  be  regarded.  And  it  is  to  be  considered  whether 
a  profit  can  be  looked  to  or  expected,  as  in  the  case  of  farms :  and 
whether,  in  each  particular  case,  anything  over  the  expenses  for  collect- 
ing and  the  allowances  for  bad  debts  and  law  expenses  would  be 
necessary  to  induce  a  tenant  to  take. 

In  each  particular  case  of  the  kind  this  question  must  be  for  the 
persons  making  the  rate,  and  for  the  sessions  on  appeal. 

It  may  be  that  a  tenant  might  willingly  take  in  some  cases  for  less 
than  the  amount  which,  in  addition  to  an  allowance  for  collection,  would 
secure  him  positively  against  all  risk  of  bad  debts  and  law  expenses,  as 
the  profit  of  collection  itself  might  be  sufficiently  remunerative  to  the 
party  taking,  and  the  other  losses  might  be  treated  as  contingent. 

It  may  be  that  in  other  cases  persons  would  hesitate  to  take  with  the 
allowances  referred  to  without  something  additional  in  the  way  of  profits. 
And  we  think  that  this  is  a  question  of  fact  to  be  determined  according 
to  the  circumstances  of  each  particular  case,  the  rule  in  every  case  being 
that  the  amount  must  be  ascertained  as  that  at  which  a  tenant  might 
reasonably  be  expected  to  take  from  year  to  year. 

My  brother  Coleridge,  who  formed  part  of  the  court  when  these  cases 
were  argued,  has  seen  this  judgment,  and  wishes  us  to  state  that  he  does 
not  approve  of  it.  Judgment  for  the  respondents. 


*63]  *JONES  V.  THOMPSON.    April  17. 

The  garnishee  clauses  in  The  Common  Law  Procedure  Aoty  1854  (17  k  18  YicL  o.  125,  ss.  60, 
67 ),  apply  only  where  there  is  an  existing  debt  due  from  the  garnishee  to  the  judgment- 
debtor,  though  the  time  of  payment  may  be  postponed.  Therefore  this  court  refused  a  rule 
to  attach  the  amount  for  which  the  judgment-debtor  had  obtained  a  verdict  against  a  third 
person  in  an  action  for  unliquidated  damages,  no  judgment  having  been  yet  signed,  and  the 
amount  therefore  not  being  a  debL 

In  this  case  the  plaintiff  had  obtained  judgment. 

Prentice  now  moved  for  a  rule  under  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125,  s.  61),  to  attach  in  the  hands  of  a 
third  person  the  amount  for  which  the  judgment-debtor  had  recovered 
in  an  action  against  him.  From  his  statement  it  appeared  that  the  action 
against  the  intended  garnishee  was  one  for  unliquidated  damages :  a 
verdict  had  been  recovered  by  the  judgment-debtor,  but  no  judgment 
had  been  signed :  and  the  only  point  was  whether  this  was  a  debt  within 
the  meaning  of  the  section. 

Prentice, — The  Common  Law  Procedure  Act,  1854,  sect.  61,  autho- 
rizes an  attachment  of  all  debts  "owing  or  accruing'*  from  the  garnishee 
to  the  judgment-debtor.  Here  there  was  no  debt  so  long  as  the  amount 
of  damages  was  uncertain ;  but  the  verdict  has  ascertained  the  amount. 
It  is  true  that  it  is  not  yot  a*  debt  due  and  owing,  and  therefore  could 
not  be  a  petitioning  creditor's  debt,  as  was  decided  in  Ex  parte  Charles, 
14  East  197 ;  but  it  is  accruing,  according  to  the  decision  in  Langford 
V.  Ellis,  14  East  202,  note  (6).     [Crompton,  J. — Lord  EUenborough^  in 
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Bass  V.  Gilbert,  2  M.  &  S.  70  (E.  C.  L.  R.  vol.  28),  says  that  Langford 
9.  Ellis  was  overturned  in  Ex  parte  Charles.  I  mjself,  at  Chambers, 
have  always  acted  *on  the  supposition  that  the  garnishee  clauses  r^caA 
apply  only  to  cases  in  which  there  is  an  existing  debt,  though  it  ^ 
may  be  only  accruing.  On  that  principle  I  have  refused  to  make  orders 
attaching  rent  before  it  became  due,  and  instalments  of  an  annuity  not 
yet  due,  because  they  were  not  yet  debts.] 

WiOHTMAN,  J. — The  principle  established  in  Ex  parte  Charles  was 
that  unliquidated  damages  were  not  a  debt  till  judgment.  Now  sect.  61 
empowers  us,  if  the  judgment-creditor  shows  ^'  that  any  other  person  is 
indebted  to  the  judgment-debtor,''  to  attach  ''  all  debts  owing  or  accruing 
from  such  third  person."  Mr.  Prentice  relies  on  the  words  "  or  accru- 
ing:" but  I  think  that  these  words  are  intended  to  apply  to  those  cases 
in  which  there  is  debitum  in  presenti  solvendum  in  future.  I  think  that, 
to  bring  the  case  within  the  statute,  there  must  be  a  debt,  though  it 
need  not  be  yet  due. 

Crompton,  J. — I  am  of  the  same  opinion.  There  must,  under  this 
Act,  be  a  debt  as  much  as  in  bankruptcy.  I  do  not  agree  that  the  use 
of  the  word  *' accruing"  makes  a  distinction  on  this  point;  there  must 
be  a  debt,  though  it  may  be  not  yet  due :  and  so  there  would  be,  there- 
fore, if  there  were  a  bankruptcy  provable  under  rebate.  I  have  always 
acted  on  the  principle  that  it  is  not  enough  to  show  that  it  is  very  proba- 
ble that  there  soon  will  be  a  debt,  but  that  it  must  be  shown  that  there 
is  a  debt,  though  it  need  not  be  yet  due. 

(No  other  Judge  was  present.)  Bule  refused. 


*LOUIS  STEIN  and  ADOLPIIE  STEIN  v.  MAURICE  r^^. 

VALKENHUYSEN.    April  17.  L  ^^ 

i  sredttor,  by  a  concerted  fVaud,  induced  his  debtor,  who  resided  abroad,  to  come  to  England, 
Ad  immediately  had  him  arrested  by  order  of  a  Judge.  The  facts  being  made  to  appear  by 
J&ciiflt^  vbiB  Court,  by  rule,  set  aside  the  whole,  as  an  abuse  of  the  process  of  the  Court. 

H.  Hawkins  moved  on  behalf  of  the  defendant,  who  had  been  arrest- 
ed, to  discharge  him  from  custody.  It  was  arranged  that  cause 'Should 
be  shown  against  his  rule,  if  obtained,  in  the  first  instance. 

It  appeared  by  the  affidavits  that  the  defendant  Yalkenhuysen  was  a 
foreigner,  and  that  the  plaintiffs'  cause  of  action  against  him  arose  in 
Belgium,  \alkenhuysen,  being  a  merchant  domiciled  in  Paris,  was 
declared  a  bankrupt  under  the  French  law,  and  obtained  from  the  Tri- 
bunal of  Commerce  of  the  Department  of  the  Seine  a  protection  against 
arrest  by  his  creditors  for  three  months  from  the  24th  March.  This 
being  the  state  ot  things,  he  received  from  a  Mr.  Smith,  of  London,  a 
letter  proposing  to  employ  him  as  agent  in  Paris  for  certain  patentees. 
The  affidavits  set  out  the  correspondence,  in  the  course  of  which  Mr. 
Smith  suggested  plausible  grounds  rendering  a  personal  interview  be- 
tween Yaikenhuysen  and  one'  of  the  patentees  desirable,  and  appointed 
a  meeting  at  a  particular  hotel  in  London.  -Yalkenhuysen  arrived  there 
accordingly,  and  was  almost  immediately  arrested  under  a  capias  issued 
in  this  cause  by  order  of  Pollock,  C.  B.  The  affidavits  of  the  defendant 
deposed  to  his  beliel  that  the  whole  of  Smith's  correspondence  was  a  mere 
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trick  concerted,  between  Smith  and  the  plaintiffs  and  their  attorney,  to 
^g^l  lure  the  defendant  to  England  in  order  *that  he  might  be  arrested ; 
-'  and,  though  the  plaintiffs'  attorney  made  an  afiSdavit  in  answer 
denying  any  collusion  on  his  part,  neither  of  the  plaintiffs  nor  Smith 
made  any  affidavit. 

JI.  Hawking,  for  his  rule. — Stat.  1  &  2  Vict.  c.  110,  s.  3,  does  not 
entitle  a  plaintiff  to  a  capias  as  a  matter  of  right,  whenever  his  debtor 
is.  within  England  and  about  to  quit  it ;  the  statute  leaves  the  Court  a 
discretion  to  grant  or  refuse  it;  Hitchcock  v.  Hunter,  5  Jurist  770; 
and,  if  there  be  a  discretion  under  any  circumstances,  the  Court  will 
exercise  it  in  favour  of  a  defendant  under  such  circumstances  as  these. 
A  rule  Nisi  having  been  granted, 

T.  Jones  (of  the  Northern  Circuit)  showed  cause  in  the  first  instance. 
— In  Larchin  v.  Willan,  4  M.  &  W.  351,t  the  rule  is  laid  down  that  if 
the  defendant  is  about  to  leave  the  kingdom  for  some  very  temporary 
purpose,  the  case  is  not  within  the  statute :  but,  as  Alderson,  B.,  says, 
''if  he  is  going  for  such  a  purpose,  or  for  such  a  length  of  time,  as  that 
he  is  not  likely  to  be  forthcoming  when  the  plaintiff,  by  the  ordinary 
course  of  law  proceedings,  would  be  entitled  to  judgment,  and  to  have 
his  body  in  execution,  he  has  a  right  to  prevent  his  departure.*'  That 
is  consistent  with  Hitchcock  v.  Hunter,  and  is  applicable  here.  [Cromp- 
TON,  J. — In  Larchin  v.  Willan  the  point  was  whether  it  was  shown  that 
the  defendant  was  about  to  leave  the  kingdom ;  no  question  as  to  abuse 
of  process  was  before  the  Court.  Can  you  show  that,  whenever  the 
*671  ^^^y  ^^  ^^^  debtor  is  within  the  kingdom,  though  *brought  here 
-*  by  force  or  fraud  on  the  part  of  the  creditor,  the  Court  is  bound 
to  prevent  his  leaving  it  ?]  It  may  be  that  in  such  an  extreme  case  a 
judge  might  be  justified  in  discharging  a  debtor :  but  this  is  nqt  such  an 
extreme  case. 

ff.  Hawkins  was  heard  in  support  of  his  rule. 

WiGHTMAN,  J. — In  this  case  it  appears  that  the  defendant,  being 
indebted  to  the  plaintiffs  on  a  cause  of  action  which  accrued  abroad,  was 
induced  by  a  Mr.  Smith  to  believe  that  he  would  have  benefit  from  a 
personal  interview  with  some  party  in  England,  and  to  come  here  in  con- 
sequence, and  that,  on^his  doing  so,  he  was  immediately  arrested.  The 
first  question  is  one  of  fact :  Was  he  induced  to  come  by  a  fraud  to 
which  the  plaintiffs  were  privy  ?  Now,  on  these  affidavits,  I  entertain 
no  doubt  whatever  that  all  the  representations  of  Smith  were  mere  fic- 
tions, made  solely  for  the  purpose  of  inducing  the  defendant  to  come  to 
England  that  he  might  be  arrested,  and  that  the  plaintiffs  were  parties 
to  this  delusion  which  produced  the  desired  effect  of  bringing  the  defend- 
ant here,  where  he  never  would  have  come  had  he  known  the  truth. 
Then,  having  no  doubt  at  all  that  the  defendant  was  lured  to  this  coun- 
try by  the  fraud  of  the  plaintiffs,  the  next  question  arises:  and  it  seems 
to  me  that  the  plaintiffs  are  disabled  from  taking  advantage  of  their  own 
fraud.  It  is  much  as  if  the  plaintiffs  had  given  the  defendant  an  express 
undertaking  that  he  should  not  be  arrested  whilst  in  England.  I  cannot 
doubt  that,  by  giving  such  an  undertaking,  the  plaintiffs  would  disqualify 
themselves  from  procuring  an  arrest.     Bringing  the  defendant  here  by 

*681   ^^^^^  ^^®  *'  '®*®^  **^®  much  effect  as  if  there  were  an  express  promise. 

-*    In  Hitchcock  v.  Hunter  this  Court,  after  consideration,  thought  the 

statute  not  imperative.    If  we  have  a  discretion  (and  I  do  not  doubt  the 
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aathoritj  of  that  case)  this  is  a  case  for  the  exercise  of  it.  But  I  pro- 
ceed on  the  ground  that  a  party  cannot  avail  himseTf  of  his  own  fraud. 

Crompton,  J. — It  is  not  necessary  to  decide  whether  there  is  a  dis- 
cretion in  a  Judge  or  not.  There  is  no  douht  that,  when  it  is  made  out 
that  the  debtor  is  about  to  leave  the  country,  a  Judge  in  general  ought 
to  make  the  order.  But  there  may  arise  cases  in  which  the  amount  of 
damages,  and  the  length  of  time  the  party  is  about  to  remain  abroad,  and 
other  things,  are  such  as  to  make  it  hard  to  arrest  the  party ;  and  this 
leads  me  to  think  that  there  may  be  a  discretion,  in  a  proper  case,  to 
refuse  an  order.  But  in  the  present  case  the  process  of  the  Court  has 
been  abused.  The  debtor,  being  a  foreigner  resident  out  of  the  juris- 
diction, is  by  a  concerted  trick,  amounting  to  a  fraud,  brought  within  it. 
I  think  that  the  plaintiffs,  being  parties  to  such  a  fraudulent  abuse  of 
our  process,  are  prevented  by  a  personal  disability  from  availing  them- 
selves of  the  Act.  I  doubt  much  also  whether  a  foreigner,  brought  into 
the  country  in  this  manner,  can  fairly  be  said  to  be  about  to  quit  Eng- 
land within  the  meaning  of  the  Act.  And  the  case  is  the  stronger  as 
the  debt,  debtor,  residence  and  everything  is  foreign.  But  this  rule  is 
absolute  on  the  ground  that  our  process  is  abused. 

(No  other  Judge  was  present.) 

*i?.  Hawkiris  inquired  whether  the  rule  was  to  be  absolute  to  r«ga 
set  aside  the  service  of  the  writ  as  well  as  the  order.  ^ 

Per  Curiam. — The  whole  was  an  abuse  of  the  process.  It  must  all 
be  set  aside.  Rule  absolute  accordingly. 

Where  a  defendant  is  brought  within  afterwards,  upon  his  application  for  his 

reach  of  the  process  of  a  court  by  a  discharge  uuder  the  insolveut  act,  the 

trick,  or  by  the  fraudulent  abuse  of  complainant,  with  the  view  of  procuring 

ether  process,  the  service  of  the  writ  his  arrest  on  the  attachment,  obtained 

will  be  set  aside :  Addicks  v.  Bush,  1  an  order  for  his  personal  examination 

Phila.  Rep.  19;  see  Comm.  v.  Daniels,  before  the  proper  officer,  and  after  his 

6  Penn.  Law  Jonr.  330 ;  Williams  v.  examination  was  closed,  and  as  he  was 

Bacon,  10  Wend.  636.     Thus,  in  Sncll-  leaving;    the    office,    the    complainant 

iog  <7.  Watrons,  2  Paige  314,  where  the  caused  him  to  be  arrested  on  the  at- 

defendant  was  in  contempt  for  not  put-  tachment;   it  was   heldf  that   he  was 

ting  in  an  answer,  and  an  attachment  entitled  to  be  discharged,  as  his  arrest 

had   been  issued  against    him,  upon  had  been  procured  by  an  improper  con- 

whieh  he  could   not    be  found;  and  trivance. 


The  QUEEN  v.  The  Justices  of  DERBYSHIRE.    April  17. 

tTi  ler  9t%L  5  A  0  W.  4,  e.  50,  s.  23,  a  special  sessions  was  held,  after  the  restry  bad  deemed  a 
bighwaj  not  to  be  of  sufficient  utility  to  jnstify  its  being  kept  in  repair  at  the  expense  of  the 
parUh.  The  justices  made  an  order  deciding,  in  conformity  with  the  determination  of  the 
Tfriitry,  that  t}ie  highway  was  not  of  sufficient  utility. 

Held,  Uiit  an  appeal  to  the  Quarter  Sessions  lay,  by  the  persons  dedicating  the  highway, 
sfainst  this  order. 

BoDEN,  at  the  instance  of  The  Manchester,  SheflReld  and  Lincolnshire 
Railway  Company,  had  obtained  a  rule  Nisi  for  a  mandamus  command- 
ing The  Justices  of  Derbyshire  to  enter  continuances  and  hear  the 
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appeal  of  the  company  against  an  order  of  justices.  It  appeared  by  the 
affidavits  that  the  company  had  made  a  road,  and  given  notice  to  the 
surveyors  of  the  highways  in  the  township  of  their  intention  to  dedi- 
cate it  as  a  highway  to  the  public.  The  surveyors  convened  a  meeting 
of  the  vestry,  who  deemed  such  highway  not  of  sufficient  utility  to  the 
inhabitants  to  justify  its  being  kept  in  repair  at  the  expense  of  the  par- 
ish. The  company  were  summoned  before  justices  at  a  special  sessions : 
and  the  justices  made  an  order  adjudging  "that  the  highway  so  proposed 
to  be  dedicated  as  aforesaid  is  not  of  sufficient  utility  to  the  inhabitants 
to  justify  its  being  kept  in  repair  at  the  expense  of  the  inhabitants 
of  the  township/*  Against  this  order  the  company  appealed  :  the 
Quarter  Sessions,  after  argument,  decided  that  they  had  no  jurisdiction 
to  hear  an  appeal  against  such  an  order. 
JHYQ1       *Monk  and  A.  J.  Johnston  now  showed  cause. — Stat.  5  &  6  W. 

-^  4,  c.  50, 8. 23,  enacts  that  no  road  made  or  hereafter  to  be  made 
by  and  at  the  expense  of  any  individual  ''  shall  be  deemed  or  taken  to 
be  a  highway  which  the  inhabitants  of  any  parish  shall  be  compellable 
or  liable  to  repair,  unless  the  person"  "  proposing  to  dedicate  such  high- 
way to  the  use  of  the  public  sliall  give  three  calendar  months'  previous 
notice  in  writing  to  the  surveyor  of  the  parish  of  his  intention  to  dedi- 
cate such  highway  to  the  use  of  the  public,  describing  its  situation  and 
extent,  and  shall  have  made  or  shall  make  the  same  in  a  substantial 
manner  and  of  the  width  required  by  this  Act,  and  to  the  satisfaction 
of  the  said  surveyor  and  of  any  two  justices  of  the  peace  of  the  division 
in  which  such  highway  is  situate  in  petty  sessions  assembled,  who  are 
hereby  required,  on  receiving  notice  from  such  person,"  "  to  view  the 
same,  and  to  certify  that  such  highway  has  been  made  in  a  substantial 
manner,  and  of  the  width  required  by  this  Act,  at  the  expense  of  the 
party  requiring  such  view,  which  certificate  shall  be  enrolled  at  the 
Quarter  Sessions  holden  next  after  the  granting  thereof,  then  and  in 
such  case,  after  the  said  highway  shall  have  been  used  by  the  public, 
and  duly  repaired  and  kept  in  repair  by  the  said  person"  '^for  the  space 
of  twelve  calendar  months,  such  highway  shall  for  ever  thereafter  be 
kept  in  repair  by  the  parish  in  which  it  is  situate :  provided  neverthe- 
less, that  on  receipt  of  such  notice  as  aforesaid  the  surveyor  of  the  said 
parish  shall  call  a  vestry  meeting  of  the  inhabitants  of  such  parish,  and 
if  such  vestry  shall  deem  such  highway  not  to  be  of  sufficient  utility  to 
the  inhabitants  of  the  said  parish  to  justify  its  being  kept  in  repair  at 
the  expense  of  the  said  parish,  any  one  justice  of  the  peace,  on  the  appli- 
^f^^l   cation  of  the  said  "'surveyor,  shall  summon  the  party  proposing  to 

J  make  the  new  highway  to  appear  before  the  justices  at  the  next 
special  sessions  for  the  highways  to  be  held  in  and  for  the  division  in 
which  the  said  intended  highway  shall  be  situate ;  and  the  question  as 
to  the  utility  as  aforesaid  of  such  highway  shall  be  determined  at  the 
discretion  of  such  justices."  The  original  decision  under  this  section  is 
by  the  vestry :  if  they  decide  against  the  party  seeking  to  dedicate  the 
road  there  is  an  appeal,  and  the  question  is  to  be  decided  according  to 
the  discretion  of  the  justices  at  the  special  sessions.  The  contention 
on  the  other  side  must  be  that  an  appeal  to  the  Quarter  Sessions  is  given 
by  sect.  105,  "that  if  any  person  shall  think  himself  aggrieved"  by  any 
"  determination  made,  or  by  any  matter  or  thing  done,  by  any  justice 
or  other  person  in  pursuance  of  this  Act,  and  for  which  no  particular 
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method  of  relief  hath  been  already  appointed,  such  person  may  appeal" 
to  the  Qaarter  Sessions.'  But  here  the  Act  has  appointed  a  mode  of 
relief  by  an  appeal  to  the  justices  at  the  special  sessions.  [Grompton, 
J. — The  grievance  against  which  an  appeal  is  given  is  the  judicial  deter- 
mination, not  the  matter  which  gives  rise  to  it.  If  this  Court  give  judg- 
ment for  the  defendant  in  an  action  of  debt,  the  plaintiff  appeals,  not 
against  the  defendant's  non-payment  of  the  debt,  but  against  our  deci- 
sion in  favour  of  the  defendant.  The  vestry  under  this  section  are  not 
acting  judicially ;  they  are  parties  interested,  determining  whether  they 
will  assent ;  and  the  parties  are  not  aggrieved  by  their  determination  to 
refuse  assent.]  The  language  of  the  section,  that  it  shall  be  ''  at  the 
didcretion"  of  the  special  sessions,  shows  that  there  was  to  be  no  appeal 
from  their  decision.  No  appeal  is  given  against  the  allowance  or  dis- 
allowance *by  the  special  sessions  of  the  surveyor's  accounts,  either  ^^^^ 
under  sects.  48,  80,  of  the  old  Highway  Act,  13  G.  3,  c.  78;  Rex  L  '"^ 
r.  The  Justices  of  the  West  Riding  of  Yorkshire,  5  T.  R.  629,  Rex  v. 
Mitchell,  5  T.  R.  701;  or  under  sects.  44, 105,  of  the  present  Highway 
Act  (5  &  6  W.  4,  c.  50) :  Regina  v.  The  Justices  of  the  West  Riding, 
1  Q.  B.  624  (E.  C.  L.  R.  vol.  41) ;  Regina  v.  Justices  of  Leicestershire, 
8  E.  i  B.  657  (E.  C.  L.  R.  vol.  92). 

Boden^  in  support  of  the  rule. — The  order  against  which  the  appeal 
was  made  was  a  determination  of  the  justices  within  the  very  words  of 
sect.  105.  It  is  said,  however,  that  a  particular  method  of  relief  is  given 
by  the  Act.  That  might  be  so  if  the  justices  at  special  sessions  sat  in 
appeal  from  a  previous  decision :  but  the  whole  proceedings,  up  to  the 
time  when  the  parties  come  before  the  special  sessions,  are  ex  parte. 
The  decisions  in  Rex  v.  The  Justices  of  the  West  Riding  of  Yorkshire 
and  Rex  v.  Mitchell  partly  proceeded  on  the  ground  that  the  surveyor's 
accounts  were,  by  the  act  then  in  force,  to  be  allowed  by  one  justice, 
and,  in  case  he  was  not  satisfied,  by  the  special  sessions.  It  was 
thought  that  this  was  in  the  nature  of  an  appeal.  This  reason  did  not 
exist  under  stat.  5  &  6  W.  4,  c.  50 :  but  this  Court,  in  Regina  v.  The 
Justices  of  the  West  Riding,  gave  another  reason.  Lord  Denman,  in 
delivering  judgment,  says  (1  Q.  B.  628):  ^'The  provision  made  for  the 
surveyor's  handing  over  the  accounts  after  they  should  have  been  settled 
and  allowed  by  the  special  sessions,  showed  that  the  Legislature  did  not 
intend  the  general  appeal  clause  to  apply ;"  and  he  adds,  that  the  jus- 
tices at  special  ^sessions  had  power  to  examine  the  surveyor  on  p^^Q 
oath.  No  such  reason  exists  here.  Regina  v.  Justices  of  Leices-  ^ 
tershire  was  but  an  affirmance  of  Regina  v.  The  Justices  of  the  West 
Riding. 

WiQHTMAN,  J. — ^This  rule  must  be  absolute.  In  effect,  unless  there 
be  an  appeal  to  the  Quarter  Sessions  in  this  case,  there  is  no  appeal 
from  the  first  determination  on  the  subject.  In  this  respect  the  order 
differs  from  those  discussed  in  Rex  v.  The  Justices  of  the  West  Riding, 
5  T.  R.  629,  and  Rex  v.  Mitchell,  5  T.  R.  701 ;  for  tho  old  Highway 
Act  contemplated  that  the  surveyor's  accounts  should  first  come  before 
one  justice,  subject  to  going  before  the  special  sessions;  and  that  is 
adrerted  to  in  Regina  v.  The  Justices  of  the  West  Riding,  1  Q.  B.  624 
(E.  C.  L.  R.  vol.  41).  But  the  decision  in  that  case  was  on  a  different 
section  of  the  present  Highway  Act,  and  was  based  on  this,  that  the 
special  sessions  had  greater  powers  for  investigating  the  surveyor's 
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acconnts  than  the  Quarter  Sessions.  It  would  hav  e  been  an  absurdity 
to  send  the  accounts  to  the  special  sessions  with  power  to  examine  the 
surveyor  upon  oath,  and  allow  an  appeal  from  their  decision  to  a  tribu- 
nal which  could  not  do  so,  and  might  reverse  the  decision  on  account  of 
the  exclusion  of  his  testimony.  But  under  the  present  section  (28)  the 
first  occasion  on  which  there  is  any  judicial  determination  is  when  the 
parties  are  before  the  special  sessions ;  and  if  that  determination  is  erro- 
neous the  party  is  aggrieved,  and  no  special  remedy  is  given  to  him. 
But,  by  the  very  words  of  sect.  105,  if  he  considers  himself  aggrieved 
by  it,  he  may  appeal  to  the  Quarter  Sessions. 

*74.1  *Crompton,  J. — We  ought  to  let  the  writ  go  unless  we  think 
-I  clearly  that  there  is  no  right.  Now  I  have  a  strong  opinion  that 
the  appeal  does  lie.  The  only  diflSculty  arises  from  the  decisions  cited, 
which  are  on  a  different  section.  I  do  not  think  we  should  be  justified 
in  refusing  the  writ  because  of  those  decisions,  which  are  distinguishable 
on  the  grounds  adverted  to.  I  think  the  decisions  in  Rex  v.  The  Jus- 
tices of  the  West  Riding  and  Rex  v.  Mitchell  were  clearly  right,  on  the 
ground  that,  under  the  Act  there  in  question,  if  there  had  been  an  appeal 
to  the  Quarter  Sessions  it  would  have  been  a  second  appeal.  The  aeci- 
sion  in  the  later  case  of  Regina  v.  The  Justices  of  the  West  Riding  seems 
to  have  been  partly  on  the  principle  of  construing  the  new  Act  as  follow- 
ing out  the  old  enactment,  and  partly  on  the  ground  of  special  powers 
being  given  to  the  special  sessions  investigating  the  surveyor*s  accounts. 
But,  under  the  section  now  before  us,  I  think  Mr.  Boden  is  clearly  right 
iu  saying  that  the  proceeding  before  the  vestry  is  not  judicial  at  all,  and 
that  the  first  and  only  judicial  determination  is  that  of  the  justices  in 
special  sessions.  If  no  appeal  lies  against  that  to  the  Quarter  Sessions, 
there  is  no  appeal  at  all.  The  argument  was,  that  the  grievance  of  the 
party  was  the  refusal  of  the  vestry,  against  which  an  appeal  lay  to  the 
special  sessions;  but  I  think  that  the  grievance  against  which  sect.  105 
gives  an  appeal  is  a  judicial  determination  against  which  no  other  relief 
is  given. 

(No  other  Judge  was  present.)  Rule  absolute. 


^7^T  *RICHARD  WATSON  and  JOSEPH  PENNELL  v.  ANN 
'^J  McLEAN.    AprU  17. 

A.f  by  deed,  conveyed  All  his  property  to  trustees  for  the  benefit  of  his  creditors.  The  eonTey> 
ftnoo  contained  general  words,  amongst  others  "all  and  singular  other  the  personal  estate 
and  effects  whatsoever/'  and  all  **  writings"  belonging  to  the  same. 

He  was  possessed,  at  the  time,  of  a  policy  of  insurance  on  his  own  life,  the  ezistcnee  of  which 
was  not  known  to  the  trustees,  and  which  remained  in  his  possession.  He  died :  the  tnuteee, 
having  afterwards  learned  the  existence  of  the  policy,  claimed  it  from  his  executor,  who 
refused  to  deliver  it  up,  and  who  obtained  the  money  from  the  insurance  office. 

Held,  by  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Q.  B.,  that  the  legal 
property  in  the  writing,  and  the  beneficial  interest  in  the  eontraot,  passed  to  the  tmsteei  by 
the  deed ;  that  they  might  maintain  trover  for  the  policy  against  the  executor ;  and  thai  the 
proper  measure  of  the  damages  under  the  ciroumstanoes  was  the  amount  of  the  money 
obtained  by  it. 

First  count,  for  money  received  to  the  use  of  the  plaintiflb:  2d 
count,  trover  for  a  policy  of  insurance. 
Pleas.    1.  To  first  count,  Never  indebted.    2.  To  second  count,  Npt 
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gailty.     3.    To  second  connt,  that  the  policy  was  not  the  plaintiffs'. 
4.  To  the  whole,  leave  and  license.     Issues  thereon. 

Oq  the  trial,  before  Martin,  B.,  at  the  Liverpool  Spring  Assizes 
1858,  it  appeared  that  the  defendant  was  the  widow  and  executrix  of 
James  McLean.     James  McLean,  on  11th  July,  1854,  effected  a  policy  of 
insurance  on  his  own  life.     On  8th  June,  1857,  he  executed  a  deed  of 
assignment  to  the  plaintiffs  in  trust  for  his  creditors.     The  operative 
words  of  the   instrument  conveyed  to  the  plaintiffs,  their  executors, 
administrators,  and  assigns, ''  All  and  singular  the  stock  in  trade,  goods, 
wares,  merchandises,  moneys,  debts,  bonds,  securities  for  money,  house- 
bold  goods  and  chattels,  and  all  and  singular  other  the  personal  estate 
and  effects  whatsoever  and  wheresoever  belonging,  due  or  owing  to  him 
the  said  James  McLean.     And  all  books  of  account,  accounts,  writings, 
vouchers,  letters  and  documents  relating  to  the  same  and  every  part 
thereof;  and  all  the  estate,  right,  title,  interest,  property,  claim  and 
demand  whatsoever,  both  *legal  and  equitable,  of  him  the  said  p^.^/* 
James  McLean  in,  to,  or  out  of  the  said  assigned  premises  and  ^ 
every  part  thereof:  To  have  and  to  hold,"  &c.     And  McLean  did,  by 
those  presents,  '^irrevocably  nominate,  constitute,  and  appoint"   the 
plaintiffs,   their  executors,   &c.,   ''his  true  and  lawful  attorney   and 
attorneys,  in  the  name  of  him,  the  said  James  McLean,  to  ask,  demand, 
Boe  for,  recover,  receive,  of  and  from  all  and  every  person  or  persons 
indebted  or  liable  unto  him,  the  goods,  wares,  merchandises,  sums  of 
money,  debts  and  effects  which  now  are  due,  owing  or  belonging  to  him," 
and  to  give  receipts  and  discharges,  "  and  also  to  state,  settle,  and  adjust, 
with 'any  debtor  or  creditor  of  him,  the* said  James  McLean,  any 
accounts  or  transactions  now  pending  or  unsettled,"  and  t6  agree  on 
the  value  of  securities  holden  by  McLean's  creditors  or  concur  in  selling 
them,  and  to  refer  disputed  claims  and  give  time  for  payment,  to  appoint 
attorneys,  "  and  generally  to  make,  do,  and  execute  any  other  matter 
or  act,  deed,  matter  or  thing  whatsoever,  for  the  purpose  of  recovering, 
receiving,  or  obtaining  payment  of  the  moneys  and  debts,  and  posses- 
lion  and  delivery  of  the  goods   and  effects  intended  to  be  hereby 
assigned,  as  he  the  said  James  McLean  might  or  could  have  done  if 
these  presents  had  not  been  made."     There  was  also  a  proviso  that, 
if  all  creditors  whose  debts  amounted  respectively  to  102.  did  not  assent 
in  two  calendar  months,  or  within  such  time  as  the  trustees  should  in 
writing  appoint,  those  presents  should  be  void,  without  prejudice  to  acts 
antecedently  done.     The  policy  in  question  was  not  specified  in  the 
assignment ;  and  the  plaintiffs  were  ignorant  of  its  existence  till  after 
James  McLean's  death.     James  McLean  out  of  his  own  moneys  paid 
the  premium  which  became  due  in  1857,  after  the  '^'assignment,   p^^i* 
and  died  in  1857.     The  defendant,  after  his  death,  had  an  inter-   '- 
view  with  the  plaintiffs,  t^'hen  they  claimed  the  policy  as  belonging  to 
them.     She  afterwards  applied  to  the  insurance  company,  and  obtained 
from  them  1002.,  the  amount  of  the  insurance.     On  this  evidence  the 
learned  judge  directed  a  verdict  for  the  plaintiffs  for  1002.,  with  leave  to 
the  defendant  to  move  to  enter  a  verdict  for  her  or  reduce  the  damages. 
Edward  James  now  moved  accordingly. — There  are  no  words  in  this 
tsaignment  applicable  to  a  policy ;  but,  assuming  it  to  be  included  in 
the  general  words,  still  no  legal  interest  could  pass,  and  no  action  at 
law  can  be  maintained.    [C&ompton,  J. — The  effect  of  the  assignment 
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of  a  contract  is  to  make  the  assignor  trustee  for  the  assignee.  Bat, 
though  no  legal  interest  passed  in  the  contract,  might  not  a  legal  iuterest 
pass  in  the  instrument?  Wightman,  J. — Who  'was  entitled  to  the 
custody  of  the  policy  when  the  plaintiffs  demanded  it  from  the  defend- 
ant ?  If  they  were,  why  should  trover  not  lie  ?]  That  would  entitle 
the  plaintiffs  only  to  nominal  damages.  [Grompton,  J. — A  policy  of 
insurance  is  a  valuable  thing,  which  may  be,  and  very  often  is,  sold,  as 
in  contracts  for  sales  of  cargoes  to  be  paid  for  on  handing  over  the 
shipping  documents.  And,  if  the  defendant,  by  converting  to  her  own 
use  a  policy  the  property  of  the  plaintiffs,  deprived  them  of  lOOZ.,  to 
whieh  they  were  equitably  entitled,  and  which  they  could  have  got  by 
means  of  the  policy,  I  do  not  see  why  there  should  not  be  damages.] 

Wightman,  J. — I  think  there  should  be  no  rule.  This  is  trover  for 
a  specific  chattel,  a  policy  of  insurance.  Trover  for  a  bond  is  a  well 
^•^gi  known  and  common  action  ;  *and  there  seems  no  doubt  but  that 
-'   this  policy  was  included  in  the  assignment. 

Crompton,  J. — I  also  think  it  clear  that  the  assignment  passed  the 
property  in  the  policy  as  part  of  the  assignor's  personal  estate.  Though 
the  right  of  action  at  law  remained  in  the  assignor,  the  property  in  the 
policy  passed  at  law.  For  a  moment  I  doubted  as  to  this ;  but  I  think 
it  clear  that  trover  may  be  maintained.  And  there  is  no  point  as  to 
damages ;  for  the  money  was  actually  obtained  by  the  conversion. 

(No  other  Judge  was  present.)  Rule  refuse^). 


IN  THE  EXCHEQUER  CHAMBER.    June  17. 

For  syllabus,  see  antd,  p.  75. 

An  appeal  having  been  brought  against  the  decision  of  the  Court  of 
Queen's  Bench  in  refusing  the  rule  in  this  cause,  Edward  James  now 
moved  in  this  Court  for  a  rule  Nisi  on  a  case  containing  the  statements 
mentioned  in  the  report  of  the  case  below,  antd,  p.  75. 

Edward  Jame%y  for  his  rule. — The  testator  did  not  intend  to  assign 
the  policy.  [Cockburn,  C.  J. — Suppose  he  had  intended  to  do  so, 
what  words  would  he  have  used  other  than  these?]  Even  if  he  did  so 
intend,  the  words  are  not  sufficient.  If  the  assignment  does  not  autho- 
rize the  creditors  to  pay  the  premiums,  the  policy  would  drop.  The 
♦TQi  policy  creates  no  debt :  it  is  in  the  '^nature  of  a  lawful  wager  on 
^  a  man's  life.  In  fact  the  party  insured  has  no  legal  interest  in 
the  proceeds  of  the  policy :  his  representative  only  has  such  interest. 
[CoCKBURN,  C.  J. — Surely  the  party  insured  may  assign  the  policy.] 
He  may  do  so ;  and  then,  upon  notice  given  to  the  office,  an  equitable 
claim  accrues  to  the  assignees.  But,  upon  looking  at  this  assignment, 
the  subject-matter  appears  to  be  confined  to  existing  debts,  bonds, 
securities  for  money,  and  chattels.  There  are  the  words  '^  personal 
estate  and  effects  whatsoever:"  but  these  must  be  construed  with  refer- 
ence to  the  words  preceding,  and  include  only  things  ejusdem  generis. 
The  power  of  attorney  extends  only  to  debts  then  owing.  Besides,  it 
does  not  appear  that  the  creditors  have  assented,  so  as  to  satisfy  the 
proviso.  [Martin,  B. — That  point  was  not  taken  below.  Watson, 
B. — It  does  not  appear  that  there  were  creditors  other  than  the  trustees.] 
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That  point  then  is  not  pressed.  Suppose  a  party,  possessed  of  a  term 
created  by  a  written  lease,  were  to  assign  the  written  lease,  no  legal 
interest  in  the  term  would  pass,  but,  at  the  utmost,  only  an  interest  ia 
the  paper  or  parchment.  If,  by  the  general  words  of  this  assignment, 
a  policy  would  pass,  a  fortiori  a  bond  would,  even  if  not  named  (as  in 
fact  it  is  here).  But  here  bonds,  if  not  expressly  named,  would  not 
pass:  Chanell  v,  Robotham,  Yelv.  68,  where  it  was  held  that  an  obliga- 
tion did  not  pass  by  the  words  '^bona  et  catalla.''  It  was  there 
contended  that  the  parchment  and  wax  would  pass  by  these  words :  but 
held  that,  as  the  debt  was  the  principal,  it  was  necessary  that  the  words 
of  the  grant  should  comprehend  such  principal.  But  the  Court  allowed 
*that,  if  the  grant  were  of  all  the  grantor's  goods  and  chattels  in  r^ron 
a  specified  box,  obligations  in  that  box  would  pass  by  reason  of  ^ 
the  expressed  special  reference.  In  Ward  v.  Audland,  8  Beav.  201, (a) 
Lord  Langdale,  M.  R.,  held  that  a  voluntary  assignment  of  a  policy  of 
assarance  retained  in  the  hands  of  the  assignor  without  notice  to  the 
grantor  of  the  policy  was  not  effectual,  so  as  to  enable  the  assignee  to 
enforce  it.  All  that  would  pass  here  would,  at  the  utmost,  be  an 
equitable  interest;  a  chose  in  action  not  being  assignable  at  law. 
Supposing  the  document  to  have  passed,  the  damages  must  be  only 
nominal.  The  plaintiffs,  by  the  alleged  conversion,  have  lost  only  the 
power  of  going  into  equity. 

C.  Miltoardj  contrsL,  was  not  called  upon. 

CocKBURN,  C.  J. — This  case  appears  to  me  to  be  a  very  clear  one. 
Here  is  an  assignment  executed  for  the  benefit  of  creditors,  expressed  in 
the  largest  and  most  comprehensive  terms  possible.  There  can  be  no 
doabt  that  the  legal  interest  in  the  instrument  of  assurance  passed  by  this, 
and  that  an  interest  in  the  contract  contained  in  the  instrument  passed  in 
equity.  Therefore  in  no  point  of  view  was  the  executrix  of  the  assignor 
entitled  to  receive  the  proceeds  of  the  policy :  not  in  equity,  because  the 
assignment  passed  the  equitable  interest ;  not  in  law,  because  the  legal 
interest  in  the  instrument  passed.  I  think  therefore  that,  having 
received  the  money  unlawfully,  she  is  liable  to  an  action  for  money  had 
and  received.  But,  independently  of  that,  the  trustees,  under  the 
assignment,  were  entitled  *to  have  the  instrument.  The  defendant  r^r^^ 
wrongfully  applies  it  to  her  own  purposes :  she  thus  converts  it  to  *- 
her  own  use.  I  think,  therefore,  that  the  amount  which  she  receives  is 
the  measure  of  damages,  because,  if  the  plaintiffs  had  had  the  instrument, 
they  would  have  had  no  difficulty  in  obtaining  that  amount.  There  is 
therefore  no  ground  for  a  rule. 

Martin,  B. — I  am  of  the  same  opinion.  The  argument  is  really  put 
an  end  to  by  the  question  of  the  Lord  Chief  Justice  of  the  Common 
Pleas,  What  other  words  could  the  assignor  have  used  if  he  had  desired 
to  pass  the  policy  ? 

WiLLBS,  J. — As  early  as  2  Rol.  Abr.  46,  0-raunts^  (G.),  pi.  2,  it  was 
laid  down  that,  though  a  bond  debt  cannot  be  assigned,  the  parchment 
on  which  the  bond  isVritten  may  be  assigned. 

Watson,  B.,  and  Byles,  J.,  concurred.  Rule  refused. 

(a)  8«e  as  to  the  cbattols  assigned,  Ward  v.  Aadland,  IS  M.  &  W.  802. | 

Trover  will  tie  for  bonds,  bills  of  ex-  for  the  payment  of  money,  and  the 
diaogc,  notes,  and  other  instruaients    measure  of  damages  will  be  what  could 
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be   recovered  upon  them :   Rogers   v,  verting  a  policy  of  insurance  and  its 

Crombic,  4  Maine274j  Clowes  v.  Haw-  proceeds  to  his  own  use,  and  to  that 

ley,  12  Johns.  480;  Ingalls  v.  Lord,  1  extent  an  action  of  trover,  it  appeared 

Cowen  240;  Romig  v.  Romipj,  2  Bawle  that  the  defendant  had  obtained  a  judg- 

249;  Taylor  v.  Morgan,  3  Watts  834 ;  ment  against  the  insurers,  and  then  eoni- 

Biddle  V.  Bayard,  13  Penn.  St.  150;  promised  for  a  less  sura  than  the  policy 

Wight  V,   Hester,   24   Georgia  485 ;  called  for,  without  any  authority  from 

Dent  v.  Qhiles,  5  Stew,  k  Port.  383.  the  plaintiff.     It  was   held  that  the 

So  for  a  certificate  of  bank  shares:  latter  might  recover  the  full  amount 

Conner  v.  Hillier,  11  Richardson  193;  insured. 

though  not  for  the  shares  themselves :  In  trover  for  notes,  the  measure  of 

Sewall  V,  Lancaster  Bank,  17  Serg.  &  R.  damages,  in  the  absence  of  any  other 

286.    That  trover  would  lie  for  a  policy  •  evidence,  is  their  apparent  amount  with 

of  insurance,  and  that  the  proper  mea-  interest :  Wight  v.  Hester,  24  Georgia 

sure  of  damages  is  the  sum  recoverable  485 ;  Ingall  v.  Lord,  1  Cowen  240. 

on  the  policy  where  there  has  been  a  And  in  Pennsylvania,  it  has  been  held 

loss,  was  admitted  in  Kohne  v.  Ins.  Co.  that,  under  circumstances  of  aggrava- 

of  North  America,  1  Wash.  C.  C.  93.  tion,  a  jury  might  give  damages  even 

In  Sharp  v.  Whipple,  1  Bosworth  (N.  beyond  this  limit :  Taylor  i;.  Morgan,  3 

Y.),  568,  which  was  an  action  against  Watts  334. 
an  insurance  broker  for  wrongfully  con- 


EDWARD  ELLISS  and  ANN  ELLISS  v.  RICHMAN  ELLISS. 

April  17. 

Under  sect  169,  Sohed.  (A.)  No.  1.%  and  sect  180,  of  the  Common  Law  Procednre  Act,  1S52 
(15  A  16  Vict  c.  76),  tivo  tenants  in  common  may  join  in  a  writ  of  ejectment)  stating  that 
they,  or  some  or  one  of  them,  claim  to  be  entitled :  and  the  whole  of  the  property  to  which 
they  are  entitled  in  common  may  bo  recovered  on  such  writ 

Ejectment  for  one  undivided  moiety  or  equal  half  part  of  a  messuage, 
baildings,  and  lands  in  Essex, ''  to  the  possession  whereof  Edward  Eliiss 
*821  ^  ^^^  Eliiss,  *some  or  one  of  them,  claim  to  be  entitled,  and 
J   to  eject  all  other  persons  therefrom." 

On  the  trial,  before  Williams,  J.,  at  the  last  Essex  Assizes,  it 
appeared  that  Mary  Eliiss  devised  '^  my  two  undivided  third  parts  or 
shares,  and  all  other  my  estate,  right,  and  interest  whatsoever,  of,  in, 
and  to  all  that  messuage,"  &c.,  to  her  "  sons  John  and  Richroan,  and 
their  heirs  and  assigns,  absolutely  and  for  ever."  Mary  Eliiss  died; 
and  John  Eliiss  and  Richman  Eliiss  survived  her.  Afterwards  John 
^ied,  leaving  Richman  surviving,  through  whom  the  present  defendant, 
his  son,  claimed,  by  purchase  from  Sarah  Eliiss,  the  widow  and  devisee 
in  fee  of  Richman  Eliiss  the  father.  For  the  plaintiffs  evidence  was 
given  that  John  Eliiss  had  severed  the  joint  tenancy  by  executing  a 
^eed,  on  26th  March,  1845,  conveying  his  interest  to  a  trustee  for  the 
benefit  of  Elizabeth  Eliiss,  John  Elliss's  wife,  for  life,  with  power  to  her 
to  appoint  the  fee  bj  will,  and,  in  default  of  appointment,  to  the  heini 
of  John  Eliiss.  John  Eliiss  also,  on  the  same  day,  made  his  will, 
devising  thereby  all  his  real  and  personal  estate  to  Elizabeth  Eliiss. 
After  his  death,  Elizabeth  EUiss,  by  will,  devised  all  her  real  estate, 
/whatsoever  and  wheresoever,  to  the  present  plaintiffs,  and  to  their  beirs. 
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babendam  to  them  and  to  their  heirs  in  equal  parts,  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint  tenants.  She  died  without 
revoking  or  altering  this  will. 

For  the  defendant  it  was  contended:  first,  that  the  two  plaintiflfs, 
being  tenants  in  common,  could  not  recover  their  several  shares  in  this 
action;  and,  secondly,  that  at  any  rate  there  was  no  evidence  that 
Elizabeth  EUiss  had  power  to  devise  or  appoint  more  than  one-half  of 
two-thirds  of  the  premises.  A  verdict  was  found  *for  the  plain-  rn^oo 
tiffs,  liberty  being  reserved  to  the  defendant  to  move  as  after  '- 
mentioned. 

Bannen  now  moved  (a)  to  enter  a  verdict  for  th^  defendant,  or  to 
reduce  the  verdict  to  one-third  of  the  premises  claimed. — As  to  the  first 
point:  the  plaintiff's,  under  the  old  law,  could  not  have  recovered  on  a 
joint  demise :  Doe  dem.  Poole  v.  Errington,  1  A.  &  E.  750  (E.  C.  L.  R. 
vol.  28).  The  question  then  is  whether  this  is  altered  by  The  Common 
Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76).  The  object  of  that 
Act  was  to  put  an  end  to  the  fiction  in  the  action,  but  in  other  respects 
to  leave  the  action  as  it  was  before.  [Grompton,  J. — Before  the  Act, 
the  declaration  might  have  alleged  separate  demises  to  John  Doe  by 
each  tenant  in  common :  the  Act,  by  sect.  169,  prescribes  the  form  of 
the  writ,  Schedule  (A.)  No.  18,  whereby  "A.,  B.,  k  C,  some  or  one  of 
them,  claim  to  be"  *' entitled."  Is  not  that  equivalent  to  separate 
demises  by  each  ?  Then  that  would  supply  what  was  wanting  in  Doe 
dem.  Poole  v.  Errington.]  By  sect.  180  the  question  is  to  be,  which 
of  the  claimants  is  entitled,  and  whether  to  the  whole  or  a  part,  and, 
if  to  a  part,  to  which  part.  But  by  this  writ  each  claims  for  the  whole. 
The  second  point  arises  also  under  the  section  last  mentioned. 

Our.  adv,  vult. 

The  Court,  in  the  same  Term  (May  5th),  refused  the  rule  on  the  first 
point ;  but  granted  a  rule  nisi  to  reduce  the  verdict. 

The  rule  was  not  argued,  the  case  having  been  compromised, 

(a)  Before  Wightman  and  Crompton,  Js. 


^RANDALL  and  Another  r.  RAPER.    April  21.        [*84 

Beelwaftioii  charged  tbai  dofendAot  had  sold  to  plaintiff  seed  barlej,  warranting  ft  to  be  of  a 
particular  qnalitj,  bat  had  delivered  seed  barlej  of  an  inferior  quality :  and  it  alleged,  as 
tpeeial  daniage,  that  plaintiff,  reljing  on  the  warranty,  had  sold  the  seed  barley  with  a  similar 
warradty  to  T.,  who  had  sown  it  and  had  thereby  obtained  a  erop  Inferior  to  that  which 
wonid  have  been  prodaoed  by  seed  barley  of  the  qnality  warranted,  and  to  inonrred  damages 
which  the  plftintiff  was  liable  to  make  good. 

Defeodant  having  anffcred  judgment  by  defaolty  it  was  proved,  on  the  execntion  of  the  writ 
of  inquiry  for  damages,  that  the  sale  by  plaintiff  had  taken  place  as  alleged;  and  evidence 
was  given  of  the  pecuniary  amount  of  the  values  of  the  crop  obtained  and  the  crop  which 
would  have  been  prednced  by  seed  barley  of  the  quality  warranted.  It  further  appeared 
that  the  plaintiff's  vendee  had  claimed  from  him  compensation,  which  the  plaintiff  had  agreed 
to  make ;  but  no  sum  had  been  agreed  upon,  and  no  payment  actually  made. 

Beld  thai,  in  assessing  the  damages,  the  Jury  ought  to  include  the  amount  to  which  they  con- 
ftderod  the  plaintiff  had  become  liable  to  his  vendee  in  respect  of  the  difference  of  the  crops. 
J.,  diibitaate. 


The  first  count  charged  that  defendant,  by  warranting  thirty  quarters 
of  seed  barley  to  be  then  chevalier  seed  barley,  sold  the  same  to  plaii^- 
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tiffs  at  and  for  a  certain  price,  to  wit,  II.  2s.  6(2.  per  quarter,  which 
plaintiifd  paid  him  :  yet  the  said  seed  barley  was  not  then  chevalier  seed 
barley ;  and  plaintiffs,  being  corn-factors,  and  having  purchased  the 
said  seed  barley  of  defendant  in  the  way  of  plaintiffs'  said  trade  for 
the  purpose  of  reselling,  did,  without  having  any  notice  or  knowledge 
of  the  said  breach  of  warranty,  and  believing  the  said  seed  barley  to 
be  chevalier  seed  barley,  resell  a  portion  of  the  same  to  one  William 
Townsend,  and  another  portion  of  the  same  to  one  James  Dinsett,  and 
another  portion  of  the  same  to  one  William  Joslin,  and  another  portion 
of  the  same  to  one  Wilson  Lucking:  and  plaintiffs  so  resold  those 
portions  to  those  persons  respectively,  at  and  for  divers  prices,  by 
warranting  the  same  to  be  chevalier  seed  barley,  when  in  fact  it  was 
not  chevalier  seed  barley :  and  those  persons  respectively,  not  knowing 
or  having  any  notice  of  that  fact,  sowed  the  same  on  their  respective 
lands  as  and  for  chevalier  seed  barley ;  and  the  same,  not  being  chevalier 
♦851   ®^®^  barley,  yielded  *and  produced  much  less  and  inferior  crops, 

-I  and  crops  of  an  inferior  quality  of  barley,  than  the  same  otherwise 
would  have  done  had  the  same  been  chevalier  seed  barley.  And  thereby 
the  said  purchasers,  respectively,  sustained  and  incurred  damages, 
amounting  in  the  whole  (to  wit)  to  8002.,  by  means  and  in  consequence 
of  the  plaintiffs'  said  breaches  of  the  said  warranties  to  them  so  made 
by  the  plaintiffs,  and  by  their  sowing  the  said  seed  on  the  faith  of  the 
same  being  true.  And  plaintiffs  have  become  and  are  liable  to  com- 
pensate and  make  good  to  them,  respectively,  the  damages  by  them  so 
sustained  and  incurred  as  aforesaid.  And  plaintiffs  have  been  and  are, 
by  means  of  the  premises,  injured  in  their  credit  in  their  said  trade 
and  otherwise,  and  have  been  and  are  otherwise  injured. 
-  Second  count.  That  plaintiffs  bargained  and  contracted  with  defend- 
ant to  buy  of  him,  and  the  defendant  bargained  and  contracted  with 
plaintiffs  to  sell  and  deliver  to  them,  thirty  quarters  of  chevalier  seed 
barley  for  the  price  of  11.  28.  6(2.  per  quarter  2  and  plaintiffs  then  paid 
defendant  the  said  price,  and  were  always  ready  and  willing  to  accept 
and  receive,  and  did  and  performed  all  things,  and  all  things  happened 
and  existed,  to  entitle  them  to  have  the  said  seed  barley  delivered  to 
them:  yet  defendant  never  delivered  to  plaintiffs  thirty  quarters  of 
chevalier  seed  barley,  but  delivered  to  them  thirty  quarters  of  seed  as 
and  for  the  said  seed  barley  so  bargained  and  contracted  for  as  afore- 
said; and  plaintiffs  accepted  the  same  as  and  for  the  said  seed  barley 
80  bargained  and  contracted  for,  not  knowing  or  having  any  notice,  as 
the  fact  was,  that  it  was  not  that  description  of  seed  barley;  and, 
believing  that  the  same  was  chevalier  seed' barley,  resold,  &c.  (as  in  the 
first  count). 
♦861       *         defendant  pleaded  two  pleas,  but  afterwards  withdrew 

-'  them  under  a  judge's  order ;  and  judgment  by  default  was  signed ; 
and  a  writ  of  inquiry  issued  to  assess  the  damages. 

On  the  execution  of  the  writ  of  inquiry,  before  the  deputy  sheriff 
of  Essex,  on  8th  April,  1858,  it  was  agreed  that  the  difference  in  price 
between  chevalier  seed  barley  and  the  seed  barley  delivered  was  10«. 
per  quarter,  or  152.  for  the  thirty  quarters.  Evidence  was  then  given 
of  the  sales  by  the  plaintiffs,  as  alleged  in  the  declaration :  and  it  was 
prov^ed  that  the  loss  to  the  parties  who  had  purchased  from  the  plain- 
tifisy  by  reason  of  the  difference  in  their  crops,  was  in  all  2612.  7».  6cL 
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These  purchasers  had  made,  claims  upon  the  plaintifTs  for  compensation  ; 
and  thp  plaintiffs  had  agreed  to  satisfy  them :  but  no  amount  had  been 
fixed ;  nor  had  any  sum  been  paid. 

The  deputy  sheriff  directed  a  verdict  for  261Z.  la.  6d.,  reserving 
leave  for  the  defendant  to  move  to  reduce  the  verdict  to  \5L 

BovUl  now  moved  to  reduce  the  damage  to  15?.,  in  pursuance  of  the 
leave  reserved,  or  to  set  aside  the  execution  of  the  writ,  on  the  ground 
of  misdirection  and  of  the  verdict  being  against  the  evidence.  There 
ought  not  to  have  been  any  allowance  for  damages  in  respect  of  the 
plaintiffs  having  agreed  to  make  compensation  to  their  vendees:  the 
amount  of  the  compensation  is  not  ascertained :  indeed  the  claim  itself 
is  not  definite.  [Lord  Campbell,  C.  J. — If  there  is  a  probability  of 
loss  in  that  respect,  the  jury,  it  should  seem,  may  estimate  that.]  The 
damage  ought  to  be  such  as,  according  to  the  usual  course  of  things, 
would  arise  naturally  from  the  breach  of  the  contract  between  the 
^plaintiffs  and  the  defendant,  or  such  as  might  reasonably  be  r^Q^ 
supposed  to  have  been  contemplated  between  the  parties  to  the  *- 
contract:  Hadley  v.  Baxendale,  9  Exch.  341. f  [Crompton,  J. — In 
that  case,  it  does  seem  that  the  defendants  had  some  notice  of  the 
urgency  of  the  case,  so  as  to  suggest  to  them  the  consequences  of  an 
unreasonable  delay :  but  I  feel  a  difiiculty  in  seeing  how  such  notice 
can  affect  the  rcsult.(fl)  In  Collen  t;.  Wright,  8  E.  &  B.  647,(6)  where 
an  agent  was  held  liable  to  a  party,  .with  whom  he  contracted  in  the 
name  of  an  alleged  principal,  for  untruly  (though  without  fraud)  repre- 
senting that  he  had  the  authority  of  such  alleged  principal  to  let  a 
fiirm,  the  Court  of  Exchequer  Chamber,  as  well  as  this  Court,  held 
that  the  agent  was  bound  to  compensate  the  party  to  whom  he  made 
the  representation  for  the  expenses  which  that  party  had  sustained  in 
attempting  to  enforce  specific  performance  against  the  alleged  principal, 
after  giving  notice  to  the  agent  of  the  intended  proceedings,  the  agent 
not  retracting  his  assertion  of  the  authority.]  In  Hamlin  v.  Great 
Northern  Railway  Company,  1  H.  &  N.  408,t  the  plaintiff  sued  a  rail- 
way company  for  not  performing  a  contract  to  carry  him  according  to 
the  announcement  of  its  arrangements  :  and  it  was  held  that  he  could 
not  recover  damages  in  respect  of  his  having  b6en  thereby  obliged  to 
break  appointments  with  customers.  [Lord  *  Campbell,  C.  J. —  r^o,^ 
Those  damages  were  uncertain.]  The  damages  claimed  here  are  ^ 
equally  so.  [Crompton,  J.,  referred  to  Waters  v.  Towers,  8  Exch.  401,t 
cited  in  Hadley  v.  Baxendale,  9  Exch.  341. f]  In  an  action  for  breach 
of  contract  to  deliver  goods  at  a  specified  time,  the  measure  of  the 
damages  is  the  difference  between  the  contract  price  and  either  the 
market  price  at  the  time  specified,  or,  if  the  purchaser  have  sold  over, 
the  price  at  which  he  has  so  sold :  but  the  anticipated  profits  which 
such  purchaser's  vendee  might  have  made  cannot  be  taken  into  account : 
Peterson  v.  Ayre,  13  Com.  B.  353  (E.  C.  L.  E.  vol.  76).  That  is  the 
mle  upon  which  the  present  defendant  insists.  The  question  of  the 
measure  of  damages  for  breach  of  warranty  was  much  discussed  in 

{a)  The  view  of  tbe  Coart  of  Exchequer  as  to  this  appears  to  be  intimated  in  the  following 
pft^sage :  <'Had  tbe  special  circumstanceB  been  known,  tbe  parties  might  have  specially  provided 
for  the  breach  of  contract  by  special  terms  as  to  tbe  damages  in  that  case ;  and  of  this  advantage 
it  wunid  be  very  unju8t  to  deprive  them  :"  9  Exch.  355.t 

[l)  In  Exch.  Ch.,  affirming  the  judgment  of  Q.  B.  in  Collon  v.  Wright»  7  E.  &  B.  301  (E.  C. 
t.  E.  ToL  90). 
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Clare  v.  Maynard,  6  A.  &  E.  519  (E.  C.  L.  B.  toL  SS).  [WiaHTMAN, 
J. — That  was  the  case  of  the  loss  of  a  bargain :  the  claim  here  is  ia 
respect  of  a  liability  incurred.  But  do  jou  contend  that,  if  the  plain- 
tiffs had  actually  paid  money  in  satisfaction  of  that  liability,  they  could 
not  have  recovered  it  in  this  action  ?]  The  authorities  go  aa  far  as 
that. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  in  this  case  there  should 
be  no  rule.  The  defendant  contends,  in  the  first  place,  that,  even  if 
the  plaintiffs  had  actually  paid  to  the  sub  vendees  the  amount  of  the 
damage  suffered  by  these  latter,  the  money  so  paid  could  not  have  been 
recovered  in  this  action.  But  I  am  clearly  of  opinion  that  in  that  case 
the  plaintiffs,  being  compelled  to  pay  these  damages  to  the  subvendees 
for  breach  of  a  warranty  similar  to  that  given  by  the  defendant  to  the 
*QQi  plaintiffs,  would  have  been  entitled  to  recover  such  *damages  as 
^  special  damtfge  in  this  action.  It  was  a  probable,  a  natural,  even 
a  necessary,  consequence  of  this  seed  not  being  chevalier  barley  that  it 
did  not  produce  the  expected  quantity  of  grain.  That  is  a  consequence, 
not  depending  upon  the  quality  of  the  soil,  but  one  necessarily  resulting 
from  the  contract  as  to  the  quality  of  the  seed  not  being  performed. 
But  then  it  is  contended,  secondly,  that,  even  if  the  damages  could  be 
recovered  in  the  event  of  actual  payment,  they  cannot  be  recovered  upon 
a  mere  liability.  I  think  we  cannot  lay  down  a  rule  that  the  mere 
liability  cannot  be  the  foundation  of  damages :  if  it  can,  the  amount  may 
be  estimated  by  a  jury.  The  demand  is  made,  and  is  a  just  one :  and, 
though  it  is  not  yet  satisfied,  yet  the  jury  may  find  to  what  extent  the 
plaintiffs  are  damnified  by  their  having  become  liable  to  it. 

WiGHTMAN,  J. — I  have  no  doubt,  on  general  principles,  that  the 
plaintiffs,  if  fhey  had  paid  these  damages  to  their  vendees,  might  have 
recovered  thera  in  the  present  action.  But  the  doubt  which  I  entertain 
arises  from  tliis.  At  present,* all  that  has  been  done  is  that  the  subven- 
dees have  made  a  claim  for  damages ;  and,  as  these  damages  are  unliqui- 
dated, more  or  less  than  what  is  claimed  may  be  given.  Now,  on  a 
contract  of  indemnity,  it  is  only  the  actual  loss  that  can  be  recovered. 
Here  eventually  no  loss  may  be  suffered.  I  do  no  more  than  mention 
this  doubt. 

Erle,  J. — The  question  is,  what  amount  of  damages  is  to  be  given 
for  the  breach  of  this  warranty.  The  warranty  is,  that  the  barley  sold 
should  be  chevalier  barley.  The  natural  consequence  of  the  breach  of 
ifCkCfi  such  *a  warranty  is  that,  the  barley  which  has  been  delivered  hav- 
^  ing  been  sown  and  not  being  chevalier  barley,  an  inferior  crop  has 
been  produced.  This  damage  naturally  results  from  the  breach  of  the 
warranty :  and  the  ordinary  measure  of  it  would  be  the  difference  in 
value  between  the  inferior  crop  produced  and  that  which  would  have 
been  produced  from  chevalier  barley:  that  is  not  inconsistent  with 
Iladley  v.  Baxendale,  9  Exch.  841. f  But  then  it  is  said  that  here  the 
plaintiffs  have  made  no  actual  payment ;  so  that,  if  they  recovered  such 
damages  in  this  action,  they  might  put  them  into  their  own  pockets 
without  paying  the  subvendees.  But  I  think  that  the  true  rule  is,  that 
a  liability  to  loss  is  sufficient  to  give  the  party  liable  a  title  to  recover. 

Crompton,  J. — Taking  the  narrowest  rule  as  to  the  probable  and 
necessary  consequences  of  a  breach  of  contract,  these  damages  fall 
within  it.     It  is  said,  however,  that  the  plaintiffs  have  here  only  incurred 
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a  liability,  and  ha^e  made  no  payment.  But  I  entirely  deny  that 
payment  is  necessary  to  entitle  a  party  to  recover.  Liability  alone  is 
Bofficient.  It  has  always  been  customary  to  state,  in  the  allegation  of 
special  damage,  "  whereby  the  plaintiff  became  liable  to  pay :"  I  recollect 
a  discassion  once  arising,  whether  an  allegation  ''  whereby  the  plaintiff 
paid"  was  sufficient  without  an  allegation  ''  whereby  the  plaintiff  became 
liable  to  pay  :'*  but  I  do  not  recollect  a  discussion  whether  the  latter 
allegation  was  sufficient  without  the  former.  In  actions  for  bodily 
injuries  the  liability  to  pay  the  surgeon's  bill  is  always  allowed  as  an 
item  in  the  damages.  It  is  quite  *clear  to  me  that  in  this  case  p^q^ 
the  liability  of  the  plaintiffs  to  pay  their  subvendees  would  be  a  l- 
proper  item  in  estimating  the  damages.  In  an  action  for  breach  of  con- 
tract you  can  recover  only  once ;  and  the  action  accrues  at  the  moment 
irhcn  the  breach  occurs.  A  liability  to  payment,  which  has  been 
incarred  by  a  plaintiff  in  consequence  of  the  breach  of  a  defendant's 
contract,  may  well  form  a  part  of  the  damages,  though  it  may  be  difficult 
to  estimate  them. 

Rule  refused. 


Where  an  article  is  sold  with  a  war- 
laotj,  aod  the  vendee  resells  with  a 
like  warranty,  the  sum  paid  by  him 
io  an  action  by  his  subveDdee,  for  a 
breach  of  that  warraDty,  \s  primd  facie 
erideDce  of  the  amount  which  he  will 
be  entitled  to  recover,  from  his  vendor, 
in  an  action  on  his  own  behalf:  Roggio 
r.  Bmcnotti,  7  Gushing  100 ;  Armstrong 
r.  IVrry,  5  Wend.  505;  Blasdalc  v, 
r^b::ock,  1  Johusou  518. 


In  Muller  v.  Eno,  4  Kern.  597,  it 
was  held  that  a  purchaser  may  recover 
for  a  breach  of  a  warranty  although  he 
has  sold  the  goods,  and  no  claim  has 
been  made  on  him^  and  that  it  was  not 
necessary  for  him  to  show  the  price  on 
the  resale.  That  price  may  be  evi- 
dence of  the  damages,  but  does  not 
furnish  the  rule  in  respect  to  them. 


CATTELL,  Appellant,  v.  IRESON,  Respondent.     April  21. 

Ad  infonnAtion  before  justices,  under  slat  I  A  2  W.  4,  o.  32,  a.  23,  for  using  an  engine  for  the 
porpuse  of  taking  game,  without  the  authority  of  a  certificate,  is  a  criminal  proceeding  in 
which  the  party  is  charged  with  the  oommission  of  an  offence  puniehable  on  summary  con- 
TictioD,  with  in  the  meaning  of  sect.  3  of  itat.  14  A  15  Vict.  o.  99;  and,  therefore,  the  party 
charged  is  not  competent  or  compellable  to  give  evidence  for  or  against  himself. 

This  was  a  case  stated  bj  justices  for  the  opinion  of  this  Court  under 
Btat.  20&21  Vict.  c.  43. 

"At  a  petty  sessions  of  the  peace  holden  in  and  for  the  division  of 
Lutterworth,  in"  Leicestershire,  24th  December,  1857,  before  the  under- 
signed, &c.  (names  of  three  justices  of  the  division),  "  John  Cattell,  the 
above-named  defendent,  was  charged  in  and  by  a  certain  information 
for  that,  on  the  7th  day  of  November,  1857,  at,"*&c.,  "  he,  the  said  John 
Cattell,  did  unlawfully  use  certain  engines,  to  wit,  two  snares,  for  the 
purpose  of  then  and  there  taking  game  on  certain  land  in  the  occupation 
of  Thomas  Cattell,  there  situate ;  he  the  said  John  Cattell  not  being  then 
ftnd  there  authorized  so  to  do,  for  want  of  a  game  certificate.  And,  the 
^id  parties  respectively  being  then  present,  the  said  charge  was  duly 
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heard  by  us ;  and  upon  such  hearing,  we  adjudged  the  said  John  Cattell 
^Q.9-|   to  be  convicted  of  the  said  offence,  '''and  to  forfeit  and  pay  the 

"-^  sum  of  5Z.,  and,  in  default  of  immediate  payment,  to  be  imprisoned 
in  the  house  of  correction  at  Leicester  in  the  said  county  of  Leicester, 
and  there  to  be  kept  to  hard  labour  for  the  space  of  one,  calendar  month." 
The  case  then  stated  that  the  defendant  had  required  a  case,  which  the 
justices  stated  as  follows. 

'^  At  the  hearing  of  the  said  information,  and  on  the  close  of  the 
informant's  case,  Mr.  Stephen  Mash,  the  attorney  for  the  defendant 
Mr.  John  Cattell,  tendered  the  said  defendant  John  Cattell  to  be  sworn 
as  a  witness  in  his  own  behalf,  and  contended  that  the  defendant  was  so 
entitled  to  be  put  upon  his  oath,  and  to  be  examined  and  give  evidence 
under  the  statute  of  14  &  15  Vict.  c.  99,  s.  2 :  and  Mr.  Mash  contended 
that  the  words  of  exception,  occurring  in  the  third  section  of  the  statute, 
^  or  any  offence  punishable  on  summary  conviction,'  must  be  read  in 
conjunction  with  the  preceding  words  *  any  criminal  proceeding;'  and 
that,  in  order  to  exclude  the  defendant,  the  offence  punishable  on  sum- 
mary conviction  must  be  of  a  criminal  nature,  which  this  was  not.  Mr. 
Mash  also  cited  the  case  of  The  Attorney-General  v.  Radloff,  10  Exch. 
84,t"  &c.  '^  The  gentleman  who  appeared  in  support  of  the  information 
contended,  on  the  other  hand,  first,  that  this  was  an  offence  punishable 
on  summary  conviction,  and  for  which  no  private  redress  could  be  had, 
and  that  criminal  proceedings  include  an  offence  punishable  on  summary 
conviction,  and,  therefore,  that  the  third  section  of  the  said  statute 
clearly  renders  the  defendant  incompetent  to  be  a  witness  either  for  or 
against  himself. 

^Qo-|  *"  And  whereas,  upon  the  said  hearing,  we,  being  of  opinion 
•^  that  this  was  an  offence  punishable  on  summary  conviction,  the 
defendant  was  not  a  competent  witness  either  for  or  against  himself, 
and  we  therefore  rejected  his  evidence  and  refused  to  swear  him.  A 
witness  was  then  tendered  and  examined  for  the  defendant :  and  we  then 
convicted  him  as  aforesaid." 

The  question  stated  was,  Whether  the  justices  were  correct  in  point 
of  law,  and  what  should  be  done  in  the  premises. 

Welsb^y  for  the  respondent. — The  appellant  was  clearly  not  compe- 
tent to  give  evidence  for  himself,  unless  a  competency  was  created  by 
Stat.  14  &  15  Vict.  c.  99.  Sect.  2  of  that  Act  enacts  that,  **on  the  trial 
of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  Court  of  justice, 
or  before  any  person  having  by  law,  or  by  consent  of  parties,  authority 
to  hear,  receive,  and  examine  evidence,  the  parties  thereto,"  &c.,  ''shall, 
except  as  hereinafter  excepted^  be  competent  and  compeTlable  to  gvre 
evidence"  "on  behalf  of  either  or  any  of  the  parties."  But,  by  sect.  3, 
"  nothing  herein  contained  shall  render  any  person  who  in  any  criminal 
proceeding  is  charged  with  the  commission  of  any  indictable  offence,  or 
any  offence  punishable  on  summary  conviction,  competent  or  compella- 
ble to  give  evidence  for  or  against  himself  or  herself."  The  question, 
therefore,  is,  whether  the  appellant  was  here  charged  with  the  commis- 
sion of  any  offence  punishable  on  summary  conviction.  Now  he  was 
charged  with  unlawfully  using  engines  for  the  purpose  of  taking  game, 
not  being  authorized  to  do  so,  for  want  of  a  game  certificate.     The 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  M 


♦proceeding  was  under  atat.  1  &  2  W.  4,  c.  32,  s.  23  of  which  p^g^ 
enacts  that,  if  any  person  shall  use  any  engine  or  instrument  for  *- 
killing  or  taking  game,  he  *'  not  being  authorized  to  do  so  for  ^ant  of  a 
game  certificate,  he  shall,  on  conviction  thereof  before  two  justices  of 
the  peace,  forfeit  and  pay  for  every  such  oifence  such  sum  of  money,  not 
exceeding  5Z.,  as  to  the  said  justices  shall  seem  meet,  together  with 
the  costs  of  the  conviction."  This,  therefore,  is  a  summary  ^^convic- 
tion" for  an  ^*  offence,"  by  the  words  of  the  section.  By  sect.  88,  the 
jastices  may  adjudge  that  the  sum  be  paid  immediately,  or  within  such 
period  as  they  shall  think  fit,  ^'and  that  in  default  of  payment  at  the  time 
appointed  such  person  shall  be  imprisoned  in  the  common  gaol  or  house 
of  correction  (with  or  without  hard  labour),  as  to  the  justice  or  justices 
shall  seem  meet,  for  any  term  not  exceeding  two  calendar  months  where 
the  amount  to  be  paid,  exclusive  of  costs,  shall  not  amount  to  51.,  and 
for  any  term  not  exceeding  three  calendar  months  in  any  other  case,  the 
imprisonment  to  cease  in  each  of  the  cases  aforesaid  upon  payment  of 
the  amount  and  costs."  The  proceeding  has  thus  all  the  characteristics 
of  a'*  criminal  proceeding,"  which  no  doubt  is  necessary  in  order  to  bring 
the  case  within  the  exception  in  sect.  3  of  stat.  14  &  15  Vict.  c.  99.  In 
Attorney-General  v.  Radloff,  10  Exch.  84,t  the  Court  of  Exchequer  was 
equally  divided  on  the  question  whether  a  party  could  be  a  witness  on 
hia  own  behalf  against  whom  an  information  was  filed  by  the  Attorney- 
General  for  the  recovery  of  penalties  for  smuggling  under  sects.  46  and 
82  of  Stat.  8  &  9  Vict.  c.  87.  The  Judges  who  thought  the  evidence 
admissible  did  so  on  the  ground  that  they  considered  that  "^pro-  p^^Q,. 
ceeding  to  be  civil,  not  criminal.  [Erle,  J. — There  might  be  a  l- 
civil  proceeding  here  for  a  trespass :  but  this  proceeding  is  for  the  reve- 
nne.(<i)]  Sect.  23  of  stat.  1  &  2  W.  4,  c.  32,  preserves  the  remedy  for 
the  revenue  distinct,  by  providing  "  that  no  person  so  convicted  shall  by 
reason  thereof  be  exempted  from  any  penalty  or  liability  under  any 
statute  or  statutes  relating  to  game  certificates,  but  that  the  penalty 
imposed  by  this  Act  shall  be  deemed  to  be  a  cumulative  penalty." 
Sect  23  therefore  has  not  in  view  any  fiscal  object,  but  treats  the  user 
of  the  engine  by  an  uncertificated  person  as  a  public  offence. 

EayeSy  Serjt.,  contrd,. — The  question  was  thoroughly  discussed  in 
Attorney-General  v.  Radloff.  The  effect  of  stat.  1  &  2  W.  4,  c.  32,  is 
to  repeal  all  the  then  existing  game  laws,  and  to  frame  a  scheme 
entirely  new.  Now  sect.  6,  which  authorizes  a  certificated  person  to 
kill  and  take  game,  makes  that  authority  '^  subject  always  to  an  action, 
or  to  such  other  proceedings  as  are  hereinafter  mentioned,  for  any  tres- 
pass by  him  committed  in  search  or  pursuit  of  game."  Then  follow 
enactments  merely  applicable  to  civil  rights:  the  first  section  imposing 
a  penalty  being  the  12th,  which  is  itself  only  pointed  to  the  relative 
rights  of  the  landlord,  &c.,  and  occupier,  imposing  a  penalty  on  the 
occupier  if  he  pursue,  kill,  or  take  game  on  land  where  the  game  has 
been  reserved  or  belongs  to  another,  and  imprisonment  (by  sect.  38) 
*in  default  of  payment.  This  cannot  be  considered  as  constituting  r»qf» 
»  crime.  [Lord  Campbell,  C.  J. — Where  a  statute  forbids  an  act,  L 
it  is  an  indictable  crime  to  do  that  act,  unless  where  a  specific  penalty 

(a)  Bj  HcU  Z7  of  stat  1  A  2  W.  4,  c.  32,  the  penalties  are  to  be  paid  over  to  the  use  of  th» 
oovnty  rate :  bnt,  by  sect.  21  of  stat.  5  A  6  W.  4,  e.  20,  one  moiety  is  to  go  to  the  informer. 
8m  Re^tnA  ».  Jlyd»,  note  (a)  to  Regina  v.  Cridland,  7  B.  A  B.  859  (E.  C.  L.  R.  toL  00). 
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is  imposed.]  Bat  not  where  a  specific  penalty  is  imposed,  as  hefre.  The 
act  which  is  the  subject  of  this  information  is  neither  a  felony  nor  a 
misdemeanor.  The  imprisonment  is  imposed,  not  for  the  act,  bat  for 
the  non-payment :  it  is  analogous  to  a  ca.  ^sa.  for  a  debt.  [Crompton, 
J. — It  may  be  imprisonment  with  hard  labour.]  The  utmost  inference 
that  can  be  drawn  from  that  is  that  it  is  a  crime  not  to  pay  the  penalty ; 
not  that  it  is  a  crime  to  do  the  act  for  which  the  penalty  is  imposed. 
The  penalty  proves  no  more  than  would  be  proved  by  a  penalty  recover- 
able in  a  qui  tarn  action.  Formerly  a  fine  was  payable  to  the  Crown 
upon  a  judgment  against  the  defendant  in  an  action  of  trespass;  and  he 
might  also  be  imprisoned,  &c.(a)  Under  sect.  24  a  penalty  is  imposed 
for  having  in  possession  an  egg  of  a  wild  duck,  teal,  &c.,  taken  on  land 
by  any  person  not  having  a  right  to  kill  game  there :  but  it  would  be 
extravagant  to  suppose  that  this  possession  was  made  criminal.  [Cromp- 
TON,  J. — Upon  a  proceeding  under  the  bastardy  laws  the  putative  father 
is  admitted  as  a  witness  in  his  own  case.  Wehby. — That  is  because  the 
proceeding,  being  instituted  by  the  mother,  is  in  the  nature  of  a  civil 
proceeding.]  It  is  obvious  that,  if  the  lessee  of  land  kills  game  which 
has  been  reserved  by  thfe  lease  to  the  lessor,  it  is  merely  a  case  of  breach 
of  contract.  But,  whether  there  be  a  breach  of  contract  or  a  trespass, 
the  remedy  is  in  the  nature  of  a  civil  remedy :  and  it  cannot  be  allowed 
^^971    ^^^^  *^^^  defendant  should  lose  the  benefit  of  his  own  testimony 

-*  by  the  proceeding  being  shaped  as  an  information.  [Lord  Camp- 
bell, C.  J. — Under  the  old  game  law  statutes,  very  severe  punishments 
were  imposed  for  acts  in  themselves  apparently  trifling.]  They  were  so, 
in  terms  leaving  no  doubt  that  the  acts  were  then  treated  as  cringes:  the 
question  is  whether  that  is  not  now  altered.  No  stress  can  be  laid  on 
the  word  "  offence :"  it  means  merely  a  breach  of  the  enactment  of  the 
particular  Act.  The  word  "  offender"  is  applied,  in  stat.  6  &  6  W.  4, 
c.  76,  s.  60,  to  a  town  clerk  who  does  not  deliver  up  his  documents  on 
quitting  oflice :  yet  the  committal  by  a  magistrate  under  that  section  is 
only  a  civil  proceeding:  Eggington*s  Case,  2  E.  &  B.  717  (E.  C.  L.  R. 
vol.  75).  It  is  probable  that,  if  county  courts  had  been  in  existence  at 
the  time  when  this  statute  was  passed,  the  jurisdiction  for  the  recovery 
of  this  penalty  would  have  been  given  to  tliem. 

Welsbt/y  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — I  am  clearly  of  opinion  that  the  magistrates 
were  right  in  rafusing  to  admit  this  evidence.  It  was  allowedly 
inadmissible  before  stat.  14  &  15  Vict.  c.  99.  Then  was  not  this,  within 
the  meaning  of  sect.  3  of  that  Act,  a  criminal  proceeding  for  an  offence 
punishable  on  summary  conviction  ?  It  is  our  business,  not  to  estimate 
the  degree  of  moral  guilt  involved  in  the  act  of  the  appellant,  but  to  see 
how  such  act  is  treated  by  the  Legislature.  Now,  when  we  refer  to  the 
statute  1  &  2  W.  4,  c.  32,  s.  23,  on  which  the  information  is  founded, 
*981    ^®  ^^^  ^^^^  ^      information  is  meant  to  be  a  *criminal  proceeding 

•*  for  an  offence  punishable  on  summary  conviction.  If  any  person 
shall  use  an  engine  for  taking  game,  not  being  authorized  by  certificate, 
**  he  shall,  on  conviction  thereof  before  two  justices  of  peace,  forfeit  and 
pay  for  every  such  offence  such  sum,"  &c. :  and,  by  sect.  38,  in  default 
of  payment,  he  "shall  be  imprisoned  in  the  common  gaol  or  house  of 
correction,"  and  that  "  with  or  without  hard  labour."     I  see  that  the 

(a)  Before  stat  5  A  6  W.  A  M.  c.  12.    See  Beecher's  Case,  8  Rep.  58  a,  59  b. 
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Legislature  has  there  made  the  act  a  crime,  punishable  bj  fine  or 
imprisoDment.  It  is  not  like  the  case  of  an  order  in  bastardy,  where  the 
mother  takes  the  proceeding  for  the  purpose,  not  of  punishing  the 
immorality,  but  of  obtaining  support  for  the  child :  nor  is  it  like  a  fiscal 
proceeding,  nor  like  a  proceeding  for  a  civil  right,  nor  like  a  proceeding 
before  a  magistrate  for  a  wrong  done  to  the  party  applying.  I  do  not 
proceed  on  the  ground  that  sect.  23  uses  the  word  '*  offence,"  but  on  the 
ground  that  it  treats  the  act  as  an  offence.  That  being  so,  was  not  this 
proceeding  instituted  for  an  act  punishable  on  summary  conviction,  to 
punish  a  person  who  had  violated  the  statute  and  was  punishable  for 
that?  I  cannot  be  bound  by  any  opinion  I  may  form  of  the  morality 
of  that  act:  but  I  must  see  what  it  is  that  the  Legislature  has  chosen  to 
punish.  Now  I  am  clearly  of  opinion  that  that  which  sect.  23  forbids 
is  treated  by  the  Legislature  as  a  crime ;  and  the  enactment  has  in  view 
the  punishment  of  the  offender.  If  that  is  not  what  the  statute  does,  I 
really  do  not  know  what  words  would  do  it :  certainly  my  brother  Haye9 
has  not  told  us. 

(WiGHTMAN,  J.,  had  left  the  Court.) 

Erlb,  J. — I  also  am  of  opinion  that  this  is  a  criminal  *pro-  ri^ck(% 
ceeding  for  an  offence  punishable  on  summary  conviction :  that  is,  ^ 
for  using  engines  to  take  game,  without  the  authority  of  a  certificate. 
On  proof  of  this  the  magistrate  may  impose  a  fine ;  and,  if  that  is  not 
paid,  may  inflict  imprisonment  with  hard  labour.  Now  such  a  punish- 
ment is  applicable  only  to  a  criminal  proceeding.  The  whole  effect  of 
the  enactment  is  to  create  something  in  the  nature  of  a  criminal  pro- 
ceeding in  respect  to  the  destruction  of  game.  Game  is  of  a  character 
intermediate  between  that  of  animals  which  are  domesticated  and  thus 
the  subject  of  property,  and  that  of  animals  which  are  wild  and  thus  not 
the  subject  of  property.  The  invasion  of  that  which  this  statute  meant 
to  protect  is,  according  to  the  intention  of  the  Act,  to  be  prevented  by 
Bomething  like  a  criminal  proceeding.  The  proceeding  against  tres- 
passers is  made  very  like  a  criminal  proceeding :  a  party  who  will  not 
give  his  name  may  be  taken  before  a  magistrate.(a)  Another  ground 
of  my  opinion,  that  this  evidence  ought  not  to  be  admitted,  is  this: 
supposing  the  question  to  be  only  one  of  a  civil  right,  the  party  might 
be  compelled  to  bear  witness  against  hit^self :  that  would  be  a  strong 
ease  of  the  infringement  of  the  principle  that  a  man  is  not  to  be  com- 
pelled to  criminate  himself. 

Crompton,  J. — It  seems  to  me  that  this  is  clearly  an  offence  punish- 
able by  a  summary  proceeding  under  the^ct,  and  of  a  criminal  nature. 
The  first  circumstance  which  I  remark  is  that  the  act  is  punishable  by  a 
fine  according  to  the  magnitude  of  the  offence;  and,  if  the  fine  is  not 
paid,  the  punishment  falls  upon  the  person,  *to  an  extent,  I  r#iAA 
presume,  equivalent  to  a  fine.  My  brother  Bayes  says  that  the  *• 
imprisonment  is  only  by  way  of  punishment  for  the  failure  to  pay.  I 
think  that  is  not  so;  but  that  the  effect  of  the  enactn|ent  is  that,  if 
tl.e  party  convicted  cannot  pay,  an  imprisonment  is  to  be  awarded 
a«iequate  to  the  offence.  My  brother  Hayes  says  that  in  an  action  of  tres- 
p«"*8  the  party  would  be  allowed  to  be  a  witness :  but  this  proceeding  has  a 
different  object.  The  action  of  trespass  is  brought  in  respect  of  damage 
done  to  the  plaintiff:  but  the  proceeding  under  this  statute  is  for  the 

(a)  Sect  31. 
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offence  of  meddling  with  game ;  and  nothing  is  recovered.  There  is  an 
absurdity  as  my  brother  Erie  has  pointed  out,  in  putting  a  man  into  the 
box  and  asking  him  whether  he  has  committed  the  offence:  yet  he  would 
be  compellable  to  answer  if  he  were  competent  to  give  evidence  for  him- 
self. I  am  of  opinion,  without  any  doubt  at  all,  that  this  is  a  criminal 
proceeding  for  an  offence  punishable  on  summary  conviction ;  and  that 
the  magistrates  were  right.  Appeal  dismissed. 


In  the  Matter  of  HOPKINS.     April  21. 

Where  an  appeal  ii  determined,  at  Quarter  Sessions,  by  magistrates  some  of  whom  are  interested 
in  the  matter,  the  proceeding  is  null ;  and  the  proper  course  is  to  quash  it  on  certiorari 

H.  S.  GiFFARD,  in  last  Michaelmas  Term  (November  23d,  1857), 
moved  for  a  certiorari  to  bring  up  an  order  of  Quarter  Sessions,  con- 
firming, on  appeal,  a  conviction,  under  the  hands  and  seals  of  two 
justices  of  Glamorganshire,  whereby  Abraham  Hopkins  was  convicted 
of  an  offence  against  the  by-laws  and  regulations  of  The  South  Wales 
Railway  Company. 

♦ion  *^^  appeared,  upon  affidavit,  that  the  conviction  was  for  travel- 
^  ling  in  a  second-class  carriage  with  a  third-class  ticket :  and 
that  some  of  the  magistrates  who  took  a  part  in  deciding  on  the  appeal 
were  shareholders  in  the  company.  The  information  was  preferred,  on 
behalf  of  the  company,  by  the  superintendent  of  their  police. 

JjT.  S.  Giffard^  in  support  of  his  application,  contended  that  the 
proceedings  under  the  appeal  were  absolutely  null.  [Erlb,  J. — There 
has  been  no  proceeding  before  a  proper  tribunal :  and  the  act  of  Ses- 
sions is  null.  Lord  Campbell,  C.  J. — The  subject  cannot  be  deprived 
of  this  right  of  appeal.]  The  proper  remedy  is  therefore  to  quash  the 
proceeding. 

The  Court  (a)  granted  the  rule. 

It  was  afterwards  discovered  that  the  notice  upon  the  justices  had 
not  been  properly  served :  whereupon  an  order  for  a  certiorari,  absolute 
in  the  first  instance,  was  granted  at  Chambers :  and,  in  Hilary  Term  of 
this  year,  a  rule  nisi  was  obtained  to  quash  the  order  of  Sessions,  which 
rule  was  this  day  made  absolute,  no  cause  being  shown. 

(a)  Lord  CampbeU,  C.  J.,  Coleridge,  Wightmui,  and  Erie,  Js. 


*ift9n  *TIMOTIIT  ORMOND  ^;.  HENRY  CHARLES  HOLLAND 
and  RICHARD  DAVID  HOLLAND.    April  22. 
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A  master  is  responsible  to  his  servant  for  the  injury  received  in  the  course  of  his  service,  if  it 
be  shown  to  have  been  occasioned  by  the  personal  negligence  of  the  master.  Such  negligCDce 
may  be  brought  home  to  the  master  by  showing  either  bis  porjonal  interference  to  bo  the 
cause  of  the  accident,  or  that  he  negligently  retained  incompetent  servants,  whose  incom- 
petency was  the  cause  of  the  accident :  but  in  the  absence  of  a  special  contract,  the  master 
is  nut  liable  for  an  accident  not  proved  to  have  been  occasioned  by  his  personal  negligence. 

First  count:    That  plaintiff  became  servant  to  defendants,  in  the 


ELLIS,  BLACKBURN  A  ELLIS.    Q.  B.  lOJ 


way  of  their  trade  as  builders,  on  the  terms  that  defendants  should  take 
dae  and  ordinary  care  not**  Co  expose  the  plaintiiF  to  extraordinary 
danger  and  risk  in  the  cc^tirss  of  his  said  service.  Breach:  That 
defendants  did  not  take  due  €kn^  ordinary  care  not  to  expose  the  plain- 
tiff to  extraordinary  danger ;  an'd  Jsn^.the  negligence  of  the  defendants 
a  ladder,  on  which  plaintiff  was  W(A{Jt(^,  broke ;  and  he  fell  and  was 
iDJared.  •'    .•••. 

2d  count :  That  plaintiff  became  sery&viSa  defendants,  in  their  busi- 
ness as  builders,  on  the  terms  that  defenda3ittf*  should  provide  and  use 
proper  materials  and  implements,  so  as  to  mike  the-plaintiff  reasonably 
safe  whilst  working  for  the  defendants.  Breach  :.Tha>  they  negligently 
provided  and  used  improper  materials  and  impleme*At8y{{li^eby  a  ladder 
used  by  them  broke  and  plaintiff  was  injured.  ***.\.'« 

Pleas:  1.  Not  guilty.  2.  To  first  count :  That  plain titf  d^djnot.become 
servant  to  the  defendants  on  the  terms  alleged  in  that  coutlC\J*3.  To 
second  count :  That  plaintiff  did  not  become  servant  to  the  deTenilcmta 
on  the  terms  alleged  in  that  count.     Issues  thereon. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  1857,  it  appeared  that  the  defendants  are 
builders  on  a  large  scale,  engaged  in  many  works,  and,  amongst  others^ 
that  of  erecting  a  church ;  and  that  the  plaintiff  was  working  for  them 
as  a  bricklayer  there.  The  defendants  did  not  ^personally  r«iQQ 
interfere  in  the  hiring  of  the  plaintiff,  which  was  by  their  fore-  ^ 
man  at  the  church  in  the  ordinary  way,  with  no  express  contract  as  to 
the  care  to  be  used  by  the  defendants.  The  plaintiff  was  going  up  a 
ladder  supplied  by  the  builders,  when  one  of  the  rounds  broke :  he  fell, 
and  was  injured.  There  was  some  evidence  that  the  ladder  was  defective, 
and  that  the  workmen  had  previously  complained  among  themselves  of 
its  state ;  but  no  evidence  that  this  was  brought  to  the  knowledge  of 
the  defendants,  or  even  of  their  head  servants.  On  the  part  of  jbhe 
defendants  evidence  was  given  that  they  employed  a  general  foreman, 
who  appointed  the  foremen  to  superintend  each  particular  work,  inclu- 
ding the  foreman  at  the  church.  All  implements  used  by  the  defendants 
at  any  of  their  works  were  brought  from  a  yard  in  which  the  implements 
were  kept.  The  gatekeeper  at  that  yard  was  appointed  by  the  general 
foreman  of  the  defendants.  It  was  the  duty  of  this  gatekeeper  to 
examine  all  plant  before  it  went  out  of  the  yard,  and  to  see  that  it  was 
fit  for  use.  Both  the  foremen  at  the  church  and  the  gatekeeper  gave 
evidence  that  in  their  opinion  the  ladder  was  sound,  and  that  the  break- 
ing of  the  round  must  have  been  owing  to  some  unexplained  accident. 
Lord  Campbell,  C.  J.,  ruled  that  there  was  no  evidence  to  go  to  the 
jary,  and  directed  a  verdict  for  the  defendants,  subject  to  leave  to  move 
to  enter  a  verdict  for  5/. ;  the  Court  to  have  power  to  draw  inferences 
of  fact  from  the  evidence. 

Hawley^  in  Hilary  Term,  obtained  a  rule  nisi  accordingly. 

Hugh  Sill  now  showed  cause. — No  evidence  was  given  of  any  special 
terms  made  on  the  hiring  of  the  plaintiff  in  this  case ;  and  therefore 
the  liability  of  the  defendants  *to  the  plaintiff  is  no  more  than  rt-iQ/L 
what  is  implied  by  law  from  the  relation  of  master  and  servant  '- 
in  such  an  employment  as  this.  The  master,  in  the  absence  of  a  special 
contract,  is  not  liable  to  his  servant  for  an  accident  occurring  to  the 
servant,  unless  it  can  be  shown  that  the  master  was  himself  guilty*  of 
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negligence.  If  he  personally  interferes  and  is  guilty  of  negligence  he 
is  liable ;  or  if  he  negligently  chooses  incompetent  servants,  and  in 
consequence  of  their  incompetence  the.^ccident  occurs,  he  is  liable  for 
his  own  personal  negligence  in  chotMyng-  such  servants :  but,  unless 
some  neglect  be  brought  home  to.  hini  personally,  he  is  not  responsible 
for  the  consequences  of  an  fboqicteht  occurring  to  a  servant  in  his 
employment:  Wigmore  v.  JaT;-5  mch.  354,t  Skipp  v.  Eastern  Counties 
Railway  Company,  9  ExcV^23,t  Tarrant  v.  Webb,  18  Com,  B.  797 
(E.  C.  L.  R.  vol.  86).  ;A('t&e  trial  it  appeared  that  the  defendants  did 
not  personally  int^fere'  'in  any  way,  beyond  employing  their  general 
foreman,  who  sel^cte'd.  the  subordinate  foremen ;  and  there  was  no  evi- 
dence of  any.i^gllf^dhce  on  their  part  in  the  selection  of  that  general 
foreman  or  iaihb 'directions  which  they  gave  him.  In  Roberts  v.  Smith, 
2  H.  &  ]^.'SlJ^,«|'(a)  the  Court  of  Exchequer  Chamber  granted  a  new  trial, 
but  noCbp  Any  ground  impeaching  the  authority  of  the  cases  already 
cit€fd«;  There  Willes,  J.,  said :  *'  It  must  be  understood  that  this  rule  is 
granted  upon  the  ground  that  there  appears  to  have  been  evidence  of 
the  personal  interference  and  negligence  of  the  master." 

Howley^  in  support  of  his  rule. — There  was  evidence  that  the  accident 
^lO'^l  ^^^  occasioned  by  the  defective  state  *of  the  ladder.  [Lord 
^  Campbell,  C.  J. — Do  you  contend  that  there  is  a  warranty  on 
the  part  of  the  master  that  the  materials  supplied  are  sound  ?]  No ; 
but  the  master's  duty  is  to  take  reasonable  care  that  they  are  sufficient. 
Primfi  facie  a  gatekeeper  is  not  competent  to  judge  whether  the  plant 
was  good  or  not ;  and  as,  in  this  case,  the  gatekeeper  did  in  fact  pass 
a  defective  ladder,  there  was  some  evidence  that  an  incompetent  person 
was  appointed.  [Erle,  J. — No  doubt  the  master  is  responsible  if  he 
is  shown  to  have  been  personally  negligent.  But  the  evidence  seems  to 
be  that  the  defendants  personally  were  free  from  all  blame.] 

X^ord  Campbell,  C.  J. — We  all  agree  that  the  action  is  not  maintain- 
able. There  was  no  evidence  of  personal  negligence:  the  builders 
used  due  and  reasonable  care  to  have  competent  servants ;  and  I  think 
they  used  more  than  ordinary  care,  and  took  extraordinary  precaution, 
that  the  plant  should  be  sufficient.  There  being  no  evidence  of  personal 
negligence,  either  by  interference  in  the  work,  or  in  hiring  the  servants, 
or  in  choosing  the  implements,  I  am  inclined  to  take  some  blame  to 
myself  for  encouraging  this  application  to  the  Court;  for,  according 
both  to  decided  cases  and  to  principle,  it  must  fail. 
'  WiGHTMAN,  J. — The  question  is,  whether  the  misfortune  which  befell 
the  plaintiff  arose  from  want  of  proper  care  in  the  defendants,  either 
in  choosing  their  servants  or  in  examining  the  plant.  It  is  said  that  the 
person  appointed  to  examine  the  materials  was  selected  because  he  was 
gatekeeper,  and  that  he  is  therefore  presumably  incompetent.  I  should 
rather  infer  that  he  was  made  gatekeeper  because  he  had  been  selected 
*10B1  ^  ^examine  the  materials:  but  at  all  events  there  was  no  evi- 
-'  dence  that  he  was  incompetent ;  or,  even  if  he  was,  that  there 
was  any  negligence  in  the  defendants  personally.  The  case  is  clearly 
within  the  principle  of  the  decisions  cited,  which  was  not  contradicted 
in  Roberta  v.  Smith,  2  H.  &  N.  21 3. f 

Erle,  J. — On  these  facts  the  defendants  have  shown  that  they  took 

(a)  8«e  aathoritiei  cited  in  Blakemore  v.  Bristol  tad  Bzelar  RaQwtj  Comptsj,  8  E.  A  BL 
1035;  1012  (B.  0  L.  K  TOL  92). 
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due  care.    The  qaestion  of  law  therefore  is,  whether  the  master  warrants 
the  soundness  of  the  materials.     And  he  does  not. 

Crompton,  J. — I  think  that  the  rule  of  law  laid  down  hy  Mr.  ffill 
is  accurate,  namely,  that  the  master  is  not  liable  unless  there  be  personal 
negligence  on  his  part,  which  negligence  may  be  either  in  personally 
interfering  in  the  work,  or  in  selecting  the  servants  who  do  interfere. 
On  this  point  we  are  concluded  by  the  decisions  in  Courts  of  co-ordinate 
jurisdiction.  I  do  not  know  whether  the  appeal  in  Roberts  t^.  Smith 
was  brought  with  the  intention  of  questioning  that  principle.  But  the 
Court  of  Exchequer  Chamber,  of  which  I  formed  one,  made  the  rule 
absolute  on  the  ground  that  there  was  evidence  in  that  case  of  personal 
negligence  in  the  master.  I  do  not  think  that  the  principle  has  as  yet 
been  considered  in  a  Court  of  error  at  all ;  but  it  certainly  was  not 
shaken  by  the  decision  in  Roberts  v.  Smith.  In  the  present  case  there 
seems  to  have  been  no  evidence  of  any  negligence ;  it  is  enough  to  say 
that  there  certainly  was  no  evidence  of  personal  negligence  of  any 
kind.  The  principle  therefore  is  applicable;  and  the  rule  must  be 
discharged.  Rule  discharged. 


♦HALL  V.  TAYLOR,  Clerk  to  The  Commissioners  of  STALY-  r*inT 

BRIDGE.    April  22.  L  ^"' 

Commissionerfl  were  appointed,  to  be  annnally  elected,  for  executing  a  local  Act  (9  G.  4,  e. 

xxvl).    They  had  power  to  Ictj  rates.     Bj  the  Act  they  had  power  to  appoint  clerks  and 

other  officers,  and  to  pay  them  salaries  out  of  the  money  to  be  raised  under  the  Act     They 

had  power  to  execute  many  works.    By  the  Act  they  might  sue  and  be  sued  by  their  clerk ; 

and  the  Commissioners  were  exempted  from  personal  liability  for  any  contracts  entered  into 

by  them  as  Commissioners. 
Held,  that  a  clerk,  appointed  by  the  Commissioners  for  one  year,  might  maintain  an  action  for 

hi»  salary  against  the  clerk  of  the  Commissioners  in  a  subsequent  year. 
Held  also,  that  it  was  within  the  scope  of  the  authority  of  the  Commissioners  to  employ  an 

attorney ;  and  that  he  might  recover  in  an  action  against  the  clerk  of  the  Commissioners  in 

a  succeeding  year. 

Action  against  the  defendant  as  clerk  to  the  commissioners  of  Staly- 
bridge,  being  the  commissioners  appointed  for  carrying  into  execution 
Stat.  9  6.  4,  c.  xxvi.,(a)  for  TV'ork  and  labour  for  the  commissioners. 
Plea :  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  1857,  it  appeared  that  the  plaintiff  was,  in 
1855,  appointed  clerk  to  the  commissioners,  without  any  specific  salary 
being  fixed,  and  performed  the  duties  for  that  year.  He  was  reappointed 
in  1856,  at  a  salary  of  80Z.,  and  performed  the  duties  during  that  year. 
He  was  also  employed  professionally  as  a  solicitor  by  the  commissioners. 
The  action  was  brought  to  recover  two  years'  salary  and  the  amount 
of  his  bill.  The  persons  who  were  commissioners  at  the  time  this 
action  was  commenced,  were  not  the  same  persons  as  those  who  were 
commissioners  ^either  at  the  time  when  the  plaintiff  was  clerk,  r«i  no 
<fr  at  the  time  when  the  work  was  ordered  and  done.     The  plain-  ^ 

(«)  Local  and  personal,  publie.  "  For  lighting,  watching,  and  otherwise  improring  the  town 
«f  Stalyhridge  in  the  counties  palatine  of  Lancaster  and  Chester,  and  for  regulating  the  polic* 
Acreof ;  and  for  establishing  and  regulating  a  market,  and  erecting  a  market  plaoe,  within  tk* 
PtUtAwa." 
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tiff  had  a  verdict ;  the  amount  to  be  referred,  subject  to  leave  to  move 
to  enter  a  verdict  for  the  defendants  on  the  ground  that  the  action  did 
not  lie  for  either  part  of  his  demand. 

Wehbyy  in  next  Term,  obtained  a  rule  nisi  accordingly  on  the  autho- 

♦lOOl  ^^*^  ^^  Bogg  ^**  P^'^rse,  10  Com.  B.  634.(a) 

J       ^Atherion  and  7.  Jonei  (of  the  Northern  Circuit)  now  showed 

(a)  The  Act  on  the  constraction  of  which  that  case  was  docided  wa«  8  A  9  Vict.  c.  dxzvii.  (local 
and  personal,  public) :  "For  more  effectually  paring,  cleansing,  lighting,  and  otherwise  impror- 
iog  the  parish  of  Saint  Mary  Magdalen  Bermondsey  in  the  county  of  Surrey."  The  followia|» 
■ections  of  both  Acts  were  referred  to  in  the  coarse  of  the  argument. 

Stat.  9  Q.  4,  c.  xxvi.  Sects.  1  to  11  proyidefor  the  election  of  Commissioners  for  the  pvrpon 
of  carrying  that  Act  into  execution,  who  are  to  be  elected  annually  on  the  first  Wednosdaj  ia 
May  in  each  year,  and  hold  office  until  their  successors  are  elected. 

Sect.  12.  "That  it  shall  be  lawful  for  the  Commissioners  at  any  of  their  meetings  from  time 
to  time  to  nominate  and  appoint  one  or  more  person  or  persons  to  be  their  olerk  or  clerks, 
treasurer  or  treasurers,  surveyor  or  surveyors,  assessor  or  assessors,  oolleetor  or  collectors  of 
the  rates,  tolls,  duties,  rents,  and  other  moneys  to  be  imposed,  levied,  raised,  or  received  andftr 
or  by  virtue  of  this  Act;  also  all  such  market  lookers  or  inspectors  of  markets  to  be  held  within 
the  said  town,  inspectors  of  nuisances,  scavengers,  cleansers,  lighters  of  lamps,  firemen,  keepers 
of  fire  engines,  and  such  other  officers,  deputies  or  assistants,  as  the  said  Commissioners  shall 
think  necessary  for  the  execution  of  the  several  purposes  of  this  Act ;"  and  to  take  security 
from  their  officers,  and  to  remove  them  from  time  to  time  and  appoint  others;  "and  also,  out 
of  the  moneys  to  be  raised  as  hereinafter  mentioned,  to  make  and  pay  such  wages,  salaries,  and 
other  allowances  to  the  said  officers  respectively,  and  also  to  such  other  person  and  persons  as 
shall  be  aiding  and  assisting  the  said  Commissioners  in  the  execution  of  this  Act,  as  to  the 
«aid  Commissioners  shall  seem  reasonable." 

Sect.  18.  Commissioners  shall  and  may  sue  and  be  sued  in  the  name  of  their  clerk  or  treasurer. 
Provided  that  the  clerk  or  treasurer  "  shall  always  be  reimbursed  and  paid,  out  of  the  moneys 
to  be  raised  by  virtue  of  this  Act,"  all  bis  coets  and  charges,  "and  shall  not  be  personally 
ftnswerable  or  liable  for  the  payment  of  the  same  or  any  part  thereof,  unless  such  suction  or 
suit  shall  arise  in  consequence  of  his  own  neglect  or  default^"  or  be  brought  or  defended  without 
the  sanction  of  the  Commissioners. 

The  Act  then  contains  provisions  enabling  the  Commissioners  to  build  a  market  place  and 
take  tolls  in  it,  and  to  erect  works  and  buy  land  for  that  purpose,  and  for  the  other  pnproses 
of  the  Act. 

Sects.  145,  146,  authorised  the  making  of  contracts  for  these  purposes. 

Sect.  147.  "  That  nothing  in  this  Act,  or  in  any  deed,  contract,  lease,  or  other  instrument 
liereby  authorized  to  be  entered  into  or  made  by  the  said  Commissioners  for  executing  this 
Act,  or  any  of  them,  shall  extend  to  charge  the  person  or  persons  of  all  or  any  of  the  Com- 
missioners executing  any  such  deed,  contract,  lease,  or  other  instrument,"  or  their  representa- 
tives or  their  property,  "  with  or  for  the  performance  of  all  or  any  of  the  covenants,  oonditioui, 
qr  agreements  in  the  same  deed,"  Ao.,  "contained.  Bat  the  amount  of  all  costs,  charges, 
damages,  and  expenses  which  shall  or  may  be  recovered  in  any  suit  or  suits  at  law  or  in  equity 
against  the  said  Commissioners  or  any  of  them"  by  reason  of  such  contracts,  and  their  costs, 
<' shall  be  respectively  paid  and  discharged  by  and  out  of  the  moneys  to  be  raised  or  to  arise 
or  be  received  by  virtue  of  this  AcL" 

Sect.  148  and  the  following  sections  authorise  the  Commissioners  to  levy  a  highway-rate, 
and  a  police  and  improvement  rate,  and  to  raise  money  by  the  mortgage  of  those  rates  and 
the  market  tolls. 

Stat  8  A  9  Vict  e.  clxxvii.,  sects.  1  to  3S,  appoints  Commissioners  for  executing  the  Act,  of 
wh(fm  one-third  was  annually  to  go  out  in  rotation. 

Sect  33.  "  That  it  shall  be  lawful  for  the  Commissionen  to  enter  into  contracts  with  any 
persons  for  the  execution  of  any  works"  directed  by  the  Act 

Sect.  34.  "  That  every  such  contract  shall  be  signed  by  any  three  of  the  Commissioners,  and 
snch  contract  shall  be  binding  on  the  Commissioners,  and  actions  and  suits  may  be  maintained 
thereon,  and  damages  and  costs  recovered  by  or  against  the  Commissioners,  or  the  other  parties 
failing  in  the  execution  thereof." 

Sect  37.  "That  nothing  in  any  deed  or  contract  by  this  Act  authorised  to  be  made  by  or  on 
behalf  of  the  Commissioners  for  any  of  the  purposes  of  this  Act,  shall  extend  to  charge  or 
affect  the  persons  of  any  of  the  Commissioners"  or  their  property  for  the  performance  thereof, 
^  but  the  amount  of  aU  damages,"  Ac,  recovered  in  any  action  or  which  any  Commissioner 
shall  be  put  to  by  virtae  of  the  Act,  shall  be  discharged  "  out  of  the  moneys  to  arise  by  virtue 
•f  this  Act»  or  other  the  goods  and  chattels  vested  in  the  Commissionen  by  virtue  of  thek 
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cause.(a) — The  commissioners  are  a  fluctuating  "^body,  with  r«i|A 
permanent  and  continuing  functions,  and  with  |)ower  to  make  ^ 
coDtracts.  The  scheme  of  all  Acts  creating  such  a  body  is  to  assimilate 
(he  liability  of  the  body  to  that  of  a  corporation  :  Kendall  v.  King, 
17  Com.  B.  483  (E.  C.  L.  R.  vol.  84).  If  the  commissioners  cannot 
be  eued  on  their  contracts,  there  is  no  remedy  at  all  at  law ;  and  that 
is  the  contention  of  the  defendants,  who  rely  upon  Bogg  v,  Pearse, 
10  Com.  B.  634  (E.  C.  L.  R.  vol.  70).  But  that  case,  unless  it  turned 
upon  the  peculiar  language  of  the  statute  there  in  question,  is  incon- 
sistent with  Kendall  v.  King. 

WeUhy  and  Spinks,  contrd*. — So  far  as  regards  the  salary,  the  present 
case  is  identical  with  Bogg  v.  Pearse.  The  only  difference  between 
Stat.  9  G.  4,  c.  xxvi.  s.  12(A)  and  stat.  8  &  9  Vict.  c.  clxxvi.  s.  42,({?) 
is  that  Stat.  9  G.  4,  c.  xxvi.  s.  12  expressly  enacts  that  the  salaries  shall 
be  paid  by  the  commissioners  out  of  the  funds  to  be  raised  under  the 
Act,  whilst  in  Bogg  w.  Pearse  the  Court  of  Common  Pleas  decided  on 
the  supposition  that  *stat.  8  &  9  Vict.  c.  clxvi.  s.  42  did  so  r^c-i-f  i 
thoagh  by  implication  only.  The  principle  of  their  decision  ^ 
was  acted  upon  in  Addison  t;.  The  Mayor,  &c.,  of  Preston,  12  Com. 
B.  108  (E.  C.  L.  R.  vol.  74).  [Crompton,  J.— Sect.  147  of  stat.  9  G. 
4,  c.  xxvi.,  provides  that  the  amount  recovered  against  the  commissioners 
shall  be  paid  out  of  the  funds.  May  we  not  construe  sect.  12  as  to 
the  salary  in  the  same  way  ?]  By  so  doing,  Bogg  v.  Pearse  would  be 
orerruled ;  for  sects.  86,  37,  of  stat.  8  &  9  Vict.  c.  clxxvii.  afford  the 
same  argument  for  a  similar  construction  of  sect.  42. 

So  far  as  regards  the  bill  of  costs,  the  liability  is  that  of  the  indi- 
viduals who  retained  the  attorney.  It  is  so  with  overseers  :  Chambres 
V,  Jones,  5  Exch.  229.t  Cur,  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  (May  6th), 
delivered  judgment. 

In  this  case  the  question  is  whether  the  defendant  is  liable  to  be  sued 
by  the  plaintiff  for  services  rendered  by  him  to  the  Commissioners ;  Ist, 
as  clerk,  without  an  express  agreement  for  the  amount  of  salary  ;  2d, 
as  clerk,  with  such  agreement;  3d,  as  attorney  employed  by  the  Com- 
missioners for  purposes  within  the  scope  of  their  Act.  And  we  are  of 
opinion  that  he  is  liable  on  each  of  these  accounts.     If  there  had  been 

office,  QiilosB  8ucb  action  or  iiuit,  or  any  suoh  damages  or  charges  hare  arisen  in  consequence 
of  vilfnl  neglect  or  defaalt  on  the  part  of  the  Commissioners  incurring  the  sumo,  or  unless  such 
iction  or  suit  have  been  defended  without  the  order  or  direction  of  the  Commissioners." 

Sect.  38.  In  all  actions  ''It  shall  be  sufficient  to  state  the  names  of  any  two  of  the  Commiso 
lioners  or  the  name  of  their  elerk  as  the  party  plaintiff  or  defendant  representing  the  Commis- 
fioners  in  any  such  action." 

SecL  39.  Execution  on  a  judgment  in  such  an  action  shall  be  against  the  property  belonging 
to  the  Commissioners  by  rirtue  of  their  office. 

Sect  42.  *<  That  the  Commissioners  shall  from  time  to  time  appoint  a  treasurer,  elerk,  sur- 
veyor, cdlleetor  and  assessor,  beadle,  streetkeeper,  and  such  other  officers  as  they  shall  think 
At,  with  such  salaries  and  allowances  as  they  think  reasonable,  and  may  remove  such  treasurer, 
elerk,  surveyor,  ooUector,  assessor,  beadle,  streetkeeper  and  officers,  and  appoint  others  in  their 

StOML" 

Sabieqaent  elanna  give  the  Commissioners  power  to  execute  works,  and  to  make  ratea,  and 
borrow  money  on  mortgage  of  those  rates. 

(tf)  Before  Lord  Campbell,  0.  J.,  Erie  and  Crompton,  Jg. 
(6)  See  note  (a)  antd,  p.  lOS. 
(e)  See  the  seotion,  sopriL 

«.,  B.  A  B. — 6 
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no  statute  applicable,  the  Commissioners  who  personally  employed  the 
plaintiff  would  have  been  personally  liable :  but,  as  Commissiouers  are 
a  fluctuating  body,  and  so  cannot  conveniently  be  made  parties,  and  as, 
when  acting  for  public  purposes  under  a  statute  with  power  over  a  fund 
created  by  the  statute,  they  are  not  to  be  personally  liable,  therefore 
*1191   ^^^^  statute  has  followed  the  usual  "^course  under  these  circam- 

^  stances,  and  has  enacted,  by  sect.  18,  that  the  Commissioners 
shall  be  liable  to  sue  and  be  sued  in  the  name  of  the  clerk  or  treasurer 
for  the  time  being.  The  power  to  make  contracts  within  the  scope  of 
the  statute,  and  the  incidents  to  suits  for  breaches  of  such  contracts, 
are  fully  considered  in^  Kendall  v.  King,  17  Com.  B.  483  (E.  C.  L.  R. 
vol.  84) ;  and  the  law  on  the  subject  is  there  clearly  laid  down.  If  the 
contract  is  within  such  scope,  the  procedure  for  such  breach  is  the  same 
as  in  all  actions  on  contract  with  all  ordinary  incidents,  except  that  a 
nominal  party  represents  the  fluctuating  body,  and  the  execution  on  the 
judgment  is  modified.  Therefore  the  substantial  question  is  whether 
the  contract  here  sued  on  is  within  the  scope  of  the  statute :  and  the 
answer  is  in  the  affirmative.  Sect.  12  specifies  the  services  of  a  clerk 
and  ''  other  officers"  as  requisite;  and  other  sections,  giving  large  and 
various  powers  for  the  exercise  of  which  legal  advice  would  often  be 
required,  by  implication  give  the  power  of  retaining  an  attorney ;  and, 
although  there  are  several  sections  specifying  powers  of  contracting  in 
certain  cases,  there  ia  no  prohibition  of  contracts  in  cases  not  specified. 
The  defendant  contends  that  the  appointment  of  clerk,  under  sect. 
12,  either  with  or  without  a  salary,  is.  not  a  contract  to  remunerate, 
but  creates  a  duty  in  the  Commissioners  to  be  enforced  either  by  action 
on  the  case  or  by  mandamus ;  and  that,  as  the  employment  of  an  attor- 
ney is  not  one  of  the  contracts  expressly  authorized  or  comprised  within 
the  general  words  of  sect.  145,  relating  to  contracts  for  buildings  and 
other  works  of  that  description,  there  can  be  no  contract ;  relying  on 
Bogg  V.  Pearse,  10  Com.  B.  534  (E.  C.  L.  R.  voL  70).  In  that  case 
*11^1  ^^^  Court  of  Common  "^Pleas*  held  that  a  contractor  debt  did 

^  not  arise  as  against  succeeding  Commissioners  from  their  pre- 
decessors having  appointed  an  officer  at  a  salary  under  a  power  given 
them  by  statute.  It  being  now  settled  by  Kendall  v.  King,  17  Cow. 
B.  483  (E.  C.  L.  R.  vol.  84),  with  the  doctrine  of  which  we  entirely 
concur,  that  a  body  of  the  nature  of  the  defendants  in  the  present  cai>e 
are  to  be  treated  as  a  fluctuating  body  in  the  nature  of  a  corporation, 
to  be  represented  by  their  clerk,  the  reasoning  of  the  court  in  Bogg  v, 
Pearse,  10  Com.  B.  634  (E.  C.  L.  R.  vol.  70),  does  not  apply.  Both 
Maule  and  Cresswell,  Justices,  during  the  argument  in  that  case,  relied 
on  this  point:  the  former  saying,  '^  How  does  the  declaration  show  that 
the  defendants  are  liable?  the  commissioners  are  not  a  corporation:** 
and  the  latter  asks,  ^^  Are  the  present  commissioners  liable  for  the  acts 
of  former  commissioners  ?"  Mr.  Justice  Cresswell,  in  his  judgment,  also 
refers  to  the  Act  as  authorizing  the  commissioners  to  appoint  at  a  salary, 
observing  that  'Mt  does  not  say  that  they  shall  pay  it."  In  the  present 
case  sect.  12  of  the  Act  directs  the  payment  of  the  wages,  salary,  and 
allowances  to  be  made  by  the  commissioners.  It  is  true  that  it  says 
*^out  of  the  moneys  to  be  raised :''  but  this  may  well  be  understood,  in 
connection  with  the  other  part  of  the  Act,  to  mean  that  the  ultimate 
payment  shall  not  be  out  of  the  private  property  of  the  commissioners, 
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but  that,  when  judgment  is  obtained  against  the  clerk,  the  rates  are  to 
be  resorted  to  for  its  enforcement.  And  this  seems  the  most  probable 
coDStraction  in  reference  to  the  18th  section,  where,  in  actions  to  be 
bronght  against  the  commissioners  in  the  name  of  their  clerk,  the  pay- 
meot  is  ultimately  to  be  made  out  of  the  rates.  *In  the  present  r^-f-f  ^ 
case,  where  the  body  is  a  fluctuating  one  in  which,  according  to  ^ 
the  doctrine  established  in  Kendall  v.  King,  17  Com.  B.  483  (E.  C.  L. 
R  vol.  84),  the  body  is  bound  by  contracts  lawfully  entered  into,  and 
where  the  commissioners  are  to  appoint  and  pay  the  salary,  we  think 
that  there  was  evidence  of  a  contract,  on  such  appointment  at  the  salary, 
that  the  commissioners  would  pay  it,  just  as  if  an  ordinary  individual 
or  corporation  appointed  a  servant  or  officer  at  a  salary.  The  objection 
relied  on  by  all  the  judges  in  Bogg  v.  Pearse,  10  Com.  B.  684  (E.  C. 
L.  R.  vol.  70),  that  there  was  only  a  power  in  the  commissioners  for 
the  time  being  to  appoint,  and  that  no  contract  could  be  shown  to  arise 
against  their  successors  merely  from  the  appointment  under  that  Act, 
does  not  seem  to  us  to  apply  tcrthe  case  now  before  us,  for  the  reasons 
above  ffiven.  We  would  add  that  we  think  the  doctrine  established  in 
Kendall  v.  King  a  most  wise  and  useful  one,  necessarily  called  for  by, 
and  resulting  from,  the  modern  legislation  on  this  subject. 

Our  judgment,  therefore,  is  for  the  plaintiff,  for  the  whole  amount 
claimed. 

Judgment  for  the  plaintiff. 


*THOMAS  WHITFIELD,  GEORGE  MOLINEUX,  and  r^..^ 
GEORGE  WHITFIELD,  v.  The  SOUTH  EASTERN  Rail-  L  ^^^ 
way  Company.     April  23. 

A  eoant  aipuast  a  nilway  company,  being  a  corporation  aggregate,  for  a  malicious  libel  is 
good  on  demurrer ;  for  a  eorporation  aggregate  may  well,  in  its  corporate  oapaciiy,  cause  the 
publication  of  a  defamatory  statement  under  suck  circumstances  as  would  imply  malice  in 
law  snffieient  to  support  the  action. 

Aod,  Kmble,  there  may  be  eirenmstanees  by  wbieb  express  malice  in  fact  might  be  proved, 
racb  as  to  make  a  corporation  aggregate  liable  therefor  in  its  corporate  capacity. 

First  count.  Averment :  That  the  plaintiffs  parried  on  business  as 
bankers,  issuing  notes,  under  the  firm  of  The  Lewes  Old  Bank ;  and  the 
defendants  were  the  proprietors  of,  and,  by  their  servants  and  agents, 
managed  and  conducted,  a  certain  system  of  electric  telegraph  upon  and 
along  and  over  their  line  of  railway  for  the  purpose  of  enabling,  and  so 
as  to  enable,  the  defendants  to  transmit  messages  from  one  to  another 
of  their  stations ;  *'  and  the  defendants  from  time  to  time  transmitted 
messages  thereby,  and  had  the  care  and  custody  of  all  the  messages 
transmitted.  Yet  the  defendants,  while  the  plaintiffs  were  such  bankers 
&8  aforesaid  and  were  such  proprietors  of  and  so  carried  on  and  managed 
the  said  Lewes  Old  Bank  as  aforesaid,  and  while  such  notes  were  so 
issued  and  outstanding  as  aforesaid,  and  while  the  plaintiffs  so  held  and 
had  such  deposits  and  loans  as  aforesaid,  and  while  the  said  stations  or 
places  were  so  connected  by  such  telegraph  as  aforesaid,  and  before  this 
Boit,  wrongfully,  falsely,  and  maliciously,  by  means  of  the  said  telegraph, 
transmitted,  and  sent  and  published,  fi'om  to  wit  Ticehurst  Road  Station 
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to  wit  to  Hastings  Station  aforesaid,  and  there  falsely  and  maliciously 
caused  to  be  written,  printed,  copied,  circulated,  and  published,  the  fiilse, 
malicious,  and  defamatory  words  and  message  following,  of  and  concern- 

♦1  Ifil  ^"o«  *  ^^"»  "  ^^^^^  *'^  *^  ®*y» '  "^^^  Lewes  Bank,'  thereby  then  and 
-I  there  meaning  the  said  Lewes  Old  Bank, '  has  stopped  payment,' 
thereby  then  and  there  meaning  and  intending,"  &c.  Then  followed  an 
innuendo.  The  2d,  3d,  and  4th  counts  were  similar  counts  for  transmit- 
ting to  different  stations  by  telegraphic  messages  of  a  similar  purport. 
5th  count:  ^'For  that  the  defendants,  while  the  plaintiff's  were  such 
bankers  in  copartnership  as  aforesaid,  and  such  proprietors  and  managers 
of  The  Lewes  Old  Bank  as  aforesaid,  and  while  such  notes  were  so 
issued  and  outstanding  as  aforesaid,  and  such  moneys  were  so  lent  to 
and  deposited  with  the  plaintiff's  as  aforesaid,  and  before  this  suit,  to  wit, 
by  their  agents  and  servants  in  that  behalf,  falsely  and  maliciously 
wrote  and  published,  and  caused  to  be  written  and  published,  of  and 
concerning  the  plaintiffs,  and  of  and  concerning  the  said  Lewes  Old 
Bank,  the  false,  malicious,  and  defamatory  words  following,  that  is  to 
say,  ^The  Lewes  Old  Bank  has  stopped:"  with  an  innuendo.  The  6th 
count  was  similar  to  the  5th,  charging  the  defendants  with  publishing  a 
malicious  libel  to  the  same  effect  but  in  diffierent  words.  Then  followed 
allegations  of  special  damage  applicable  to  the  whole  declaration. 

Demurrer.     Joinder. 

Hugh  Hill  now  (a)  argued  for  the  defendants. — The  question  is, 
whether  a  railway  company,  being  a  corporation  aggregate,  can  in  its 
corporate  capacity  be  guilty  of  a  libel.  As  a  corporation  aggregate  is 
not  capable  of  malice,  no  indictment  for  a  crime  in  which  malice  is  an 
essential  ingredient  can  be  supported  against  it.  The  case  which  has 
*1171  S^°^  furthest  in  extending  the  liability  *of  corporations  is  Regina 
J  V.  Great  North  of  England  Railway  Company,  9  Q.  B.  315  (E. 
C.  L.  R.  vol.  58).  But  there,  whilst  holding  that  a  corporation  aggre- 
gate, were  capable  of  obstructing  a  highway,  and  might  therefore  be 
convicted  of  that  offence  and  fined,  Lord  Denman,  C.  J.,  in  delivering 
judgment,  says:  '^  Some  dicta  occur  in  old  cases:  'A  corporation  cannot 
be  guilty  of  treason  or  felony.'  It  might  be  added  'of  perjury,  or 
offences  against  the  person.'  The  Court  of  Common  Pleas  lately  held 
that  a  corporation  might  be  sued  in  trespass  ;{b)  but  nobody  has  sought 
to  fix  them  with  acts  of  immorality.  These  plainly  derive  their 
character  from  the  corrupted  mind  of  the  person  committing  them,  and 
are  violations  of  the  social  duties  that  belong  to  men  and  subjects.  A 
corporation,  which,  as  such,  has  no  such  duties,  cannot  be  guilty  in  these 
cases."  In  Eastern  Counties  Railway  Co.  v.  Broom,  6  Exch.  314,t  it 
was  held  that  a  corporation  might  be  guilty  of  false  imprisonment, 
though  a  venire  de  novo  was  awarded  on  the  ground  of  defective  proof 
of  authority:  but  in  Stevens  v.  Midland  Counties  Railway  Company,  10 
Exch.  352,f  where  the  action  was  for  malicious  prosecution,  Alderson, 
B.,  gives  his  judgment  ''  that  an  action  of  this  description  does  not  lie 
against  a  corporation  aggregate ;  for,  in  order  to  support  the  action,  it 
must  be  shown,  that  the  defendant  was  actuated  by  a  motive  in  his 
mind,  and  a  corporation  has  no  mind."  It  was  not  necessary  to  decide 
this,  it  is  true ;  and  the  other  Barons  decide  only  on  the  ground  that 

(a)  Before  Lord  CampbeU,  C.  J.,  Wigbtman,  Erie,  mud  Crompton,  Ji. 

(6)  Maand  v.  The  Honmontbshire  Canal  Company,  4  M.  A  G.  452  (E.  C.  L.  R.  toL  43). 
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there  was  in  that  case  no  evidence  against  the  corporation ;  but  they  do 
not  express  an  opinion  adverse  to  that  o£  Alderson,  B.  [Gkompton,  J.-^ 
On  this  *demurrer  you  admit  that,  if  by  any  possibility  the  r^i-jq 
corporation  could  be  guilty,  they  are.  You  must  therefore  go  L 
60  far  as  to  sajr  that,  if  the  whole  shareholders  met  and  unanimously 
ordered,  under  seal  if  necessary,  that  matter  injurious  to  a  rival  in  trade 
should  be  published  in  order  to  injure  him,  no  action  lies.]  An  action, 
io  such. a  case,  would  lie  against  the  corporators  as  individuals,  they 
being  individually  malicious,  but  not  against  the  corporation  in  its 
corporate  capacity,  which  in  that  capacity  could  not  be  malicious.  The 
declaration  would  be  bad  if  it  did  not  show  a  malicious  intent  in  the 
defendant:  Com.  Dig.  Action  upon  the  Case  for  Defamation  (G.  5).  In 
delivering  the  judgment  of  the  Court  in  Bromage  v.  Prosser,  4  B.  &  C. 
247  (E.  C.  L.  R.  vol.  10),  Bayley,  J.,  discussing  the  proof  of  malice 
necessary  to  support  an  action  for  slander,  says:  '* Malice  in  common 
acceptation  means  ill  will  against  a  person,  but  in  its  legal  sense  it 
means  a  wrongful  act,  done  intentionally,  without  just  cause  or  excuse. 
If  I  give  a  perfect  stranger  a  blow  likely  to  produce  death,  I  do  it  of 
malice,  because  I  do  it  intentionally  and  without  just  cause  or  excuse.'' 
And  several  other  instances  are  given,  all  showing  that  the  intention  is 
an  essential  ingredient  in  legal  nialice.  [Lord  Campbell,  C.  J. — ^No 
doubt,  to  constitute  a  crime,  there  must  be  intention.  Crompton,  J. — 
If  the  occasion  was  such  as  prim&  facie  to  justify  the  words,  it  may  be 
a  very  grave  question  whether  it  is  possible  to  prove  express  malice  in 
a  corporation.  But,  if  a  bookseller  orders  the  publication  of  a  book, 
which  in  fact  is  a  libel  though  he  does  not  know  it,  that  intention  to 
publish  is  sufficient  legal  malice  to  make  him  liable  to  an  action  for  the 
libel.  A  corporation  may  give  the  same  order  *to  publish.]  But  r*-iiq 
the  individual  is  capable  of  the  malicious  intention  to  libel,  ^ 
whether  his  ignorance  would  or  would  not  rebut  the  primS,  facie  inference 
that  he  had  such  an  intention.  The  corporation  is  not  capable  of  having 
such  an  intention. 

Orea$tfy  contrd.. — In  Bromage  v.  Prosser,  4  B.  &  C.  247  (E.  C.  L.  R. 
vol.  10),  Bayley,  J.,  proceeds  to  say :  "And  if  I  traduce  a  man,  whether 
I  know  him  or  not,  and  whether  I  intend  to  do  him  an  injury  or  not,  I 
apprehend  the  law  considers  it  as  done  of  malice,  because  it  is  wrongful 
and  intentional.  It  equally  works  an  injury,  whether  I  meant  to 
produce  an  injury  or  not,  and  if  I  bad  no  legal  excuse  for  the  slander, 
vhy  is  he  not  to  have  a  remedy  against  me  for  the  injury  it  produces  ? 
And  I  apprehend  the  law  recognises  the  distinction  between  these  two 
descriptions  of  malice,  malice  in  fact  and  malice  in  law,  in  actions  of 
slander.  In  an  ordinary  action  for  words,  it  is  sufficient  to  charge  that 
the  defendant  spoke  them  falsely^  it  is  not  necessary  to  state  that  they 
were  spoken  maliciously.  This  is  so  laid  down  in  Styles  392,(a)  and 
was  adjudged  upon  error  in  Mercer  v.  Sparks,  Owen  51 ;  Noy  35."  A 
corporation  may  very  well,  in  their  corporate  capacity,  publish  a  libel 
aud  inflict  injury  on  a  person ;  indeed  it  has  been  proposed  to  establish 
a  corporation  of  limited  liability  for  the  purpose  of  publishing  a 
newspaper ;  and  it  surely  would  be  monstrous  to  say  that  there  would 
he  no  remedy  against  such  a  corporation  for  a  libel.  The  objection, 
that  it  is  criminal  and  that  a  corporation  cannot  be  guilty  of  a  crime,  is 

(a)  AnonymonB  caee. 
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parely  technical ;  and  the  vay  in  which  that  technical  objection  has  been 
*1^'>01  S^^  ^'^  ^^  ^^  ^Bhown  in  the  argument  in  Regina  v.  Great  North 
-^""J  of  England  Railway  Company,  9  Q.  B.  315,  319  (E.  C.  L.  R. 
vol.  58).  That  case  carried  the  liability  so  far  as  that  a  corporation 
aggregate  was  held  to  be  indictable  criminally  for  a  misfeasance.  And 
since  that  time  an  action  for  assault  and  false  imprisonment  has  been 
held  to  lie:  Eastern  Counties  Railway  Company  v.  Broom,  6  Exch.  314.t 
Even  if  it  should  be  held  that,  in  order  to  support  the  ordinary  counts 
for  libel,  it  is  essential  to  show  such  malice  as  is  impossible  in  a  corpora- 
tion, and  consequently  that  the  last  counts  are  bad,  the  first,  second, 
and  third  counts  show  that  the  corporation  carry  on  the  business 
of  transmitting  messages  by  telegraph ;  if  in  the  course  of  such  a  busi- 
ness they  suffer  an  injurious  message  to  become  public,  though  merely 
by  negligence,  it  is  actionable. 

Hugh  Eill^  in  reply. — In  the  note  (2)  to  Craft  v.  Boite,  1  Wms. 
Saund.  242  a,  it  is  pointed  out  that  the  declaration  must  show  a  malicious 
intent  in  the  defendant,  though  it  is  not  necessary  to  use  the  word 
maliciously,  at  least  after  verdict.  And  there  is  no  distinction  here 
between  the  two  sets  of  counts.  The  earlier  counts  do  not  allege 
negligence  in  transacting  the  message ;  and  they  do  allege  malice  in 
publishing  it.  Cur,  adv.  vulL 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  Term  (April  29th), 
delivered  judgment. 

The  demurrer  to  the  declaration  in  this  case  can  only  be  supported 
on  the  ground  that  the  action  will  not  lie  without  proof  of  express 
*1^11  ^^'^^^'  ^  contradistinguished  ^from  legal  malice.  But,  if  we 
^  yield  to  the  authorities  which  say  that  in  an  action  for  defama- 
tion, malice  must  be  alleged  (notwithstanding  authorities  to  the  contrary), 
this  allegation  may  be  proved  by  showing  that  the  publication  of  a  libel 
took  place  by  order  of  the  defendants,  and  was  therefore  wrongful, 
although  the  defendants  had  no  ill  will  to  the  plaintiffs,  and  did  not  mean 
to  injure  them.  Therefore  the  ground  on  which  it  is  contended  that  an 
action  for  a  libel  cannot  possibly  be  maintained  against  a  corporation 
aggregate  fails.  But,  considering  that  an -action  of  tort  or  of  trespass 
will  lie  against  a  corporation  aggregate,  and  that  an  indictment  may  be 
preferred  against  a  corporation  aggregate  both  for  commission  and 
omission,  to  be  followed  up  by  fine,  although  not  by  imprisonment, 
there  may  be  great  difficulty  ia  saying  that  under  certain  circumstances 
express  malice  may  not  be  imputed  to  and  proved  against  a  corporation. 
The  authorities  are  collected  and  commented  upon  in  Regina  v.  Great 
North  of  England  Railway  Company,  9  Q.  B.  315  (E.  C.  L.  R.  vol.  58), 
in  which  it  was  held  that  a  corporation  aggregate  may  be  indicted  for 
cutting  through  and  obstructing  a  public  highway ;  and  again  in  Eastern 
Counties  'Railway  Company  v.  Broom,  6  Exch.  314,t  in  which  it  was 
held,  in  error,  that  an  action  of  trespass  may  be  maintained  against  a 
corporation  aggregate  for  an  assault  committed  by  their  servant  autho- 
rized by  them  to  do  the  act.  The  cases  to  the  contrary  will  be  found  to 
turn  upon  the  defective  evidence  to  prove  the  authority  of  the  corpora- 
tion to  do  the  act  complained  of.  Instances  might  easily  be  suggested 
where  great  injustice  would  be  suffered  by  individuals  if  their  remedy 
♦1091   ^^^  wrongs  authorized  by  ^corporations  aggregate  were  to  be 

'"*'-'  confined  to  the  agents  employed. 
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Therefore,  without  acfverting  to  the  second  point  made  by  Mr.  Creasy, 
that  at  any  rate  some  of  the  counts  impute  negligence  to  the  defendants 
in  the  mode  of  working  their  telegraph,  we  think  that  there  ought  to  be 
judgment  for  the  plaintiffs.  Judgment  for  the  plaintiffd.(a) 

(a)  In  the  Quo  Warranto  in  Rex  r.  The  City  of  London,  8  How.  St  Tr.  1039,  in  the  second 
rrplicaiion,  set  out  at  pp.  1305,  1309,  the  Attorney-General  averred  tbut  The  Mayor,  Common - 
altT,  ftod  Citizens  of  the  city  of  London,  in  their  common  council  a^isemblcd,  unlawfully,  mali- 
ciously, advisedly  and  seditiously,  and  withoat  lawful  authority,  took  upon  themselves  to 
rcD^nre  and  judge  the  King,  and  voted  that  a  petition  should  he  exhibited  to  the  King.  And 
tha(  The  Mayor,  Commonalty,  and  Citizens  of  the  city  of  London  aforesaid,  in  common  council 
aforesaid,  as  aforesaid  assembled,  unlawfully,  maliciously,  advisedly  and  seditiously,  and  with 
tli«  ioteat  that  the  said  petition  should  be  published  and  dispersed  among  the  subjects  of  the 
said  Lerd  the  now  King,  to  lead  them  into  the  opinion  that  the  said  Lord  the  now  King,  by 
the  prorogation  of  Parliament  aforesaid,  had  obstructed  the  public  justice  of  the  realm,  and  to 
imite  the  same  subjects  of,  Ac,  to  hatred  of  the  said  Lord  the  King  and  of  the  government  in 
tbi?  realm  established,  and  to  the  disturbance  of  peace,  then  and  there  ordered  the  said  petition, 
ft)  oontaining  the  seditious  and  scandalous  matter  aforesaid,  to  be  printed,  and  afterwards,  to 
wit  on,  Ac,  the  said  petition,  with  the  intent  that  it  should  be  published  and  dispersed  among 
the  subjeeta  to  alienate  and  divert  their  affections  from  the  said  Lord  the  now  King  and  his 
guTernment,  did  maliciously,  advisedly,  and  seditiously,  print  and  cause  to  be  printed  and 
published,  in  contempt  of  the  Lord  the  now  King,  to  the  exciting  of  sedition,  and  the  pernicious 
ciample  of  others  in  like  case  offending :  whereby  The  Mayor,  Commonalty,  and  Citizens  had 
forfeited  their  frascbises,  including  that  of  being  a  corporation.  On  demurrer  to  the  rejoinder 
to  this  part  of  the  replication,  judgment  was  given  for  the  Crown.  It  is  obvious  that  that  very 
profoand  lawyer  Saunders,  who,  it  is  said,  advised  and  drew  the  pleadings  in  this  case,  and 
rcriainly  as  Chief  Justice  assented  to  the  judgment  on  demurrer  for  the  Crown,  would  not  have 
S'lmitted  that  it  was  a  legal  absurdity  to  charge  a  corporation  aggregate  with  maliciously 
publishing  a  libel.  See  the  argument  as  to  the  legality  of  the  judgment  in  that  case,  2  Kyd's 
Treatise  on  the  Law  of  Corporations  474. 

The  principal  ease  was  followed  in  land.  On  the  authority  of  the  princi- 
Greeo  v.  The  London  General  Omnibus  pal  case,  also,  it  was  held  in  Philadel- 
Co.,  29  L.  J.  C.  P.  13  ;  6  Jurist,  N.  S.  phia,  Wilmington,  &c.,  Railroad  v.  Quig. 
228;  1  Law  Times,  N.  S.  95;  where  ley,  21  Howard  202,  212,  223,  that  aa 
an  action  against  a  corporation  cstab-  action  for  a  libel  might  be  maintained 
ll>hed  for  running  omnibuses,  for  wrong-  against  a  railroad  corporation,  though 
fully  and  maliciously  placing  and  run-  the  alleged  libel  was  originally  con- 
ning their  stages  so  as  to  obstruct  and  tained  in  a  report  to  its  shareholders, 
interfere  with  those  of  the  plaintiff,  was  which  was  subsequently  published  by 
lustaioed.  '*  I  take  the  whole  tenor  order  of  the  board  of  directors.  See 
of  the  authorities  to  show,"  said  Chief  also^  as  to  the  liability  of  corporations 
Justice  Erie,  <Hhat  an  actioa  for  a  for  malicious  wrongs:  Merrill  v.  The 
^  wrong  does  lie  against  a  corporation,  Manufacturing  Co.,  10  Conn.  384 ; 
where  the  act  of  the  corporation — the  Goodspeed  v.  East  Haddam  Bank,  22 
thins;  done — is  within  the  purpose  of  Conn.  530. 

the  iocorporation,  and  it  has  been  done        In  The  New  York,  &c.,  Telegraph 

in  Fuch  a  manner  as  to  constitute  what  Co.  v,  Dryburg,  35  Penn.  St.  298,  it 

Would  be  an  actionable  wrong  if  done  was  held  that  a  telegraph  company  are 

by  a   private   individual."      The   old  liable  to  a  third  person  for  an  injury 

doctrine,  that  a  corporation  aggregate  caused  by  a  negligent  transmission  of  a 

is  Dot  capable  of  malice,  may  therefore  telegram  over  their  lines. 
be  considered  as  abandoned   in  Eog- 
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•123]  *CARR  V.  STRINGER.    April  23. 

No  appeal  lies,  under  stat.  13  &,  14  Vict.  c.  61,  s.  14,  to  this  Court  from  the  decision  of  a  connty 
court  on  an  interlocutory  matter,  such  as  the  taxation  of  costs  under  stat.  19  A  20  Vict.  e. 
103.  s.  34.  An  appeal  on  such  a  matter  having  been  brought,  this  Court  refused  to  hear  th« 
point  argued,  on  the  ground  that  they  had  no  jurisdiction  to  decide  such  a  point,  but  enter* 
tained  the  appeid  so  far  as  to  dismiss  it  with  costs. 

Appeal  from  the  decision  of  the  judge  of  the  county  court  of  Tork- 
shire,  holden  at  Wakefield,  against  the  defendant,  as  tenant  of  land,  for 
felling  and  converting  to  his  own  use  certain  trees  of  the  plaintiff  grow- 
ing upon  the  land  demised.  The  plaintiff  claimed,  for  the  damages  he 
had  thereby  sustained,  the  sum  of  25Z.  The  cause  was  tried  on  the 
15th  September,  1857,  in  the  Wakefield  county  court,  with  a  jury,  who 
gave  their  verdict  for  the  plaintiff  for  15Z.  A  bill  of  the  plaintiff's 
costs  was  made  out  after  the  trial  of  the  cause  by  the  plaintiff's  attorney, 
in  accordance  with  the  scale  of  costs  framed  by  the  five  county  court 
judges  and  allowed  by  the  Lord  Chancellor,  pursuant  to  stat.  19  &  20 
Vict.  c.  108,  s.  33 :  and  this  bill  was  taxed  and  allowed  between  the 
party  and  party  by  the  registrar  of  the  court  in  accordance  with  that 
scale,  amounting  to  the  sum  of  12Z.  9^.  Qd,  At  the  county  court  held 
at  Wakefield  in  November,  1857,  the  defendant,  by  his  attorney,  applied, 
under  sect.  34  of  stat.  19  &  20  Vict.  c.  108,  to  have  the  said  taxation 
reviewed,  on  the  ground  that  the  allowances  therein  by  the  registrar 
were  made  upon  too  high  a  scale,  namely  upon  the  scale  framed  for 
actions  on  claims  exceeding  20Z.,  whereas,  as  only  15Z.  was  recovered 
by  the  plaintiff,  the  same  ought  to  have  been  made  upon  the  scale  appli- 
cable to  claims  not  exceeding  20/.  The  plaintiff's  attorney,  on  the 
other  hand,  contended  that  the  sum  actually  recovered  was  not  always 
*1  OATi  *^  ^  taken  by  the  registrar  as  his  guide  *in  the  taxation  of  costs ; 
-*  but  that  in  all  actions  since  stat.  19  &  20  Vict.  c.  108,  where 
more  than  202.  is  claimed,  the  allowances  were  to  be  made  in  accordance 
with  the  scale  of  costs  framed  as  before  mentioned  upon  that  Act ;  and 
he  referred  to  sects.  33  and  34.  The  question  was  adjourned  to  the 
18th  November,  1857 ;  when  the  judge  decided  that  the  costs  ought  not 
to  have  been  taxed  upon  the  higher  scale,  and  directed  the  registrar  to 
retax  them  upon  the  scale  applicable  to  actions  where  the  sums  claimed 
do  not  exceed  20?.,  as  he  thought  the  word  "  claimed"  in  the  33d  sec- 
tion must  be  construed  to  mean  "  rightfully  claimed ;"  for  that  otherwise 
any  plaintiff,  whose  real  demand  was  only  40«.,  might,  by  wrongfully 
claiming  40Z.,  make  the  defendants  pay  costs  amounting  to  Ibh  or  20/. ;  . 
and  he  referred  to  several  decisions  as  to  costs  under  Court  of  Requests 
Acts  in  support  of  this  construction  of  the  Act,  namely  Drew  v.  Coles, 
2  Cr.  &  J.  505  ;t  Cross  r.  Collins,  5  New  Ca.  194  (E.  C.  L.  R.  vol.  35) ; 
Baddley  v.  Oliver,  1  Cr.  &  M.  219  ;t  Fairbrass  v.  Pettit,  12  M.  &  W. 
453.'|"  It  was  argued  by  the  plaintiff's  attorney  that  the  injustice 
pointed  at  by  the  judge  might  in  all  cases  be  remedied  by  the  exercise 
of  his  discretion  in  awarding  the  plaintiff  less  costs  than  what  he  was 
entitled  to  by  the  Act.  The  judge  stated  that,  if  his  construction  of 
the  Act  was  right,  he  had  no  discretion  in  the  matter ;  adding  that,  if 
he  thought  he  had,  he  should  have  given  the  plaintiff  his  full  costs. 
From  the  above  decision  the  plaintiff  appealed.  The  defendant's  attor- 
ney protested  against  the  plaintiff's  right  to  appeal,  and  refused  to 
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settle  the  case  on  behalf  of  the  defendant.  The  case  was  therefore 
settled  by  the  judge  of  the  county  court.  The  question  for  the  opinioa 
of  this  Court  is:  Whether  the  ^plaintiff's  costs  and  charges  in  r^e-io'' 
the  above  action  ought,  or  ought  not,  by  law  to  be  taxed  on  the  ^ 
said  scale  framed  by  the  five  county  court  judges,  and  allowed  by  the 
Lord  Chancellor,  for  actions  where  the  debt  or  damage  claimed  exceeds 
20/. 

Manitty  appeared  for  the  appellant,  and  read  the  paper-book  as  above 
set  forth.  [Lord  Campbell,  G.  J. — Has  this  Court  any  jurisdiction  to 
review  the  decision  of  the  county  court  on  such  a  point  ?]  Stat.  13  & 
14  Vict.  c.  61,  B.  14,  gives  an  appeal  when  either  party  in  any  cause  is 
dissatisfied  with  the  determination  of  the  Court  in  point  of  law,  or  the 
admission  or  rejection  of  any  evidence.  [Lord  Campbell,  C.  J. — That 
is  on  a  decision  of  the  caiise.  This  is  but  an  interlocutory  proceeding, 
on  which  no  appeal  lies;  and  we  have  no  jurisdiction.  We  cannot, 
therefore,  have  the  point  argued  or  pronounce  any  judicial  opinion. 
Bat  it  may  be  satisfactory  to  the  judge  of  the  county  court  to  know 
that,  as  private  individuals,  who  have  not  heard  the  case  argued,  we  all 
think  his  decision  right.] 

Oray^  for  the  respondents,  applied  for  costs. — Though  the  Court  has 
DO  jurisdiction  to  decide  the  point,  it  has  jurisdiction  to  entertain  the 
appeal  so  far  as  to  examine  whether  it  had  jurisdiction,  and  to  give  costs 
to  the  respondent,  who  was  brought  here  without  his  fault.((i) 

Per  CuBLAM.(&)  Appeal  dismissed,  with  costs. 

(a)  8oe  Regina  r.  Padwick,  8  E.  A  B.  704  (B.  C.  L.  R.  vol.  92). 
(6)  Lord  Campbell,  C.  J.,  Wightman,  Erie,  and  Crompton,  Js. 
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Under  Met  61  of  The  Metropolitan  Building  Act,  1855  (18  A  10  Vict  o.  122),  an  owner  of 
land  in  fee  simple  who  leta  it  on  a  building  lease  at  a  peppercorn  rent  is  not  liable,  as  owner, 
to  tbe  surveyor  for  fees  in  respect  of  buildings  afterwards  erected  on  such  land,  a  peppercorn 
rent  not  being  within  the  meaning  of  the  words  **  of  the  whole  or  of  any  part  of  the  rents  or- 
proftts  of  any  land  or  tenement"  in  the  interpretation  clause,  sect  3. 

This  was  a  case  stated  by  a  magistrate  of  the  Metropolitan  Police 
District,  under  stat.  20  &  21  Vict.  c.  43. 

The  case  set  out  a  summons,  dated  t5th  January,  1858,  addressed  to 
William  John  Evelyn,  the  appellant.  The  summons  recited  a  complaint 
made,  on  that  day,  before  the  magistrate,  by  the  respondent,  John 
Whichcord,  surveyor  of  the  District  of  Deptford:  "For  that  you,  on" 
11th  August,  1857,  in  the  parish  of  St.  Paul,  Deptford,  in  Kent,  "  and 
within  the  said  District,  did  unlawfully  refuse  payment  of  the  sum  of 
10/.  159.  to  him,  the  said  John  Whichcord,  being  the  amount  of  fees  due 
to  him  as  such  District  surveypr,  for  surveying  six  houses,  situate  as 
aforesaid,  of  which  you  were  then  the  owner."  The  summons  then 
commanded  the  appearance  of  the  appellant. 

Upon  the  hearing,  it  was  agreed  that  the  following  statement  of  facts 
should  be  taken  as  proved. 

That  the  complainant,  as  District  surveyor,  is  entitled  to  be  paid  a 
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fee  upon  each  of  the  six  houses  in  the  complaint  mentioned,  making 
together  the  sum  of  lOZ.  15«. 

That  William  Thomas  Searle  was  the  builder  of  the  said  houses  on 
his  own  account;  and  that  the  land  upon  which  thej  are  built  belongs 
in  fee  simple  to  the  defendant. 

That,  by  a  memorandum  of  agreement,  dated  7th  August,  1856,  the 
*1-^71  defendant  agreed  to  let,  and  Searle  ^agreed  to  take,  the  land  in 
-•  question  for  the  term  of  eighty-one  years,  from  29th  September, 
1856,  at  a  peppercorn  rent  for  the  first  year,  6/.  for  the  second  year, 
and  12Z.  per  annum  for  the  remainder  of  the  said  term;  Searle  under- 
taking to  erect  thereon  six  good  fourth-rate  dwelling-houses  in  accord- 
ance with  the  provisions  of  The  Metropolitan  Building  Act ;  and  the 
defendant  undertaking,  upon  the  due  completion  of  such  houses,  to  grant 
to  Searle,  or  his  nominee  or  nominees,  a  lease  or  separate  leases  of  the 
said  land,  and  of  the  several  messuages  to  be  erected  thereon,  for  the 
residue  of  the  said  term  of  eighty-one  years,  and  to  apportion  the  said 
ground-rent  in  the  event  of  separate  leases  being  granted. 

That  afterwards,  and  before  the  surveyor's  fees  became  payable  in 
respect  of  the  said  houses,  Searle  obtained  a  loan  of  500/.  on  mortgage 
of  the  said  land  and  buildings  then  in  progress  of  erection  thereon :  and 
it  was  provided  by  the  mortgage-deed  that,  in  default  of  repayment  of 
the  mortgage-money,  the  mortgagees  should  be  entitled  to  apply  to  the 
defendant  for  a  lease  or  leases  of  the  said  land  and  buildings  hereon  to 
themselves,  as  nominees  of  Searle :  and  notice  of  this  mortgage  was 
duly  given  to  the  defendant. 

That,  after  completion  of  four  of  the  said  houses,  two  of  them  were, 
with  the  consent  of  the  mortgagees,  sold  by  Searle  to  John  Church,  to 
whom,  as  nominee  of  Searle,  a  lease  of  those  two  houses  for  the  residue 
of  the  term  of  eighty-one  years,  at  an  apportioned  ground-rent  of  5/., 
was  granted  by  defendant. 

That,  at  the  time  of  such  sale,  the  surveyor's  fees  in  respect  of  these 
two  houses  remained  due  and  unpaid. 

That  afterwards,  and  subsequently  to  the  time  when  the  fees  on  all 
^l''^^!  the  said  six  houses  became  due  and  ^payable,  Searle  became 
^  bankrupt ;  and  assignees  of  his  estate  and  effects  have  been  duly 
appointed. 

That  no  proceedings  have  been  taken  to  recover  payment  of  the  fees 
for  the  said  six  houses,  or  any  of  them,  either  from  Searle  before  his 
bankruptcy,  nor  from  his  assignees  since  his  bankruptcy,  nor  to  recover 
from  Church  the  fees  due  in  respect  of  the  two  houses  purchased  by 
him. 

That  the  proceedings  required  by  law  have  been  duly  taken  against 
defendant  for  the  recovery  of  the  fees  upon  the  said  six  houses,  if  he  is 
legally  liable  to  the  payment  thereof,  or  of  such  part  thereof  as  he  is 
liable  to  pay. 

Upon  this  state  of  facts,  it  was  objected,  on  the  part  of  the  defendant: 

First,  that,  as  by  the  agreement  for  a  lease  to  Searle  defendant  was 
entitled  to  a  peppercorn-rent  only  for  the  first  year,  he  did  not  come 
within  the  meaning  of  the  word  "owner,"  as  expressed  in  the  interpre- 
tation clause  of  The  Metropolitan  Building  Act,  1855,  viz.,  "  *  owner* 
shall  apply  to  every  person  in  possession  or  receipt  either  of  the  whole 
or  of  any  part  of  the  rents  or  profits  of  any  land  or  tenement,  or  in  the 
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occapation  of  such  land  or  tenement  other  than  as  a  tenant  from  year 
to  year  or  for  any  less  term,  or  as  a  tenant  at  will." 

Secondly,  That,  even  supposing  defendant  did  come  within  the  mean- 
ing of  the  word  "  owner**  as  is  expressed,  he  was  not  liable  to  the  pay- 
ment of  the  surveyor*8  fees,  except  on  default  made  by  the  persona 
previously  mentioned  in  the  Act,  viz.,  the  builder  and  the  occupier^ 
against  whom  proceedings  for  the  recovery  of  the  fees  must  first  bo 
taken. 

The  case  then  stated : 

*"With  regard  to  the  former  of  these  objections,  I  was  of  rm-icyq 
opinion  that  the  defendant  did  come  within  the  meaning  of  the  •■ 
word  'owner,'  as  expressed  in  the  Act,  notwithstanding  that  the  money 
rent  reserved  to  him  by  the  agreement  for  a  lease  was  not  immediately 
payable. 

"And,  with  regard  to  the  latter  objection,  I  was  of  opinion  that  the 
Act  of  Parliament  intended  to  give  the  district  surveyor  a  prompt  and 
direct  mode  of  recovering  his  fees,  not  only  as  against  the  builder, 
but  as  against  the  other  persons  substantially  interested  in  the  due  exe- 
cution of  the  works,  subject  to  his  supervision,  and  therefore  benefited 
by  his  services :  and  that,  so  far  as  regards  his  right  to  the  recovery  of 
his  fees,  no  priority  of  liability  exists.** 

The  magistrate  thereupon  ordered  the  appellant  to  pay  the  102.  lo^. 
to  the  respondent,  in  respect  of  the  six  houses,  together  with  the  costs. 
The  appellant  then  appealed. 

C  (flarky  for  the  appellant. — The  refusal,  which  is  the  subject  of  the 
summons,  appears  from  the  case  to  have  taken  place  in  August  1S57. 
But  at  that  time  no  fees  had  become  due  from  the  appellant.  The  claim 
is  made  under  The  Metropolitan  Building  Act,  1855  (18  &  19  Vict.  c. 
122).  Sect.  61  entitles  the  surveyor  "to  receive  the  amount  of  fees  due 
to  him  from  the  builder  employed  in  erecting  such  building,  or  in  doing 
such  work,  or  in  doing  any  matter  in  respect  of  which  any  special  service 
has  been  performed  by  the  surveyor,  or  from  the  owner  or  occupier  of 
the  building  so  erected,  or  in  respect  of  which  such  work  has  been  done 
or  service  performed."  For  the  respondent,  it  is  contended  that  the 
appellant  was  the  "owner**  of  the  building.  *He  was  indeed  r^-fOA 
owner  of  the  fee  simple  of  the  land  on  which  the  building  was  ^ 
erected :  but  he  was  not  owner  of  the  building,  nor  indeed  of  the  land 
in  the  sense  in  which  the  word  "owner**  is  here  used.  By  sect.  3 
** '  owner'  shall  apply  to  every  person  in  possession  or  receipt  either  of 
the  whole  or  of  any  part  of  the  renta  or  profits  of  any  land  or  tenement, 
or  in  the  occupation  of  such  land  or  tenement  other  than  as  a  tenant 
from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will.**  Now, 
till  after  29th  September,  1857,  the  appellant  was  not  entitled  to 
any  part  of  the  rents  or  profits :  for  the  year  expiring  on  that  day  he 
was  to  receive  only  a  peppercorn  rent.  The  object  of  the  Act  was  to 
require  that  buildings  should  be  erected  so  as  to  secure  the  public 
safety:  and  for  this  reason  the  person  substantially  interested,  and  the 
builder  (who  is  here  not  the  owner),  are  looked  to  by  the  Legislature. 
Other  sections  of  the  Act  confirm  this  view.  By  sect.  72,  in  the  case 
of  a  structure  being  in  a  dangerous  state,  notice  is  "  to  be  given  to  the 
owner  or  occupier  of  such  structure,**  requiring  him  to  take  it  down  or 
seaire  it.     By  sect.  73  "  the  owner,  or,  on  his  default,  the  occupier,  of 
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any  such  structure"  may  be  ordered  by  the  justice  to  take  down,  4c. ; 
and,  if  he  does  not  do  so,  the  commissioners  may  do  it ;  and  all  expenses 
incurred  by  the  commissioners  in  respect  of  a  dangerous  structure  ^^  shall 
be  paid  by  the  owner  of  such  structure."  By  sect.  74,  if  "such  owner" 
cannot  be  found,  the  commissioners  may  sell  the  structure,  pay  the 
expenses  out  of  the  proceeds,  and  return  any  surplus  "  to  the  owner.*' 
By  secL  76,  if  the  surplus  is  not  claimed  by  the  owner,  it  is  to  be  paid 
into  the  account  of  the  Accountant-General,    "to  the  credit  of  the 

*l^n  ^^^^^«  *  ^^  ^®  P*^^  ^"*  *^  ''  ^^^  owner"  on  *hi8  petition.  These 
^  provisions  are  quite  unintelligible  if  applied  to  a  person  who  has 
only  the  reversion  in  fee,  and  receives  a  mere  nominal  rent,  having  no 
control  whatever  over  the  structure.  [Lord  Campbell,  C.  J. — It  does 
seem  that,  in  point  of  justice,  the  party  interested  in  the  structure 
should  pay  the  expenses.]  Accordingly,  the  statute  clearly  contem- 
plates payment  by  no  one  else.  Sect.  82,  which  regulates  the  expenses 
in  respect  of  party  structures,  speaks  only  of  the  "  building  owner"  and 
^'adjoining  owner:"  and  the  preliminary  definition  in  sect.  82  defines 
these  as  ''  owners  of  the  premises"  respectively,  clearly  meaning  the 
structures.  [Crompton,  J. — Could  a  ground-rent  of  a  peppercorn  be 
part  of  '^  the  rents  or  profits"  of  the  land,  within  the  meaning  of  sect. 
3  ?]  Clearly  not :  the  rent  or  profit  must  arise  from  the  structure.  An 
interpretation  clause  is  not  to  receive  so  rigid  a  construction  as  to  dis- 
turb the  application  obviously  intended  by  the  Legislature.  Lord  Den- 
man,  in  Regina  v.  The  Justices  of  Cambridgeshire,  7  A.  &  E.  480,  491 
(E.  C.  L.  R.  vol.  34),  says :  "  It  is  not  to  be  taken  as  substituting  one  set 
of  words  for  another,  nor  as  strictly  defining  what  the  meaning  of  a 
word  must  be  under  all  circumstances.  We  rather  think  that  it  merely 
declares  what  persons  may  be  comprehended  within  that  term,  where 
the  circumstances  require  that  they  should."  So,  in  construing  a  will, 
Sir  W.  Grant,  M.  R.,  said :  "  There  is  no  reason  why  the  same  words 
may  not  be  differently  construed,  when  they  apply  to  different  descrip- 
tions of  property,  governed  by  different  rules :"  Elton  v.  Eason,  19  Yes. 
73,77. 

Winston^  contrd,. — The  owner  of  the  fee  simple  is,  properly  speaking, 
*1^91  ^^^^^  ^^  ^^^  \^Tii  and  all  buildings  *upon  it.  And  this  is  quite 
-I  consistent  with  sect.  3 ;  for  the  owner  of  the  fee  simple  takes  the 
rent,  though,  in  the  present  instance,  such  rent  is  merely  nominal. 
The.  question  cannot  be  one  of  degree.  It  might  well  happen  that  no 
other  owner  could  be  found.  [Ckompton,  J. — I  cannot  think  that  this 
ground-rent  is  part  of  the  rents  and  profits.  Erle,  J. — There  may  be 
do  other  profits.] 

C.  Clarke^  in  reply. — The  whole  case  for  the  respondent  rests  on  the 
word  "rents."  But  that  word  must  be  construed  with  reference  to  the 
other  enactments,  which,  as  has  been  shown,  confine  the  meaning  to 
persons  beneficially  interested  in  the  structure. 

Lord  Campbell,  C.  J. — I  think  the  appellant  is  not  liable  to  these 
payments.  He  is  not  an  owner  within  the  definition  in  sect.  3.  Cer- 
tainly he  is  not  occupier;  and  he  can  be  charged  as  owner  only  in 
respect  of  his  being  in  receipt  of  part  of  the  rents  and  profits:  but  it 
seems  to  me  that  he  is  not  in  such  receipt  within  the  meaning  of  the 
clause.  No  rent  really  comes  to  him :  he  has  only  a  peppercorn  rent, 
but  receives  no  profits.     We  could  not  hold  him  liable,  unless  every- 
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body  who  grants  a  building  lease  is  to  be  liablib  to  the  snrTeyor  in 
respect  of  his  ultimate  reversion.  To  impose  such  a  liability  would  be 
oppressive  and  unjust,  and  entirely  unnecessary.  I  am  of  opinion  that 
it  is  what  the  legislature  did  not  mean. 

(WiGHTMAN,  J.,  was  absent.) 

Erle,  J. — Under  the  peculiar  circumstances  of  this  case,  I  read  the 
statute  as  my  Lord  does. 

*Crompton,  J. — My  impression  is  the  same  way.  These  r^cfoo 
interpretation  clauses  are  often  the  parts  of  the  Act  most  di£Bcult  ^ 
to  be  understood.  I  am  not  satisfied  that  the  appellant  here  was  in 
possession  of  the  rents  and  profits.  It  is  di£5cult  to  say  that  the  Act 
does  not  point  to  either  an  occupation  or  a  beneficial  possession  of  rents 
and  profits.  Clearly  the  appellant  was  not  in  occupation.  Was  he 
then  in  possession  of  any  part  of  the  rents  or  profits  ?  I  think  the 
Legislature  meant  that  a  person  should  be  understood  to  be  in  such 
possession  who,  by  himself  or  his  tenant,  received  either  the  rent  or  the 
profit*  In  old  time,  a  man  had  the  esplees  by  taking  either  the  produce 
of  the  land  or  the  rent.  A  peppercorn  cannot  be  either  rent  or  profits. 
Though  the  words  "any  part  of  the  rents  or  profits"  are  used,  I  think 
they  mean  only  a  part  of  a  whole  which  is  rent ;  that  which  a  man 
might  recover.     A  peppercorn  rent  is  not  within  the  meaning. 

Appeal  allowed. 


GREIG,  Appellant,  v.  BENDENO,  Respondent.     April  24. 

B7  ft  local  police  Act  (5  A  6  Vict.  o.  cvi.,  for  Lircq>ool),  a  penalty  is  imposed,  recoverable 
before  a  justice,  on  aoy  person  keeping  a  shop  where  refreshment  is  sold,  not  being  a  licensed 
Tictnaller  or  licensed  to  sell  beer  by  retail  to  bo  drunk  on  the  premises,  if  he  knowingly 
permit  disorderly  conduct  in  such  shop,  or  knowingly  suffer  prostitutes  to  meet  together  and 
remain  therein. 

Beld  that,  if  the  justice  infers,  from  prostitutes  coming  together  to  such  shop,  that  they  have 
in  fact  met  for  purposes  of  prostitution  or  other  disorderly  conduct,  he  should,  whether  there 
has  been  actual  disorderly  conduct  or  not,  convict  the  owner  of  the  shop  who  has  knowingly 
permitted  this :  but  not  otherwise. 

Therefore,  where,  on  appeal  and  case  stated,  it  appeared  that  it  had  been  proved  before  a  justice 
that  an  owner  of  such  shop  had  knowingly  permitted  prostitutes  to  meet  and  remain  there^ 
that  refreshments  were  there  sold,  and  that  no  disorderly  conduct  had  been  proved  to.  have 
taken  place  there,  and  the  justice  had  refused  to  convict,  .the  court  dismissed  the  appeal 
against  hi«  decision. 

This  was  a  case  stated  by  a  justice  of  Liverpool  under  stat.  20  &  21 
Vict  c.  43. 

^Joseph  Bendeno  was  summoned  before  the  magistrate  upon  r-^^  q^ 
an  information  and  comphiint  laid  by  John  James  Greig,  the  ^ 
chief  of  the  Liverpool  police  force,  and  which  charged  the  defendant: 
^*For  that  he,  being  then  and  there  a  person  keeping  a  shop  where 
refreshment  was  and  is  consumed,  in  a  certain  street  in  the  borough  of 
Liverpool,  called  Lime  Street,  and  not  being  a  licensed  victualler  or  a 
person  licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises,  did 
then  and  there  knowingly  permit  prostitutes  to  meet  together  and  remain 
in  his  said  shop  in  Lime  Street,  contrary  to  the  statute  in  that  case 
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made  and  provided."     The  alleged  offence  is  created  by  the  Local  Act, 
&c.,  6  A;  6  Vict.  c.  cvi.(a) 

By  sect.  251  of  that  Act  it  is  enacted :  "  And  whereas  it  is  expedient 
that  provision  should  be  made  by  law  for  preventing  disorderly  conduct 
in  houses  of  public  resort  kept  by  persons  not  being  licensed  victuallers, 
or  licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises ;  be  it 
enacted,  that  every  person  not  being  a  licensed  victualler,  or  a  person 
licensed  to  sell  beer  by  retail  to  be  drunk  on  the  premises,  who  shall 
have  or  keep  any  house,  shop,  room,  cellar,  or  vault,  or  place  of  public 
resort  within  the  borough,  wherein  ready-made  tea  or  coffee,  provisions, 
liquors,  or  refreshments  of  any  kind,  shall  be  sold  or  consumed  (whether 
the  same  shall  be  kept  or  retailed  therein  or  procured  elsewhere),  and 
who  shall  wilfully  or  knowingly  permit  drunkenness  or  other  disorderly 
conduct  in  such  house,  shop,  room,  or  place,  w  knowingly  suffer  any 
unlawful  games  or  any  gaming  whatsoever  therein,  or  knowingly  permit 
or  suffer  prostitutes  or  persons  of  notoriously  bad  character  to  meet 
^|oc-i  "** together  and  remain  therein,  shall  for  every  such  offence  be 
^  liable  to  a  penalty  not  more  than  5Z.(&) 

The  case  stated  as  follows. 

*'  The  parties  appeared  before  me  upon  the  summons ;  and  I  heard 
the  case.  Having  heard  it,  I  find  that  the  shop  of  the  defendant  has 
been  for  some  time  kept  by  him  as  a  coffee  shop,  and  is  frequented 
chiefly  by  prostitutes.  I  find  that,  on  the  night  in  question,  the  defend- 
ant did  knowingly  permit  twenty  prostitutes  to.  meet  together,  and 
,  remain  in  his  said  shop,  together  with  a  number  of  men ;  and  that  he 
%  allowed  prostitutes  to  remain  there  after  having  been  warned  by  a  police- 
man that  they  were  prostitutes,  and  after  having  stated  that  he  knew 
them  to  be  so.  I  also  find  that  coffee  and  other  refreshments  were  sold 
and  consumed  in  the  said  shop;  and  that  the  defendant  was  not  a 
licensed  victualler  or  a  person  licensed  to  sell  beer  by  retail  to  be  drunk 
on  the  premises.  I  also  find  that  there  was  no  disorderly  conduct  proved 
to  have  taken  place  in  the  said  shop,  either  on  the  part  of  the  said  pros- 
titutes or  any  other  person. 

^'  I  was  of  opinion  that  the  offences  mentioned  in  the  latter  part  of 
the  251st  clause  were  controlled  by  the  words  at  the  commencement  of 
it;  and  that,  without  proof  of  disorderly  conduct,  I  ought  not  to  con- 
vict the  defendant ;  and  accordingly  I  dismissed  the  summons." 

The  question  was  stated  to  be,  Whether  the  magistrate  was  bound  to 
convict. 

♦1361  Worthy  for  the  respondent. — The  question  is,  whether  *tb6 
-'  magistrate  was  bound  to  convict  on  the  facts  stated.  It  cannot 
be  that  the  legislature  intended  to  punish  a  shopkeeper  for  allowing 
persons  whom  he  knew  to  be  prostitutes  to  obtain  refreshment  From 
the  whole  section  it  appears  that  what  the  enactment  is  directed  against 
is  disorderly  conduct.  But  the  case  does  not  show  that  this  had  occur* 
red :  and  it  does  not  even  appear  that  there  was  any  reason  to  appre- 
hend it. 

(a)  Loca)  and  peraonal,  public :  "  For  the  improTementy  good  goTernmenty  and  police  regula- 
tion of  the  boroagh  of  LiTerpool." 

(6)  Sect  330  makes  the  penalties  imposed  recoverable  upon  summons  and  conTiction  before 
a  justtoe  (of  the  borongh,  including  the  police  magistrate,  sect.  367),  if  the  recoreiy  be  not 
othenrise  provided  for. 
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The  Coart  then  called  on 

Breity  for  the  appellant. — The  provision  in  the  Local  Act  is  practi- 
cally much  the  same  as  that  in  The  General  Licensing  Act,  9  G.  4,  c. 
61, 8.  13,  and  Schedule  C,{a)  There  has  been  a. difference  of  opinion, 
amongst  magistrates,  as  to  the  effect  of  such  provisions :  and  this  appeal 
is  brought  for  the  purpose  of  having  the  question  settled.  The  enact- 
ment must  have  meant  to  go  beyond  merely  punishing  actual  disorderly 
conduct:  no  special  provision  n^ould  have  been  necessary  for  this.  The 
finding  shows  that  the  prostitutes  remained  in  the  shop  for  more  than 
the  temporary  purpose  of  obtaining  refreshment.  The  question  on 
which  information  is  desired  is,  whether  the  permitting  prostitutes  to 
assemble  under  such  circumstances  is  an  offence  within  the  Act. 

Monk  was  heard  in  reply. 

Lord  Campbell,  G.  J. — I  can  look  only  at  the  facts  found:  and  they 
are  consistent  with  the  supposition  that  the  prostitutes  were  in  the  shop 
for  lawful  purposes,  and  did  not  remain  longer  than  was  necessary  for 
each  ^purposes.  It  is  not  necessary,  in  order  to  bring  a  case  p^^  qy 
within  the  Act,  that  there  should  be  actual  disorderly  conduct.  '- 
The  object  was  to  prevent  it  as  well  as  to  suppress  it :  and  the  keeper 
of  the  shop  would  be  liable  to  punishment  if  he  encouraged  or  tolerated 
an  assembling  which  had  such  a  purpose  in  view. 

(WiGUTMAN,  J.,  was  absent.) 

Erle,  J. — I  am  clearly  of  opinion  that  the  magistrate  haa  ample  dis- 
cretionary power  as  to  enforcing  this  Act.  If  such  women  come  toge- 
ther for  the  purpose  oT  prostitution,  or  if  thieves  come  together  for  their 
unlawful  purpose,  the  magistrate  has  power  to  convict.  But  the  keeper 
of  the  shop  is  not  to  be  convicted  for  allowing  a  couple  of  unfortunate 
women  to  remain  long  enough  to  obtain  a  cup  of  coffee  and  drink  it.  I 
therefore  answer  the  question  put  by  saying  that  the  magistrate  was  not 
bound  to  convict. 

Crompton,  J. — I  quite  agree  that,  upon  the  facts  found  to  be  proved, 
the  magistrate  was  not  bound  to  convict.  He  was  bound  to  see  whether 
the  evidence  satisfied  him  that  the  women  came  together  for  the  purpose 
of  prostitution  or  disorderly  conduct.  It  is  a  pure  question  of  fact  for 
him :  he  was  bound  to  convict  if  he  thought  they  came  for  that  purpose: 
and  to  that  extent,  perhaps,  I  should  be  disposed  to  qualify  what  I 
understood  my  Lord  to  say.  At  first  I  inclined  to  suppose  that  the  case 
asked  us  whether  the  magistrate's  power  to  convict  was  taken  away  by 
there  having  been  no  disorderly  conduct  in  fact^  but  we  all  agree  that  it 
is  not  necessary,  for  the  exercise  of  his  power,  that  there  "^should  p^^  »» 
be  actual  disorderly  conduct.  It  is  a  matter  of  some  delicacy  ^ 
for  the  magistrate  to  determine :  I  think  he  should  not  look  too  nicely 
at  the  fact  of  women  coming  into  a  shop  for  refreshment. 

Appeal  dismissed. 

(•)  Sat,  M  to  this,  Ragiiift  «.  kthUm,  1  B.  A  B.  286  (B.  C.  L.  R.  toI.  72).  As  to  beerhoosos, 
M(h«  Sshodnlss  lo  stats.  11  O.  4  A 1  W.  4,  e.  U^utd  4  A  6  W.  4,  e.  86. 
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RICHARDSON,  Appellant,  v.  GLADWIN  and  GOOD  AY,  Respond- 
ents.    April  24. 

Whore  the  Small  Tenements  Act,  13  A  14  Vict.  c.  09,  has  been  adopted  in  a  parish,  the  owner 
of  a  tenement  of  a  value  not  exceeding  6/.,  who  has  been  assessed  to  the  poor-rate  instead 
of  the  occupier,  is,  by  virtue  of  Sturges  Bourne's  Act,  58  G.  3,  c.  C9,  entitled  to  rote  at  all 
vestry  meetings  in  respect  of  such  tenement :  but  the  occupier  has  no  such  vote.  But,  for  what- 
ever number  of  tenements  such  owner  is  assessed,  he  can,  at  the  utmost,  give  no  more  than  six 
votes,  the  restriction  in  sect.  3  of  staL  58  G.  3,  c.  69,  being  applicable. 

Tins  was  a  case  stated  by  justices  under  stat.  20  &  21  Vict.  c.  43. 

Daniel  Richardson,  the  appellant,  a  parishioner  of  Great  Leighs  in 
Essex,  and  one  of  the  people  called  Quakers,  was  summoned  to  appear 
before  Samuel  James  Skinner,  Esquire,  and  The  Reverend  Andrew 
Douglas  Stacpoole,  two  justices  of  Essex,  in  petty  sessions  assembled, 
on  12th  February,  1858,  to  answer  a  complaint  by  William  Gladwin  and 
Thomas  Gooday,  the  respondents,  the  churchwardens  of  the  said  parish 
of  Great  Leighs,  for  non-payment  of  the  sum  of  IZ.  19«.  6<i.,  assessed 
on  him  for  a  church-rate  made  for  the  said  parish  on  19th  November, 
1857.  The  defendant  did  not  appear  in  answer  to  the  summons  :  where- 
upon the  summons  was  duly  proved.  And  Mr.  John  Copland,  as  attor- 
ney for  defendant,  appeared  before  the  said  justices  and  disputed  the 
validity  of  the  rate.  Whereupon  the  justices  proceeded  to  hear  and 
determine  the  same,  under  the  provisions  of  the  following  statutes:  7 
*iQQT  *  8  *W.  3,  c.  34;  2  stat.  1  G.  1,  c.  6;  56  G.  3,  c.  127;  5  &  6 
^  ^^^J  W.  4,  c.  74 ;  4  &  5  Vict.  c.  36. 

It  appeared  from  the  vestry  minute  book,  and  was  proved  in  evidence, 
that  a  vestry  meeting  for  making  a  church-rate  was  duly  convened  and 
held  on  19th  November,  1857  ;  that  a  considerable  number  of  the 
parishioners  attended  the  same ;  that  a  necessity  was  shown  to  exist  for 
making  a  rate ;  that  a  rate  of  2d.  in  the  pound  was  duly  proposed  and 
carried  on  a  show  of  hands ;  that  a  poll  was  demanded ;  which  was  duly 
taken  ;  and  that  the  chairman  declared  the  result  of  such  poll  to  be : 

For  the  rate       ........     57  votes. 

Against  the  rate  .......     46  votes. 

Whereupon  he  declared  the  rate  to  be  carried ;  and  a  rate  of  2d.  in  the 
pound  was  produced  and  signed  accordingly. 

It  further  appeared  that  stat.  13  &  14  Vict.  c.  99,  "For  the  better 
assessing  and  collecting  the  poor-rates  and  highway-rates  in  respect  of 
Small  tenements,"  had  been  adopted  and  was  in  force  in  the  parish. 
That,  by  virtue  thereof,  the  owners  of  all  the  cottages  in  the  parish,  the 
yearly  rateable  value  whereof  does  not  exceed  6^.,  were  and  are  rated 
and  assessed  to  the  rates  for  the  relief  of  the  poor  instead  of  the  occupiers 
thereof:  that  the  actual  occupiers  of  such  small  tenements  are  not  rated 
or  assessed  in  the  poor-rates,  but  appear  in  such  rates  as  occupiers  only 
of  the  tenements  in  respect  of  which  the  owners  are  rated ;  that  all  such 
occupiers  are  assessed  in  the  said  church-rate,  and  are  liable  to  pay  the 
same. 

It  further  appeared  that  several  of  the  owners  of  such  small  tenements 

♦1401   ^'*^™®^  ^^  ^'^^®  ^^  ^'^®  po^'  ^^  ^^^  *matter  of  such  church-rate  by 

^  virtue  of  stat.  13  &  14  Vict.  c.  99,  s.  6,  and  tendered  one  vote 

for  each  separate  tenement  whereof  there  appeared  to  be  a  separate 

occupier,  over  and  above  the  votes  which  they  were  entitled  to  give  in 
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respect  of  their  own  personal  occupations ;  one  of  such  owners  having 
tendered  twenty- four  votes  in  respect  of  twenty-four  such  small  tenements, 
another  sixteen  votes,  and  others  a  lesser  number.  That  the  chairman 
caused  such  votes  to  be  recorded  as  tendered,  but  refused  to  allow  them 
as  valid,  or  to  reckon  them  in  the  poll.  If  the  chairman  had  allowed 
and  reckoned  the  votes  tendered  by  the  owners  of  such  small  tenements 
on  the  before-mentioned  principle  of  one  vote  for  each  tenement  in  each 
separate  occupation,  he  would  have  declared  the  result  of  the  poll  to  be: 

For  the  rate 91  votes. 

Against  it .98  votes. 

And  in  such  case  the  majority  of  votes  would  have  been  against  the 
rate. 

It  further  appeared  that  several  of  the  occupiers  of  such  small  tene- 
ments, although  not  assessed  to,  but  named  as  occupiers  in,  the  poor- 
rate,  personally  attended  the  poll,  and  tendered  votes  in  respect  of  their 
individual  occupations.  That  the  chairman  caused  such  votes  to  be 
recorded  as  tendered,  but  refused  to  allow  them  as  valid,  or  to  reckon 
them  in  the  poll.  If  the  chairman  had  allowed  and  reckoned  the  votes 
tendered  by  the  occupiers  of  inch  small  tenements,  he  would  have 
declared  the  result  of  the  poll  to  be : 

For  the  rate 58  votes. 

Against  it 72  votes. 

And  in  such  case  the  majority  of  votes  would  have  been  against  the 
rate. 

*It  further  appeared  that  the  rate  in  question  had  been  duly  r^-t^i 
demanded  of  the  defendant,  who  had  refused  to  pay  the  same ;  and  ^ 
that  he  was  and  is  one  of  the  people  called  Quakers. 

The  justices  considered  that  the  church-rate  sued  for  was  good  and 
valid,  and  made  an  order  on  the  defendant  for  payment  of  the  amount 
claimed,  with  costs ;  which  order  has  been  duly  served  upon  the  de- 
fendant. 

The  defendant  being  dissatisfied  with  the  said  determination,  as  being 
erroneous  in  point  of  law,  did  thereupon  apply  in  due  time  to  the  said 
justices  to  state  and  sign  a  case  for  the  opinion  of  this  Court :  and  the 
said  justices  accordingly  stated  and  signed  this  case,  and  submitted  the 
following  as  the  grounds  of  such  their  determination. 

"1.  That  on  the  true  construction  of  the  statute  13  &  14  Victoria, 
chapter  99,  no  person  simply  as  being  the  owner  of  small  tenements, 
and  being  rated  as  therein  mentioned,  has  any  right  to  vote  in  respect 
of  such  tenements  on  any  question  of  church-rate,  or  on  any  other 
question  except  such  as  may  arise  in  carrying  into  execution  the  laws 
for  the  relief  of  the  poor. 

"  2.  That,  if  such  owner  have  the  right  to  vote  in  vestry  in  respect 
of  such  tenements  on  any  question  of  church-rate,  he  is  not  entitled  to 
give  separate  votes  for  each  separate  tenement,  where  the  effect  of  such 
a  principle  or  mode  of  voting  would  give  him  more  than  six  votes  in  the 
whole,  including  such  votes  as  he  may  be  entitled  to  give  as  an  occupier 
in  respect  of  other  property. 

"  3.  That,  under  the  statute  58  George  3,  chapter  69,  and  the  subsequent 
Acts  amending  the  same,  or  otherwise,*  no  parishioner  or  other  person  is 
entitled  to  vote  *in  or  at  any  vestry  who  is  not  assessed  or  liable  r^i^o 
to  be  assessed  to  the  rates  for  the  relief  of  the  poor.     And  that,  ^      • 
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consequently,  the  occupiers  of  small  tenements  in  parishes  in  which  the 
said  Act  of  13  &  14  Victoria,  chapter  99,  is  in  force,  although  named 
in  the  poor-rate  as  occupiers,  have  no  right  to  vote  in  vestrj  on  any 
question  whatever. 

'*  4.  That  for  these  reasons  the  chairman  of  the  vestry  was  right  in 
rejecting  the  votes  which  he  so  rejected ;  and  that  the  said  church-rate 
was  duly  made  in  vestry  by  a  majority  of  the  parishioners,  and  was  in 
other  respects  good  and  valid." 

Hayeiy  Serjt.,  for  the  respondents. — First,  the  occupiers  of  tenementa 
of  which  the  rateable  value  was  under  6Z.  had  no  right  to  vote.  As 
Stat.  13  &  14  Vict.  c.  99  is  in  force  in  the  parish,  the  owners,  and  not 
the  occupiers,  of  such  tenements  were  rateable  to  the  poor-rate.  That 
being  so,  these  occupiers  could  not  vote  in  vestry,  by  stat.  58  6.  3,  c. 
69,  commonly  called  Sturges  Bourne's  Act,  sect.  3  of  which  gives  the 
right  of  voting  in  vestry  only  to  inhabitants  who  are  rated  or  rateable 
to  the  poor-rate.  Stat.  59  G.  3,  c.  85,  s.  1,  extends  this  to  persons  who 
are  rated,  though  not  inhabitants.  These  last-mentioned  two  statutes 
regulate  the  voting  in  vestry,  and  entirely  supersede  all  earlier  law  on  the 
same  matter.  The  preamble  of  stat.  58  G.  8,  c.  69,  recites  that  '*  it  is 
expedient  to  regulate  the  manner  of  holding  parish  vestries,  and  the 
right  of  voting  therein:"  and  sect.  1  prescribes  the  giving  of  notices: 
sect.  2  makes  regulations  as  to  the  chairman,  and  the  entering  of  min- 
utes ;  sect.  3  lays  down  the  qualification  before  mentioned ;  sect.  4  pro- 
^14^1  ^^^^^  ^^^  ^^^  ^^^®  ^^  inhabitants  who  have  come  into  *the  parish 
^  since  the  last  rate :  and  the  whole  Act  was  clearly  passed  with 
the  view  of  prescribing  general  rules  for  all  vestries.  That  this  rule  is 
that  which  determines  the  right  of  voting  for  or  against  church-rates 
was  decided  by  Sir  Herbert  Jenner  Fust,  in  Ranson  v.  Gampkin,  2  Bob. 
Ecc.  Ca.  370,  393 ;  and  it  may  be  inferred  from  Faulkner  w.  Elger,  4 
B.  &  G.  449  (£.  C.  L.  R.  vol.  10),  that  it  is  immaterial  whether  a  party 
qualified  under  stat.  58  G.  3,  c.  69,  be  or  be  not  liable  to  church-rates. 
Then  the  eifect  of  stat.  13  &  14  Vict.  c.  99,  is,  upon  the  adoption  of  the 
Act  by  the  parish,  to  give  the  qualification,  incident  to  rateabilitj  to 
poor-rate,  to  the  owner  of  tenements  of  less  rateable  value  than  6/.,  and 
to  take  it  away  from  the  occupier ;  for  it  makes  the  former  liable  to  the 
poor-rate  and  exempts  the  latter.  Sect.  6  expressly  enacts  '^  that  every 
such  owner  so  rated  as  aforesaid  shall  have  the  same  right  of  appeal 
(subject  to  the  same  conditions)  against  rates,  and  the  same  right  to 
vote  in  vestry,  as  if  he  were  an  occupier  duly  rated  in  respect  of  the 
same  tenement."  This,  also,  is  conclusive  as  to  the  second  point.  If 
the  owners  were  duly  rated  occupiers  they  would,  by  stat.  58  G.  3,  c. 
69,  s.  3,  have  one  vote  for  a  rated  rent  not  amounting  to  50/.,  and  an 
additional  vote  for  every  additional  25Z.,  limited  by  the  restriction  that 
they  could  have  no  more  than  six  votes  in  all.  It  is  contended  that 
stat.  13  &  14  Vict.  c.  99,  applies  only  to  poor-rates  and  highway-rates ; 
and  that  is  so :  but,  by  regulating  the  rateability  to  the  poor-rate,  it 
regulates  also  the  qualification  to  vote  in  vestry.  Where  the  rateability 
is  put  an  end  to,  the  franchise  is  necessarily  destroyed,  unless  where  it  is 
.  expressly  preserved,  as  the  franchise  of  parliamentary  electors  is  pre- 
*1441  ^®^^®^  ^  burgesses,  freemen,  and  *liverymen  by  stat.  14  &  15 
,  -1  Vict.  c.  39 ;  which  enactment  would  have  been  unnecessarv 
unless  the  non-rateability  to  the  poor  had  (by  virtue  of  stat  2  &  3  W. 
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4,  c.  45,  B.  27),  the  effect,  in  default  of  express  provision,  of  destroying 
&  qnalification  depending  on  the  rateability.(a) 

Lmhj  contrdr. — At  common  law  every  parishioner  paying  scot  and  lot 
was  entitled  to  vote  at  the  vestry :  1  Burn's  Ecc.  L.  p.  415  k  (9th  ed., 
by  Philiimore),  tit.  Churchwardens  [and  Vestry'].  Stat.  58  G.  3,  c.  69, 
had,  by  mistake,  limited  the  voting  to  inhabitants  paying  the  poor-rate 
on  a  certain  amount  of  property.  The  effect  would  have  been  to  dis- 
fraDchise  parties  who,  though  not  inhabitants,  were  rated  to  the 
poor.  This  was  corrected  by  stat.  59  G.  3,  c.  85,  s.  1.  The  intention 
of  Stat.  58  G.  8,  c.  69,  was,  not  to  disfranchise,  but  to  increase  the 
Bumber  of  votes  upon  a  definite  amount  of  rated  property.  [Crompton, 
J. — Was  not  the  intention  to  make  the  right  depend  upon  being  rated 
to  the  poor-rate  ?]  The  poor-rate  is  made  the  test  of  the  amount  of 
qualification.  [Erle,  J. — Has  any  inhabitant  been  admitted  to  vote  at 
vestries,  since  that  statute,  who  has  not  been  rated  to  the  poor  ?  Lord 
Campbell,  C.  J. — I  thought  it  an  irresistible  argument  that  sect.  4 
would  not  have  been  needed  unless  rateability  to  the  poor  had  been 
previously  made  the  qnalification.  Erle,  J. — What  does  '^  scot  and  lot" 
mean?]  It  would  include  "church  scot.'*(i)  This  question  could  not 
ha?e  arisen  before  stat.  13  &  14  Vict.  c.  99,  because  there  would  have 
been  no  inhabitant  not  rateable  to  the  poor.  [Erle,  J. — Stat. 
*58  6.  3,  c.  69,  defines  those  who  are  to  vote  at  vestries,  not  r«i4c 
those  who  are  to  vote  for  poor-rates.]  But  for  the  3d  section,  L 
there  would  have  been  no  plurality  of  votes :  this  indicates  the  general 
intention  of  the  Act.  Sect.  5  would  be  inapplicable  to  a  party  who  was 
not  assessed  at  all.  There  are  no  words  in  the  Act  disqualifying  such 
persons.  The  occupiers  of  these  small  tenements  are  liable  to  the  church- 
rate  :  and  it  is  but  reasonable  that  all  who  are  to  contribute  to  such  a  rate 
should  have  a  voice  in  determining  whether  there  shall  be  a  rate  or  not. 
In  this  respect  the  church-rate  differs  from  the  poor-rate,  as  to  which  those 
who  are  to  pay  it  have  no  choice.  Further,  stat.  13  &  14  Vict.  c.  99 
does  not  even  exempt  the  small  tenements  from  the  poor-rate.  The 
object  of  the  Act,  according  to  the  preamble,  is  "  to  make  better  pro- 
vision for  the  rating  of  such  tenements,  and  for  the  collection  of  such 
rates."  In  the  result,  the  only  change  made  is  in  the  mode  of  collecting. 
Bj  sect.  5  the  rates  may  be  levied  on  the  goods  of  the  owners  and 
recovered  from  them ;  but,  also,  the  goods  and  chattels  of  the  occupiers 
are  still  liable  to  distress.  Further,  stat.  13  &  14  Vict.  c.  99  applies 
only  to  poor-rates  and  highway-rates  :  the  occupiers  of  the  small  tene- 
ments will  still  be  liable  to  be  assessed  to  all  other  parochial  rates.  Next, 
the  owner  is  entitled  to  a  vote  in  respect  of  each  tenement  for  which  he  is 
assessed.  If  sect.  8  of  stat.  58  G.  3,  c.  69,  limited  his  right  to  six  votes, 
as  contended  on  the  other  side,  the  effect  would  be  to  diminish  the  number 
of  votes  in  vestry. 

Lord  Campbell,  G.  J. — I  think  that  the  respondents  are  entitled  to 
judgment  on  both  points.  Stat.  58  G.  3,  c.  69,  is  a  sort  of  parish 
reform  Act:  it  establishes  a  new  '^'franchise  for  vestrymen,  that  r#-i4g 
of  being  assessed  to  the  poor-rate ;  and  it  leaves  no  other.  '- 
When  we  come  to  sect.  4  we  find  an  addition  made,  in  the  case  of  new 
comers,  who  are  liable  and  consent  to  be  rated  to  the  poor-rate,  though 

(a)  Ai  to  rnvDcipal  pririleges  and  franohueSi  see  sect.  7  of  stat  13  A  14  Vict  c.  99. 
(&)  See  SpelmuL  Gloss,  rob  v,  Circset. 
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not  yet  so  rated  in  fact.  Thus  the  third  and  fourth  sections  define  the 
only  persons  who  are  to  have  the  right  of  voting  in  vestry.  And  this 
applies  to  all  vestry  meetings :  otherwise  the  statute  would  be  a  very 
imperfect  "  Act  for  the  regulation  of  parish  vestries."  As  to  the  other 
question,  it  is  hardly  arguable.  Stat.  58  G.  8,  c.  69,  s.  3,  expressly 
says  that  "no  inhabitant  shall  be  entitled  to  give  more  than  six  votes." 
Then  stat.  13  &  14  Vict.  c.  99,  s.  6,  gives  the  owner  "the  same  right 
to  vote  in  vestry,  as  if  he  were  an  occupier  duly  rated  in  respect  of  the 
same  tenement."  If  he  were  an  occupier  so  rated,  he  would  not  have 
more  than  six  votes. 

(WiGHTMAN,  J.,  was  absent.) 

Erle,  J. — There  is  now  no  common  law  right  of  voting  in  vestry 
giving  anything  beyond  what  is  given  by  stat.  58  G.  8,  c.  69.  That 
statute  intended  to  regulate  the  right,  and  to  take  away  all  rights  not 
there  declared.  The  preamble  states  that  "  it  is  expedient  to  regulate 
the  manner  of  holding  parish  vestries,  and  the  right  of  voting  therein." 
Sect.  1  extends  to  all  vestries :  '*  no  vestry  or  meeting  of  the  inhabit- 
ants in  vestry  of  or  for  any  parish  shall  be  holden"  without  such  notice 
as  is  there  prescribed :  only  sects.  8,  9,  and  10  exempt  customary  ves- 
tries, vestries  regulated  by  special  Acts,  and  vestries  in  London  and 
Southwark.  Sect.  2  provides  as  to  the  chairman.  Sect.  3  enacts  that 
^^  ^p^-,  "  in  all  such  *vestries  every  inhabitant  present,  who  shall,  by  the 
-•  last  rate  which  shall  have  been  made  for  the  relief  of  the  poor, 
have  been  assessed  and  charged  upon  or  in  respect  of  any  annual  rent, 
profit,  or  value  not  amounting  to  502.,  shall  have  and  be  entitled  to  give 
one  vote  and  no  more;"  and  so  on  for  higher  assessments.  It  is  true 
that  we  do  not  find  the  words  "  and  no  other  person :"  but  the  clear 
implication  is  that  only  the  persons  specified  are  to  vote.  I  therefore 
am  of  opinion  that  the  common  law  r,ight  does  not  exist  beyond  the 
qualification  laid  down  in  the  Act.  Then  stat.  13  4;  14  Vict.  c.  99, 
when  adopted,  makes  the  owner  of  tenements  of  a  value  not  exceeding 
6/.  assessable  to  the  poor-rate,  and  gives  him,  by  sect.  6,  "  the  same 
right  to  vote  in  vestry,  as  if  he  were  an  occupier  duly  rated  in  respect 
of  the  same  tenement."  He  therefore  can  have  no  more  than  six  votes, 
sect.  3  of  stat.  58  G.  3,  c.  69,  so  prescribing  universally. 

Crompton,  J. — I  am  of  the  same  opinion  on  both  points.  Stat.  58 
G.  3,  c.  69,  was  passed  for  the  purpose  of  regulating  the  votes  in  ves- 
try :  sect.  3  defines  those  who  are  to  vote.  It  is  afiirmative  in  words ; 
bub  it  implies  the  negative.  It  would  otherwise  be  very  strange  to 
enact  that  persons  should  be  entitled  to  vote  who  were  entitled  without 
any  enactment.  Sect.  4  affords  a  strong  argument  that  the  enactment 
is  exclusive.  Then  stat.  13  &  14  Vict.  c.  99,  is  equally  clear.  When 
the  Act  is  adopted,  the  owner  of  the  small  tenement  is,  by  sect.  6,  to 
have  the  same  right  of  voting  in  vestry  as  if  he  were  an  occupier  rated 
for  that  tenement.*  Then  comes  the  question,  whether  he  is  to  vote  in 
respect  of  each  tenement,  beyond  the  number  of  six  yotes.  He  can 
*1481  8*^'®  *only  six  votes,  by  sect.  3  of  stat.  68  G.  3,  c.  69,  whatever 
^  number  of  tenements  he  may  occupy.  Mr.  Lush  contends  that 
he  may  vote  as  occupier  of  A.,  as  occupier  of  B.,  and  so  on,  to  any 
extent.     But  this  view^  is  not  consistent  with  the  words  of  the  Act. 

Appeal  dismissed. 
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THOMAS  CLARKE  v.  SAMUEL  AUCHMUTY  DICKSON,  JOHN 
WILLIAMS,  and  THOMAS  GIBBS.     April  26. 

A  person  induced  by  frand  to  enter  into  a  contract  under  which  he  pnys  money  may,  at  his 
option,  rescind  the  contract  and  recover  back  the  price,  as  money  had  and  received,  if  he  can 
return  what  he  has  received  under  it.  But,  when  he  can  no  longer  place  the  parties  in  statu 
qno,  as  if  he  has  become  unable  to  return  what  he  has  received  in  the  same  plight  as  that 
in  which  he  received  it,  the  right  to  rescind  no  longer  exists ,  and  his  remddy  must  be  by  an 
action  for  deceit,  and  not  for  money  had  and  received. 

Action  for  money  had  and  received. 

Plea :  never  indebted.     Issue  thereon. 

On  the  trial  before  Lord  Campbell,  C.  J.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  the  statements  made  by  the  plaintiff *s 
counsel,  in  opening  his  case,  were:  that,  in  18«53,  the  plaintiiF  was 
induced,  by  representations  made  by  the  three  defendants,  to  take  shares 
in  a  company  called  The  Welsh  Potosi  Lead  and  Copper  Mining  Com- 
pany, which  was  then  formed  for  working  a  mine  on  the  cost-book  prin- 
ciple, and  of  which  the  defendants  were  directors ;  and  to  pay  deposits 
for  those  shares.  The  mine  was  worked  by  the  company  during  the 
years  1854,  1855,  and  1856 ;  and  dividends  were  declared  in  each  of 
those  years.  The  plaintiff  was  induced  to  accept  fresh  allotments  of 
shares  in  lieu  of  the  dividends  declared.  In  1857  the  company  was  in 
bad  circumstances :  it  was,  with  the  plaintiff's  assent,  registered  as  a 
company  with  limited  liability,  and  was  afterwards  wound  up  under  the 
Winding-up  Act.  During  the  process  of  winding  up,  the  plaintiff  for 
the  first  time  ^discovered  that  the  representations  by  which  he  r:iei4Q 
was  induced  to  make  the  purchase  were  false  and  fraudulent  on  ^ 
the  part  of  the  defendants,  and  that  the  dividends  declared  were  fraud- 
ulent dividends.  lie  therefore  brought  this  action  to  recover  back  the 
deposits  which  he  had  paid  for  the  shares. 

The  Lord  Chief  Justice  declared  it  to  be  his  opinion  that,  assuming 
the  contract  to  take  shares  to  have  been  induced  by  fraud,  it  was  not 
void  but  only  voidable,  and  that  it  could  not  be  avoided  by  the  plaintiff 
after  he  had  taken  benefit  under  the  contract.  He  was  therefore  of 
opinion  that,  assuming  the  statement  to  be  proved,  the  plaintiff's  remedy 
was  by  an  action  for  deceit,  and  that  he  could  not  maintain  the  present 
action  for  money  had  and  received.  On  this  ground  he  nonsuited  the 
plaintiff  on  the  opening  of  his  counsel. 

Kinglake^  Serjt.,  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground :  ''  that  the  Lord  Chief  Justice,  on  the  opening 
statement  of  counsel  for  the  plaintiff,  ^  That  the  plaintiff  was  induced 
by  fraud  and  fraudulent  misrepresentation  to  become  a  shareholder  in  a 
company  of  which  the  defendants  were  at  the  time  directors  and  privy 
to  the  fraud,  and  had  subsequently,  but  before  discovering  the  fraud, 
received  credit  for  a  dividend  fraudulently  paid  out  of  capital,'  was 
vrong  in  holding  that  the  plaintiff  was  not  entitled  to  recover  the 
moneys  paid  by  him  on  such  shares." 

Knowles,  Edwin  James^  Dowdeswelly  and  Aspland  now  showed 
cause. — The  general  doctrine,  that  fraud  does  not  render  a  contract 
void,  but  only  voidable  at  the  election  of  the  party  defrauded,  is  now 
well  settled:  *Load  i'.  Green,  15  M.  &  W.  216 ;t  Murray  v.  i-^ikq 
Mann,  2  Exch.  5o8.|     It  is  too  late  for  him  to  avoid  the  con-  '- 
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tract  after  a  third  party  has  acquired  an  interest :  Kingsford  v.  Merry, 
11  Excb.  577. t  Neither  can  he  avoid  the  contract  if  he  has  dealt  with 
the  article  as  his  own :  Campbell  v.  Fleming,  1  A.  &  E.  40  (E.  C.  L.  R. 
vol.  28).  In  that  case  the  dealing  was  after  the  party  had  notice  of  the 
fraud ;  but  the  principle  applies  if  he  has  received  any  benefit  before 
the  discovery.  ''  There  can  be  no  rescission  of  the  contract,  unless  the 
parties  can  be  placed  in  statu  quo:*'  per  Parke,  B.,  in  Blackburn  r. 
Smith,  2  Excb.  783,  790.t  There  is  no  rescission  unless  it  be  total: 
Ferguson  t;.  Carrington,  9  B.  &  C.  59  (E.  C.  L.  R.  vol.  17) ;  Strutt  v. 
Smith,  1  CM,  &*  R.  812.t  So  in  Sully  v.  Frean,  10  Exch.  635,t  a 
plea  to  a  bill  of  exchange,  that  the  bill  was  for  the  price  of  a  ship  which 
the  defendant  was  induced  to  buy  by  means  of  false  and  fraudulent 
representations  as  to  its  state,  it  being  in  fact  rotten,  was  held  not  issu- 
able ;  Parke,  B.,  observing :  ^'  The  plea  merely  sets  up  at  best  a  partial 
failure  of  consideration.  The  defendant  still  has  the  ship."  In  Deposit 
Life  Assurance  v,  Ayscouch,  6  E.  &  B.  761,  762  (E.  C.  L.  R.  vol.  88), 
the  same  principle  was  stated  by  Crompton,  J.  He  says :  ^^  When  the 
record  shows  that  the  contract  has  been  executed  so  far  that  the  defen<i- 
ant  has  received  a  benefit,  I  have  doubted  whether,  in  an  action  on  the 
contract,  the  plea  of  fraud  must  not  show  that  he  has  restored  what  he 
has  received."  And  it  is  understood  that  subsequently,  in  a  case  of 
^•151-1  C*^^  ^'  Bishop,(a)  nowhere  reported,  this  Court  acted  upon  *that 
-J  principle  that  this  doubt  was  well  founded.  The  principle  laid 
down  by  Lord  EUenborough  in  Hunt  v.  Silk,  5  East  449,  that,  "  Where 
a  contract  is  to  be  rescinded  at  all,  it  must  be  rescinded  in  toto,  and  the 
parties  put  in  statu  quo,"  is  as  applicable  to  a  rescission  on  the  ground 
of  fraud  as  to  any  other  rescission.  Now  how,  on  the  plaintifi'*s  own 
statement,  can  he  here  put  the  parties  in  statu  quo?  He  has  had  shares; 
and  for  three  years  he  has  had  the  chance  of  their  proving  profitable. 
^ifzoi  ^^  ^^9  received  dividends;  he  might  have  received  them  in 
"'J  ♦money,  but  elected  to  receive  them  in  shares;  and  on  thein 

(a)  COLE  r.  BISHOP. 

Thts  was  an  action  brought  to  recorer  a  balance  of  200^  on  an  agreement  for  the  sale  of 
the  lease  of  the  plaintiff's  house,  the  fixtures,  fittings,  stock  in  trade  and  the  good-will  of  the 
plaintiff's  business,  for  760^  Picas.:  Non  assumpsit  and  Fraud.  Issues  thereon.  On  the  first 
trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  Sittings  after  Hilary  Term  IBM,  the  Terdict 
passed  for  the  plaintiff'  for  the  full  amount  claimed.  In  the  ensuing  term,  J/.  Chamber*  obtained 
a  rule  Nisi  for  a  new  trial  upon  affidavits  only ;  which  was  made  absolute  in  the  same  term 
(May  Ist,  1854),  before  Lord  Campbell,  C.  J.,  Wightmnn,  Erie,  and  Crompton,  Js.  On  the 
second  trial,  at  the  Middlesex  Sittings  in  Trinity  Term  1854,  before  Wightman,  J.,  theplaiotiff 
again  obtained  a  Terdict,  which  was  not  disturbed.  The  aflSdavits  used  on  the  motion  show 
that,  before  the  bargain  was  made,  the  defendant  had,  by  plaintiff''8  oonsent,  placed  an  agent 
in  the  shop  to  receive  the  proceeds  of  the  business  for  one  week ;  and  that  it  was  on  the  report 
of  this  agent  that  the  price  was  agreed  on.  The  affidavits  for  the  defendant  made  out  a  strong 
case  to  show  that  during  this  week  the  plaintiff'  had  employed  different  people  to  go  as  if  they 
wore  customers,  and  pay  to  the  defendant's  agent  with  the  plaintiff's  money  for  the  goods  they 
seemed  to  buy ;  and  that  the  defendant  at  the  trial  was  taken  by  surprise,  and  could  not  produce 
his  evidence  to  prove  this  fraud.  The  affidavits  in  answer,  besides  denying  the  fraud,  statc>i 
that  the  lease,  fixtures,  fittings  and  stock  in  trade  were  very  nearly  worth  the  whole  money, 
and  that  the  defendant  was  still  in  possession  of  them.  The  reporters  are  unable  to  obtain 
any  account  of  what  passed  in  Bane  when  the  rule  was  made  absolute ;  but,  from  the  ob^crrs- 
tions  made  by  the  court  in  the  case  in  the  text,  it  is  presumed  that  the  court  was  of  opinion 
that  the  matter  had  not  been  sufficiently  invest igatcd  at  the  first  trial,  but  that,  if  it  appeared 
that  the  defendant  had  received  benefit  under  the  agreement,  as  alleged  on  the  affidavits,  the 
plaintiff  would  be  entitled  to  a  verdict;  and  that  Wightman,  J.,  ruled  accordingly  at  the  second 
trial. 
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also  he  has  had  his  chance  of  profit.  An  offer  to  return  these  shares 
now,  if  it  were  practicable,  would  be  like  an  offer  to  return  a  lottery 
ticket  after  it  has  turned  up  a  blank.  But  it  is  not  possible  to  returi^ 
the  shares :  the  other  partners  in  the  mine  and  the  creditors  of  the  com- 
pany^ have  vested  rights  which  prevent  that.  And,  besides,  the  nature 
of  the  shares  has  been  changed ;  they  have,  by  the  act  of  the  plaintiff, 
been  converted  from  shares  in  a  common  partnership  into  shares  in  a 
company  with  limited  liability. 

Kinglake^  Serjt.,  Phinn^  and  Horace  Lloyd,  in  support  of  the  rule. — 
The  question  is,  whether  the  opening  statement  disclosed  a  case  to  go 
to  the  jury :  if  it  did,  the  nonsuit  was  wrong.  An  allottee  of  shares 
in  a  mine,  to  be  conducted  on  the  cost-book  principle,  may  recover  his 
deposits :  Johnson  v.  Goslett,  3  Cora.  B.  N.  S.  669.(a)  [Crompton, 
J. — In  that  case  the  projected  company  was  wholly  abortive.]  The 
case  is  as  strong  when  the  company  is  fraudulent.  It  is  not  to  be  dis- 
puted that  fraud  does  not  render  a  contract  void  except  at  the  option 
of  the  party  defrauded.  [Crompton,  J. — When  you  enunciate  the 
proposition  that  a  party  has  a  right  to  rescind,  you  involve  in  it  the 
qualification,  if  the  state  of  things  is  such  that  he  can  rescind.  If  you 
are  fraudulently  induced  to  buy  a  cake  you  may  return  it  and  get  back  ' 
the  price ;  but  yon  cannot  both  eat  your  cake  and  return  your  cake.] 
The  decision  in  Campbell  v,  Fleming,  1  A.  &  £.  40  (E.  G.  L.  R.  vol. 
28),  turned  entirely  on  the  dealing  "^with  the  property  after  the  r-^^  r q 
discovery  of  the  fraud.  The  statement  here  was  that  the  divi-  ^ 
dends  were  themselves  fraudulent;  it  cannot  be  said  that  this  fresh 
fraud  put  the  defendants  in  a  better  situation.  [Lord  Campbell,  C.  J. — 
For  three  years  the  plaintiff  has  had  the  chance  of  profit.  Do  you  say 
that  in  the  case  put,  of  the  lottery  ticket,  you  could  return  it  after  it 
had  turned  up  a  blank  ?  Crompton,  J. — And,  besides,  the  plaintiff 
has  changed  the  nature  of  the  shares.  Do  you  say  that  a  butcher  who 
has  bought  live  cattle  could  insist  on  the  vendor  restoring  the  price  and 
taking  back  the  slaughtered  carcases  ?]  It  is  hard  if  all  remedy  for  the 
fraud  is  lost  where  the  deceit  can  be  prolonged  till  the  deceived  party 
has  acted  on  it.  [Crompton,  J. — All  remedy  is  not  lost.  He  can  no 
longer  rescind  the  contract,  which  would  work  injustice ;  but  he  may 
bring  an  action  on  the  deceit,  and  recover  his  real  damage.  Erle, 
J. — That  was  the  case  of  Cole  v.  Bishop,  ant^,  p.  150,  note  (a).  The 
purchaser  was  unable  to  treat  the  contract  as  void  ab  initio :  but  in  a 
cross-action  tried  before  me,  of  Bishop  v.  Cole,  he  recovered  a  full 
indemnity.] 

Erle,  J. — I  am  of  opinion  that  the  nonsuit  was  right.  The  plaintiff 
claims  to  repudiate  the  contract  under  which  shares  were  allotted  to 
him;  to  give  up  the  shares,  and  recover  back  the  price.  There  are  several 
grounds  of  objection,  all  falling  under  the  same  principle :  the  plaintiff 
cannot  avoid  the  contract  under  which  he  took  the  shares,  because  he 
cannot  restore  them  in  the  same  state  as  when  he  took  them.  In  1853 
the  plaintiff  accepted  the  shares ;  and  from  that  time  he  was,  in  point 
of  law,  in  possession  of  the  mine,  and  worked  it  by  his  agent  the  purser. 
After  three  years  working  of  the  *mine,  and  trying  to  make  a  r^icj 
profit,  he  cannot  restore  the  shares  as  they  were  before  this  was  ^- 

(o)  lo  Excb.  Cb. ;  affirmiiig  the  judgment  of  C.  P.  in  Johnson  v.  Goslett,  18  Com.  B.  728 
(£.  C.  L.  R.  ToL  86). 
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done.  But,  further,  he  not  only  had  the  chance  of  profit,  but  dividends 
were  declared,  and  received  by  him.  They  were  not  received  in  money, 
]t  is  true ;  but  the  receipt  of  money's  worth  has  the  same  effect  in  law. 
Then  he  has  also  changed  the  nature  of  the  article:  the  shares  he 
received  were  shares  in  a  company  on  the  cost-book  principle ;  the 
plaintiff  offers  to  restore  them  after  he  has  converted  them  into  shares 
in  a  joint  stock  corporation.  Lastly,  the  offer  to  restore  these  shares 
is  not  made  till  after  the  company  is  in  the  course  of  being  wound  up, 
when  all  chance  of  profit  is  over,  and  the  shares  can  only  be  a  source 
of  loss.  I  have  looked  at  this  as  if  no  others  were  concerned  but  the 
plaintiff  and  defendants ;  but  no  doubt  there  may  have  been  liabilities 
incurred  by  the  plaintiff  to  third  persons,  rendering  it  impossible  for  him 
to  rescind. 

Crompton,  J. — ^When  once  it  is  settled  that  a  contract  induced  by 
fraud  is  not  void,  but  voidable  at  the  option  of  the  party  defrauded,  it 
seems  to  me  to  follow  that,  when  that  party  exercises  his  option  to 
rescind  the  contract,  he  must  be  in  a  state  to  rescind ;  that  is,  he  must 
be  in  such  a  situation  as  to  be  able  to  put  the  parties  into  their  original 
state  before  the  contract.  Now  here  I  will  assume,  what  is  not  clear  to 
me,  that  the  plaintiff  bought  his  shares  from  the  defendants  and  not  from 
the  company,  and  that  he  might  at  one  time  have  had  a  right  to  restore 
the  shares  to  the  defendants  if  he  could,  and  demand  the  price  from 
them.  But  then  what  did  he  buy  ?  Shares  in  a  partnership  with 
others.  He  cannot  return  those ;  he  has  become  bound  to  those  others. 
♦I'S^I  *^^*^^  stronger,  he  has  changed  their  nature:  what  he  now  has 
-'  and  offers  to  restore  are  shares  in  a  quasi  corporation  now  in 
process  of  being  wound  up.  That  is  quite  enough  to  decide  this  case. 
The  plaintiff  must  rescind  in  toto  or  not  at  all ;  he  cannot  both  keep  the 
shares  and  recover  the  whole  price.  That  is  founded  on  the  plainest 
principles  of  justice.  If  he  cannot  return  the  article  he  must  keep  it, 
and  sue  for  his  real  damage  in  an  action  on  the  deceit.  Take  the  case 
I  put  in  the  argument,  of  a  butcher  buying  live  cattle,  killing  them, 
and  even  selling  the  meat  to  his  customers.  If  the  rule  of  law  were  as 
the  plaintiff  contends,  that  butcher  might,  upon  discovering  a  fraud  on 
the  part  of  the  grazier  who  sold  him  the  cattle,  rescind  the  contract  and 
get  back  the  whole  price:  but  how  could  that  be  consistently  with 
justice  ?  The  true  doctrine  is,  that  a  party  can  never  repudiate  a  con- 
tract after,  by  his  own  act,  it  has  become  out  of  his  power  to  restore 
the  parties  to  their  original  condition. 

Lord  Campbell,  C.  J. — I  will  only  say  that  I  remain  of  the  opiniou 
which  I  expressed  at  the  trial.  The  plaintiff,  on  his  own  showing,  can- 
not rescind  the  contract  and  sue  for  money  had  and  received,  but  must 
seek  his  reipedy  by  a  special  action  for  deceit.  In  that  action,  if  he 
proves  what  he  states,  he  will  recover,  not  the  original  price,  but  what- 
ever is  the  real  damage  sustained. 

(No  other  judge  was  present.)  Rule  discharged. 
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♦HENRY  BRINSLEY  SHERIDAN  v.  The  PHCENIX  Life  r^j^g 

Assurance  Company.     April  26.  .  ^    ^ 

Plaintiir  effected  a  policy  of  assurance  with  defendant,  dated  2d  August,  1856,  on  the  life  of  B. 
The  poliej  recited  that  plaintiff  had  paid  to  defendant  8/.  j}«.  as  the  premium  for  the  assur- 
aaee  to  2d  November,  1356;  and  it  witnessed  that,  if  B.  should  die  before  the  termination 
of  twelve  calendar  months  from  the  date,  or  should  live  beyond  such  period,  and  plaintiff 
should,  on  or  before  that  period,  or  on  or  before  the  expiration  of  every  succeeding  twelve 
calendar  months,  provided  B.  be  still  living,  pay  the  annual  amount  of  premium,  then  defend- 
ant should  be  liable  to  pay  1000/. :  provided  that,  if  B.  died  before  the  whole  of  the  eaid 
qnarterly  payments  should  have  become  payable  under  these  presents  for  the  year  in  which 
he  should  ao  die,  it  should  be  lawful  for  the  defendant  to  deduct  and  retain  from  the  said 
1000^  so  much  as  would  be  sufficient  to  pay  and  satisfy  the  whole  of  the  said  premiums  for 
that  year,  reckoning  the  year  to  commence  from  2d  August. 

B.  died  within  twelve  calendar  months  from  the  date ;  and,  at  the  time  of  his  death,  the  third 
quarterly  instalment  of  8/.  5«.  was  due  and  unpaid. 

Held  by  the  Court  of  Exchequer  Chamber  (dubitante  Willes,  J.)*  reversing  the  judgment  of  the 
Court  of  Q.  B.,  that  the  defendant  was  liable  to  pay  the  1000/.,  the  policy  being  from  year 
to  year,  not  from  quarter  to  quarter ;  and  the  payment  of  the  instalments  at  the  quarters  not 
being  a  condition  precedent  to  the  continuance  of  the  policy  for  the  current  year. 

Count  on  a  policy  of  life  assurance,  which  was  set  oat  in  hsec  verba 
in  the  count.     The  material  parts  were  as  follows. 

"Phoenix  Life  Assurance  Company.  Chief  office,  1  Leadenhall 
Street,  London.  Sum  assured,  10002.  No.  8115.  Annual  premium, 
33^  Whole  term.  Payable  by  quarterly  instalments  of  8L  5«.  each. 
Participating  scale." 

"  Whereas  Henry  Brinsley  Sheridan,  for  and  on  behalf  of  The  Times 
Life  and  Guarantee  Society,  No.  32,  Ludgate  Hill,  London,  hereinafter 
designated  the  assured,  has  proposed  to  effect  an  assurance  with  The 
Phoenix  Life  Assurance  Company,  in  the  sum  of  10002.  upon  and  for  the 
whole  continuance  of  the  life  of  Carl  Frederick  Albert  Blomberg  of  No. 
81,  Mere  Street,  Berlin ;  and  whereas  the  said  assured  has  paid  to  the  said 
company  the  sum  of  8L  5«.,  as  the  premium  for  the  said  assurance  until 
the  2d  day  of  November,  1856:  *Now  this  policy  witnesseth  r*i  ry 
that,  if  the  said  Carl  Frederick  Albert  Blomberg  shall  die  before  ^  "^ 
the  termination  of  twelve  calendar  months  from  the  date  hereof,  or  shall 
live  beyond  such  period,  and  the  said  assured  or  his  assigns,  or  the 
holders  of  this  policy  who  shall  be  registered  as  such  in  the  book  here- 
inafter mentioned  of  the  said  company,  shall,  on  or  before  that  period, 
or  on  or  before  the  expiration  of  every  succeeding  twelve  calendar 
months,  provided  the  said  Carl  Frederick  Albert  Blomberg  be  still 
lining,  pay  or  cause  to  be  paid,  at  the  office  for  the  time  being  of  the 
Eaid  company,  the  annual  amount  of  premium,  then  the  funds  and  other 
property  of  the  said  company  shall,  according  to  the  deed  of  settlement 
of  the  said  company  for  the  time  being,  be  subject  and  liable  to  pay  to 
the  said  assured  or  his  successors  in  office,  executors,  administrators,  or 
assigns,  as  the  case  may  be,  or  to  the  holder  of  this  policy  who  shall  be 
registered  as  aforesaid,  within  three  calendar  months  after  satisfactory 
proof  of  the  death  of  the  said  C.  F.  A.  Blomberg  shall  have  been  received 
at  the  said  office  of  the  said  company,  the  sum  of  1000?.,  together  with 
BQch  further  sum  or  sums  as  shall  have  accrued  to  this  policy  by  way 
of  bohus  pursuant  to  the  rules  and  regulations  for  the  time  being  of  the 
said  company.  Provided  always  that,  if  the  said  C.  F.  A.  Blomberg 
shall  happen  to  die  before  the  whole  of  the  said  quarterly  payments  shall 
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have  become  payable  under  these  presents  for  the  year  in  which  he  shall 
60  die,  it  shall  be  lawful  for  the  said  directors  to  deduct  and  retain  from 
the  said  sum  of  10002.  so  much  as  will  be  sufficient  to  pay  and  satisfy 
the  whole  of  the  said  premiums  for  that  year,  reckoning  the  said  year  to 
commence  from  the  2d  day  of  August."  There  was  a  proviso  avoiding 
*1  '^m  ^^^  *policy  if  Blomberg  should  die  by  duelling  or  by  his  own  hand 
-I  before  he  had  been  assured  fifteen  months  and  made  two  annual 
payments  ;  and  in  some  other  events  not  material.  "In  witness,"  &c. : 
seal  of  company :  signatures  of  three  directors :  date  2d  August,  1856. 
Averments  of  general  performance  of  conditions,  and  of  the  death  of 
Blomberg  after  the  making  of  the  policy  and  while  it  was  in  force. 
Breach :  non-payment. 

Plea  5.  That  the  said  Carl  Frederick  Albert  Blomberg  died  within 
twelve  calendar  months  from  the  date  of  the  said  policy,  and  after  the 
third  of  the  said  quarterly  instalments  or  payments  of  81,  5s.  each 
became  payable  according  to  the  said  policy ;  and  at  the  time  of  his 
death  the  said  third  of  the  said  instalments  was  unpaid,  and  never  was 
paid,  although  the  defendants  were  ready  and  willing  to  receive  the 
same  when  it  became  payable :  and  by  the  said  non-payment  the  said 
policy  became  lapsed  and  was  void.     Demurrer.     Joinder. 

The  case  was  argued  in  this  Term.(a) 

(7.  Milwardj  for  the  plaintiff. — The  question  is  on  the  construction 
of  the  policy.  The  Company  might  have  made  the  punctual  payment 
of  each  quarterly  instalment  during  the  first  year  a  condition  precedent 
to  the  right  to  be  paid  if  the  life  dropped  within  the  year ;  but  they 
have  not  done  so.     They  might  sue  for  the  quarterly  premium. 

Hugh  JBilly  contra. — The  general  scheme  of  all  life  insurance  is  that 
the  assured  is  at  liberty,  by  paying  the  annual  premiums  from  year  to 
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year,  to  keep  up  the  *policy,  or  at  liberty  to  refrain  from  paying 
the  premium  in  any  year  and  let  it  drop.  No  insurance  office 
ever  can  sue  for  a  premium ;  for  the  insured  is  at  liberty  not  to  pay  it ; 
the  office  relies  on  the  payment  being  a  condition  for  keeping  up  the 
policy.  Here,  in  this  particular  policy,  the  same  principle  is  extended 
to  the  quarterly  payments. 

C.  Milward  was  heard  in  reply.  Cur,  adv,  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
On  narrowly  inspecting  the  strangely  framed  life  policy  on  which  this 
action  is  brought,  we  have  come  to  the  conclusion  that  it  is  to  be 
construed  as  a  policy  from  quarter  to  quarter,  leaving  the  assured  at 
liberty  to  drop  it  at  the  end  of  any  quarter,  and  not  imposing  any 
continuing  liability  on  the  insurance  company  unless  the  quarterly 
payment  is  made  at  the  end  of  the  quarter.  '^  The  annual  premiam, 
33/.,**  is  expressly  declared  to  be  "payable  by  quarterly  instalments:'* 
and  it  would  require  clear  language  to  show  that  credit  was  to  be  given 
for  any  part  of  the  premium  after  the  time  when  it  became  due,  and 
that  the  insurance  company  agreed  to  be  liable  for  a  prolonged  space 
of  time  in  respect  of  whiph  the  premium  payable  had  not  been  paid. 
The  policy  does  say  that,  if  Blomberg  should  die  before  the  termination 
of  twelve  calendar  months  from  Its  date,  the  company  should  be  liable: 
but  it  adds  a  condition  as  to  the  payment  of  premium,  which  we^hink 
amounts  to  a  condition  precedent  that  the  premium  shall  be  paid  quarterly: 

(a)  April  23d.    Before  Lord  Campbell,  C.  J.,  Wightmon,  Erie,  and  Cromptoni  Js. 
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and  nothing  follows  to  show  that  the  language  "^creating  the  con-  r^^ipA 
dition  is  not  used  according  to  its  natural  meaning.  As  no  ^ 
general  rule  of  law  is  in  question,  and  as  policies  in  this  extraordinary 
form  must  be  exceedingly  rare,  we  do  not  think  that  there  would  be  any 
advantage  in  commenting  more  particularly  on  its  terms  before  giving 
judgment  for  the  defendants.  Judgment  for  defendants. 


COURT  OF  EXCHEQUER  CHAMBER. 

[Nov.  29,  1858.] 

The  plaintiff  alleged  error  in  the  Court  of  Exchequer  Chamber.  The 
defendants  denied  the  error. 

The  case  was  argued  in  the  Exchequer  Chamber  in  Michaelmas 
Vacation,  1858.(a) 

Lush,  for  the  plaintiff. — The  policy  expressly  stipulates  that  the 
1000/.  is  to  be  paid  if  Blomberg  dies  within  twelve  months  from  the 
date  of  the  policy,  2d  August,  1856.  This  is  not  qualified  by  what  is 
added.  As  the  language  of  the  instrument  is  that  of  the  company,  it 
must,  if  there  be  an  ambiguity,  be  construed  against  them.  And  the 
language  is  at  least  consistent  with  the  liability  for  which  the  plaintiff 
contends.  The  annual  premium  is  to  be  paid  on  or  before  the  expira- 
tion of  every  twelve  months :  it  is  true  that,  according  to  the  heading 
of  the  policy,  though  not  according  to  the  body,  the  premium  is  to  be 
paid  quarterly:  but  this  is  merely  a  particular  mode  of  payment  agreed 
to:  a  *default  in  this  is  not  a  default  in  the  performance  of  the  r^ip-i 
condition  of  payment  of  the  annual  premium  at  or  before  the  ^ 
expiration  of  the  year.  The  policy,  instead  of  requiring  payment  of  the 
whole  annual  premium  in  advance,  gives  time  for  its  being  paid  by 
instalments :  and  there  are  no  words  avoiding  the  policy  in  the  case  of 
non-payment  of  the  instalments.  The  company  cannot  lose :  under  the 
proviso  they  may  always  deduct  the  premiums  for  the  whole  current 
year.  It  is  an  insurance  for  each  year,  not  for  each  quarter:  the 
proviso  is  unintelligible  if  the  insurance  is  to  drop  at  the  end  of  any  of 
the  first  three  quarters. 

Bovill,  contrk. — The  insurance  is  clearly,  in  the  first  instance,  only 
from  2d  August  to  2d  November.  Connecting  this  with  the  heading, 
the  result  is  that  the  insurance  is  for  each  quarter,  the  assured  having 
the  option  of  continuing  it  for  the  whole  period  of  Blomberg's  life  by 
paying  SI.  5«.  at  the  end  of  each  quarter :  but,  in  default  of  such  pay- 
ment, the  policy  drops.  It  is  an  ordinary  form,  in  a  policy,  to  recite 
tnat  the  assured  has  paid  a  certain  sum  as  the  premium  for  the  first 
Tear:  here  the  quarter  is  substituted  for  the  year.  [Williams,  J. — 
IIow  do  you  deal  with  the  words  which  state  the  condition  to  be  that 
the  "annual  amount  of  premium"  is  to  be  paid  "on  or  before  that 
period,"  that  is,  the  period  of  twelve  calendar  months  from  the  date, 
••or  on  or  before  the  expiration  of  every  succeeding  twelve  calendar 
months?"]  The  premiums  for  the  whole  year  must,  no  doubt,  be  all 
paid  at  or  before  the  expiration  of  the  year :  but  they  are  to  be  paid 

(a)  yoTcmber  27th,  1858.  Boforo  Cockburn,  C.  J.,  Pollock,  C.  B.,  Williams,  Crowder  and 
WiUes,  Js.,  and  Martin,  Watson,  and  Channell,  Bs. 
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quarterly.  The  heading  of  the  policy  must  be  taken  into  consideration : 
*lf)^l  without  that  it  does  not  appear  what  the  whole  annaal  premium 
"-'  *i8.  [Pollock,  C.  B. — If  the  insurance  be  only  quarterly,  what 
does  the  assured  get  in  return  for  the  right,  which  the  company  by  the 
proviso  reserve,  of  deducting  the  premium  for  the  whole  year,  at  what- 
ever time  in  the  year  the  death  occurs  ?]  He  is  relieved  from  paying 
the  whole  annual  premium  in  advance.  The  words  ''  or  shall  live 
beyond  such  period,*'  as  they  refer  to  a  contingency  which  has  not 
occurred,  may  be  struck  out ;  and  then  the  words  ^^  shall  die  before  the 
termination  of  twelve  calendar  months  from  the  date  hereof"  will  be 
connected  with  the  condition  of  payment,  that  is  of  payment  of  the 
annual  premium  by  quarterly  instalments.  The  proviso  assumes  that 
the  premiums  are  due  quarterly.  In  Want  v.  Blunt,  12  East  183,  a 
point  something  like  this  was  discussed.  [Cockburn,  G.  J. — There  was 
no  question  there  between  annual  and  quarterly  insurances.]  The 
policy  was  there  considered  to  have  dropped  by  non-payment  of  the 
quarterly  premium. 

Cockburn,  C.  J.  (stopping  Lush^  in  reply). — We  are  unanimous  in 
considering  that  the  judgment  must  be  reversed.  *We  will  deliver  a 
written  judgment  on  Monday. 

WiLLES,  J. — I  myself  have  considerable  doubts,  but  not  sufficiently 
strong  to  induce  me  to  differ  from  the  rest  of  the  Court. 

Cur.  adv.  vulL    ' 

Pollock,  C.  B.,  now  delivered  the  judgment  of  the  Court. 
*16S1  '^^^^  ^*'  *^  action  on  a  life  policy  effected  by  the  *plaintiff 
-^  with  the  defendants  upon  the  life  of  Carl  Frederick  Albert 
Blomberg.  The  declaration  set  forth  the  policy :  by  which  it  appeared 
that  the  sum  assured  was  lOOOZ.  The  "  annual  premium,  33Z.*'  "  Whole 
term"  (no  doubt  meaning  the  whole  term  of  life).  "Payable  by 
quarterly  instalments  of  8/.  5«.  each.*'  The  policy,  after  reciting  the 
proposal,  and  that  the  assured  had  paid  to  the  said  company  the  sum  of 
81,  58.  as  the  premium  for  the  said  assurance  until  the  2d  day  of 
November,  1856,  proceeded  thus:  ''Now  this  policy  witnesseth  that,  if 
the  said  C.  F.  A.  Blomberg  shall  die  before  the  termination  of  twelve 
calendar  months  from  the  date  hereof,  or  shall  live  beyond  such  period, 
and  the  said  assured  or  his  assigns,  or  the  holders  of  this  policy  who 
shall  be  registered,"  &c.,  "shall,  on  or  before  that  period^  or  on  or  before 
the  expiration  of  every  succeeding  twelve  calendar  months,  provided  the 
said  C.  F.  A.  Blomberg  be  still  living,  pay  or  cause  to  be  paid,  at  the 
office  for  the  time  being  of  the  said  company,  the  annual  amount  of 
premium,"  then  the  funds  of  the  company  shall  be  subject  and  liable, 
&c.  There  was  then  a  proviso  that,  if  the  said  C.  F.  A.  Blomberg 
should  happen  to  die  before  the  whole  of  the  said  quarterly  payments 
should  have  become  payable  under  those  presents  for  the  year  in  which 
he  shall  so  die,  it  shall  be  lawful  for  the  directors  to  deduct  and  retain 
from  the  said  sum  of  lOOOZ.  so  much  as  would  be  sufficient  to  pay  and 
satisfy  the  whole  of  the  said  premiums  for  that  year.  There  was  a 
further  provision  that,  if  the  person  whose  life  was  insured  should  die 
by  duelling  or  by  his  own  hand  before  he  should  have  been  assured  by 
the  company  fifteen  months  and  made  two  annual  payments,  the  policy 
should  be  void. 
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*Tfae  declaration  then  stated  that,  while  the  policy  was  in  full  r*i^± 
force,  C.  F,  A.  Blomberg  died.     The  usual  averments  were  then  *• 
made :  and  the  sum  insured,  &c.,  was  claimed. 

The  defendants  pleaded  that  G.  F.  A.  Blomberg  died  within  twelve 
calendar  months  from  the  date  of  the  policy,  and  after  the  third  quarterly 
payment  became  payable  ;  and  that,  at  the  time  of  his  death,  the  third 
instalment  was  unpaid,  and  never  was  paid.  To  which  there  Was  a 
demurrer ;  and  joinder  in  demurrer. 

On  the  arguments  in  the  Court  below  (which  have  not  been  fully 
reported)  the  Court  gave  a  written  judgment  for  the  defendant.  Upon 
vhich  the  present  writ  of  error  has  been  brought :  and  the  case  was 
argued  before  us  on  Saturday  last. 

For  the  plaintiiF,  Mr.  Lush  contended  that  this  was  an  annual  policy ; 
that  is,  a  policy  for  a  year,  and  from  year  to  year ;  the  annual  premium 
being  payable  by  quarterly  instalments ;  the  first  instalment  being  pay- 
able immediately,  the  remainder  by  three  quarterly  payments.  And  it 
Kas  argued  that,  time  having  been  given,  the  non-payment  at  the  day 
appointed  could  not  be  a  ground  of  forfeiture  or  render  the  policy  void, 
or  be  construed  as  a  condition  precedent,  without  express  words  to  that 
effect :  and  our  attention  was  called  to  the  fact,  that  there  are  no  such 
express  words. 

On  the  part  of  the  defendant,  Mr.  Bovill  argued  that  the  policy  was, 
in  substance,  not  an  annual  one,  but  from  quarter  to  quarter ;  that  the 
due  payment  of  the  quarterly  instalment  was  a  condition  precedent  to 
the  continuance  of  the  policy  for  another  three  months ;  and  that,  the 
instalment  not  having  been  paid  at  the  day,  the  policy  was  not  con- 
tinued, and  therefore  ceased.  In  support  of  *this  view  it  was  r^cif^f; 
urged  that  the  sum  recited  to.  have  been  paid  showed  that  the  ^ 
assurance  was  for  three  months  only,  as  it  was  called  ^'  the  premium  for 
the  $aid  assurance  until  the  2d  day  of  November^  1856.*'  We  rather 
think  the  words  ^^for  the  said  assurance'  should  be  read  as  if  within  a 
parenthesis,  and  that  the  premium  until  the  day  is  meant,  and  not  the 
assurance.  It  was  further  argued,  that  the  operative  words  in  the 
policy  should  be  read  thus :  '^  If  the  said  C.  F.  A.  Blomberg  shall  die 
before  the  termination  of  twelve  calendar  months  from  the  date  hereof, 
and  the  said  assured,  &c.,  shall,  on  or  before  that  period,  pay  or  cause 
to  be  paid  the  annual  amount  of  premium,  then  the  funds  shall  be 
liable,"  &c.  And  Mr.  Bovill  contended  that  the  expression  ^^  annual 
amount  of  premium"  was  to  be  expounded  to  mean  the  quarterly  pay- 
ments on  the  regular  days  when  they  would  become  due ;  an<jl  that  we 
ODght  to  hold  such  payments  to  be  conditions  precedent  to  the  continu- 
ance of  the  policy.  This  is  certainly  the  most  favourable  way  of  pre- 
senting the  case  of  the  defendants.  But,  assuming  that  the  policy  is  to 
be  so  read,  we  cannot  adopt  the  construction  suggested  by  Mr.  Bovilly 
and  especially  that  which  makes  payment  on  the  quarter  days  a  condi- 
tion precedent. 

We  entirely  agree  with  the  Court  of  Queen's  Bench  that  this  is  a 
strangely  framed  life  policy ;  and  the  cause  of  it  is  obvious  enough :  the 
company  have  engrafted  some  new  terms  upon  the  old  form,  without 
making  all  the  alterations  necessary  to  render  the  policy  consistent  and 
iatelligible.  But  we  think  the  consequence  of  this  is  that,  as  far  ms 
reasonably  and  properly  we  can,  we  ought  to  construe  the  contract  (the 
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langaage  and  terms  of  ivhich  proceed  entirely  from  the  office)  so  as  not 
*1661  ^  defeat  the  contract,  or  make  it  void,  or  work  what  is  in  ^'the 
-I  nature  of  a  forfeiture,  without  express  words  which  require  us  to 
do  so. 

The  question  perhaps  does  not  admit  of  any  solution  wholly  free  from 
doubt  or  difficulty. 

If  the  policy  is  held  to  be  an  insurance  from  year  to  year,  time  being 
given  to  pay  the  instalments,  some  doubt  may  be  entertained  whether 
the  instalments,  as  they  became  due,  constituted  a  debt  from  the  assured 
to  the  company.  On  the  other  hand,  if  this  was  a  policy  from  three 
months  to  three  months,  the  condition  by  which  the  company  may 
deduct  and  retain  what  will  give  them  a  whole  year's  premium  cannot 
be  accounted  for.  And,  in  order  to  enforce  the  payment  of  the  quar- 
terly instalments,  we  have  to  infer  a  condition  *^  precedent"  which  will 
defeat  the  policy,  without  any  express  words  which  create  one.  We 
think  we  are  bound  to  put  on  every  contract  that  construction  which  in 
our  judgment  is  the  true  one :  but,  if  there  be  a  doubt,  we  think,  of  all 
instruments  that  come  before  us,  none  requires  a  more  liberal  construc- 
tion than  a  life  policy. 

We  are  of  opinion  that,  on  the  true  construction  of  this  policy,  it  was 
an  annual  insurance ;  that  is,  an  insurance  for  a  year,  and  from  year  to 
year,  time  being  given  to  pay  the  annual  premium  by  quarterly  instal- 
ments :  and  that  it  was  not  an  insurance  from  quarter  to  quarter  (which 
is  the  ground  of  the  decision  in  the  court  below) :  and  we  are  of  that 
opinion,  because  the  premium  is  at  the  commencement  called  an  annual 
premium,  and  is  several  times  mentioned  in  the  policy  as  an  annual  pre- 
mium ;  also  because  the  death  of  the  party  insured  is  always  referred  to 
a  period  of  twelve  months,  and  not  three  months;  and  because  the 
power  to  deduct  seems  founded  upon  the  right  of  the  company  originally 
*1f)71  *^  ^^y^  the  whole  annual  premium  paid  at  the  beginning  of  the 
^  year,  the  payment  by  instalments  being  an  indulgence  which 
ought  not  to  prejudice  the  company.  And  we  are  of  opinion  that,  as 
soon  as  the  insurance  was  eiFected,  the  life  was  insured  for  a  year.  Had 
the  assured  agreed  to  pay  the  instalments,  there  would  have  been  no 
doubt ;  the  consideration  of  the  insurance  would  have  been  one  instal- 
ment actually  paid,  and  an  agreement  to  pay  the  others :  and  it  would 
have  required  a  clear  and  express  provision  to  defeat  the  policy  and 
render  the  insurance  void  on  non-payment  of  the  instalments  at  each 
quarter.  As  the  policy  is  actually  framed,  there  is  no  promise  to  pay ; 
but  also  there  is  no  express  statement  or  provision  as  to  the  consequence 
of  non-payment.  And  we  think  express  words  are  necessary,  in  this 
ease,  to  make  the  non-payment  at  the  quarter  a  condition  precedent  to 
the  continuance  of  the  policy.  There  is  nothing  in  the  policy  that 
requires  us  to  infer  such  a  condition.  There  is  no  provision  that  the 
policy  shall  cease  if  the  quarterly  instalments  be  not  regularly  paid : 
there  might  have  been  nothing  unreasonable  if  there  had  been  such  a 
provision ;  but,  reasonable  or  not,  we  must  have  given  effect  to  it  had  it 
formed  part  of  the  contract.  But  it  does  not,  in  our  judgment ;  which 
must  therefore  be  for  the  plaintiff.  Judgment  reversed,  (a) 

(a)  The  jvdgneat  of  tht  Comrt  of  Exchequer  Chamher  wmi  reTened  in  the  Hoiue  of  Lordf, 
ISlh  Aogosl,  1S€0. 
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♦JOHN  CHAPMAN,  Administrator  of  MARGARET  CHAP-   p^^gg 
MAN  his  late  wife,  deceased,  suing  for  the  benefit  of  himself,   '- 
as  the  hasband  of  the  said  MARGARET  CHAPMAN,  v.  JOHN 
ROTHWELL.    April  27. 

Pluntiff,  ss  admin tfltrator  to  his  deceased  wife,  declared  that  defendant  was  in  oecnpation  of 
a  brewery  and  office,  and  a  passage  leading  thereto  from  the  puhlic  street,  used  by  defendant 
for  the  reception  of  customers  in  his  trade  of  a  brewer,  which  passage  was  the  nsnal  means 
of  access  from  the  offioe  to  the  publio  street:  yet  defendant  wrongfully  and  negligently 
pennitted  a  kmp-door  in  the  floor  of  the  passage  to  be  and  remain  open  without  being  pro- 
perly guarded  and  lighted ;  and  the  wife,  who  had  been  to  the  office  as  a  customer  of  defend- 
ant, and  otherwise  in  defendant's  business,  and  was  lawfully  passing  along  the  passage  on 
her  return  from  the  office  to  the  street,  fell  through  the  aperture  caused  by  the  trap-door 
being  and  remaintng  open  and  not  properly  guarded  and  lighted ;  whereby  she  was  killed. 

Od  demurrer  to  the  declaration,  held : 

1.  That  the  plaintiff's  right  to  sue  as  administrator,  under  atat  9  A  10  Vict.  o.  93,  sufficiently 
appeared,  without  express  allegation  of  pecuniary  damage. 

S.  That  the  duty  of  defendant,  and  breach,  sufficiently  appeared. 

The  declaration  charged  that  defendant,  '^before  and  at  the  time  of 
the  grievances  hereinafter  mentioned,  was  in  the  possession  and  occupa- 
tion of  a  brewery,  office,  and  passage  leading  thereto  from  the  public 
street,  used  by  him  for  the  reception  of  customers  and  others  in  his 
trade  and  business  of  a  brewer ;  and  which  said  passage  was  the  usual 
and  ordinary  means  of  ingress  and  egress  to  and  from  the  said  office 
from  and  to  the  said  public  street.  Yet  the  defendant  wrongfully  and 
negligently  permitted  a  certain  trap-door  then  being  in,  and  in  the  floor 
of,  the  said  passage  to  be  and  remain  open,  without  being ,  properly 
guarded  and  lighted.  And  the  plaintiff  says  that  the  said  Margaret, 
his  vife,  who  had  been  to  the  said  office  of  the  said  brewery  as  a  custo- 
mer of  the  defendant,  and  otherwise  in  the  business  of  the  defendant, 
and  was  lawfully  passing  along  the  said  passage  on  her  ''^return  rjic-ii^Q 
from  the  said  office  to  the  said  street,  by  reason  of  the  said  neg-  ^ 
ligence  and  improper  conduct  of  the  defendant  fell  through  and  into  the 
aperture  and  hole  caused  by  the  said  trap-door  being  and  remaining 
open  and  not  properly  guarded  and  lighted  as  aforesaid.  Whereby  she 
was  injured  and  killed.  And  the  plaintiff  (as  administrator  as  aforesaid) 
claims  200t" 

Demurrer.     Joinder. 

Asplandy  for  the  defendant. — The  declaration  discloses  no  claim  sus- 
tainable  under  stat.  9  &  10  Vict.  c.  93.  First :  no  pecuniary  injury  is 
shown  to  have  accrued  to  the  plaintiff.  [Lord  Campbell,  0.  J. — The 
damages  might  be  proved  by  evidence,  under  this  declaration.  Cromp- 
TON,  J. — Sect.  1  appears  to  contemplate  giving  damages  wherever  the 

gtrty  injured  could  have  recovered  them,  whether  nominal  or  more.] 
ut  there  must  be  some  damage  accruing  to  the  party  who  sues.  Under 
stat.  14  6.  B,  c.  48,  ss.  1,  3,  it  was  held  that  a  father,  who  had  not  a 
pecuniary  interest  in  the  life  of  his  son,  could  not  recover  on  a  policy 
effected  in  his  own  name  on  such  life,  though  the  statute  does  not  con* 
•  tain  the  word  "  pecuniary :"  Halford  v.  Kymer,  10  B.  &  C.  724  (E.  C, 
L.  R.  vol.  21).  And  in  Blake  v.  Midland  Railway  Company,  18  Q.  B. 
93  (E.  G.  L.  B.  vol.  86),  this  Court  decided  expressly  that,  under  stat. 
9  &  10  Vict.  c.  93,  none  but  pecuniary  damages  are  recoverable.  If, 
however^  this  declaration  could|  as  is  now  suggested  from  the  Bench,  let 
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in  evidence  of  pecuniary  damage,  it  must  be  admitted  that  this  point 
cannot  be  taken  on  demurrer.  But,  further,  no  wrong  is  shown  bj  the 
*17m  ^^claration.  There  is  no  allegation  that  it  was  the  duty  *of  the 
J  defendant  to  keep  the  trap-door  closed,  [liord  Campbell,  C. 
J. — It  is  better  to  show  the  facts  from  which  the  duty  arises. (a)]  Ko 
such  facts  appear.  [Erlb,  J. — If  you  invite  a  customer  to  come  to 
your  shop  and  leave  a  pitfall  open,  or  a  large  iron  peg  in  the  part  of  the 
floor  over  which  the  customer  is  likely  to  tread,  is  not  that  a  duty  and  a 
breach,  if  an  accident  ensues  ?]  Here  no  invitation  is  shown.  [Lord 
Campbell,  C.  J. — Is  there  not,  substantially  ?]  In  Southcote  v.  Stan- 
ley, 1  H.  &  N.  247,t  a  case  much  like  the  present,  it  was  held  that  the 
defendant  was  not  liable.  [Erle,  J. — The  distinction  is  between  the 
case  of  a  visitor  (as  the  plaintiff  was  in  Southcote  v.  Stanley),  who 
must  take  care  of  himself,  and  a  customer  who,  as  one  of  the  public,  is 
invited  for  the  purposes  of  business  carried  on  by  the  defendant.j  That 
distinction  is  certainly  unfavourable  to  the  present  defendant. 

0.  W.  Wood,  for  the  plaintiff,  was  not  called  upon. 

Per  CuRiAM.(6)  Judgment  for  plaintiff. 

(a)  Seo  the  Lancastor  Canal  CompaDj  v.  Parnabj,  11  A.  ft  E.  230  (E.  C.  L.  R.  roL  39),  in 
Exoh.  Ch.,  affirming  the  judgment  of  Q.  B.  in  Parnabj  v.  The  Lancaster  Canal  Company,  11 
A.  A  E.  223;  Seymour  v.  Maddoz,  16  Q.  B.  326  (B.  C.  L.  R.  voL  71). 

{b)  Lord  Campbell,  C.  J.,  Erie  and  Crompton,  Js.  ^ 

Id  Frees  v.  Cameron,  4  Rich<'\rdsoD  which  she  accidentallj  fell;  and  it  was 

228,  a  clerk  of  the  defendant,  who  was  held  that  the  defendant  was  liable,  as 

a   retail  dealer,   took    a    female  cus-  he,  from  the  nature  of  his  busiDess, 

tomer  into  a  dark  part  of  the  store,  held  out  an  invitation  to  the  public  to 

where   there  was  a  trap-door,  which  come  upon  his  premises, 
had  been  negligently  left  open,  through 
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*LEMON  THOMAS,  Appellant,  v.  EVAN  EVANS, 

Respondent.     April  28. 


Stat  1  Eliz.  0.  17,  8.  3,  prohibits  fishing  except  with  a  net  "whereof  erery  mesh  or  mask  shall 

be  two  inches  and  a  half  broad." 
Held  that  the  breadth  of  two  inches  and  a  half  is  to  be  measnred  by  the  length  of  thread 

between  the  adjacent  knots. 
So  decided,  on  a  cose  arising  nnder  a  local  Act  (45  0.  3,  o.  83,  for  Carmarthenshire)  which, 

by  reference  to  stat.  1  Eliz.  c.  17,  contained  the  same  prohibition. 

This  was  a  case  stated  for  the  opinion  of  this  Court  under  stat.  20 
&  21  Vict.  c.  43. 

The  appellant  was  convicted  at  petty  sessions,  before  four  justices  of 
Carmarthenshire,  and  adjudged  to  pay  20«.  penalty  and  7«.  costs:  "For 
that  he,  the  said  Lemon  Thomas,  did,  within  three  calendar  months  last 
past,  to  wit"  (15th  July  then  last),  at,  &c.,  "  unlawfully  fish  for  salmon, 
in  the  water  of  the  river  Towy  there,  with  a  certain  net,  whereof  the 
mesh  was  less  than  two  inches  and  a  half  broad,  contrary  to  the  statute/' 
&c. 


(a)  Local  and  personal,  public :  **  For  the  preservation  of  salmon  and  other  fish  in  the  riTera 
in  the  county  of  Carmarthen,  and  county  of  the  borough  of  Carmarthen.' 


n 
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The  information  was  laid  by  Evan  Evans,  under  sect.  2  of  stat.  45  G. 
3,  cap.  33,{a)  whereby  it  is  enacted  that  no  person  shall  at  any  timo 
thereafter  "  fish  therein"  (the  said  river  Towy  being  one  of  the  rivers 
enumerated  in  the  said  Act)  "  for  salmon  with  any  other  net  or  nets 
than  such  as  is  or  are  allowed  by  an  Act*'  &c.  (1  Eliz.  c.  17,  "  For  pre- 
servation of  spawn  and  fry  of  fish"),  on  pain  of  forfeiting,  for  a'  first 
offence,  any  sum  not  exceeding  lOZ.  nor  less  than  20«.  And  by  the  said 
statute  of  Elizabeth  it  is  enacted  (6)  that  no  person  shall  take  fish,  as 
therein  mentioned,  "but  only  with  net  or  *  trammel  whereof  the  r^iyo 
laesh(c)  shall  be  two  inches  and  a  half  broad."  *- 

The  fact  that  Thomas  did,  on  the  day  in  question,  fish  in  the  river 
Towy  for  salmon  was  clearly  proved,  and  that  the  mesh  of  the  net  he 
used  measured  exactly  one  inch  and  a  half  from  side  to  side ;  in  other 
vords,  that  the  spaces  between  the  next  opposite  threads  of  the  said  net 
Trere  each  only  one  inch  and  a  half  square:  which  Thomas  contended 
was  sufficient,  inasmuch  as  each  mesh  would  measure  three  inches  when 
drawn  in  a  straight  line;  and  such  line  should  be  deemed  to  be  the 
hreadth  of  the  mesh.     The  case  then  stated : 

"We,  however,  being  of  opinion  that  the  mesh  of  the  net  defendant 
used  was  too  small,  and  that  every  space  between  the  threads  of  the  net 
should  have  been  two  inches  and  a  half  from  one  thread  to  the  opposite, 
and  the  superficial  area  between  the  threads  which  bound  each  mesh 
should  have  been  two  inches  and  a  half  square  at  least,  to  comply  with 
the  requirements  of  the  Acts  hereinbefore  cited,  convicted  the  said 
Lemon  Thomas  as  aforesaid." 

Whereupon  the  appellant  appealed. 

C,  Milward,  for  the  respondent. — The  question  is,  what  satisfies  the 
requisite,  in  stat.  1  Eliz.  c.  17,  s.  3,  that  every  "mesh"  shall  be  "two 
inches  and  a  half  broad."  "  Mesh"  properly  means  the  instrument  with 
which  the  loop  of  the  net  is  made ;  each  of  the  four  sides  of  the  loop  is 
therefore  of  the  breadth  of  the  mesh.  [Crompton,  J. — In  Johnson's 
Dictionary  the  definition  of  "mesh"  is  "The  interstice  of  a  net;  the 
space  between  *the  threads  of  a  net."]  In  Richardson's  Die-  r^-i'-Q 
tionary  also  the  definition  is,  "  The  hole  of  a  net  between  thread  ^  * 
and  thread." 

n.  S.  Giffard^  for  the  appellant. — The  mesh  of  the  net  is  two  inches 
and  a  half  broad  if  the  diagonal  of  the  loop,  when  drnwn  straight,  is  of 
that  breadth.  In  stat.  3  Ja.  1,  c.  12,  which  is  itseTf  an  Act  for  the 
preservation  of  fish,  there  is,  sect.  2,  a  prohibition  against  fishing  "  with 
any  draw-net  or  drag-net  under  three  inches  mesh,  viz.  one  inch  and  an 
half  from  knot  to  knot."  The  distance  from  each  knot  or  angle  to  the 
adjacent  knot  or  angle  is  identical  with  the  distance  between  the  opposite 
threads  or  sides;  so  that,  by  the  definition  in  the  statute  last  cited,  the 
inesh  of  the  net  used  by  the  appellant  was  a  three  inches  mesh.  [(7. 
Milward, — That  statute  relates  to  sea  fishing.  But  stat.  6  &  6  Vict,  c, 
106, 9.  20,  relates  to  salmon-fishing,  and  enacts  as  to  the  Irish  fisheries, 
*'that  no  drag,  stake,  bag,  or  other  net  or  engine  for  the  taking  of  salmon 
with  meshes  or  openings  of  less  size  than  two  inches  and  a  half  between 
l^not  and  knot  or  angle  and  angle,  to  be  measured  on  each  side  of  the 

(a)  Loeal  and  personal,  public :  **  For  the  prcierration  of  salmon  and  other  fish  in  the  rirerf 
in  the  eonnty  of  Carmarthen,  and  count  j  of  the  borough  of  Carmarthen." 
(»)  Sect  3. 
(?)  **  Erery  mesh  or  mask." 

k.,  B.  *  B.— 8 
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square,  or  ten  inches  measured  round  each  such  mesh  or  opening,"  shall 
be  used.  This  shows  thac  the  breadth  of  the  mesh  means  the  same  thing 
as  the  side  of  the  square.  Lord  Campbell,  C.  J. — That  can  hardly  be 
taken  as  a  general  definition  of  the  breadth  of  a  mesh  :  it  is  a  prohibition 
of  a  particular  act  there  defined.  Crompton,  J. — The  use  of  the  word 
"  mesh"  in  stat.  1  Eliz.  c.  17,  s.  3,  would  rather  seem  to  be  explained  by 
Stat.  3  Ja.  1,  c.  12,  s.  2.  Stat.  5  &  6  Vict.  c.  106,  s,  20,  may  describe 
♦174.1  ^^®  *^^  prohibited  more  precisely  *on  account  of  the  ambiguity 
J  of  earlier  enactments.]  There  is  nothing  in  it  qualifying  the 
definition  of  ''  mesh,"  which  must  determine  the  decision  of  this  case. 

C.  Milward  replied. 

Lord  Campbell,  C.  J. — I  think  this  conviction  was  right.  The  magis- 
trates have  been  of  opinion  that  the  mesh  was  too  small.  The  T^ord 
"  broad"  might,  and  probably  did,  guide  them  to  that  conclusion.  At 
first,  I  was  struck  with  the  definition,  in  stat.  3  Ja.  1,  c.  12,  s.  2 :  but 
that  relates  to  sea-fishing,  and  cannot  be  taken  as  a  general  definition  as 
to  how  a  mesh  is  to  be  measured:  and  then  we  have  a  subsequent  statute 
relating  to  salmon-fishing,  in  which  the  two  and  a  half  inches  is  esti- 
mated as  the  magistrates  have  estimated  it. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  ordinary  definition 
of  "mesh"  is  the  space  from. thread  to  thread.  That,  by  stat.  1  Eliz. 
c.  17,  8.  3,  is  to  be  two  inches  and  a  half  broad :  the  word  "  broad" 
shows  that  the  word  is  used  in  that  sense.  Stat.  3  Ja.  1,  c.  12,  s.  2, 
defines  the  size  of  which  a  mesh  must  be  for  the  purposes  of  that  Act. 
It  shows  that  the  word  "  mesh"  was  not  then  accurately  defined ;  and  it 
does  not  use  the  word  "  broad."  We  have  a  good  guide  here  in  sect. 
20  of  stat.  5  &  6  Vict.  106,  which  is  directed  to  salmon-fishing. 

Erle,  J. — I  think  the  conviction  right.  The  words  of  stat.  1  Eliz.  c. 
♦17^1  17,  s.  3,  are  capable  of  the  *interpretation  which  has  been  put  on 
-•  them ;  and  this  interpretation  is  clearly  in  favour  of  the  preser- 
vation of  fish.  Stat.  3  Ja.  1,  c.  12,  s.  2,  is  not  in  pari  materia ;  nor 
are  the  words  the  same :  the  words  "  three  inches  mesh,  viz"  are  capable 
of  a  construction  quite  different  from  that  of  the  word?  "  mesh  or  mask 
shall  be  two  inches  and  a  half  broad." 

Crompton,  J. — On  reading  the  section  upon  which  the  conviction  is 
founded,  by  itself,  I  felt  no  doubt  as  to  the  meaning  of  breadth  of 
mesh ;  perhaps  I  do  not  feel  quite  so  clear  as  the  rest  of  the  Court  as 
to  the  non-applioability  of  stat.  3  Ja.  1,  c.  12,  s.  2.  Stat.  5  &  6  Vict. 
c.  106,  8.  20,  does  not,  in  my  opinion,  help  us  much,  being  evidently 
framed  with  a  view  to  do  away  with  the  existing  ambiguity.  But,  look- 
ing at  the  section  itself,  1  Eliz.  c.  17,  s.  3,  I  find  the  word  '^  brqad." 
A  little  doubt  is  suggested  in  my  mind  by  stat.  3  Ja.  1,  c.  12,  s.  2 :  but, 
on  the  whole,  I  agree  with  the  rest  of  the  Court. 

Conviction  affirmed. 


♦I7fil  *BUSBY,    Appellant,  v.   The    CHESTERFIELD  WATER- 
^^^^       WORKS  and  GAS  LIGHT  COMPANY,  Respondents. 

April  28. 

A  local  Act  (IS  A  19  Viot.  o.  zxiz.,  for  Chesterfield)  required  a  water  company  to  fortiisb  to 
occapiera  of  houses,  who  shgnld  **  demaod  a  supply  of  water  for  domestio  use,"  a  sufficient 
•upply  thereof,  at  renta  fixed  aooordiog  to  the  asBeument  of  the  hoosea  to  the  poor-rate. 
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The  Act  incorporated  Tbe  Waterworks  Clauses  Act,  1847  (10  A  11  Vict  c.  17).  An  occupier 
was  assessed  upon  his  house  and  premises,  including  a  coach-house,  stable,  and  yard.  He 
kept,  for  priyate  use,  a  carriage  in  the  coach-house  and  a  horse  in  the  stable ;  and,  on  the 
premises,  he  applied,  for  the  horse  and  for  washing  the  carriage,  water  supplied  by  the 
company  for  domestic  use. 
Ileid,  that  he  was  entitled  to  do  so,  the  water  being,  within  the  meaning  of  the  Act,  applied  to 
domestie  nse. 

This  was  a  case  stated  under  stat.  20  &  21  Vict.  c.  43. 

An  information  was,  on  17th  December,  1857,  laid  before  a  justice 
for  the  borough  of  Chesterfield,  Derbyshire,  by  William  Machin,  the 
manager  of  the  respondents'  works,  and  on  the  respondents'  behalf, 
charging  that  the  appellant  was  indebted  to  the  respondents  in  the  sum 
of  b$.  for  unliquidated  damages  for  taking  and  using  the  respondents' 
water  for  other  than  domestic  use  or  purposes,  without  the  respondents' 
consent,  without  having  demanded  such  water,  and  without  having 
Agreed  with  the  respondents  upon  any  terms  or  conditions  with  respect 
to  the  supply  of  the  same,  the  appellant  not  being  entitled  to  take 
water  from  the  respondents  for  other  than  domd^tic  use  or  purposes. 

The  respondents  by  their  solicitor,  and  the  appellant  in  person, 
appeared  before  two  justices  of  the  said  borough  at  a  petty  sessions  of 
the  peace  held  in  and  for  the  said  borough  on  28th  December,  1857 ; 
when  the  witnesses  tendered  by  both  parties  were  sworn  and  examined. 

It  was  admitted,  by  both  parties,  that  the  object  of  the  information 
was  to  raise  the  question,  whether  or  *not,  under  The  Chester-  r^-inrr 
field  Waterworks  and  Gas  Light  Company's  Act,  1855,  (a)  a  supply  '- 
of  water  for  domestic  purposes  to  the  occupier  of  a  dwelling-house 

(a)  18  ^  19  Viet.  e.  xxix.,  local  and  personal,  public :  "  To  enable  the  Chesterfield  Waterworks 
afid  Gas  Light  Company  to  extend  their  undertaking ;  and  for  other  purposes/' 

Sect  12  incorporates  (subject  to  a  proviso  not  here  mentioned)  The  Companies  Clauses 
Consolidation  Act,  1845,  The  Lands  Clauses  Consolidation  Act,  1855,  The  Waterworks  Clausia 
Act,  1847,  and  The  Gasworks  Clauses  Act,  1847. 

Sect  31.  "  The  company  shall  furnish  to  the  owner  or  occupier  of  any  house  who  shall  bo 
«Dtitled  to  demand  and  who  shall  demand  a  supply  of  water  for  domestic  use,  including  water- 
closets,  a  sufficient  supply  thereof  at  the  following  annual  rents  or  prices,  according  to  the 
poor-rate  s«ses9ment  of  such  houses  for  the  time  being ;  that  is  to  say, 

**  For  any  house  of  which  the  yearly  value  does  not  amount  to  .         • 

And  of  which  the  yearly  ralne  )-.       ,,  .  .. 

^    f       '  y  X4  and  does  not  amount  to  .         • 

amounts  to  J 

Ac.  Ao. 

«  ....  £25      

.  £30 

Ac  Ac* 

«  ....  £76      


£    s. 

rf. 

£4 

0    6 

0 

£6 

0    8 

0" 

Ac. 

Ac. 

£30 

1  10 

0 

£35 

1  15 

0'' 

Ac. 

Ac. 

£80 

4    0 

0" 

Sect  32  enables  the  company  to  demand,  fcr  a  year's  supply  to  erery  bath  in  a  dwelling- 
howe,  payments  according  to  specified  rates.  "  Provided  always,  that  the  company  shall  not 
he  compelled  to  supply  any  water-closet  or  bath  in  any  house"  unless  certain  precautions  be 
sdopted  in  the  eonstmetion. 

Sect  33.  "  A  supply  of  water  for  domestic  purposes  shall  not  include  a  supply  of  water  for 
nsehinery,  railways,  or  for  any  trade  or  business  whatsoever,  or  for  watering  gardens,  or  for 
foootains,  or  for  any  ornamental  purposes  whatsoever." 

S«et  34.  "  It  shall  be  lawful  for  the  company,  so  long  as  they  ean  do  so  without  interfering 
vith  the  due  supply,  in  pursuance  of  the  provisions  of  The  Waterworks  Clauses  Act,  of  the 
mhabitaats  within  the  limits  of  this  Act,  and  the  company  are  hereby  required,  to  supply 
vster  for  other  than  domestic  purposes  to  all  persons  who  shall  demand  the  same,  and  who, 
seeording  to  the  prorisions  of  this  Act  and  of  the  said  Waterworks  Clauses  Act,  are  entitled 
te  dsnaod  a  supply  of  water  for  domestic  purpoBi|."  Then  foUow  provisions  as  to  the  rates 
to  bt  charged  for  such  supply. 
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^^-«-|  included  a  *supply  of  water  for  horses  and  washing  carriages, 
-■   kept  by  the  occupier  on  his  premises  for  his  private  use. 

The  facts  of  the  case  proved  were  as  follows. 

The  appellant,  during  the  year  ending  30th  September,  1857,  and 
some  time  previously,  occupied,  as  one  tenement,  a  private  dwelling- 
house,  with  a  garden  immediately  in  front  thereof,  and  a  small  court- 
yard (in  which  were  a  coach-house  and  stable)  immediately  behind  the 
house :  the  whole  premises  formed  one  enclosure,  and  were  occupied 
together ;  and  the  garden,  yard,  stable,  and  coach-house  were  appurte- 
nant to  the  dwelling-house.  All  the  premises  were  situate  in  the 
borough  of  Chesterfield.  The  appellant  kepi  for  his  private  use,  in  tho 
coach-house  and  stable,  a  carriage  and  one  horse. 

Previously  to  the  appellant's  occupation  of  the  premises,  water  had 
been  laid  on  to  them  by  the  respondents  from  their  works.  And,  during 
the  year  ending  30th  September,  1857,  the  appellant  used  the  water  so 
laid  on  by  the  respondents  for  all  the  purposes  of  his  dwelling-house, 
for  his  horse,  and  for  washing  his  carriage  on  the  premises. 

The  appellant's  house  and  premises  are  assessed  to  the  poor-rate  of 
the  township  of  Chesterfield,  in  one  item,  as  follows : — 


No. 


Name 
of  Occu- 
pier. 


487  C.S.B. 
Busby. 


Name  of 
Uwuer. 


Hurst's 
executors. 


Demriptloti  of 
Property  rtit4.><l. 


House,  garden, 
and  stable. 


Name  or 

situntion  of 

Property. 


Ertlmaied 
extent. 


Abercrombie !  A.    R.    P. 
Street        11      1      0 


Orom 

eat]  Dinted 
rentaL 


£      ;    d. 

39     18     0 


Bat««ble 
value 


£ 
33 


Rate  at  li. 

6d.inthe 

pound. 


:    <2.|£ 
12     0*2 


«.  d. 
IG   0 


the 


em 


*1701  *The  respondents  do  not  make  out  any  separate  book  in  t 
J  nature  of  a  rate-book  on  the  inhabitants  for  supplying  th 
with  water:  but,  in  regulating  their  charges  for  water  supplied  for 
domestic  purposes,  the  respondents  rely  upon  the  rateable  value  of  pre- 
mises appearing  in  a  book  alleged,  but  not  proved  before  us,  to  be  a 
Copy  of  the  valuation  of  the  township  of  Chesterfield,  on  which  the 
poor's-rate  assessment  is  based.  In  this  book  separate  values  are  placed 
upon  houses,  outbuildings,  stables,  coach-houses,  and  gardens,  whether 
occupied  together  or  not.  The  respondents  charged  the  appellant  for  a 
supply  of  water  for  all  domestic  purposes,  for  the  year  ending  as  afore- 
said, the  sum  of  30«.  The  value  of  the  appellant's  said  dwelling-house, 
without  the  garden,  coach-house,  and  stable  appurtenant  thereto,  ap- 
peared by  the  said  book  to  be  under  the  yearly  rateable  value  of  30/. 
The  dwelling-house,  with  the  stable  and  coach-house  appurtenant  thereto, 
appeared  by  the  same  book,  as  well  as  by  the  poor-rate  assessment,  to 
be  above  the  rateable  value  of  30Z.  The  appellant  duly  paid  the  charge 
of  30«.  made  upon  him  by  the  respondents  for  a  supply  of  water  for 
domestic  purposes  for  the  year  ending  30th  September,  1857. 

The  respondents  stated  that  they  had  sustained  damages  to  the  amount 
of  5t.,  by  reason  of  the  appellant,  during  the  year  ending  as  aforesaid, 
using  for  his  horse  and  washing  his  carriage  as  aforesaid  the  respondents' 
water  without  any  special  agreement ;  the  respondents  contending  that 
the  water  so  used  as  last  aforesaid  was  not  a  supply  for  domestic  use  or 
purposes  under  The  Chesterfield  Waterworks  and  Gas  Light  Company's 
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Act,  1855.  The  appellant  contended  that  it  was  included  in  the  supply 
for  domestic  purposes:  '''and  this  was  the  only  question  the  jus-  i-ksioa 
tices  were  called  upon  to  decide.  ^ 

The  respondents,  in  support  of  their  information  and  the  form  of  their 
proceedings  before  the  justices,  referred  to  The  Waterworks  Chiuses 
Act,  1847  (10  k  11  Vict.  c.  17),  sects.  35,  44,  and  85;  The  Railways 
Causes  Consolidation  Act.  1845  (8  &  9  Vict.  c.  20),  sect.  145 ;  and 
The  Chesterfield  Waterworks  and  Gas  Light  Company's  Act,  1855,(a) 
sects.  12,  31,  33,  and  34. 
The  case  then  stated : 

"  We  decided  against  the  appellant,  and  made  an  order  against  hin^ 
for  payment  of  the  sum  of  58,  claimed  by  the  respondents,  and  the  costs 
incurred  before  us.  And  the  ground  of  our  determination  was,  that 
we  considered  that  the  respondents  had  made  out  their  case,  and  that, 
under  The  Chesterfield  Waterworks  and  Gas  Light  Company's  Act, 
1855,  a  supply  of  water  for  domestic  purposes  did  not  include  a  supply 
of  water  for  any  horses  or  washing  any  carriages.'' 
The  appellant  thereupon  appealed. 

Pcahley^  for  the  appellant. — The  question  is  whether,  under  sect.  31 
of  Stat.  18  &  19  Vict.  c.  xxix.,  the  use  of  the  water  for  the  horse  and 
for  cleaning  the  carriage  is  *' domestic  use."  Use  of  water  for  animals 
kept  for  the  purposes  of  trade  would  not  fall  within  the  words :  but 
water  used,  as  this  is,  for  the  ordinary  purposes  of  the  family,  does.  It 
might  as  well  be  objected  that  the  water  drunk  by  a  coachman  living  in 
the  stable  did  not.  In  Bailey's  New  Universal  Etymological  English  Dic- 
tionary (London,  1764),  Domestical  or  Domestic  is  defined  as:  "  1.  Of  or 
pertaining  to  a  private  household,  not  ^relating  to  the  public."  r^ioi 
"2.  Intestine,  relating  to  one's  own  country,  in  opposition  to  *- 
what  is  foreign."  "  3.  Private,  done  at  home,  not  open."  "4.  Inhab- 
iting the  house,  tame,  not  wild."  That  clearly  comprehends  the  use 
^hich  is  now  in  question. 

Maenamaray  contra. — "Domestic  use"  means  an  use  by  the  family 
for  the  consumption  and  cleanliness  of  those  resident  in  the  bouse.  Sect. 
12  of  the  Local  Act  incorporates  The  Waterworks  Clauses  Act,  1847 
(10  4  11  Vict.  c.  17),  of  which  sect.  85  enacts  that  '*  the  undertakers 
shall  provide  and  keep  in  the  pipes  to  be  laid  down  by  them  a  supply 
of  pure  and  wholesome  water,  suflScient  for  the  domestic  use  of  all  the 
inhabitants  of  the  town,"  &c.,  who  '*  shall  be  entitled  to  demand  a  sup- 
ply, and  shall  be  willing  to  pay  water-rate."  But  it  cannot  be  supposed 
that  the  provision  for  wholesome  water  extends  to  the  water  used  for 
cashing  a  carriage.  By  sect.  31  of  the  Local  Act  the  assessment  is  to 
be  for  the  house  only,  and  does  not  include  stables :  and  sect.  34  has  a 
separate  provision  as  to  water  supplied  for  *'  other  than  domestic  pur- 
poses." The  anxiety  of  the  legislature  to  distinguish  the  different  uses 
appears  from  the  special  provisions  as  to  baths  and  waterclosets,  in  sects. 
31,  32.  In  Webster's  Dictionary,  "  Domestic"  is  defined,  in  the  first 
place,  as  "  Belonging  to  the  house,  or  home ;  pertaining  to  one's  place 
of  residence,  and  to  the  family :"  and  none  of  the  subsequent  definitions 
apply  to  such  a  case  as  this. 
PashUi/j  in  repN. — This  user  of  water  does  belong  to  the  house  oi 

(a)  Antd,  p.  177,  note  (a;. 
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home,  and  does  pertain  to  the  place  of  residence.    (He  was  then  stopped 
by  the  Court.) 

♦1821  *^OTi  Campbell,  C.  J. — I  answer  the  question  which  is  raised 
-I  in  the  affirmative.  The  horse  and  carriage  were  for  private  use, 
and  were  kept  on  the  premises  :  that  being  so,  the  water  used  for  them 
was  applied  to  domestic  use.  If  that  be  not  so,  I  do  not  see  how  ve 
are  to  distinguish  between  a  horse  so  kept  and  a  dog  or  cat.  The  horse 
and  carriage  are  kept  for  the  use  of  the  occupier  of  the  house,  for  his 
health  and  enjoyment,  in  an  outhouse  belonging  to  his  premises.  The 
water  company  need  be  under  no  apprehension  of  being  losers :  they 
ought  to  have  a  fair  remuneration  for  the  supply  which  they  impart,  and 
will  look  to  the  sum  at  which  the  party  supplied  is  rated.  If  there  be 
separate  rates  on  a  house  and  stable  there  will  be  distinct  charges :  and, 
when  the  whole  are  rated  together,  they  will  charge  the  aggregate  for 
domestic  use. 

(WiGHTMAN,  J.,  was  absent.) 

Crompton,  J. — The  only  question  is  whether  domestic  use  does  not 
include  water  used  in  this  way  in  the  stable.  The  stable  is  part  of  the 
house :  I  cannot  see  why  water  taken  for  use  in  the  stable  *ia  not  water 
taken  for  domestic  use. 

Erle,  J. — I  cannot  find  in  the  Act  anything  which  defines  what 
domestic  use  is.  The  horse  and  carriage  are  for  the  use  of  the  family. 
If  the  rateable  value  of  the  premises  is  properly  fixed  the  company  will 
receive  the  proper  sum :  if  not,  they  are  entitled  to  have  the  rate  pro- 
perly made.  Appeal  allowed. 


^.r^on   *The  PRINCE  OF  WALES  Life  and  Educational  Assurance 
^^'^J       Company  v.  ROBERT  PALMER  HARDING,  Official  Mana- 
ger of  The  ATHENiEUM  Life  Assurance  Society.     April  80. 

The  (Iced  of  settlement  of «  life  assuranoe  society,  complete! j  registered  under  stAt  7  A  8  Vict. 
c.  110,  provided,  by  the  20ih  section  of  the  deed,  that  the  common  seal  should  not  be  tffized 
to  ooy  policies  except  by  the  order  of  three  directors,  signed  by  them  and  countersigned  hj 
the  manager,  and,  by  sect.  28,  that  OTery  policy  should  bo  given  under  the  hands  of  not  le^s 
than  three  of  the  directors  and  sealed  with  the  common  seal.  By  sect  .101,  the  books  eon- 
taitting  the  proceedings  of  the  general  meetings  and  of  the  board  of  directors  wore  to  be  open 
to  ihe  inspection  of  shareholders.  A  policy  was  executed,  sealed  with  the  common  seal, 
and  signed  by  three  directors,  one  of  whom  was  manager ;  but  there  was  no  previous  order 
made  as  required  by  the  20th  section.  The  company,  in  discussions  with  the  assured, 
treated  the  policy  as  effectire.  Held :  that  they  could  not  repudiate  their  liabUity  on  the 
policy,  upon  the  ground  that  the  execution  was  not  authorized. 

Two  life  assurance  companies,  P.  and  A.,  were  in  the  habit  of  reassuring  to  each  other  in 
respect  of  policies  granted  to  third  persons  by  the  reassured.  By  the  course  of  business,  bj 
any  premium  became  due  from  one  company  to  the  other,  the  company  entitled  to  the 
premium  gave  to  the  company  owing  it  a  receipt  for  the  amount:  on  periodical  settlcmcoti 
of  account  between  P.  and  A.,  the  premiums  due  on  each  side  were  taken  into  account,  the 
balance  struck,  and  paid  by  the  party  against  whom  it  stood.  No  other  payments  passed 
between  P.  and  A.  A  premium  being  due  from  P.  to  A.,  A.  gave  P.  a  receipt  for  the  amoaat 
At  this  time  A.  was  indebted  to  P. :  the  amount  of  the  premium  went  into  the  account  in 
the  usual  course  of  business  ;  and,  at  the  next  settlement,  a  balance  was  due  from,  and  paid 
by,  A.  to  P.    Held :  that  the  premium  was  paid  at  the  time  when  the  receipt  was  given. 

Action  against  the  defendant,  duly  appointed  manager  of  The  Athe- 
naeum Life  Assurance  Society,  under  The  Joint  Stock  Companies 
Winding-up  Act,  1848  (11  k  12  Vict.  c.  45). 
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The  first  count  charged  that,  before  the  granting  the  policies  after 
mentioned,  The  Athenreum  Life  Assurance  Society  was  established  and 
united  for  the  purpose  (amongst  others)  of  granting  policies  of  assur- 
ance on  the  lives  of  parties  desiring  to  insure  in  the  said  society :  and, 
being  so  established,  the  said  society,  for  the  purpose  of  inducing  parties 
more  readily  to  insure  in  their  said  society,  caused  numerous  prospectuses, 
notices,  and  advertisements  to  be  issued,  printed,  and  distributed,  in- 
forming the  public  of  their  readiness  to  grant  such  *policies  as  r^-io^ 
aforesaid,  and  that,  to  insure  the  payment  of  the  sums  insured  ^ 
by  such  policies,  whenever  the  said  policies  should  become  payable, 
they,  the  said  Athenseum  Life  Assurance  Society,  had  and  were  pos- 
sessed of  a  capital  stock  of  100,000Z.,  out  of  which  such  policies,  when 
granted  by  the  said  society,  might,  on  becoming  payable,  be  paid. 
That,  before  the  making  by  the  said  Athenseum  Life  Assurance  Society 
of  the  policy  hereinafter  next  mentioned  to  have  been  made  and  granted 
by  them,  plaintiffs  had,  by  a  like  policy  of  assurance  made  and  granted 
by  them,  plaintiffs,  numbered  1302,  and  bearing  date  (to  wit)  20th  day 
of  August,  1854,  assured-the  sum  of  7000Z.  on  the  life  of  one  Richard 
Paul  Hase  Jodrell,  then  of,  &c.  Of  all  which  the  said  Athenaeum  Life 
Assurance  Society  had  notice.  That  afterwards,  to  wit,  on  20th  Aut 
gust,  1854,  one  John  Hornby,  as  the  agent  and  for  and  on  behalf  of 
plaintiffs,  proposed  to  effect  an  assurance  with  the  said  Athenaeum  Life 
Assurance  Society  in  the  sum  of  6500Z.,  upon  and  for  the  whole  con- 
tinuance of  the  life  of  the  said  R.  P.  H.  Jodrell.  And  afterwards,  to 
wit,  20th  August,  1854,  by  a  certain  instrument  or  policy  of  assurance 
then  made  and  signed  by  three  directors  of  the  said  Athenaeum  Life 
Assurance  Society,  and  scaled  with  the  common  seal  of  the  sard  society, 
after  reciting  that  the  said  J.  Hornby,  as  secretary  for  and  on  behalf 
of  plaintiffs,  and  thereinafter  called  the  assured,  had  proposed  to  effect 
an  assurance  with  the  said  Athenaeum  Life  Assurance  Society  in  the 
said  sum  of  6500?.  upon  and  for  the  whole  continuance  of  the  life  of  the 
eaid  R.  P.  H.  Jodrell ;  and  that  the  said  John  Hornby  (as  such  agent 
f^r  plaintiffs  as  aforesaid)  had  paid  to  the  said  society  the  sum  of  308?. 
lo«.  as  a  *premium  or  consideration  for  this  assurance  for  one  r#ioc 
year,  until  20th  August,  1855 :  It  was  by  the  said  policy  wit-  '- 
iie»sed  that,  if  the  said  R.  P.  H.  Jodrell  should  die  before  or  upon  20th 
August,  1855,  or  should  live  beyond  that  day  and  the  said  assured  and 
his  assigns,  or  the  holder  of  this  policy,  who  should  be  registered  as 
8uch  in  the  book  thereinafter  mentioned  of  the  said  society,  should,  on 
or  before  that  day,  and  on  or  before  20th  August  in  each  and  every 
successive  yenr  during  the  continuance  of  this  assurance,  pay  to  the 
said  society  the  premium  of  S08L  15«.,  then  the  funds  and  otner  pro- 
perty of  the  said  society  should,  according  to  the  provisions  of  the  deed 
of  settlement  of  the  said  society,  be  subject  and  liable  to  pay  to  the 
a?sured,  as  such  agent  as  aforesaid,  and  his  assigns,  or  to  the  holder  of 
tbis  policy  who  should  be  registered  as  aforesaid,  immediately  after  satis- 
factory proof  of  the  death  of  the  said  R.  P.  H/ Jodrell,  and  the  further 
proof  as  hereinafter  stated,  the  sum  of  6500Z.  of  lawful,  &c.  And  it 
^as  thereby  provided  that  the  secretary  of  the  said  society  should,  upon 
the  request  of  the  holder  of  this  policy,  and  with  the  consent  of  the 
said  insured,  register  such  holder  in  a  book,  &c.  And  it  was  further 
provided  that  the  payment^  as  above  mentioned,  of  the  said  sum  of 
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6500Z.  to  the  holder  of  this  policy  who  should  be  registered  as  afore- 
said should  be  a  good  and  sufHcient  aischarge  to  the  said  society  from 
and  against  any  claims  and  demands  upon  and  in  respect  of  this  policy. 
(The  declaration  then  stated  conditions  for  additional  premium  in  cer- 
tain cases,  not  now  material.)  And  also  that  the  capital  stock,  and 
other  the  stock,  securities,  funds,  and  property  of  the  said  society, 
remaining,  at  the  time  of  any  claim  or  demand  *made,  unap- 


186] 


plied,  and  undisposed  of,  and  inapplicable  to  prior  claims  and 


demands,  in  pursuance  of  the  provisions  of  the  said  deed  of  settlement, 
should  alone  be  liable  to  answer  and  make  good  all  claims  and  demands 
upon  the  said  society  or  otherwise  under  or  by  virtue  of  the  said  reciting 
policy.  And  also  that  no  director,  oflScer,  or  shareholder  of  the  said 
society,  his  heirs,  executors,  or  administrators,  should,  by  reason  of  this 
policy,  be  in  anywise  individually  or  personally  liable,  or  subject  to  any 
such  claims  or  demands,  or  be  in  anywise  charged  by  reason  thereof, 
beyond  the  amount  unpaid  of  his  shares  in  the  said  capital  stock,  nor 
longer  than  he  should  retain  the  same  shares.  And  it  was  further 
agreed  that  all  the  above-mentioned  conditions  should  be  subject  to  the 
same  conditions  as  those  contained  in  the  said  policy  of  assurance  of 
plaintiffs  for  70002.,  numbered  1302,  and  dated  23d  August,  1854,  to 
the  intent  that  the  liability  of  the  assurance  so  made  by  the  Athenaeum 
Life  Assurance  Society  as  aforesaid  should  be  precisely  the  same  as  that 
of  the  plaintiffs  so  numbered  1302,  as  aforesaid.  And  that  the  sum 
assured  by  the  now  reciting  policy  should  be  immediately  pa3'^able 
(if  in  force)  upon  proof  being  given  that  the  plaintiffs  had  paid  and 
discharged  the  sum  assured  by  them  by  the  policy  so  numbered 
1302,  above  described.  Averment:  that  the  provisions  of  the  deed 
of  settlement  of  the  Athenaeum  Society,  having  reference  to  the  lia- 
bility of  the  said  society  and  its  shareholders  to  pay  the  sums  insured 
by  the  policies  effected  with  the  said  society,  are  contained  in  the 
28th  clause  of  the  said  deed  of  settlement,  which  clause  is  in  the 
words  following: — "XXVIII.  That  every  policy,  endowment,  grant  of 
*1871  **'^^"^^y»  0^  other  instrument  required  in  any  of  the  transac- 
^  tions  aforesaid,  shall  be  given  under  the  hands  of  not  less  than 
three  of  the  directors,  and  be  sealed  with  the  common  seal  of  the  society, 
and  that  there  shall  be  contained  therein  and  in  every  other  contract  to 
be  entered  into  on  behalf  of  the  society,  in  or  about  the  premises,  a 
reference  to  these  presents  and  a  proviso  limiting  the  scope  and  effect 
of  the  contract  thereby  created,  so  that  the  same  shall  take  effect  and 
be  satisfied  only  out  of  such  funds  .md  property  of  the  society  as  under 
the  provisions  hereafter  contained  shall,  at  the  time  at  which  such 
liability  shall  accrue,  be  at  the  disposal  of  the  directors  in  that  behalf, 
and  negativing  an  unconditional  liability.  Provided  always  that  nothing 
herein  or  in  such  contract  contained  shall  limit  the  liability  of  any  share- 
holder as  to  the  performance  of  such  contract,  or  prejudice  the  rights 
of  any  person  or  persons  against  any  shareholder  under  or  by  virtue  of 
the  aforesaid  statute."  •  Averment,  that  the  conditions  contained  in  the 
said  policy  of  assurance,  so  made  by  them  the  plaintiffs  and  referred  to 
as  aforesaid  as  No.  1302,  and  dated  23d  August,  1854,  were  in  the 
words  following.  ''  Conditions  of  assurance  and  other  re^rulations  with 
regard  to  the  same.  First,  no  policy  shall  be  considered  in  force  beyond 
thirty  days  after  the  expiration  of  the  period  within  mentioned  for  pay- 
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ment  of  the  same,  unless  the  premium  then  due  shall  have  been  paid  at 
the  office  of  the  company,  or  to  some  one  of  ^e  agents  of  the  company. 
But,  should  proof  be  given,  to  the  satisfaction  of  the  board  of  directors, 
that  the  party  or  parties  whose  life  or  lives  hath  or  have  been  assured 
continue  in  good  health,  the  policy  may  be  revived  at  any  period  r^^  qq 
*within  twelve  calendar  months  on  the  payment  of  the  premium   ^ 
or  premiums  then  due,  with  interest  thereon  at  the  rate  of  5  pounds  per 
centum  per  annum,  and  the  payment  of  such  a  fine  as  the  board  of 
directors  may  think  reasonable.     Secondly,  policies  will  become  void," 
&c  (certain  conditions ;  of  which  none  but  the  following  are  now  mate- 
rial).   ^*  Fourthly,  that,  subject  to  the  above  conditions,  all  policies  are 
indisputable  and  indefeasible,  except  in  cases  of  express  fraud  and  of 
personation.     Fifthly,  all  claimants,  upon  the  death  of  any  person  whose 
life  shall  have  been  assured  by  the  company,  must,  if  required,  make 
proof  thereof,  and  give  such  further  information  respecting  the  same  as 
the  board  of  directors  shall  require."     Averment:  that,  at  the  time  of 
the  making  of  the  said  policy  by  The  Athenseum  Life  Assurance  Society, 
and  from  thence  until  the  time  of  the  death  of  B.  P.  H.  Jodrell  here- 
after mentioned,  plaintiffs  were  interested  in  the  life  of  B.  P.  H.  Jodrell, 
to  the  amount  (to  wit)  of  7000Z. :  and  that  they  have  paid,  according  to 
the  said  policy,  all  premiums,  when  and  as  the  same  became  due  and 
payable,  under  the  said  policy  last  mentioned,  to  The  Athenaeum  Life 
A^urance  Society,  who  duly  accepted  and  received  the  same.     And 
that  the  said  respective  policies  of  plaintiffs  and  the  said  Athenaeum 
Life  Assurance  Society,  so  made  as  aforesaid,  at  the  time  of  the  said 
R.  P.  H.  Jodrell's  death,  were  then,  and  remained,  in  full  force  and 
effect    And  that  afterwards,  to  wit,  on  12th  November,  1855,  B.  P.  H. 
Jodrell  died.     And  that  proof  thereof  was  duly  made  to  plaintiffs ;  and 
plaintiffs  thereupon  in  due  time  paid  to  the  holder  of  the  policy,  herein- 
before 'mentioned  as  granted  by  plaintiffs  for  7000Z.,  No.  1302,  and 
dated  *the  23d  August,  1854,  the  said  sum  of  7000Z.     That  r^iga 
afterwards,  to  wit,  on  18th  August,  1856,  proof  of  the  death  of   ^ 
R.  P.  H.  Jodrell,  and  of  the  payment  by  plaintiffs  of  the  said  sum  of 
7000/.  so  payable  by  them  on  the  said  policy  No.  1302,  as  aforesaid, 
was  duly  made  to  the  directors  of  the  said  Athenaeum  Life  Assurance 
Society,  and  received  by  them  before  the  commencement  of  this  suit,  to 
wit,  on  the  day  and  year  last  mentioned.     And  the  said  capital  stock 
of  100,000Z.,  and  other  the  stock,  funds,  securities,,  and  property  of  the 
said  Society,  according  to  the  provisions  of  the  deed  of  settlement  of 
the  said  society,  and  remaining  unapplied  and  undisposed  of  and  inap- 
plicable to  any  prior  claims  and  demands  upon  the  said  society  or  other- 
wise, in  pursuance  of  the  trusts,  powers,  and  authorities  therein  contained, 
St  the  time  when  plaintiffs*  claim  accrued  against  the  said  Athenaeum 
Life  Assurance  Society,  were,  and  have  always  since  the  death  of  the 
said  R.  P.  H.  Jodrell  hitherto  been,  sufficient  to  pay  and  satisfy  to 
plaintiffs  the  said  sum  of  65007.     And  nothing  in  the  said  conditions, 
rcgalations,  or  provisions  has  happened,  or  has  been  done  by  plaintiffs 
or  any  party  or  parties  herein  concerned,  to  disentitle  plaintiffs  to 
receive,  but  on  the  contrary  everything  in  the  said  conditions,  regula- 
tions, and  provisions  as  aforesaid  has  happened,  and  everything  has 
been  done  by  plaintiffs  and  all  parties  herein  concerned,  to  entitle  plain- 
tiHU  to  receive,  in  payment  the  said  sum  of  65002.,  so  assured  by  the 
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policy  granted  by  The  Athenseum  Life  Assurance  Society  as  aforesaid 
out  of  the  said  capital  stock  and  other  the  stock,  funds,  securities,  and 
property  of  the  said  society.  Breach :  non-payment  by  The  Athenaeum 
*1Q01  ^^^^  Assurance  ^Society,  although  requested,  after  proof  of  the 
-^  death  and  of  the  payment  by  plaintiffs,  out  of  the  stock,  &c.,  of 
the  society  or  otherwise. 

Second  and  third  counts :  similar  claims,  under  two  policies,  of  2000/. 
each,  assured  by  The  Athenseum  Life  Assurance  Society  to  plaintiffs, 
and  by  plaintiffs  previously,  on  the  life  of  R.  P.  H.  Jodrell.  Fourth 
count:  for  money  lent,  money  paid,  money  received,  money  due  on 
account  stated,  and  interest. 

The  defendant  pleaded  fourteen  pleas.  Of  the  pleas  to  the  first  three 
counts  the  following  only  were  ultimately  insisted  on. 

1.  That  the  said  policies  and  agreements  and  conditions  were  not,  nor 
was  any  of  them,  made  by  the  said  Athenaeum  Life  Assurance  Society. 

4.  As  to  so  much  of  the  declaration  as  alleged  the  provisions  of  the 
deed  of  settlement  of  The  Athenaeum  Life  Assurance  Society :  That 
the  provisions  of  the  said  deed  were  not  as  alleged. 

6.  That  plaintiffs  did  not  pay,  according  to  the  said  policies,  the 
said  premiums,  when  and  as  the  same  became  due  and  payable,  or  any 
of  such  premiums  as  alleged. 

7.  That  the  said  policies  were  not,  at  the  time  of  the  death  of  the 
said  R.  P.  H.  Jodrell,  nor  was  any  of  them,  in  full  force  and  effect. 

14.  That  the  said  society  was,  at  the  time  of  the  making  of  the  said 
policies,  respectively,  a  company,  completely  registered  under  and 
according  to,  &c.  (7  &  8  Vict*  c.  110) ;  and  that,  by  the  deed  of 
settlement  of  the  said  society,  it  was  provided  that  every  policy,  endow- 
*iQi"l  ^ent,  grant  of  annuity,  or  other  instrument  ^required  in  any  of 
-*  the  transactions  of  the  said  society,  should  be  given  under  the 
hands  of  not  less  than  three  of  the  directors,  and  be  sealed  with  the  com- 
mon seal  of  the  said  society.  That  the  said  policies  in  the  declaratioa 
mentioned  were  not  given  under  the  hands  of  not  less  than  three  of  the 
directors  and  sealed  with  the  common  seal  of  the  said  society ;  nor  were 
any  or  either  of  them  so  signed  and  sealed  as  aforesaid. 

Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  London  Sittings  after 
Trinity  Term,  1857,  the  deed  of  settlement  of  The  Athenaeum  Life 
Assurance  Society  was  put  in  evidence.  It  contained,  among  others, 
the  following  clauses. 

'^  II.  That  the  business  of  the  society  shall  be  to  make  and  effect  all 
or  any  assurances  on  lives  or  survivorships,  or  any  contingencies  relating 
to  or  connected  with  lives  or  survivorships,  which  may  be  effected  accord- 
ing to  law,"  &c.  (other  transactions  mentioned),  '*and  generally  to 
carry  un  the  business  of  life  assurance,"  &c.,  "  or  in  such  of  the  said 
branches  or  departments  only  as  the  directors  shall  deem  it  expedient  and 
advantageous  to  carry  on  such  business  respectively." 

"  XX.  That  a  common  seal  shall  be  provided  for  the  society  bearing 
such  device  as  the  directors  shall  think  proper,  but  the  name  of  the 
society  shall  be  inscribed  thereon,  and  the  directors  shall  have  power 
to  break  and  alter  the  same  and  to  provide  another  seal  in  place  thereof, 
and  such  seal  shall  be  kept  in  some  secure  place  selected  by  the  direc- 
tors, and  such  common  seal  shall  not  be  affixed  to  any  policies  or  other 
documents  of  the  society,  except  by  the  order  of  three  directorS|  signed 
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hj  them  and  countersigned  by  the  manager,  or  *in  his  absence  r:^|Qo 
bj  such  officer  as  the  directors  shall  appoint."  ^ 

*^  XXIY.  That  the  directors  shall  meet  at  the  principal  offices  of  the 
society  once  at  least  in  every  week,  and  also  at  such  other  times  (if  any) 
as  the  chairman  or  any  three  directors  shall  require  a  meeting  to  be 
held,  and  that  every  such  last-mentioned  or  special  meeting  shall  be 
summoned,"  &c.  (provisions  for  notice). 

"XXV.  That  three  directors  shall  constitute  a  board,  and  shall  be 
competent  to  exercise  the  several  powers  and  authorities  hereby  con- 
ferred on  the  directors  generally,  and  that  whether  there  shall  or  shall 
not  be  any  vacancy  or  vacancies  in  the  office  of  directors,  or  shall  or 
shall  not  have  been  any  irregular  or  void  appointment  or  appointments, 
election  or  elections  to  such  office,  whereby  the  whole  number  of  direc- 
tors shall  happen  to  be  less  than  that  provided  for  by  or  in  accordance 
with  these  presents,  but  so  that  there  always  be  at  the  least  six  direc- 
tors of  the  society,  and  that  three  directors  be  present  at  the  board." 

"  XXVII.  That  after  complete  registration,  it  shall  be  lawful  for  the 
directors  of  the  society  to  effect  assurance  on  lives  and  survivorships,"  &c. 
(the  other  transactions  contemplated). 

"XXVIII." — This  was  as  set  out  in  the  declaration,  antS,  p.  186. 

"XXX.  Provided  also,  that  if  any  premium  upon  any  policy  of 
assurance  effected  by  the  society  upon  any  life  or  lives  or  contingency 
relating  thereto,  shall  be  unpaid  for  thirty  days  after  the  payments 
respectively  shall  have  become  due,  every  such  policy  respectively,  and 
all  payments  theretofore  made,  and  all  claims  on  the  ^society  in  r^-ioq 
respect  thereof  shall  be  absolutely  forfeited,  but  so  nevertheless,  L 
that  it  shall  be  lawful  for  the  directors  if  they  shall  think  fit,  but  not 
otherwise,  to  remit  such  forfeiture,  and  to  re-establish  any  such  policy 
on  such  terms  as  may  appear  expedient,  and  so  also  that  in  case  any 
person  on  whose  life  any  such  assurance  shall  be  effected,  shall  die  after 
the  premium  in  respect  of  such  assurances  respectively  shall  have  become 
due,  but  before  the  payment  of  such  premiums,  such  assurances  respec- 
tively ^hall,  notwithstanding,  be  valid,  provided  the  premiums  thereon 
be  paid  within  such  term  of  thirty  days." 

"XXXI.  That  the  directors  shall  out  of  the  respective  funds  of  the 
society,  hereafter  in  that  behalf  mentioned,  pay  or  cause  to  be  paid  all 
Bums  payable  under  any  policy  on  any  life  or  lives  issued  by  the  society, 
and  not  forfeited  or  avoided  by  any  of  the  means  aforesaid,  within  three 
calendar  months  after  proof  shall  have  been  received  at  the  principal 
office  of  the  society  to  the  satisfaction  of  the  directors,  of  the  occurrence 
of  the  death  or  other  contingencies  whereon  the  payment  shall  depend, 
and  also  like  proof  of  the  title  and  identity  of  the  party  claiming  such 
payment."     (Exceptions  not  now  material.) 

"XXXII.  That  it  shall  be  lawful  for  the  directors  if  they  shall  see 
fit  on  granting  any  policy,  whether  on  any  life  or  lives,  or  on  granting 
any  annuity  determinable  upon  any  life  or  lives,  or  on  purchasing  any 
interest  so  determinable,  or  on  advancing  money  on  any  security  depend- 
ent on  the  continuance  or  determination  of  any  life  or  lives,  to  effect 
vith  any  other  assurance  company  such  assurance  on  the  said  life  or 
lives  as  to  the  said  directors  shall  seem  expedient." 

•"XXXVIII.  That  it  shall  be  competent  for  the  directors,  r*-iq4 
and  they  are  hereby  empowered  *to  alter,"  &c.  (power  to  alter  ^ 
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and  rescind  contracts,  compromise  and  refer  disputes,  prove  debts,  kc.\ 
"and  generally  where  these  presents  are  silent,  or  do  not  otherwise 
provide,  to  act  in  the  direction  of  the  concerns  of  the  society  in  such 
a  manner  as  at  their  absolute  discretion  they  shall  think  most  conducive 
to  the  interest  of  the  society,  and  for  that  purpose  to  make,  do,  and 
execute,  all  such  acts,  deeds,  matters,  and  things  whatsoever,  as  may 
be  requisite  or  expedient  in  that  behalf." 

"  LII.  That  the  receipts  in  writing  of  any  two  of  the  directors  of  the 
society  for  the  time  being,  countersigned  by  the  manager,  or  of  the 
trustees  of  the  society  for  the  time  being,  ns  the  case  may  be,  for  any 
money  belonging  or  payable  to  them  respectively,  or  in  respect  of  any 
property  of  the  society,  shall  be  sufficient  discharges  to  the  person  or 
persons  paying  the  same,  and  shall  exonerate  him  or  them  from  all 
liability  of  seeing  to  the  application,  or  on  account  of  the  mis-application 
or  non-application  thereof,  and  from  all  necessity  of  inquiring  into  the 
expediency  or  regularity  of  any  such  sale,  mortgage,  transfer,  or  other 
transaction,  in  respect  of  which  such  money  shall  be  payable,  or  whether 
such  sale,*'  &c.,  "has  been  authorized  or  not  by  the  board  of  directors 
or  by  the  society,  or  whether  the  trustees  of  the  society  or  any  of 
them,  or  the  directors  signing  such  receipts  or  any  of  them,  are  or  is 
duly  appointed  or  not." 

"  CI.  That  the  books  wherein  the  proceedings  of  the  general  meetings 

and  of  the  board  of  directors  are  recorded,  shall  be  kept  at  the  princi- 

*19'S1  P*^  offices  of  the  ^society,  and  shall  be  open  to  the  inspection 

^  of  the  shareholders  at  all  reasonable  times,  subject,  nevertheless, 

to  the  provisions  of  any  by-law  of  the  society." 

It  appeared  that  the  three  policies  had  been  sealed  with  the  seal  of 
The  Athenaeum  Life  Assurance  Society,  and  signed  by  three  directors ; 
one  of  whom,  named  Sutton,  was  the  manager,  and  added  to  his  signa- 
ture the  designation  "  Manager,"  simply.  It  appeared  that  no  previous 
order  by  directors  had  been' made  for  executing  these  policies,  or  indeed 
any  of  the  society's  policies.  They  contained  all  the  provisions  required 
by  the  XXVIIIth  section  of  the  deed  of  settlement.  By  a  memoran- 
dum at  the  foot  of  each  of  the  policies,  signed  by  Sutton  only,  it  was 
stated  that  the  conditions  of  the  policy  should  be  subject  to  the  same 
conditions  as  those  contained  in  the  policy  corresponding  granted  by 
the  plaintiffs  on  Jodrell's  life,  described  in  the  declaration ;  and  which, 
in  each  instance,  was  granted  to  a  person  named  Truelock.  The  policy 
last  mentioned,  granted  by  plaintiffs,  contained  the  condition  as  to  the 
thirty  days  allowed  for  the  payment  of  premiums  mentioned  in  the 
declaration.  The  Prince  of  Wales  Life  and  Educational  Assurance 
Company  and  the  Athenaeum  Life  Assurance  Society  were  in  the  habit 
of  granting  to  each  other  policies,  by  way  of  reassurance,  covering 
wholly  or  partially  assurances  made  by  the  grantee  to  third  parties, 
such  as  the  assurances  granted  in  the  present  case  by  the  plaintiffs  in 
the  first  instance  to  Truelock  on  the  life  of  Jodrell.  By  the  course  of 
business,  no  actual  payments  were  made  of  the  premiums  by  one 
society  to  the  other,  except  at  certain  periods  at  which  the  accounts 
were  balanced,  when  the  party  against  whom  the  balance  was  paid  it  to 
♦IQfil  *'^®  other  party.  But,  as  the  sevel-al  premiums  became  due,  the 
J  officer  of  the  party  to  which  it  was  owing  was  in  the  habit  of 
giving  a  receipt  for  the  amount  to  the 'Other  party ;  and  at  the  periodical 
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Kttlement  of  accounts  the  parties  were  credited  and  debited  with  the 
earns  accordingly.  In  the  present  case,  such  receipts  were  given  for  the 
premiums  on  each  of  the  policies  within  thirty  days  after  they  became 
due  respectively,  namely,  in  August  and  September,  1855;  and  the 
amounts  formed  items  in  the  accounts  as  settled  next  thereafter,  namely 
on  29th  February,  1856,  on  which  settlement  the  balance  was  against 
The  Athenaeum  Life  Assurance  Society,  and  was  paid  by  them  to  the 
plaintiffs.  Jodrell  had  died  in  the  interval  between  the  giving  of  the 
last  receipt  and  this  settlement  of  accounts,  namely  on  12th  November, 

1855.  It  appeared,  by  the  evidence  of  Hornby,  the  secretary  to  the 
plaintiffs,  that,  at  the  times  when  these  receipts  were  given,  the  Athe- 
Bseam  Life  Assurance  Society  was  in  debt  to  thte  plaintiffs.  Truelock, 
upon  Jodrell's  death,  claimed  from  the  plaintiffs  the  sums  due  on  the 
policies :  and  the  plaintiffs,  after  consultation  with,  and  upon  the  sug- 
gestion of.  The  Athenseum  Life  Assurance  Society,  resisted  the  claim, 
and,  on  behalf  of  that  society,  defended  actions  brought  by  Truelock. 
Tnielock  offered  a  compromise,  which  The  Athenseum  Life  Assurance 
Society  prevented  the  plaintiffs  from  accepting.  Truelock  recovered 
the  full  amount. 

The  defendant's  counsel  contended :  First,  that  the  policies  were  not 
daly  executed  by  the  Athenseum  Life  Assurance  Society,  for  want  of  an 
order  such  as  required  by  the  XXth  section  of  the  deed  of  settle- 
ment; Secondly,  that  the  plaintiffs  were  not  entitled  to  thirty  days' 
^grace  for  the  payment  of  the  premiums,  that  being  allowable  r^-in^ 
only  if  the  conditions  of  the  policies  granted  by  the  plaintiffs  ^ 
were  incorporated  into  those  granted  by  the  Athenseum  Life  Assurance 
Society ;  which  could  not  be  effected  by  the  memorandums  at  the  foot 
of  the  policies,  for  want  of  authority  to  execute  those  memorandums ; 
Thirdly,  that  the  payments  of  the  premiums  were  not  in  fact  made 
within  the  thirty  days. 

The  learned  Judge  directed  a  verdict  for  the  plaintiffs,  giving  leave 
to  move  as  after  mentioned.     In  Michaelmas  Term,  1857, 

Sir  F.  Kelly  obtained  a  rule  calling  on  the  plaintiff  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  a  new  trial  had,  "on  the 
grounds :  1st.  That  the  directors  have  no  authority  to  execute  the  poli- 
cies, there  having  been  no  order  to  that  effect  signed  by  three  directors 
and  countersigned  by  the  manager  according  to  the  deed  of  settlement ; 
2d.  That  the  policies  had  expired,  and  no  thirty  days'  grace  allowed, 
unless  by  the  memorandum  at  the  foot  of  the  policies,  and  that  memo- 
randum, which'varies  the  terms  of  the  policies,  was  unauthorized  by. 
three  or  any  other  number  of  directors,  and  signed  only  by  Sutton,  who 
had  no  authority ;  Sd.  That  the  policies  had  expired  by  reason  of  the 
premiums  not  having  been  paid,  the  receipts  having  been  given  without 
authority,  and  without  any  money  passing ;  and  Jodrell  (whose  life  was 
insured)  having  died  on  the  12th  of  November,  the  premiums  still 
remaining  unpaid,  and  the  alleged  settlement  on  the  29th  of  February, 

1856,  being  wholly  unauthorized  by  any  board  of  directors  or  otherwise 
under  the  deed  of  settlement  or  policies." 

*The  case  was  argued  in  last  Michaelmas  (a)  and  Hilary  {b)  r^ci  no 
Terms.  L       ■ 

(a)  XoTember  23d,  1857,  before  Lord  CampbeU,  G.  J.,  Coleridge,  Wigbtmas,  and  Erlei  Ja. ; 
ud  Norember  24Ui,  before.  tUe  same  Judgea. 
(6)  January  21st,  1868,  before  the  same  Judges. 
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ByleSj  Serjt.,  Montague  Smithy  and  F.  Edwardi  showed  cause. — 
First,  as  between  the  plaintiffs  and  The  Athenaeum  Society,  the  policies 
were  binding,  in  spite  of  the  XXth  section  of  the  deed  of  settlement  of 
the  society.  Substantially,  that  provision  has  been  complied  with. 
There  has  indeed  been  no  previous  order :  but  the  seal  of  the  society 
has  been  affixed ;  and  three  directors,  one  of  whom  is  the  manager,  have 
signed  it.  The  signature  of  the  manager  is  not  the  less  the  signature 
of  a  director  because  the  same  person  happens  to  bear  both  characters. 
The  case  is  like  that  of  the  same  individual  executing  a  dee4  to  which 
he  is  a  party  in  different  characters,  and  in  which  he  is  mentioned  as  a 
party  of  the  first  part,  and  also  of  the  third  part,  &c.  The  order  may 
be  contemporaneous  with  the  affixing  of  the  seal ;  and,  if  so,  the  joining 
in  the  policy  is,  in  effect,  making  the  order.  But,  supposing  that  what 
has  taken  place  is  not  a  compliance  with  the  XXth  section  of  the  deed, 
the  society  are  nevertheless  bound.  The  society  is  constituted  under 
Stat.  7  &  8  Yict.  c.  110:  and  completely  registered;  and,  by  sect.  7, 
the  deed  must,  no  doubt,  be  registered.  [Lord  Campbell,  G.  J. — It 
will  be  argued  that  the  party  obtaining  the  insurance  ought  to  look  at 
the  terms  of  the  deed.]  The  defendant  must  go  even  further  than  that : 
he  must  contend  that  the  party  obtaining  the  insurance  is  bound  to  know 
what  has  in  fact  been  done  by  the  company  granting  the  insurance. 
^■.QQ-.   ""The  policy  being  good  on  its  face,  it  cannot  be  open  to  the 

^  assurers  to  contend  that  they  have  not,  iti  executing  it,  followed 
strictly  the  regulations  which  they  have  made  among  themselves  for 
their  own  government.  The  creditors,  who  have  not  access  to  the 
books,  have  no  means  of  knowing  whether  the  regulations  have  been 
complied  with  or  not.  The  XXYIIIth  section  of  the  deed  does  expressly 
provide  for  the  form  of  the  policy :  it  requires  that  there  shall  be  the 
seal  of  the  society  and  the  signature  of  three  directors;  and  these 
policies  satisfy  those  requisites  as  well  as  the  others  contained  in  the 
XXVIIIth  section.  Sect.  44  of  stat.  7  &  8  Vict.  c.  110,  prescribes  the 
statutory  requisites  for  contracts  in  general :  and  it  does  avoid  contracts 
not  possessing  them ;  but  it  qualifies  the  avoidance  so  as  to  make  the 
enactments  inapplicable  here :  the  words  being,  ^^  that  in  the  absence  of 
such  requisites,  or  of  any  of  them,  any  such  contract  shall  be  void  and 
ineffectual  (except  as  against  the  company  oa  whose  behalf  the  same 
shall  have  been  made)."  Royal  British  Bank  t;.  Turquand,  6  E.  &  B. 
327  (E.  C.  L.  R.  vol.  88),(a)  which  has  the  sanction  of  the  Judges  of  the 
three  common  law  Courts,  is  directly  in  point  for  the  plaintiffs :  indeed 
it  goes  somewhat  beyond  what  is  required  for  this  case,  since  there  the 
making  of  the  bond,  on  which  the  action  was  brought,  was  only  inci- 
dentally applicable  to  the  business  of  the  defendant's  company;  whereas 
here  the  granting  insurances  is  the  direct  object  of  The  Athenaeum  Life 
Assurance  Society.  In  Bill  t;.  Darenth  Valley  Railway  Company,  1  H. 
&  N.  305,t.the  plaintiff  sued  the  company  for  work  and  labour:  and 
they  pleaded  that  they  were  incorporated  under  an  Act  incorporating 
*2001  ^^^  Companies  "^Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 

^  c.  16) ;  that  the  claim  was  for  work  done  as  secretary  to  the 
company ;  and  that  no  determination  as  to  his  remuneration,  or  that  of 
any  secretary,  had  been  exercised  at  a  general  meeting,  as  required  by 

(a)  In  Exeh.  Ch.,  affirming  the  jadgment  of  Q.  B.  in  Royal  BritiAb  Bank  v.  Tuxjiiasd,  5  £. 
A  B.  2i8  (E.  C.  L.  R.  Yol.  85). 
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Beet.  91.     On  demurrer  to  the  replication,  judgment  was  given  for  tho 
plaintiff,  for  the  hadness,  it  is  clear,  of  the  plea.     Brarowell,  B.,  said : 
"  These  Acts  of  Parliament  are  construed  as  if  they  were  partnership 
deeds.    To  violate  them  may  be  a  breach  of  trust  as  between  the  direc- 
tors and  the  shareholders ;  but  acts  not  done  according  to  them  may 
bind  the  company.      If  the  directors,  without   such  authority,  have 
agreed  to  give  the  plaintiff  500Z.  a  year,  they  may  have  been  guilty  of 
a  breach  of  trust,  but  that  is  all.*'     In  Peddell  v,  Gwyn,  1  H.  fi  N. 
590,t  a  similar  defence  was  offered  to  scire  facias  brought  against  a 
shareholder  on  a  judgment   against  a  company.      It  was  held   that, 
whether  or  not  the  defence  would  have  been  good  in  the  original  action, 
which  was  on  a  bill  of  exchange   accepted  by  the  company,  it  was 
not  available  on  scire  facias.     The  decision  therefore  is  not  in  point. 
But  Martin,  B.,  said,  respecting  the  clause  in  the  deed  of  settlement 
there  relied  on  as  showing  that  the  directors  were  not  authorized  to 
accept:   ''I   am   inclined   to  think,  however,  that,  as   regards   third 
parties,  that  provision  is  immaterial,  and  that  a  person  who  takes  a 
bill  accepted  by  the  company  is  not  bound  to  see  that  it  is  in  a  form 
authorized  by  the  deed  of  settlement.     The  45th  section(a)  expressly 
enacts,  '  that  if  the  directors  are  authorized  by  deed  of  settlement  or  by- 
law to  issue  or  accept  bills,  they  shall  do  so  in  the  manner  there  pre- 
scribed ;'  and  it  would  be  strange  to  hold  that  where  the  directors  of  a 
*coinpany  have  issued  bills  in  the  precise  form  given  by  the  Act,   r^oni 
the  holders  cannot  recover  because  the  directors  have  not  issued  '- 
the  bills  in  a  form  which  is  not  the  form  of  a  bill  of  exchange  at  all.    A 
shareholder  in  these  companies  roust  submit  to  the  ordinary  consequences 
of  a  partner  in  an  insolvent  company,  and  it  is  more  reasonable  that  he 
should  suffer  than  an  innocent  party,  who  takes  a  bill  which  is  in  the 
form  prescribed  by  the  statute.**     There,  it  may  be  observed,  no  power 
to  accept  bills  at  all  was  given  to  the  directors  except  according  to  a 
form  which  was  not  followed.     In  Gordon  v.  Sea  Fire  Life  Assurance 
Society,  1  H.  &  N.  599,t  the  point  was  directly  decided,  in  an  action  on 
a  bill  accepted  by  the  agent  of  the  same  company.     In  Greenwood's 
Case,  3  De  G.  M.  k  G.  459,(6)  there  was  a  clause  in  a  company's  deed 
of  settlement,  the  effect  of  which,  it  was  contended,  was  to  limit  the 
liabilities  of  shareholders,  to  the  amount  of  their  shares,  as  between 
them  and  third  parties  :  but  Lord  Cranworth,  C,  and  the  Lords  Justices 
held  that,  supposing  this  the  intention  of  the  clause,  it  could  not  affect 
the  right  of  creditors  against  shareholders.     Bargate  v.  Shortridge,  5 
H.  L.  Ca.  297,  was  an  appeal  to  the  House  of  Lords  from  the  judgment 
of  Romilly,  M.  R.{c)     The  House  of  Lords,  Lord  Cranworth,  G.,  and 
Lord  St.  Leonards,  differed :  the  judgment  was  therefore  not  disturbed. 
The  deed  of  settlement  had  provided  that  no  transfer  of  shares  should 
he  permitted,  except  upon  notice  to  the  directors,  and  on  the  consent 
thereto  of  a  board  of  directors,  to  be  signified  by  a  *certificate  p^qao 
signed  by  three  directors.    A  shareholder  sent  the  proper  notices  ^  ^ 
to  the  directors,  and  received  a  consent  signed  by  three  directors.     In 
fact  the  notices  had  not  been  laid  before  a  board,  nor  the  consent  of  the 
hoard  obtained.     Afterwards,  the  shareholder  was  returned  to  the  Stamp 

(a)  Of  ttat  7  A  8  Vict  e.  110. 

(h)  R«reniDg  the  jadgment  of  Staart,  Y.  C,  in  In  re  The  Se*,  Fire,  and  Life  Asiiirasee 
Conpuij,  2  Sm.  A  G.  95. 
{«)  In  Shortridge  v.  Bosanqnet,  16  Bear.  84.    See  Boianqnet  v.  Shortridge,  1  Exch.  699.| 
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OflSce  as  having  ceased  to  be  a  member;  and  the  transferees  were 
treated  as  shareholders.  Subsequently,  the  directors  strove  to  treat  the 
original  shareholder  as  still  liable  in  that  character,  on  account  of  the 
want  of  consent  of  the  board.  Romilly,  M.  R.,  held  that  they  could  not 
do  so.  Lord  St.  Leonards,  who  concurred  with  him,  said:  "I  wish 
only  to  guard  myself  against  being  considered  to  hold  that  where,  as  in 
Morgan's  Ca8e,(a)  the  directors  of  a  company  do  an  act  which  is  clearly 
not  within  their  power,  and  to  which  they  never  could  by  any  form,  or 
any  ceremony,  give  vitality,  such  an  act  can  be  maintained.  That  is  a 
question  which  in  every  case  must  stand  upon  its  own  merits,  and  it  has 
no  bearing  upon  the  case  now  before  your  Lordships,  which  is  one  where 
the  directors  could,  if  they  had  thought  proper  to  perform  their  duty, 
have  given  validity  to  every  one  of  these  transfers.  They  chose  to 
neglect  a  portion  of  the  proper  forms  and  ceremonies,  looking  at  the 
substance,  which  they  never  did  lose  sight  of,  but  they  entirely  disre- 
garded the  form,  and  they  have  thus  given  interests  to  parties  which 
these  parties  never  could  have  had  without  their  consent."  [Lord 
Campbell,  C.  J. — We  must  hold  ourselves  bound  by  the  affirmance  of 
the  judgment  in  that  case,  though  it  was  the  result  only  of  a  division  of 
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opinion.     In  that  respect,  the  case  is  as  in  Regina  v,  '^'Millis,  10 


CI.  &  F.  634.]  On  the  other  side,  reliance  will  be  placed  on  the 
languflge  of  Lord  Wensleydale  in  Ernest  v.  Nicholls,  6  H.  L.  Ca.  401, 
418. (J)  He  there  points  out  that  the  Legislature  considered  that  joint 
stock  companies  could  not  conveniently  be  treated  as  ordinary  partner- 
ships, and,  on  the  other  hand,  would  not  be  likely  to  obtain  charters 
placing  them  in  the  precise  position  of  corporations.  He  then  goes  on 
as  follows.  "  The  Legislature  then  devised  the  plan  of  incorporating 
these  companies  in  a  manner  unknown  to  the  common  law,  with  special 
powers  of  management  and  liabilities,  providing  at  the  same  time  that 
all  the  world  should  have  notice  who  were  the  persons  authorized  to  bind 
all  the  shareholders,  by  requiring  the  copartnership  deed  to  be  registered, 
certified  by  the  directors,  and  made  accessible  to  all ;  and,  besides, 
including  some  clauses  as  to  the  management,  as  in  the  Act  7  &  8  Vict. 
c.  110,  s.  7,  &c.  All  persons,  therefore,  must  take  notice  of  the  deed 
and  the  provisions  of  the  Act.  If  they  do  not  choose  to  acquaint  them- 
selves with  the  powers  of  the  directors,  it  is  their  own  fault,  and  if  they 
give  credit  to  any  unauthorized  persons  they  must  be  contented  to  look 
to  them  only,  and  not  to  the  company  at  large.  The  stipulations  of  the 
deed,  which  restrict  and  regulate  their  authority,  are  obligatory  on  those 
who  deal  with  the  company ;  and  the  directors  can  make  no  contract  so 
as  to  bind  the  whole  body  of  shareholders,  for  whose  protection  the  rules 
are  made,  unless  they  are  strictly  complied  with.  The  contract  binds 
the  person  making  it,  but  no  one  else.  Those  provisions  which  give  to 
♦*^041  ^^®  directors  discretionary  powers  of  management,  do  not  affect 
^  *strangers ;  and  the  shareholders  are  bound  by  the  exercise  of 
the  discretion  which  they  have  consented  to  give.  Other  stipulations 
are  directory  merely,  and  do  not  constitute  conditions  to  the  exercise  of 
the  powers;  but  they  form  the  subject  of  an  action  against  the  directors 
for  the  breach  of  their  covenants  expressed  or  implied  in  the  deed.  The 
great  body  of  shareholders  for  whose  protection  these  limitations  of 

(a)  Ex  parte  Morgan,  1  Macn.  k  G.  225. 

(6)  Reversing  the  judgment  of  the  Lords  Justices  in  Port  of  London  Asanranee  CompasT'i 
Case,  5  De  G.  M.  &  Q.  465. 
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mithoritj  are  provided  cannot  be  affected  unless  they  are  complied  with. 
They  can  only  act  and  contract  through  their  directors,  and  the  acts  of 
the  individual  shareholders  have  no  effect  whatever  on  the  company  at 
large/*  These  remarks  were  clearly  extrajudicial :  the  case  was  one 
vljere  the  contract  made  was  not  in  the  ordinary  course  of  the  business 
of  the  company,  and  therefore  not  within  the  general  law.  It  was  a 
contract  by  one  company  to  purchase  the  trade  of  another  company. 
But  his  Lordship,  even  there,  points  out  that  some  stipulations  are 
directory  merely.  [Erle,  J. — Lord  Wensleydale  goes  on  to  give 
examples  showing  that  he  considered  the  formalities  to  be  essential.] 
He  refers  to  Ridley  v.  Plymouth  Grinding  and  Baking  Company,  2 
Exch.  711, t  ^T^i  Kingsbridge  Flour  Mill  Company  v.  Plyipouth  Grind- 
ing and  Baking  Company,  2  Exch,  718. f  But  in  those  cases  the 
contracts  were  not  under  seal;  and,  so  far  as  they  affect  contracts  made 
in  the  course  of  the  company's  proper  business,  they  must  be  considered 
as  overruled  by  Smith  v.  The  Hull  Glass  Company,  11  Com.  B.  897 
(E.  C.  L.  R.  vol.  73),  which  agrees  with  Reuter  v.  Electric  Telegraph 
Company,  6  E.  &  B.  341  (E.  C.  L.  R.  vol.  88).  Some  authorities  will 
be  found  in  Bostock  v.  North  Staffordshire  Railway  Company,  4  E.  &  B. 
798  (E.  C.  L.  R.  voL  82). 

*Next,  as  between  these  parties,  the  premiums  were  paid  by  r#9Ar 
their  having  been  allowed  in  the  mutual  accounts^  according  to  *-  "* 
the  course  of  dealing  of  the  two.  It  is  true  that  the  balance  was  not 
Btruck  till  after  the  expiration  of  the  thirty  days :  but  the  receipts  were 
given  within  that  period.  It  is  indeed  suggested,  by  the  second  ground 
mentioned  in  the  rule  Nisi,  that  the  allowance  of  the  thirty  days'  grace 
was  unauthorized.  If  that  is  insisted  upon,  the  answer  is  that  the  memo- 
randum may  be  taken  as  part,  and  contemporaneous  with  the  execution, 
of  the  policy  itself:  Burgh  v,  Preston,  8  T.  R.  483,  Lyburn  v.  Warring- 
ton, 1  Stark.  N.  P.  C.  162  (E.  C.  L.  R.  vol.  2),  Keele  v.  Wheeler,  7  M. 
i  G.  665  (E.  C.  L.  R.  vol.  49) ;  which  brings  the  question  to  the  first 
point. 

Sir  Jl  Tfiesiger^  Sir  F.  Kelly ^  and  Fields  contrji. — The  society  do  not 
think  it  right  to  insist  on  the  second  ground  in  the  rule  Nisi. 

As  to  the  first  ground.  By  sect.  7  of  stat.  7  &  8  Vict.  c.  110,  the  deed 
of  settlement  of  a  joint  stock  company  fully  registered  under  the  Act  (as 
this  company  was)  must  be  registered ;  and  it  must  make  provision  for 
sach  of  the  purposes  set  forth  in  Schedule  (A.)  as  the  nature  and  busi- 
ness of  the  company  may  require.  By  sect.  25  the  powers  of  the  com- 
pany to  enter  into  contracts,  &c.,  are  given,  "  subject  nevertheless,  with 
respect  to  all  such  powers  and  privileges,  to  the  provisions  of  this  Act, 
»nd  subject  also  to  the  provisions  of  the  deed  of  settlement  of  the  com- 
pany or  any  other  special  authority."  Sect.  27  defines  the  powers  of 
the  directors,  who  are  "to  conduct  and  manage  the  affairs  of  the  com- 
pany according  to  the  provisions  and  subject  to  the  restrictions  of  this 
Act,  *and  of  the  deed  of  settlement,  and  of  any  by-law,  and  for  r#0A^ 
that  purpose  to  enter  into  all  such  contracts  and  do  and  execute  all  ^ 
such  acts  and  deeds  as  the  circumstances  may  require  ;'*  "  subject  never- 
theless to  the  provisions  and  restrictions  of  this  Act,  and  to  the  provi- 
sions of  the  deed  of  settlement  of  the  company  or  other  special  authority, 
hut  not  80  as  to  enable  the  shareholders  to  act  in  their  own  behalf  in  the 
ordinary  management  of  the  concerns  of  the  company  otherwise  than  by 
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means  of  directors."  And  amonfl;  the  purposes  of  the  company  set  forth 
in  Schedule  (A.)  is  one,  number  23,  "  for  insuring  the  safe  custody  of 
the  seal  of  the  company,  and  for  regulating  the  authority  under  which 
it  is  to  be  used."  A  party,  therefore,  who  deals  with  a  completely 
registered  joint  stock  company  knows  that  he  is  to  look  to  the  deed  of 
settlement  for  the  requisites  essential  to  the  authority  of  the  directors  to 
affix  the  seal.  In  this  case  sect.  XX.  of  the  deed  required  a  previous 
order,  signed  by  three  directors  and  countersigned  by  the  manager,  or, 
in  his  absence,  by  some  one  appointed  by  the  directors.  Not  only  was 
no  such  order  proved,  but  it  was  proved  that  none  such  had  ever  existed. 
The  plaintiffs  therefore  cannot  claim  as  upon  a  due  execution  of  the 
policy.  There  is  nothing  in  the  law  of  joint  stock  companies  varying 
the  general  rule  that  an  agent  having  a  limited  authority  cannot  give 
to  any  party,  to  whom  the  limitation  is  known,  a  title  by  any  act  beyond 
the  limitation.  In  all  the  cases  it  is  laid  down  that  the  party  contract- 
ing with  the  company  is  to  look  to  the  d^ed  of  settlement:  Roval  British 
Bank  v.  Turquand,  6  E.  &  B.  327,  332  (E.  C.  L.  R.  vol.  88) ;  5  E.  4 
B.  248,  262  (E.  C.  L.  R.  vol.  85);  Smith  v.  The  HnU  Glass  Companv, 
11  Com.  B.  897,  926,  927  (E.  C.  L.  R.  vol.  73);  Ridley  v.  Plymouth 
Grinding  and  Baking  Company,  2  Exch.  711,  717. f     But  for  what 

♦2071  *P^''P^s®  ^3  ^^®  ^^®^  ^®  ^®  looked  at,  except  for  that  of  ascertain- 
^  ing  whether  those  professing  to  act  for  a  company  are  authorized 
to  do  so  ?  And,  if  the  limitation  of  the  authority  must  be  noticed  by 
the  contractor,  must  he  not  notice  whether  it  has  been  exceeded  or  not? 
[WiGHTMAN,  J. — Must  he  go  so  far  as  to  ascertain  whether  the  persons 
professing  to  act  as  directors  are  directors  in  fact?]  He  must.  His 
position  is  not  different  from  that  of  one  who,  for  instance,  bargains 
with  an  agent  for  the  sale  of  an  estate,  and  who  must  ascertain  for  him- 
self the  extent  of  the  agent's  authority.  Only  a  defect  in  the  appoint- 
ment, or  a  disqualification,  would  be  cured  by  sect.  30  of  stat.  7  &  8  Vict. 
c.  110.  The  plaintiffs  rely  upon  Smith  v.  The  Hull  Glass  Company,  11 
Com.  B.  897  (E.  C.  L.  R.  vol.  73).  There  the  manager,  who  ordered 
the  goods,  ought  strictly,  according  to  the  deed  of  settlement,  to  Lave 
had  power  delegated  to  him  by  the  directors,  which  was  not  shown  to 
have  been  done :  but  the  goods,  which  were  for  the  purposes  of  the  trade 
of  the  company,  were  in  fact  used  by  the  company  in  that  trade :  the 
mere  user,  without  any  order  at  all,  would  have  bound  the  company. 
But  the  Court  had  the  power  to  draw  inference  of  facts,  and,  in  effect, 
found  that  the  requisites  had  been  observed.  That  is  consistent  with 
Ridley  v,  Plymouth  Grinding  and  Baking  Company,  2  Exch.  711.t  Itt 
Smith  V.  The  Hull  Glass  Company,  8  Com.  B.  668  (E.  C.  L.  R.  vol.  67), 
on  the  argument  on  the  rule  upon  the  first  trial,  Wilde,  C.  J.,  says  that 
the  prim&  facie  implication  of  a  contract  by  the  directors  ^'  might  have 
been  rebutted  by  showing  that  the  directors  were  restrained  by  the 
*^0^1  ^^^^5"  ^^'y  "  f^om  making  such  contract  on  behalf  of  the  *share- 
"^  J  holders."  That  is  shown  here.  As  to  Royal  British  Bank  ». 
Turquand,  6  E.  &  B.  327  (E.  C.  L.  R.  vol.  88),  5  E.  &  B.  248  (E.  C.  L. 
R.  vol.  85),  it  seems  that  both  the  Court  of  Exchequer  Chamber  and 
this  Court  inclined  to  think  that  the  requisites  of  the  deed  of  settlement 
had  been  complied  with,  in  fact,  by  the  resolution  of  the  general  meet- 
ing. And  in  that  case  there  was  no  plea  of  Non  est  factum.  The  deci- 
sion is,  to  a  certain  extent,  explained  by  Hill  v.  The  Manchester  and 
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Salford  Waterworks  Company,  5  B.  &  Ad.  866  (E.  C.  L.  R.  vol.  27), 
where  the  effect  of  that  plea  was  much  discussed.  But,  in  this  last  case, 
it  was  held  that  the  act  of  the  clerk,  in  affixing  the  seal  under  a  general 
authority  from  the  directors,  was  good,  without  their  assent  to  the  par- 
ticular act.  There  ha4  also  been  a  resolution  of  proprietors  authorizing 
the  issue  of  the  bonds  to  which  the  seal  was  attached.  If  there  be  any 
difference  in  the  law  between  a  limited  permission  and  a  direct  prohibi- 
tion of  acting  except  under  specified  conditions,  the  distinction  is  in 
favour  of  the  defendant ;  for  the  latter  is  the  case  Ijere.  Lord  Wen- 
sleydale,  in  Ernest  v.  Nicholls,  6  H.  L.  C.  418,  in  the  words  noticed  on 
the  other  side,  lays  down  as  strongly  as  possible  the  principle  for  which 
the  defendant  contends.  It  is  true  that  the  case  was  decided  on  an- 
other point :  but  the  argument  at  the  bar  had  been  directed  to  the  point 
to  which  Lord  Wensleydale's  remarks  refer.  London  Dock  Com- 
pany V.  Sinnott,  8  E.  &  B.  847  (E.  C.  L.  R.  vol.  92),  also  falls  in  with 
this  view.  The  directors  are- merely  agents  with  limited  authority. 
[Lord  Campbell,  C.  J. — But  suppose  the  agent  exceeds  his  authority, 
and  the  principal  ratifies  ?]  Who  is  the  principal  here  ?  Not  the 
directors,  surely :  and  there  has  been  no  ratification  by  any  one  else. 
*[Lord  Campbell,  C.  J. — In  what  way  then  could  the  principal  r»oo9 
ratify  here  ?]  In  no  way :  the  society  has  only  a  statutable  ex-  l- 
istence,  and  can  act  only  by  the  instrumentality  which  the  statute  con- 
fers. [Erlb,  J.,  referred  to  The  Great  Northern  Railway  Company  v. 
The  Eastern  Counties  Railway  Company.(a)]  It  may  be  that,  where 
the  contract  is  not  illegal  but  simply  ultra  vires,  an  individual  assenting 
to  it  may  be  personally  estopped ;  but  that  is  not  the  case  here.  [Wight- 
KAX,  J. — Sappose  several  persons  who  had  contracted  with  the  directors 
here  had  discovered  the  mistake  of  not  having  obtained  a  previous  order, 
and  a  general  meeting  had  been  called,  which  had  ratified  the  contracts.] 
Such  ratification  would  be  simply  void :  a  general  meeting  could  have 
no  such  authority,  by  sect.  27  of  stat.  7  &  8  Vict.  c.  110.  But  nothing 
like  such  a  ratification  appears  here ;  there  is  not  even  a  receipt  of  divi- 
dends. No  ratification  can  have  been  effected  by  the  request  to  resist 
Truelock's  claim.  The  act  of  the  directors  is  a  direct  violation  of  the 
prohibition  of  the  deed  of  settlement,  which  must  be  considered  as  in- 
corporated in  Stat.  7  &  8  Vict.  c.  110.  [Lord  Campbell,  C.  J. — Sup- 
pose you  found  a  clause  in  the  Act  or  the  deed  prescribing  that  no 
contract  should  be  valid  if  not  executed  between  the  hours  of  two  and 
three  in  the  afternoon.]  The  injustice  of  so  absurd  a  clause  might  per- 
haps raise  a  difiSculty.  [Lord  Campbell,  C.  J. — But  does  not  that 
Bhow  that  some  provisions  of  a  deed  of  settlement  may  be  treated  as 
directory  ?  Erlb,  J. — In  Chitty  On  the  law  of  Contracts,  p.  254  (6th 
ed.),  it  is  said:  ^'A  mere  excess  of  authority  by  the  directors  will  not 
be  a  defence  to  an  ^action''  on  a  contract  made  by  the  directors,  r^co-i  a 
"tmlcsfl  it  be  also  shown,  that  by  such  excess  of  authority  they  ^ 
had  prejudiced  the  shareholders,  and  that  this  was  known  to  the  other 
contracting  party."  And,  soon  after,  he  cites  Smith  v.  The  Hull  Glass 
Company,  11  Com.  B.  897  (E.  C.  L.  R.  vol.  73).]  If  the  remarks  already 
offered  on  that  case  are  correct,  the  inference  drawn  by  Mr.  Chitty  is 
too  strong.    [Eele,  J. — How  do  you  answer  the  argument  suggested  by 

(«)  Before  Tamer,  V.  C,  cited  in  The  East  Aogliaa  Railways  Company  v.  The  Eait«ra 
Cotatict  Railway  Company^  11  Com.  B.  803,  813  (E.  C.  L.  R.  yoL  78). 
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the  exception  in  sect.  44  of  stat.  7  &;  8  Vict.-  c.  110,  "  except  as  against 
the  company  on  whose  behalf  the  same  shall  have  been  made  ?"]  That 
protects  parties  dealing  with  the  company  from. the  effect  of  a  non-com- 
pliance with  the  requisites  of  that  section:  but  here  those  requisites 
have  been  observed.  The  section  is,  however,  not  very  consistent  with 
itself  on  any  view.  Bargate  v.  Shortridge,  6  H.  L.  Ca.  297,  which  has 
been  referred  to,  arose,  not  on  stat.  7  &  8  Vict.  c.  110,  but  upon  The 
Joint  Stock  Banking  Companies  Act,  7  6. 4,  c.  46,  which  has  no  clauses 
restraining  the  power  of  the  directors  like  those  in  stat.  7  &  8  Vict.  c. 
110.  Tht5  directors  had  given  the  shareholder's  transferee  a  certificate: 
this,  it  was  held,  estopped  them;  and  they  were  not  allowed  to  rely 
upon  any  irregularity  in  their  own  aot.  But,  under  stat.  7  &  8  Vict.  c. 
110,  if  directors  act  in  direct  violation  of  the  express  provision,  nothing 
can  affirm  the  act. 

As  to  the  payment  of  the  premiums.  The  accounts  were  not  balanced 
till  after  the  expiration  of  thirty  days  from  the  premiums  becoming  due, 
and  after  Jodrell's  death ;  and  till  that  balance  was  taken,  at  any  rate, 
there  was  no  payment,  because  there  was  no  allowance  in  account, 
♦•^lll  [WiGHTMAN,  J. — Suppose  a  promissory  note  had  been  *given  at 
-*  the  time.]  That  might  have  been  accepted  as  payment:  Bel- 
shaw  V.  Bush,  11  Com.  B.  191  (E.  C.  L.  R.  vol.  73),  Kearslake  v. 
Morgan,  5  T.  R.  513;  or  it  might  suspend  the  remedy.  [Lord  Camp- 
bell, C.  J. — If  by  the  course  of  business,  the  giving  and  taking  of 
the  receipts  operated  as  payments,  the  striking  the  balance  was,  so  far 
as  regards  this  point,  immaterial.]  The  society  had  no  power  to  give 
credit.  Our,  adv.  vuU. 

^  Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  action  is  brought  against  The  Athenseura  Life  Assurance  Society 
on  three  policies  of  insurance,  alleged  to  have  been  executed  by  the  so- 
ciety on  the  life  of  one  Jodrell,  deceased. 

.  The  defendant  first  relies  on  pleas  of  Non  est  factum,  and  that  the 
society  did  not  make  and  grant  any  of  the  policies  as  alleged.  He  pleads 
no  plea  alleging  fraud  or  illegality,  or  that  the  shareholders  had  been  in 
any  degree  prejudiced  by  the  granting  of  the  policies. 

All  the  three  policies  were  proved  to  be  under  the  common  seal  of 
The  Athenaeum  Life  Assurance  Society,  and  signed  by  three  of  the 
directors  of  the  society,  one  of  whom  was  the  managing  director.  The 
defence  set  up  under  these  pleas  was,  that  the  society  was  established 
under  stat.  7  &  8  Vict.  c.  110;  that  it  was  completely  registered ;  that, 
by  section  XX.  of  the  society's  deed  of  settlement,  it  was  declared, 
^'  That  a  common  seal  shall  be  provided  for  the  society  bearing  such 
device  as  the  directors  shall  think  proper,"  ''and  such  seal  shall  be  kept 
:)c9ioi  ^^  some  secure  place  selected  by  the  directors,  and  '''such  com- 
*'-'  mon  seal  shall  not  be  affixed  to  any  policies  or  other  documents 
of  the  society,  except  by  the  order  of  three  directors,  signed  by  them 
and  countersigned  by  the  manager,  or  in  his  absence  by  such  officer  as 
the  directors  shall  appoint."  And  that,  although  the  policies  sued  upon 
were  sealed  with  the  seal  of  the  society  by  the  three  directors  who 
signed  them,  there  had  not  been  a  previous  order  of  the  three  directors, 
signed  by  them  and  countersigned  by  the  manager,  or  by  an  officer 
appointed  by  the  directors  to  act  for  him  in  his  absence.     In  point  of 
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fact  there  had  been  no  previous  order  for  the  execution  of  these  policies, 
nor  of  any  other  policies  ever  before  executed  by  the  company. 

The  defendant's  deed  of  settlement  declared,  by  section  XXVIII., 
'*  That  every  policy"  '*  shall  be  given  under  the  hands  of  not  less  than 
three  of  the  directors,  and  be  sealed  with  the  common  seal  of  the  society, 
and  that  there  shall  be  contained  therein"  "  a  proviso  limiting  the  scope 
and  effect  of  the  contract  thereby  created,  so  that  the  same  shall  take 
effect  and  be  satisfied  only  out  of  such  funds  and  property  of  the  society 
as  under  the  provisions  hereafter  contained  shall,  at  the  time  at  which 
8Qch  liability  shall  accrue,  be  at  the  disposal  of  the  directors  in  that 
behalf,  and  negativing  an  unconditional  liability."  The  three  policies 
sued  upon  were  all  framed  and  executed  according  to  this  regulation. 
They  bore  date  in  August  and  September,  1854,  and  were  known  by  the 
defendant's  society  to  be  reassurances  in  respect  of  policies  executed  by 
the  plaintiffs  on  the  life  of  Jodrell  to  one  Truelock.  The  officers  of  the 
defendant's  society  had  by  several  acts  recognised  ^he  existence  of  the 
three  policies  executed  by  them,  and  also  their  liability  upon  these  poli- 
cies. And,  Jodrell  having  died  in  November,  *1855,  and  True-  r*o-iQ 
lock  having  sued  the  plaintiffs  on  the  policies  they  had  granted  to  *-  '^  * 
him  on  JodreU's  life,  the  defendant's  society  came  in  to  defend  the  action, 
for  the  assigned  reason  that  they  were  ultimately  liable ;  and  they  pre- 
vented the  plaintiffs  from  agreeing  to  a  compromise  which  Truelock  had 
offered. 

Under  these  circumstances,  the  defendant's  counsel  contended  that 
they  were  entitled  to  have  the  verdict  entered  for  them  on  the  pleas  of 
Non  est  factum,  and  that  they  had  not  granted  the  policies ;  that  the 
previous  order  was  a  condition  precedent  to  the  power  of  the  directors 
to  affix  the  seal  to  the  policies ;  so  that,  without  proving  such  an  order, 
a  prim&  facie  case  could  not  be  made  out  for  the  plaintiffs ;  that,  for  the 
ipant  of  previous  orders  signed  by  three  directors  and  the  manager  under 
section  XX.  of  the  deed  of  settlement,  the  policies  were  absolute  nulli- 
ties, and  were  incapable  of  confirmation  by  the  defendant's  society, 
although  the  plaintiffs  might  have  regularly  paid  and  the  society  received 
the  premiums  upon  them  for  twenty  years;  although  the  premiums 
during  all  that  time  might  have  increased  the  dividends  received  by  the 
shareholders ;  and  although  the  granting  of  the  policies  was  within  the 
scope  of  the  general  authority  of  the  directors  and  for  the  benefit  of 
the  shareholders. 

This  reasoning  proceeds  upon  the  assumption  that  all  who  deal  with 
the  society  have  notice,  before  any  negotiation  begins,  of  the  deed  of 
settlement,  and  are  bound  to  make  themselves  masters  of  all  its  con- 
tents. But,  if  it  were  established  that  all  the  world  must  be  presumed 
to  have  notice  of  all  the  contents  of  all  the  deeds  of  settlement  framed 
by  all  companies  under  stat.  7  &  8  Vict.  c.  110,  does  it  follow  that  a 
deed  under  the  *seal  of  such  a  company,  which  is  bond,  fide  r^oAA 
entered  into,  which  is  not  contrary  to  the  rules  of  the  common  ^ 
law  nor  to  any  enactment  in  stat.  7  &  Vict.  c.  110,  or  in  any  other  sta- 
tute, and  which,  when  executed,  may  have  been  for  the  benefit  of  the 
shareholders,  is  absolutely  void  if  any  formality  has  been  omitted  which 
is  prescribed  by  the  deed  of  settlement.  If  a  deed  under  the  seal  of 
the  company  contains  matter  contrary  to  the  deed  of  settlement  of  which 
the  party  dealing  with  the  company  has  notice,  and  this  works  a  preju- 
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dice  to  the  shareholders,  we  do  not  doabt  that  the  deed  is  illegal,  and 
that  it  might  be  avoided  by  a  special  plea  disclosing  the  illegality.  But 
the  simple  omission  of  a  formality  or  variation  from  a  form  required  by 
an  article  in  the  deed  of  settlement  does  not«  we  conceive,  make  a  deed 
under  the  seal  of  the  company  a  nullity.  We  consider  the  direction  in 
sect.  XX.  of  this  deed  of  settlement  to  be  only  for  the  guidance  of  the 
directors,  and  to  be  intended  to  operate  only  as  between  them  and  the 
shareholders.  If,  from  neglecting  it,  any  prejudice  arises  to  the  share- 
holders  by  too  many  risks  being  taken  or  in  any  other  way,  the  directors 
may  be  liable  to  the  shareholders :  but  this  is  very  different  from  saying 
that  a  party  who  has  bonfi  fide  insured  a  sum  of  money  by  such  a  deed 
on  a  life  shall  lose  that  money  when  the  life  drops,  and  shall  lose  all  the 
premiums  he  has  paid  upon  it  more  than  six  years  back,  although,  when 
the  policy  was  executed,  it  was  an  advantageous  bargain  for  the  share- 
holders. If  a  customer  dealing  with  this  society  for  a  life  policy  is 
bound  to  inspect  the  deed  of  settlement  at  all,  he  surely  has  done 
enough  if  he  attends  to  sect.  XXYIII.,  which  regulates  the  manner  in 
which  policies  shall  be  framed  and  executed;  and  the  policies  in 
*^1  ^1  '^'^u^s^^o^  ^i*^  ^^  ^'I  respects  framed  and  executed  according  to 
^  the  rules  there  laid  down.  The  deed  of  settlement  declares  (sect* 
II.)  ^^  that  the  business  of  the  society  shall  be  to  make  and  effect  all  or 
any  assurances  on  lives  or  survivorships,  or  any  contingencies  relating 
to  or  connected  with  lives  or  survivorships,  which  may  be  effected  accord- 
ing to  law ;"  and  surely  the  granting  of  the  three  policies  on  which  this 
action  is  brought  must  be  considered  within  the  scope  of  the  authority 
of  the  directors. 

If  the  party  effecting  the  insurance  is  bound  to  take  notice  of  the 
section  XX.  at  all,  may  he  not,  when  he  receives  his  policy  and  pays 
the  premiums,  reasonably  presume  that  the  directors  who  sign  it  have 
done  their  duty,  and  that  they  had  the  preliminary  order  for  executing 
the  policy  ?  In  no  one  instance  had  it  ever  occurred  to  a  party  effect- 
ing a  policy  with  this  society  to  ask  for  the  sight  of  such  an  order. 
But,  according  to  the  argument  for  the  defendant,  even  a  sight  of  an 
order  ex  facie  regular  would  be  no  absolute  security ;  for  one  of  the 
names  may  be  forged ;  and  the  officer  who  countersigns  on  this  occasion, 
in  the  absence  of  the  manager,  may  not  have  been  duly  appointed. 

It  is  truly  said  that  such  regulations  are  introduced  into  the  deed  of 
settlement  for  the  protection  of  the  shareholders.  But  the  shareholders 
have  reasonable  protection  from  them,  without  saying  that  any  departure 
from  the  regulations  must  of  necessity  nullify  th«  policy ;  for,  if  they 
are  violated  by  the  directors,  the  directors  are  answerable  for  the  breach 
of  them  to  the  shareholders :  and,  if  there  has  been  an  illegal  agreement 
between  the  directors  and  the  party  effecting  the  policy,  to  the  prejudice 
of  the  shareholders,  the  policy  would  be  illegal ;  and  by  a  special  plea 
it  might  be  avoided. 

*''>lfil      .*We  must  bear  in  mind  that  there  are  no  nullifying  words  in 
J   the  XXth  section  of  the  deed  of  settlement ;  and  that  they  may 
well  be  considered  as  directory,  instead  of  creating  by  implication  a 
condition  precedent  which  might  work  such  enormous  injustice. 

Whenever  a  party  dealing  with  such  company  knowingly  combines 
with  the  directors  to  do  any  act  ultra  vires  to  the  prejudice  of  the  share- 
holders, as  e,.  g.y  to  throw  upon  them  unlimited  liability,  whereas  the 
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directors  are  required  so  to  frame  policies  as  to  confine  the  remedy  of 
the  assured  to  the  capital  and  funds  in  the  hands  of  the  company,  the 
Bhareholders  might  very  fairly  and  reasonably  deny  their  liability  on 
the  policy.  But  it  would  be  most  unjust  to  allow  them  to  take  advan- 
tage of  an  irregularity  of  the  directors  (who  are  denominated  their 
agents),  although  they  cannot  show  that  they  are  in  any  respect  pre- 
juiiiced  by  the  irregularity,  and  the  assured  cannot  be  charged  with 
any  fraud  or  impropriety. 

The  question  is.  Did  the  Legislature  mean  that  the  company  moy 
avoid  all  their  contracts  unless  the  formalities  prescribed  by  the  statute 
and  the  deed  of  settlement,  both  in  the  form  of  the  contract  and  in  the 
process  of  making  it,  have  been  complied  with  ? 

In  support  of  the  affirmative,  it  is  said  that  the  directors  are  agents 
with  limited  authority ;  that  the  contractors  have  notice  of  the  limits, 
lecause  the  statute  confers  the  authority  subject  to  the  provisions  of  the 
Act  and  the  deed  of  settlement  which  is  registered  for  public  inspection ; 
that  the  shareholders  are  the  principals  ;  and  that  they  have  an  unlimited 
power  of  repudiation,  although  this  would  be  an  unlimited  power  to 
defraud. 

♦Conceding  the  impossible  supposition,  that  every  contractor  r^^ni't 
has  read  and  understood  all  its  provisions,  the  statute  relied  upon  ■- 
would  have  effect  if  these  provisions  w6re  held  to  create  a  duty  inter  se 
of  directors  and  shareholders,  and  thus  enabling  the  company  to  avoid 
contracts  in  which  some  of  the  provisions  are  not  complied  with,  if  th6 
contractor,  with  actual  notice  of  the  provisions,  has  knowingly  combined 
with  the  directors  to  omit  them,  to  the  prejudice  of  the  shareholders,  as 
in  the  case  of  partnership  deeds. 

The  leading  purpose  of  the  statute  is  to  enable  a  permanent  company, 
consist'ng  of  changing  shareholders,  to  make  binding  contracts,  and  sue 
afld  be  sued,  and  do  all  the  usual  acts  necessary  for  carrying  on  trade. 
The  preamble  expresses  an  intention  to  invest  them  with  the  qualities 
and  incidents  of  corporations,  with  some  modifications,  and  subject  to 
S}ine  provisions  and  regulations.  The  earlier  sections  provide  for  the 
course  of  formation  by  a  provisional  registration  of  a  deed  of  settlement ; 
the  essential  requisites  of  such  deed,  according  to  sect.  7  and  Schedule 
(A.),  relate  almost  exclusively  to  the  rights  and  duties  of  directors  and 
shareholders  inter  se,  regulating  the  capital,  the  shares,  the  meetings, 
and  the  proceedings  of  the  company.  The  IVth  clause  of  Schedule  (A.), 
relating  to  the  borrowing  of  money,  is  adapted  to  the  same  purpose,  and 
Dot  to  the  confirmation  of  a  tender.  Then  the  36th  item  is  to  determine 
whether  the  directors  may  contract  debts ;  and,  if  so,  whether  to  a  defi- 
nite extent:  and  the  87 th  and  38th  items  are  to  determine  to  what 
extent  the  directors  may  issue  money  notes,  or  accept  bills  of  exchange. 
If  they  may  contract  debts  and  bind  by  negotiable  instruments,  the 
Legislature  can  scarcely  *have  intended  that  a  creditor  would  be  rjicnio 
defeated  if  the  liability  created  is  beyond  the  defined  extent,  as  ^ 
the  extent  can  only  be  ascertained  by  taking  an  entire  account  of  the 
concern ;  but  the  Legislature  may  well  have  intended  to  fix  a  duty  on 
directors  which  the  shareholders  examining  the  yearly  accounts  could 
enforce. 

After  registration  of  the  deed  of  settlement  a  certificate  of  complete 
regiitratioQ  is  to  be  granted;  and  thereupon,  by  sect.  25,  the  company 
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becomes  incorporated  for  the  purpose  of  carrying  on  the  business,  but 
only  according  to  the  provisions  of  the  Act  and  of  the  deed.  By  this 
section  various  powers  are  conferred ;  and  the  12th  power  is,  "  to  perform 
all  other  acts  necessary  for  carrying  into  effect  the  purposes  of  such 
company,  and  in  all  respects  as  other  partnerships  are  entitled  to  do.** 

Then  sect.  26  defines  some  rights  and  duties  of  shareholders ;  and 
sect.  27  some  rights  and  duties  of  directors,  who  are  to  manage  the 
affairs  of  the  company,  and  for  that  purpose  to  enter  into  all  such  con- 
tracts as  circumstances  may  require ;  with  a  proviso  that  shareholders 
are  not  to  act  in  the  management  of  the  concerns  of  the  company  other- 
wise than  by  means  of  directors.  Thus  a  partnership  is  formed,  which 
in  some  respects  is  incorporated,  in  which  the  shareholders  are  dormant 
and  the  directors  are  the  acting  partners.  The  subject-matter  of  the 
contracts  of  this  partnership  must  be  infra  vires,  that  is,  within  the 
scope  of  the  partnership.  And  for  the  form  of  their  contracts  provision 
is  made  in  sect.  44,  which  enacts  that  contracts,  except  those  for 
services  or  goods  not  exceeding  50/.,  shall  be  in  writing  signed  by  two 
directors,  and  sealed  ;  and  that,  in  the  absence  of  any  of  such  requisites, 
''such  contract  shall  be  void  and  ineffectual  [except  as  against  the 
♦91  Qi  company  on  *whose  behalf  the  same  shall  have  been  made^*). 
J  Contracts  for  services  or  goods  not  exceeding  50Z.  may  bo 
entered  into  by  an  officer  authorized  by  a  by-law ;  and  all  contracts 
shall  be  reported  to  the  secretary,  and  registered,  under  a  penalty  for 
default. 

This  language  of  the  Legislature  creates  a  duty  on  the  directors 
towards  the  shareholders  to  comply  with  the  specified  formalities:  but 
we  think  It  intends  that  the  absence  of  the  prescribed  formality  shall 
not  render  the  contract  void  as  against  the  company. 

In  other  parts  of  this  statute  some  contracts  are  made  absolutely  un- 
lawful, as  by  sect.  23  various  contracts  of  companies  provisionally 
registered,  and  by  sect.  25  various  contracts  of  companies  who  are  re- 
quired to  obtained  an  Act  of  Parliament  before  acting.  These  sections 
relate  to  the  subject-matter  of  the  contract :  and  they  prohibit  without 
qualification.  Sect.  44,  relating  to  formalities,  annuls,  but  with  the 
very  important  exception  of  parties  seeking  to  enforce  them  against  the 
company. 

If  the  formalities  required  by  sect.  44  are  complied  with,  the  state 
of  the  affairs  of  the  company  can  be  easily  examined.  This  section  has 
an  operative  effect  in  creating  a  duty  of  the  directors ;  and  sect.  31 
gives  a  stringent  remedy  for  some  breaches  of  duty  by  directors,  enacting 
that  a  director  wrongfully  doing  or  omitting  any  act  with  intent  to 
defraud  a  shareholder  shall  be  guilty  of  a  misdemeanour. 

It  is  further  to  be  observed,  that  the  right  of  inspecting  registered 
documents  is  conferred  on  the  public  by  sect.  18,  while  the  right  of 
inspecting  the  books  of  the  company  is,  by  sect.  33,  conferred  on 
shareholders  only.  In  the  present  case  the  deed  requires  a  resolution 
*59m  ^^  three  *directors  as  a  formality  previous  to  making  a  policy. 
'  If  the  statute  is  taken  to  have  intended  that  such  a  stipulation 
could  make  the  policy  void  unless  there  was  the  previous  resolution,  it 
would  seem  to  follow  that  the  party  assured  should  have  the  right  of 
searching  the  books  for  the  resolution.     But  the  resolutions  in  the  books 
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are  for  the  examination  of  the  shareholders  onlj)  that  they  may  call 
the  directors  to  account  in  case  of  need. 

Therefore  we  are  of  opinion  that,  according  to  the  sound  principles 
of  law  and  the  just  construction  of  the  statute,  if  there  had  been  a  clause  in 
the  deed  of  settlement  prohibiting  the  directors  from  executing  any 
deed  unless  the  deed  be  engrossed  on  vellum,  and  an  action  were  brought 
against  the  company  on  a  deed  proved  to  be  under  the  seal  of  the 
company  and  not  liable  to  any  other  objection,  the  defendant  would 
not  be  entitled  to  a  verdict  under  a  plea  of  Non  est  factum  on  proof 
that  the  deed  was  engrossed  on  parchment  instead  of  vellum. 

We  likewise  think  that  the  weight  of  authority  greatly  preponderates 
in  favour  of  this  conclusion.  Ridley  v,  Plymouth  Grinding  and  Baking 
Company,  2  Exch.  711,t  and  the  class  of  cases  to  which  it  belongs, 
irhere  there  was  no  contract  under  seal,  do  not  seem  to  us  to  apply ; 
and  one  of  the  learned  Judges  who  concurred  in  Ridley  v.  Plymouth 
Grinding  and  Baking  Company,  seems  to  intimate  an  opinion  that, 
if  there  had  been  a  contract  under  the  seal  of  the  company,  the  com- 
pany would  have  been  bound. 

The  case  chiefly  relied  upon  by  the  defendant's  ^counsel  was  r«.9oi 
Ernest  v.  Nicholls,  6  H.  L.  Ca.  401.  We  are  of  course  bound  by  ^ 
the  judgment  of  the  House  of  Lords  in  that  case :  and  we  should  all 
most  heartily  have  concurred  in  it,  the  question  having  been  as  to  a 
special  contract  to  do  the  very  unusual  thing  of  purchasing  by  one 
company  the  trade  of  another.  But  we  are  not  bound  by  the  extrajudi- 
cial observations  of  any  noble  and  learned  Lord  delivered  in  that 
assembly,  although  they  are,  no  doubt,  entitled  to  high  consideration. 
Smith  V.  The  Hull  Glass  Company,  8  Com.  B.  668  (E.  C.  L.  R. 
vol.  65),  11  Cora.  B.  897  (E.  C.  L.  R.  vol.  73),  seems  to  us  to  be  at  vari- 
ance with  the  dicta  quoted  to  us.  Maule,  J.,  there  says  (11  Com.  B.  927 
(E.  C.  L.  R.  vol.  73) )  that,  although  persons  who  contract  with  directors 
acting  under  stat.  7  &  8  Vict.  c.  110,  must  be  taken  to  be  cognisant  of 
the  extent  of  the  authority  conferred  upon  them,  "  it  by  no  means 
follows  that  they  are  to  be  taken  to  be  cognisant  of  all  the  proceedings 
of  the  board  of  directors." 

Hill  V.  The  Manchester  and  Salford  Waterworks  Company,  2  B.  & 
Ad.  544  (E.  C.  L.  R.  vol.  22),(a)  although  not  on  the  construction  of 
Stat.  7  &  8  Vict.  c.  110,  is  strong  to  confirm  the  general  rule  that  an 
instrument  under  seal,  which  is  primfi  facie  valid,  can  only  be  avoided 
by  plea  alleging  fraud  or  illegality.  Lord  Tenterden  there  8ays:(6) 
'*If  the  defendants  meant  to  insist  that  the  bonds  were  given  for  pur- 
poses unsanctioned  by  the  Act,  and  also  prejudicial  to  the  shareholders 
and  mortgagees,  that  ought  to  have  been  shown.  The  pleas,  as  framed, 
lay  no  sufficient  ground  for  the  argument  of  illegality."  Parke,  J., 
adds:  "I  am  also  of  opinion  that  the  pleas  are  insufficient."  "It  was 
for  the  ^company,  if  they  disputed  their  liability,  to  open  the  r*ooo 
estoppel  arising  from  their  own  admissions,  by  showing  that  the  *- 
consideration  of  the  bonds  was  illegal,  or  inconsistent  with  the  statutes 
under  which  they  acted."  Horton  v.  Westminster  Improvement  Com- 
missioners, 7  Exch.  780,t  is  to  the  like  effect. 

(d)  See  Hill  «.  The  Manchester  and  Salford  Waterworks  CompaDy,  5  B.  A  Ad.  366  (E.  0  L. 
K.  iroL  27). 
(&)  2  B.  A  Ad.  552. 
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But  Royal  British  Bank  v.  Turquand,  5  E.  &  B.  248  (E.  C.  L.  R. 
vol.  85),(a)  did  turn  upon  the  construction  of  stat.  7  &  8  Vict.  c.  110,  and 
appears  to  us  to  be  expressly  in  point  and  conclusive  as  to  the  question 
of  law  which  we  have  now  to  determine.  So  it  was  considered  by  the 
judgment  of  the  Court  of  Common  Pleas  in  the  recent  case  of  Agar  v. 
The  Athenaeum  Life  Assurance  Society,  3  Com.  B.  N.  S.  725  (E.  C.  L. 
R.  vol.  91),  the  very  company  now  sued ;  in  which  the  Judges  of  that 
Court  unanimously  held  that  a  departure  from  the  formalities  required 
by  the  deed  of  settlement  of  that  company  did  not  affect  the  validity 
of  any  contract  under  the  seal  of  the  company,  and  that  the  case  in  all 
its  points  fell  within  the  general  rule  that  a  corporation  is  bound  by 
deed  under  seal  afiSxed  in  due  form,  unless  it  can  establish  illegality  «jr 
fraud. 

So,  in  the  recent  case  of  Bill  v,  Darenth  Valley  Railway  Company, 
1  H.  &  N.  305,t  it  was  laid  down  by  the  Court  of  Exchequer  that 
"  these  Acts  of  Parliament  are  to  be  construed  as  if  they  were  partner- 
ship deeds.  To  violate  them  may  be  breach  of  trust  as  between  the 
directors  and  the  shareholders ;  but  acts  not  done  according  to  tliem 
may  bind  the  company." 

The  same  dictum  is  enunciated  by  Lord  St.  Leonards  in  Bargate  v, 
Shortridge,  5  H.  L.  Ca.  297. 

^^^^^^1  *For  these  reasons,  and  on  these  authorities,  we  think  th«t, 
J  notwithstanding  the  dicta  of  the  noble  and  learned  Lords  referred 
to,  the  verdict  for  the  plaintiffs  on  the  pleas  of  Non  est  factum,  and  that 
the  defendants*  company  did  not  grant  the  policies,  ought  not  to  be 
disturbed. 

The  plea  that  the  policies  had  expired  before  the  death  of  Jodrell 
being  abandoned  as  wholly  untenable,  we  have  only  further  to  consider 
the  plea  still  relied  upon,  that  the  premiums  had  not  been  paid  within 
the  thirty  days*  grace. 

It  appears  that  there  were  mutual  accounts  between  the  two  insurance 
companies  (the  plaintiffs'  and  the  defendant's),  upon  cross  insurances; 
and  that  it  was  their  course  of  dealing  to  give  each  other  credit  for  pre- 
miums due,  and  to  give  receipts  accordingly,  as  if  the  premiums  were 
actually  paid  in  cash  at  the  time  of  the  receipts  being  given;  the 
accounts  between  the  companies  being  from  time  to  time  settled,  and  the 
balance  struck,  and  payments  made,  or  securities  given,  on  account  of 
the  balance.  In  the  present  case,  the  premiums  which  became  due  upon 
the  three  policies  in  question  in  August  and  September,  1865,  were  not 
paid  by  the  plaintiffs  to  the  defendant's  society  in  cash ;  but,  within  the 
thirty  days  of  grace  upon  each  policy,  receipts  were  given  by  defend- 
ant's society  to  plaintiffs  as  if  the  premiums  had  been  paid  at  the  time 
of  the  receipts  :  and  the  amount  of  those  premiums  became  items  in  the 
mutual  account  between  them ;  which  account  was  settled  and  the 
balance  paid  by  the  defendant's  society  to  the  plaintiffs  in  February, 
1856;  which  balance  included  the  items  for  premiums  upon  the  policies  in 
*2-^41  ^"^^^^^^  payable  in  August  and  September,  1855.  Jodrell  *had 
-*  died  in  the  intermediate  time,  on  12th  November,  1855  ;  but  that 
circumstance  does  not  appear  to  us  to  make  any  difference.  We  think 
that,  by  agreement  between  the  two  companies,  the  premiums  were  taken 
to  have  been  paid  on  the  day  the  receipts  were  given ;  and  the  defend- 

(o)  In  error,  6  E.  &  B.  327  (£.  C.  L.  R.  vol.  88). 
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ant*s  society,  who  bad  the  full  benefit  of  that  course  of  dealing,  as  the 
bnlance  was  usually  against  them,  now  that  the  whole  amount  due  upon 
the  whole  account  has  been  paid,  cannot  turn  round  upon  the  plaintiffs 
and  say  that  they  were  not  paid  at  the  time  in  cash.  It  appears,  by 
the  evidence  of  Mr.  Hornby,  that,  in  August,  1855,  when  the  receipts 
▼ere  given  for  the  premium  on  the  policy  for  6500Z.,  the  defendant's 
society  was  indebted  to  the  plaintiffs  in  lOOL ;  and  the  amount  of  the 
premium  was  taken  as  on  payment  in  account,  and  in  reduction  of  the 
amount  due  from  the  defendant's  society  to  the  plaintiffs.  During  the 
moDth  of  September,  when  the  premiums  upon  the  other  policies  became 
dae,  and  when  the  receipts  for  the  premiums  upon  those  policies  were 
given,  the  cash  balance  was  always  in  the  plaintiffs'  favour ;  and  the 
amount  of  those  premiums  went  in  reduction  of  the  debt  of  the  defend- 
ant's society,  and  was  taken  as  payment  of  so  much  in  account,  and,  in 
effect,  was  payment  of  the  premiums  at  the  time  the  entries  of  those 
payments  were  made  to  the  credit  of  the  defendant's  society  in  account 
with  the  plaintiffs.  There  is  nothing  in  the  deed  of  settlement  which 
prohibits  such  mutual  account  between  the  plaintiffs  and  defendant's 
society  as  those  in  question.  If  any  authority  was  necessary  to  be 
given  to  enable  the  oflScers  of  the  defendant's  society  to  receive  pay- 
ments of  premiums  by  way  of  set-off  in  account,  how  could  the  plain- 
tiffs know  that  they  had  *not  such  authority,  after  the  long  course  r»09<^ 
of  dealing  between  the  two  compai;iies  which  was  proved  to  have  ^ 
existed  in  the  present  case  ? 

Upon  the  whole,  then,  we  are  of  opinion  that  the  premiums  were  in 
effect  paid  by  the  plaintiffs  within  the  thirty  days  of  grace,  and  that 
there  is  no  sufficient  reason  for  disturbing  the  verdict  upon  that  ground. 

Therefore  we  think  that  the  plaintiffs  were  entitled  to  a  verdict  on  all 
the  issues  joined ;  and  that  the  present  rule  must  be  discharged. 

Bule  discharged. 


The  Justices  of  LANCASHIRE,  Appellants,  v.  The  Overseers  of 

STRETFORD,  Respondents.     Mat/  1. 

Baildings  were  prorided  by  justices  of »  county,  under  stats.  2  &  3  Vict  c.  93,  and  Z  A  i  Vict 
c.  88,  for  a  police  district  of  a  county.  The  furniture  belonged  to  tbe  justices,  who  paid  for 
it  oat  of  the  police-rate.  The  buildings  consisted  of  promises  used  exclusively  for  the  polios 
offices,  cells,  and  rooms  for  the  residence  and  accommodation  of  the  police  serjeant  and  con- 
stables, who  resided  there  (one  of  them  with  biff  wife),  and  bad  a  deduction  made  from  their 
wages  in  respect  of  the  rent :  but  tboy  enjoyed  no  accommodation  more  than  was  necessary 
for  their  convenient  occupation  in  their  ofD&cial  capacity,  and  for  the  purposes  for  which  they 
were  placed  there. 

Held,  that  the  buildings  were  occupied  exclusively  fur  public  purposes,  and  the  justices  were 
not  rateable  to  the  poor  in  respect  thereof. 

The  Justices  of  Lancashire  having  appealed  against  the  undermen- 
tioned rate,  a  case  was,  by  consent  of  parties  and  order  of  Coleridge, 
J.»  stated  for  the  opinion  of  this  Court  under  stat.  12  &  13  Vict.  c.  45, 

8.11. 

The  rate  was  made  on  10th  September  1857,  for  the  relief  of  the 
poor  of  the  township  of  Stretford  in  Lancashire,  and  was  as  follows. 
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No. 


769 


Name  of      v-«-«f «-«-,.      newripHon  of   i  .,?"|!\?j?'f 
Occupiw.      •^•°»«  of  Owner. .  p^^^^^y  ^^^       pl^^i^^y 


Police 
Station. 


OroM 

estiinnted 

n*ritMl. 


County       I    House  and 
Constttbulary.        Station. 


£20. 


R«t«able     R»te  iit  li.  ia 
viUue.       I  th«  ptiaod. 


£18. 


1S«. 


♦09fii        *The  following  facts  were  stated  in  the  case. 

•^       The  county  constabulary  for  the   said   county  is   appointed 
tinder  stat.  2  &  3  Vict.  c.  93. 

The  county  was  divided  into  police  districts:  and  station-houses  and 
strong  rooms  were  provided  under  stat.  3  &  4  Vict.  c.  88.(a)  The  town- 
ship of  Stretford  is  situated  in  one  of  these  police  districts. 

The  premises  in  question  consist  of  a  station-house  and  strong  rooms, 
and  comprise,  on  the  ground  floor,  the  Serjeant's  office,  the  constables* 
day-room,  two  cells  or  strong  rooms,  a  small  outhouse  used  for  a  privy, 
and  connected  with  the  building  itself,  the  Serjeant's  living-room,  a  scul- 
lery, and  a  pantry ;  and  on  the  first  floor  there  are  four  bed-rooms.  All 
the  premises  are  for  the  sole  use  of  the  police  force  necessarily  sta- 
tioned at  the  premises  for  the  purposes  of  the  county  constabulary. 

The  whole  of  the  furniture,  with  the  exception  of  that  part  in  the 
personal  use  of  the  serjeant  and  his  wife,  belongs  to  and  is  provided  by 
the  justices  of  the  county  out  of  the  police-rate,  and  solely  for  the  pur- 
poses of  the  county  constabulary. 

One  Serjeant,  one  first-class  constable,  and  one  third-class  constable, 
of  the  county  constabulary  are  stationed  at  Stretford,  and  reside  upon 
the  premises  in  question.  The  serjeant  is  a  married  man :  and  his  wife 
resides  with  him :  but  they  have  no  children.  They  occupy  as  their 
apartments  the  living-roonk,  scullery,  pantry,  and  one  bed-room.  The 
other  constables  are  single  men.  Each  occupies  one  of  the  bed-rooms ; 
and  they  have  their  meals  in  the  constables*  day-room.  The  three  con- 
stables are  required  to  be  stationed  there,  and  to  reside  within  the  walls 
for  the  purposes  of  the  county  constabulary.  Nothing  more  is  provided 
^cooTi  ^^^^  ^s  *necessary  for  their  convenient  accommodation ;  nor  does 
-'  the  accommodation  in  any  way  exceed  what  is  suitable  and 
requisite  for  their  respective  degrees  in  life.  But,  on  the  contrary,  the 
accommodation  provided  for  them  is  such  only  and  no  more  than  is 
necessary  for  their  convenient  accommodation  in  their  official  capacity, 
and  for  the  purposes  for  which  they  are  placed  there. 

The  Serjeant's  wages  are  68Z.  8«.  9d.  per  annum,  payable  by  forty- 
eight  equal  instalments :  but  a  deduction,  as  a  charge  for  rent,  is  made 
therefrom  of  61,  10«.  in  respect  of  his  occupation  of  part  of  the  premi- 
ses in  question  as  above  stated.  The^rst-class  constable's  wages  are 
51L  14:8.  2d. ;  and  the  third-class  constable's  wages  are  45^.  12«.  6rf.  per 
annum:  but  a  deduction,  as  a  charge  for  rent,  is  made  therefrom  of  2/. 
12«.  in  respect  of  the  occupation,  of  each,  of  part  of  the  premises  in 
.question  as  above  stated.  The  deductions  from  wages  are  only  applica- 
ble, and  can  only  be  applied,  in  aid  of  the  police-rate  of  the  district, 
and  entirely,  and  without  any  exception,  for  public  purposes.  Neither 
the  justices  nor  the  constabulary  force  derive  any  benefit  therefrom. 

(a)  Sect  12. 
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All  the  purposes  of  the  Acts  under  which  the  county  constabulary  is  pro- 
vided, to  which  any  revenue  whatever  is  applicable,  are  of  a  public  nature. 
If  the  premises  are  liable  to  be  rated,  the  rate  will  have  to  be  paid 
oat  of  the  police-rate. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  said  Jus- 
tices or  the  county  constabulary  are  liable  to  be  rated  and  assessed 
towards  the  relief  of  the  poor  in  respect  of  the  said  premises,  or  any 
part  of  them ;  and,  if  they  are,  in  respect  of  what  part  or  parts. 

*Monky  for  the  respondents. — The  appellants  contend  that  r^oog 
there  is  no  occupation  except  for  public  purposes.  [Lord  Camp-  *■ 
BELL,  C.  J. — ^You  do  not  rely  upon  the  justices  being  the  beneficial  occu- 
piers for  their  own  purposes.]  No.  The  respondents  contend  that  the 
occupation  is  not  exclusively  for  public  purposes,  and  that  some  of  the 
purposes  are  at  any  rate  not  coextensive  with  the  police  district.  The 
occupation  by  the  police  officers  who  reside  on  the  premises  is  like  an 
occupation  by  a  coachman  in  and  for  the  service  of  his  employer ;  and 
for  this  the  justices  should  be  rated.  [Crompton,  J. — There  the  party 
rated  derives  a  benefit  from  the  occupation.]  The  actual  occupation 
here  is  by  the  chief  constable.  The  public  purpose  relied  upon  is  the 
preservation  of  the  peace  by  the  police :  but  that  produces  a  local  benefit 
only  in  the  district,  not  a  public  one,  even  for  the  whole  county.  In 
Kegina  t;.  Harrowgate  Commissioners,  15  Q.  B.  1012, 1020  (E.  C.  L.  R. 
vol.  69),  Coleridge,  J.,  said:  "The  distinction  drawn  in  Regina  v. 
Badcock,  6  Q.  B.  787,  800  (E.  C.  L.  R.  vol.  51),  between  cases  in  which 
the  exception  has  and  in  which  it  has  not  prevailed  furnishes  a  good  rule 
for  our  decision :  '  In  all  the  first  class,  the  public,  as  such,  unlimited  by 
the  bounds  of  county,  borough,  or  parish,  had  a  substantial  and  direct 
interest  in  the  benefit  which  the  application  of  the  funds  produced ;  in 
the  latter,  the  ratepayers,  or  at  most  the  inhabitants  of  certain  parishes, 
▼ere  alone  concerned  in  the  benefit,  direct  or  indirect.*"  [Crompton, 
J. — The  preservation  of  the  peace  at  Manchester  benefits  Liverpool, 
Erlb,  J. — Is  it  not  a  case  in  which  the  whole  kingdom  is  benefited  ?] 
Not  directly.  [Lord  Campbell,  C.  J. — The  ^punishment  of  r^^oq 
theft  is  a  national  object.]  That  might  have  been  urged,  in  ^ 
Gambier  v.  Overseers  of  Lydford,  3  E.  &  B.  346  (E.  C.  L.  R.  vol.  77), 
against  rating  the  chaplain,  medical  officers,  and  other  persons  employed 
in  the  prison,  for  their  occupation  of  buildings  outside  of  the  prison : 
but  they  were  held  to  be  rateable.  The  expenses  are  defrayed,  not 
from  a  general  public  fund,  but  from  the  county  police-rate.  [Erle,  J., 
referred  to  Regina  v.  The  Justices  of  Worcestershire,  11  A.  &  E.  57 
(E.  C.  L.  R.  vol.  39).]  No  doubt  it  was  there  held  that  justices,  as  a 
body,  could  not  be  rated  as  beneficial  occupiers  of  propefty  vested  in 
them,  by  a  local  Act,  for  the  purpose  of  providing  assize  courts  and 
accommodation  for  the  Judges  of  assize:  and  the  rule  was  taken  as  in- 
disputable in  Hodgson  v.  Local  Board  of  Health  of  Carlisle,  8  E.  &  B. 
116  (E.  C.  L.  R.  vol.  92).  But  here  the  premises  are  in  effect  let  to 
those  who  occupy  them,  and  who  pay  rent  in  the  form  of  a  deduction 
from  their  wages.  [Erle,  J. — Certainly  the  general  rule  has  been  to 
treat  the  administration  of  justice  as  a  public  purpose.]  A  harbour  for 
facilitating  imports  and  exports  serves  a  public  purpose,  in  as  wide  a 
sense.  fERLE,  J. — It  is  for  the  particular  benefit  of  the  mercantile 
interest.] 
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R.  Assheton  Cross,  contrd.,  was  not  called  upon. 

Lord  Campbell,  C.  J. — I  cannot  see  an  answer  to  the  objection  which 
is  made  on  the  ground  of  there  being  no  beneficial  occupation.  The 
justices  are  not  beneficial  occupiers ;  neither  is  the  chief  constable. 
Then  are  the  police  constables  so  ?  They  occupy  the  premises  for  the 
„,^nn-|  protection  of  the  public ;  and  the  station  is  exempt  *from  rate 
^^     J  on  the  principle  which  exempts  courts  of  justice. 

(WiGHTMAN,  J.,  was  absent.) 

Erle,  J. — The  administration  of  the  police  is  a  matter  in  which  the 
public  have  an  interest.  These  premises  are  held,  therefore,  for  pnblic 
purposes,  as  they  cannot  lawfully  be  applied  to  any  profit  on  which  a 
rate  can  be  made.  The  rent,  it  is  true,  is  deducted  from  the  wages:  bat 
it  is  in  the  nature  of  wages. 

Crompton,  J. — I  think  this  case  falls  within  the  late  decisions :  Gam- 
bier  V.  Overseers  of  Lydford,  3  E.  &  B.  846  (E.  C.  L.  R.  vol.  77),  Hodg- 
son  V.  Local  Board  of  Health  of  Carlisle,  8  E.  &  B.  116  (E.  C.  L.  B. 
vol.  92),  and  Regina  v.  The  Justices  of  Worcestershire,  11  A.  k  E.  57 
(E.  G.  L.  R.  vol.  39).  It  always  struck  me  that  the  principle  was  ex- 
actly as  stated  in  the  passage  cited  from  Regina  v.  Harrowgate  Commis- 
sioners, 6  Q.  B.  800  (E.  C.  L.  R.  vol.  51).  This  Court  has,  in  Gambier 
V.  Overseers  of  Lydford,  distinguished  between  the  case  of  a  farm 
and  the  case  of  a  gaol :  but  the  principle  has  always  been  asserted  and 
acted  upon.  Appeal  allowed. 


*231]    *The  QUEEN  v.  The  Inhabitants  of  CREDITON.     May  1. 

For  the  purpose  of  showing  ■  birth  settlement  in  C,  a  witness  was  called  who  proved  that  «bc 
was  the  sister  of  the  pauper's  mother,  who  was  the  witness's  senior  by  ten  years ;  that  the 
witness  first  remembered  herself  and  the  pauper's  mother  living  with  their  parents  in  C.  It 
was  also  proved  that  the  father  and  mother  of  the  pauper's  mother  were  married  in  C,  and 
that  the  witness  afore  mentioned,  the  pauper's  mother,  and  another  sister,  were  baptized  in 
C.    Held,  sufficient  evidence. 

Orders  of  adjudication  and  maiatenanoe,  made  bj  justices  of  the  city  and  oonnty  of  £.  in  the 
county  t>f  h,f  under  stat  16  A  17  Vict.  c.  97,  s.  97,  recited  an  order  of  justices  of  £.,  made  m 
pursuance  of  the  statute,  whereby  F.  (the  person  to  whom  tiie  a^udication  related),  being 
neither  a  pauper  nor  wandering,  but  a  person  not  under  proper  care  and  control,  and  a 
proper  person  to  be  taken  charge  of  and  detained,  was  "  duly  sent"  from  S.  in  £.,  to  the 
lunatic  asylum  in  the  county  of  D. ;  and  recited  further  that  the  said  F.  had  been  confined 
therein  to  the  then  present  day  "as  such  pauper  Iduatic,"  and  stiU  remained  there  at  the 
charge  of  S.  ,*  and  that  complaint  had  been  made  by  the  parish  officers  of  S.,  that  F.  was  not 
legally  settled  in  S.  The  order  then  a4judicated  that  the  settlement  was  in  C,  and  ordered 
C.  to  pay  maintenance,  Ac. 

1 1  was  objected  that  the  jurisdiction  of  the  justices,  to  make  the  order  sending  F.  to  the  aeyluui, 
did  not  appear  in  the  recited  order ;  that  it  was  ni>t  expressly  found  that  F.  was  a  lunatic, 
nor  that  the  asylum  to  which  F.  was  sent  was  that  to  which  she  ought  to  have  been  sent, 
nor  how  F.  became  chargeable  to  S. 

Held,  that  the  jurisdiction  to  make  the  order  of  adjudication  and  maintenance  sufficiently 
appeared,  it  not  being  shown  that  the  recited  order  did  not  contain  all  proper  requisites ; 
and,  temhU,  that  the  mere  fact  of  the  lunatic  being  found  in  the  asylum,  at  the  oha^ge  of  S., 
gave  the  justices  jurisdiction  to  make  the  orders  of  acyudioation  and  maintenance. 

C.  was  a  parish  in  an  Union.  The  order  of  maintenance  was  addressed  to  the  board  of 
Guardians  and  their  clerk,  and  recited  an  application  by  the  parish  officers  of  S.  for  an  order 
on  the  clerk  for  payment  of  the  expenses ;  and  it  then  ordered  the  olerk  to  pay. 

Held,  that  this  was,  in  substance,  an  order  on  the  Guardians. 

On  appeal,  at  the  Quarter  Sessions  for  the  city  and  county  (^  Exeter, 
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by  the  overseers  of  the  parish  of  Crediton  in  Devonshire,  against  an 
order  of  two  justices,  adjudicating  the  settlement  of  Elizabeth  Folks  to 
be  in  Crediton,  and  another  order  of  the  same  two  justices  for  the  main- 
tenance of  the  pauper,  the  Recorder  confirmed  both  orders,  subject  to  a 
case. 

The  order  of  adjudication  was  as  follows : 

"City  and  county  of  the  city  of  Exeter,  to  wit.  Whereas,  under  and 
bv  virtue  of  a  certain  order,  bearing  date  the  26th  day  of  Au/^ust  in 
the  year  of  our  Lord  1854,  under  the  hands  of  John  Daw,  Mayor, 
and  William  Wills  Hooper,  Esquires,  two  of  Her  Majesty's  justices  of 
the  peace  acting  in  and  for  the  city  and  county  *of  the  city  of  r^^oQ 
Exeter,  made  pursuant  to  the  provisions  of  the  Act  of  Parlia-  *• 
ment  made,"  &c.  (16  &  17  Vict.  c.  97),  "  Elizabeth  Folks,  then  resident 
in  the  parish  of  St.  David  in  the  city  and  county  of  the  city  of  Exeter, 
being  neither  a  pauper  nor  wandering,  but  a  person  not  under  proper 
care  and  control,  and  a  proper  person  to  be  taken  charge  of  and  detained, 
was,  on  the  26th  day  of  the  said  month  of  August,  1854,  duly  sent  from 
the  said  parish  of  St.  David  in  the  county  of  the  said  city  to  the  county 
knatic  asylum  for  the  county  of  Devon,  established  at  Exminster  in  the 
Eaid  county  of  Devon ;  and  the  said  E.  Folks  has  been  confined  therein, 
as  such  pauper  lunatic,  from  the  said  26th  day  of  August  to  this  day  at 
the  charge  of  the  said  parish  of  St.  David ;  and  she  now  remains  in  the 
last-mentioned  asylum  at  the  charge  of  the  last-mentioned  parish.  And 
whereas  complaint  has  been  this  day  made  to  us  the  undersigned,"  &c., 
"two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  city  and 
county  of  the  city  of  Exeter,  from  which  such  lunatic  was  sent  to  the 
said  asylum  for  the  said  county  of  Devon  by  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  St.  David,  that  the  said  E. 
Folks  is  not  legally  settled  in  the  said  parish  of  St.  David :  and  we,  the 
said  justices,  being  justices  for  the  said  city  and  county  of  the  city  of 
Exeter,  and  from  which  such  lunatic  was  sent  to  the  said  asylum  as 
aforesaid,  having  now  inquired  into  the  place  of  the  last  legal  settlement 
of  the  said  E.  Folks,  so  being  a  lunatic  confined  in  such  last-mentioned 
asjlom,  and  having  now  obtained  satisfactory  evidence  on  oath  that  the 
last  legal  settlement  of  the  said  E.  Folks  was  and  is  in  the  parish  of 
Crediton  in  the  county  of  Devon,  do,  by  this  our  order  under  our  hands 
and  seals,  adjudge  that  the  *place  of  the  last  legal  settlement  of  r^oqo 
her  the  said  £.  Folks  was,  at  the  time  of  her  being  so  as  aforesaid  ^ 
sent  to  the  said  lunatic  asylum  for  the  said  county  of  Devon,  and  from 
thence  hitherto  hath  been,  and  still  is,  in  the  said  parish  of  Crediton. 
Given  under  our  hands  and  seals  at  the  Guildhall  in  the  city  of  Exeter, 
the  13th  day  of  March  in  the  year  of  our  Lord  1857. 

"  Henry  Hooper  (l.  s.),     \  t    .•      m 
«  W.  Buckingham,  Mayor,  /  •^"s^*^®^. 

The  order  of  maintenance  was  as  follows : 

"To  the  Board  of  Guardians  of  the  Crediton  Union  in  the  county  of 
DcTOQ,  and  to  their  clerk,  and  to  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  St.  David  in  the  city  and  county  of  the  city  of 
Exeter. 

'*  City  and  county  of  the  city  of  Exeter,  to  wit.  Whereas,  under  and 
by  virtue  of  a  certain  order  bearing  date  the  26th  of  August  in  the  year 
of  our  Lord  1854,  under  the  hands  of  John  Daw,  Mayor,  and  William 
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WilU  Hooper,  Esquires,  two  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  city  and  county  of  the  city  of  Exeter,  made  pursuant 
to  the  provisions  of  the  Act  of  Parliament  made"  (16  &  17  Vict.  c.  97), 
"Elizabeth  Folks,  residing  in  the  parish  of  St.  David  within  the  said 
city  and  county,  a  lunatic  (being  neither  a  pauper  nor  wandering, 
but  not  under  proper  care  and  control),  and  a  proper  person  to  be 
taken  charge  of  and  detained  under  care  and  treatment,  was,  on  the 
said  26th  day  of  the  said  month  of  August,  duly  sent  from  the  said 
parish  of  St.  David  in  the  said  city  to  the  county  lunatic  asylum  for 
the  county  of  Devon,  established  at  Exminster  in  the  said  county  of 
Devon ;  and  the  said  Elizabeth  Folks  has  been  confined  therein,  as  such 
pauper  lunatic,  from  the  said  26th  day  of  August,  1854,  to  this  day  at 
♦2^41  *^®  charge  *of  the  aaid  parish  of  St.  David ;  and  she  now  remains 

^  in  the  last-mentioned  asylum  at  the  charge  of  the  last-mentioned 
parish.  Arid  whereas,  by  a  certain  order  of  adjudication  bearing  date 
this  present  13th  day  of  March,  1857,  and  hereto  annexed,  under  the 
hands  and  seals  of  us  the  undersigned,  William  Buckingham,  Mayor, 
and  Henry  Hooper,  two  of  Her  Majesty's  justices  of  the  peace  in  and 
for  the  said  city  and  county,  and  from  which  such  lunatic  was  sent  to 
the  said  asylum,  we  have  duly  adjudged  that  the  place  of  the  last  legal 
settlement  of  the  said  E.  Folks  was,  at  the  time  of  her  being  so  as  afore- 
said sent  to  the  county  lunatic  asylum  for  the  said  county  of  Devon,  and 
from  thence  hitherto  bath  been,  and  still  is,  in  the  parish  of  Crediton  in 
the  said  county  of  Devon;  and  whereas  the  said  parish  of  Crediton  is  one 
of  the  parishes  included  and  comprised  in  the  Crediton  Union  aforesaid ; 
and  whereas  complaint  hath  been  made  to  us,  the  said  justices,  by  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  St.  David 
aforesaid,  that  they,  on  behalf  of  the  said  parish  of  St.  David  aforesaid, 
have  incurred  great  expense  in  and  about  the  examination  of  the  said  E. 
Folks,  and  in  and  about  her  conveyance  to  the  said  asylum,  and  that 
they  have  paid  divers  sums  of  money  to  the  treasurer  of  the  said  asylum 
for  the  lodging,  maintenance,  medicine,  clothing,  and  care  of  the  said 
E.  Folks  in  the  said  asylum :  and  the  said  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  St.  David  aforesaid  therefore  now  make 
application  to  us,  the  said  justices,  for  an  order  upon  the  clerk  of  the 
guardians  of  the  poor  of  the  said  Crediton  Union,  in  which  the  said 
parish  of  Crediton  is  situate,  included,  and  comprised  as  aforesaid,  for 
^rtoc-i  payment  to  the  said  churchwardens  and  overseers  of  *the  poor  of 

-I  the  said  parish  of  St.  David  of  the  amount  of  the  said  expenses, 
and  of  the  moneys  so  paid  by  them  to  the  treasurer  of  the  said  asylum 
as  aforesaid ;  and  it  being  now  satisfactorily  proved  to  us.  the  said 
justices,  upon  oath,  that  the  said  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  St.  David  have  heretofore,  and  within  twelve 
calendar  months  next  before  the  making  of  this  order,  paid  the  following 
sums  in  respect  of  the  said  pauper  lunatic,"  &c.  (2^.  Is,  in  and  about 
the  examination  and  conveying  to  the  asylum ;  25Z.  3«.  9d.,  the  balance 
of  sums  paid  to  the  treasurer  of  the  asylum  for  lodging,  maintenance, 
&c.) :  "  we  do  therefore  order  you,  the  clerk  of  the  guardians  of 
the  poor  of  the  said  Crediton  Union,  in  which  said  union  the  said 
parish  of  Crediton  is  situate,  included,  and  comprised,  and  that  being 
the  parish  in  which  the  said  E.  Folks  is  adjudged  to  be  settled  as  afore- 
said, forthwith  to  pay  to  the  said  churchwardens  and  overseers  of  the 
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poor  of  the  said  pariah  of  St.  David,  or  some  person  or  persons  author- 
ized by  them,  the  said  several  sums  of  21.  7«.  and  25Z.  28.  9d.,  makin^^ 
together  the  sum  of  27/.  10«.  dd.  And  we  do  also,  in  pursuance  of  the 
said  Act  of  Parliament,  further  order  you,  the  said  clerk  of  the  guardians 
of  the  poor  of  the  Union  aforesaid,  or  the  clerk  for  the  time  being,  to 
pay  from  time  to  time,  on  behalf  of  the  said  parish  of  Crediton,  unto 
the  treasurer  for  the  time  being  of  the  said  county  lunatic  asylum  for 
tbe  county  of  Devon  the  weekly  sum  of  12«.  6d. ;  the  same  being  duly 
proved  to  us  upon  oath  to  be  reasonable  charges  for  the  future  lodging, 
maintenance,  medicine,  clothing,  and  care  of  the  said  E.  Folks  in  the 
said  asylum  for  the  said  county  of  Devon.  And  we  do  further  order 
yoa  the  said  clerk,'*  &c.  t(times  of  payment).  Signed  arid  sealed  r*90fi 
by  W.  Buckingham,  Mayor,  and  Henry  Hooper,  Justices.  *- 

The  lunatic,  Elizabeth  Folks,  was  the  lawful  daughter  of  John  Folks 
and  Betty  Traies.  The  respondents  relied  on  a  birth  settlement  of  the 
said  Betty  Traies,  in  the  said  parish  of  Crediton,  as  conferring  a  deri- 
vative settlement  in  that  parish  on  the  said  lunatic.  The  appellants,  by 
their  grounds  of  appeal,  denied  this  settlement,  and  also  set  up  a  sub- 
sequent settlement,  acquired  by  the  said  lunatic  by  hiring  and  service 
in  the  parish  of  St.  Thomas  the  Apostle,  in  Devonshire.  The  respond- 
ents proved  the  marriage  of  Samuel  Traies  and  Sarah  Harris,  the  father 
and  the  mother  of  the  said  Betty  Traies,  in  the  parish  of  Crediton,  on 
July  26th,  1779 ;  the  baptism  of  the  said  Betty  Traies,  in  the  parish 
church  o/  Crediton,  on  June  9th,  1780 ;  the  baptism  of  Joanna  Traies, 
in  that  parish,  sister  of  the  said  Betty  Traies,  in  1782;  the  baptism  of 
Sarah  Traies,  in  that  parish,  also  sister  of  the  said  Betty  Traies,  1790. 
And  they  also  proved,  by  the  said  Sarah  Traies,  that  she  first  remem- 
bered herself  living  in  Crediton,  with  her  said  father  and  mother :  and 
that  her  sister,  the  said  Betty  Traies,  was  then  living  there  with  them 
as  part  of  the  family;  and  that  the  said  Betty  Traies  was  about  ten 
years  older  than  herself. 

The  appellants  objected  that  these  facts  were  not  any  legal  evidence, 
or  not  sufficient  legal  evidence,  of  a  settlement  of  the  said  Betty  Traies 
by  birth  in  the  parish  of  Crediton.  They  also  objected  that  the  order 
of  adjudication  was  bad,  .upon  two  grounds :  First,  that  the  order  for 
sending  the  lunatic  to  the  county  asylum  of  the  county  of  Devon,  and 
vhich  was  set  out  in  the  said  order  of  adjudication,  professed  to  be  an 
order  of  two  justices  ♦of  the  peace  of  the  city  and  county  of  the  (-♦.907 
city  of  Exeter,  sending  the  said  lunatic  to  the  county  asylum  of  *-  ** 
the  county  of  Devon,  and  did  not  show  any  jurisdiction  or  power  by 
▼hich  the  said  justices  could  send  such  lunatic  to  such  asylum;  and, 
secondly,  that  the  order  for  sending  the  said  lunatic  to  the  said  asylum 
was  not  for  the  sending  of  a  pauper  lunatic,  but  for  the  sending  to  the 
asylum  of  a  lunatic  not  under  proper  charge  and  control ;  and  that  the 
order  of  adjudication  ought  to  have  shown  when  and  at  what  time  the 
said  lunatic  became  a  pauper,  and  chargeable  to  the  said  parish  of  St. 
David.  The  appellants  also  objected  to  the  order  of  maintenance,  on 
the  ground  that  the  order,  pursuant  to  the  provisions  of  stat.  16  &  17 
Vict.  c.  97,  ought  to  have  been  made  upon  the  guardians  or  overseers 
of  the* parish  of  Crediton,  and  not  upon  the  clerk  of  the  guardians. 

The  appellants  also  gave  evidence,  by  the  cross-examination  of  the 
respondents'  witnesses,  of  a  subsequent  settlement  by  hiring  and  ser- 
X.,  B.  A  B. — 10 


237  REGINA  r.  CHEDITON.    E.  T.  1858. 


vice,  acquired  by  the  lunatic  in  the  said  parish  of  St.  Thomas.  The 
recorder  of  Exeter,  vho  heard  the  appeal  and  stated  the  case,  stated: 
*^  I  thought  such  evidence  insufficient  to  make  out  such  settlement,  and 
confirmed  the  order,  subject  to  a  case." 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  there  was  no 
evidence,  upon  the  facts  above  stated,  to  warrant  the  conclusion  that 
Betty  Traies  was  settled  by  birth  in  the  parish  of  Crediton,  or  if  the 
Court  shall  be  of  opinion  that  either  of  the  objections  to  the  order  of 
adjudication  above  stated  is  valid,  then  the  order  of  adjudication  and 
the  order  of  maintenance  are  to  be  quashed.  But,  if  the  Court  shall 
be  of  the  contrary  opinion,  then  both  orders  are  to  be  confirmed,  unless 
*9^ftT  *'^^  Court  shall  further  be  of  opinion  that  the  objection  above 
-'  stated  to  the  order  of  maintenance  is  valid ;  in  which  case  the 
order  of  maintenance  is  to  be  quashed. 

Coleridge  and  Phear^  in  support  of  the  order  of  sessions. — First, 
there  was  evidence  from  which  the  sessions  might  infer  the  birth  of  the 
lunatic's  mother,  Betty  Traies,  in  Crediton.  (On  this  point  they  were 
stopped  by  the  Court.)  Then  it  is  objected  that  the  orders  of  adjudi- 
cation and  maintenance  do  not  show  jurisdiction,  because  the  order  for 
sending  the  lunatic  to  the  county  asylum,  which  appears  only  by  the 
recital  in  the  orders  of  adjudication  and  maintenance,  does  not  show 
jurisdiction  upon  which  the  justices  so  sending  her  could  act;  and,  fur- 
ther, does  not  show  at  what  time  she  became  chargeable  to  St.  David's. 
But,  for  the  purpose  of  recital,  enough  appears.  Sect.  97  gives  the 
justices  power  to  inquire  into  and  adjudicate  on  the  settlement  of  any 
pauper  lunatic  confined  in  a  lunatic  asylum  in  the  county  or  borough  of 
the  justices,  or  sent  to  the  asylum  from  such  county  or  borough.  The 
orders  of  adjudication  and  maintenance  do  show  that  the  lunatic  pauper 
was  sent  from  the  city  and  county  of  the  city  of  Exeter,  of  which  the 
persons  making  those  orders  are  justices.  The  lunatic  was  sent  to  the 
asylum  under  the  provisions  of  sect.  68,  being  at  that  time  not  a  pau- 
per nor  wandering,  but  being  not  under  proper  care  and  control,  and 
being  a  proper  person  to  be  taken  charge  of  and  detained ;  under  which 
circumstances  two  justices  have  power  to  make  the  order  for  sending 
the  person  to  the  asylum.  The  circumstances  appear  by  the  orders  of 
adjudication  and  maintenance  to  have  occurred ;  those  *order8 
state  the  lunatic  to  have  been  "duly"  sent.  There  is  not  a 
direct  finding  that  she  was  lunatic ;  but  that  is  not  requisite  for  showing 
jurisdiction  in  the  justices  who  find  a  person  confined  as  a  lunatic  in  an 
asylum.  It  is  true  that,  under  sect.  72,  there  are  certain  special  cir- 
cumstances under  which  a  lunatic  is  not  to  be  sent  to  the  county  asy- 
lum ;  but  it  cannot  be  necessary  to  negative  these  in  the  order  by  which 
the  lunatic  is  sent ;  still  less  can  it  be  necessary  for  the  orders  of  adju- 
dication and  maintenance  to  recite  so  much  of  the  removing  order  as 
may  negative  those  circumstances.  [Lord  Campbell,  C.  J. — No  doubt 
an  order  of  justices  must  show  jurisdiction :  but  I  never  heard  that  it 
must  show  jurisdiction  for  the  making  of  every  order  which  it  recites.] 
It  does  not  seem  to  have  been  necessary  here  to  recite  the  removing 
order  at  all.  It  is  also  objected  that  it  does  not  appear  from  the  orders 
of  adjudication  and  maintenance  how  the  lunatic  is  chargeable  to  St. 
David's.  They  do  state  that  she  is  confined  as  a  pauper  lunatic,  and 
sent  from  St.  David's :  under  sect.  95  she  would  be  chargeable  to  St. 
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David's  till  an  adjudication  of  settlement  or  of  the  settlement  not  being 
ascertainable.  That  would  result  from  the  fact  of  the  confinement. 
Regina  v.  Minster,  14  Q.  B.  349  (E.  C.  L.  R.  vol.  68),  is  decisive  for 
the  respondent.  In  Regina  r.  Rhyddlan,  14  Q.  B.  327,  which  was 
decided  on  the  earlier  statute  of  8  &  9  Vict.  c.  126,  it  was  held  that  a 
justice  might  send  to  an  asylum  a  lunatic  not  brought  before  him  under 
the  formalities  there  prescribed,  the  justice  having  jurisdiction  how- 
ever the  lunatic  was  brought  before  him.  Then  it  is  objected  to  the 
order  of  maintenance  that  it  ought  not  to  have  been  made  upon  the 
clerk  to  the  guardians.  '^But  it  is  in  effect  made  on  the  guard-  r*Q4A 
ians :  it  is  addressed  to  the  Board  of  Guardians,  and  to  their  ■- 
clerk,  and  to  the  parish  officers  of  St.  David's.  The  clerk  is  merely 
the  organ  of  the  guardians  :  and  the  order  recites  the  facts  showing  the 
liability  of  the  guardians,  and  recites  also  that  the  application  was  for 
an  order  on  the  clerk  requiring  him  to  pay. 

Kardake  and  Bere^  control. — As  to  the  evidence  of  the  birth  of  Betty 
Traies,  all  that  was  proved  was  that  her  parents  were  married  in  the 
parish,  and  that  she  and  her  sister  resided  there  at  a  time  which  could 
not  well  be  less  than  fourteen  or  fifteen  years  after  the  birth  of  Betty 
Traies,  and  were  both,  as  well  as  another  sister,  baptized  there.  Next, 
at  the  time  when  the  lunatic  is  sent  to  the  asylum  she  is  not  a  pauper : 
and  the  enactments  and  proceedings  as  to  pauper  lunatics  are  entirely 
distinct  from  those  as  to  lunatics  not  pauper :  sects.  67,  68,  Schedule 
(F.)No.  1.  And  there  is  nothing  directly  showing  that  the  lunatic  ever 
became  pauper ;  nor,  directly  or  indirectly,  how,  if  at  all,  she  became 
so,  nor  how  a  chargeability  upon  St.  David's  accrued.  It  is  said  to  be 
enough,  under  sect.  97,  if  the  justices  find  a  pauper  lunatic  in  the  asylum. 
Bat  the  orders  of  adjudication  and  maintenance  do  not  show  even  that. 
They  only  recite  that  she  has  been  confined  as  '*  such  pauper  lunatic," 
referring,  it  seems,  to  the  removing  order,  which  states  her  not  to  be  a 
pauper.  In  the  case  of  a  pauper  not  a  lunatic,  there  is  no  power  to 
adjudicate  on  the  settlement  or  to  make  an  order  of  maintenance:  the 
proper  proceeding  is  under  sect.  94.  [Erle,  J. — But  if  a  lunatic  is 
placed  in  an  asylum,  and  has  no  property,  he  becomes  eo  instanti  a 
pauper  ^lunatic]  If  that  were  made  to  appear,  no  doubt  the  r*94-| 
JQrisdiction  would  arise.  Regina  v.  Rhyddlan,  14  Q.  B.  327  (E.  I- 
C.  L.  R.  vol.  68),  was  decided  on  the  ground  that  the  justice  had  juris- 
diction upon  any  state  of  facts.  It  is  true  that,,  when  an  order  of  jus- 
tices is  made,  it  is  not  necessary  to  show  jurisdiction  in  all  antecedent 
proceedings:  but  the  objection  is,  here,  that  the  order  itself  fails  to 
show  jurisdiction  in  the  matter  to  which  it  is  addressed.  Nor  is  the 
asylam  shown  to  be  that  to  which,  by  sect.  72,  the  pauper  ought  to  have 
been  sent.  Then,  it  is  true  that  the  order  of  maintenance  is  addressed 
to  the  guardians :  but  the  application  is  for  an  order,  not  on  them,  but 
on  their  clerk ;  and  the  order  is  so  made.  How  could  sect  121  be  put 
in  force,  which  applies  only  when  ''  the  guardians  upon  whom  any  such 
order  is  made  refuse  or  neglect?" 

Lord  Campbell,  C.  J. — It  appears  to  me  that  there  was  evidence  of 
a  birth  settlement ;  and  Xhat  none  of  the  objections  made  are  sustain- 
able. 

(WiOHTMAN,  J.,  was  absent.) 

Erlb,  J. — ^I  think  that  there  was  here  clear  evidence  of  the  birth 
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settlement.  I  think,  also,  that  the  other  objections,  although  they 
might  possibly  have  been  effectually  urged  against  the  original  order  by 
■which  the  lunatic  was  sent  to  the  asylum,  supposing  it  to  be  as  recited 
in  the  subsequent  orders,  cannot  be  urged  against  such  subsequent 
orders,  inasmuch  as  it  does  not  appear  that  the  removing  order,  of  which 
we  know  nothing  except  from  the  recital,  may  not  have  contained 
*.9iO"i  *enough  to  satisfy  the  statute.  I  think  that,  when  an  order,  in 
^  "-•  itself  apparently  regular,  refers  by  recital  to  a  former  order,  we 
should,  in  absence  of  proof  to  the  contrary,  infer  that  the  recited  order 
was  good,  though,  no  doubt,  this  removing  order,  ba  recited,  is  exceed- 
ingly loose.  I  think,  moreover,  that  there  is  a  great  deal  in  what  Mr. 
Coleridge  and  Mr.  Phear  urged  as  to  the  jurisdiction  to  make  the  orders 
of  adjudication  and  maintenance  attaching  by  the  fact  of  the  lunatic 
being  in  the  asylum.  Regina  v.  Minster,  14  Q.  B.  349  (E.  C.  L.  R. 
vol.  68),  supports  that  view.  We  cannot  presume  that  this  pauper  was 
wrongfully  in  the  asylum.  Lastly,  I  think  that  the  order,  directed  to 
the  guardians  and  ordering  their  clerk  to  pay,  was  in  substance  an  order 
on  the  guardians  themselves. 

Crompton,  J. — I  think  that  there  was  sufficient  evidence  of  a  birth 
settlement.  I  was  not  present  during  the  argument;  but  I  hope  that 
my  brother  Erie's  view  as  to  the  effect  to  be  given  to  the  recital  is  right. 
So  far,  however,  as  I  am  concerned,  the  question  is  still  open. 

Order  of  Sessions  affirmed. 
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♦THOMAS  BEARDSALL  v.  JAMES  CHEETHAM. 

SAME  V.  SAME.     May  3. 


PlatatiiTy  an  attornej,  dellTcrcd  a  bill  for  business  done  for  defendant;  and  afterwards  delivered 
another  bill  for  other  basiness  done  for  defendant.  Afterwards,  at  the  expiration  of  a  month 
from  the  deliverj  of  the  first  bill,  but  before  the  expiration  of  a  month  from  the  delivery  of 
the  second,  he  proposed  to  defendant  that  the  latter  should  waive  the  objection  to  the  noo- 
expiration  of  the  month  from  the  dclivcrj  of  the  second  bill,  and  accept  process  in  an  action 
on  the  two.  Defendant  not  having  consented,  plaintiflf  brought  an  action  on  the  first  bill, 
and  afterwards,  and  after  the  expiration  of  the  month  from  the  delivery  of  the  second  bill, 
brought  an  action  on  that.  Defendant  afterwards  obtained  an  order  for  taxing  the  two  bills. 
The  Master  taxed  less  than  one-sixth  oflf  the  first  bill ;  but  he  taxed  off  the  second  bill,  mors 
than  a  sixth  of  the  aggregate  of  the  two  bills  :  and  he  allowed  the  plaintifi*  the  costs  of  the 
first  taxation,  and  the  defendant  the  costa  of  the  second  taxation;  making  two  separate 
allocaturs. 

The  Court  (dissentiento  Erie,  J.),  on  the  application  of  the  defendant^  ordered  the  Master  te 
review  his  taxation  of  the  costs  of  the  taxations,  and  to  include  the  whole  in  one  allocatur; 
and  that  the  two  actions  should  bo  consolidated. 

Manisty,  in  this  Term,  obtained  a  rule  calling  on  the  plaintiflF  to 
show  cause  why  the  Master  should  not  review  his  costs  of  the  taxation 
of  costs  of  four  bills  on  which  these  two  actions  were  brought,  and  give 
one  allocatur  in  respect  of  the  costs  of  taxing  the  four,  instead  of  divid- 
ing the  costs  of  taxation  into  two  sets ;  and  why  the  two  actions  should 
not  be  consolidated. 

From  the  affidavits  it  appeared  that  the  first  action  was  upon  three 
attorney's  bills ;  and  the  second  upon  a  fourth  attorney's  bill  relating 
to  different  business.  At  the  time  of  the  commencement  of  the  first 
action,  the  whole  of  the  alleged  business  bad  been  done.     The  plaintiff 
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had  delivered  the  three  bills,  signed,  a  month  before,  namely  20th  No- 
Tember,  1857:  he  had  also  delivered  the  fourth  bill  on  11th  December, 
1857,  also  signed ;  but  a  month  had  not  occurred  since  such  last-men- 
tioned delivery  before  the  commencement  of  the  first  action.  Previously 
to  the  commencement  of  the  first  action  the  plaintiff  proposed  to  the 
defendant  to  *accept  service  of  one  writ  in  respect  of  the  whole  r*r>4j 
four  bills,  so  as  to  save  the  expense  of  a  second  action,  and  to  L  "• 
waive  the  objection  to  the  month  since  the  delivery  of  the  fourth  bill 
not  having  expired.  The  defendant  not  consenting,  the  plaintiff  brought 
the  first  action  on  the  three  bills;  and,  after  the  expiration  of  a  month 
from  the  delivery  of  the  fourth  bill,  he  brought  the  second  action  on 
that.  After  this,  the  defendant  obtained  an  order  for  taxing  the  bills 
on  which  the  first  action  was  brought,  and  the  bill  on  which  the  second 
action  was  brought;  but  it  was  not  ordered  that  they  should  be  taxed 
as  one  bill.  Less  than  a  sixth  was  taxed  off  the  amount  of  the  three 
bills :  but  there  was  taxed  off  the  fourth  bill  more  than  a  sixth  of  the 
aggregate  of  the  four  bills.  The  Master  made  two  allocaturs :  one  on 
the  three  bills,  in  which  he  allowed  plaintiff  the  costs  of  taxation  ;  another 
on  the  fourth,  in  which  he  allowed  defendant  the  costs  of  the  taxation. 
The  defendant  had  made  various  applications  at  Chambers ;  and  ulti- 
mately Bramwell,  B.,  referred  the  parties  to  the  full  court. 

Skinner  and  Douglas  Brown  now  showed  cause. — The  actions  being 
separate,  the  allocaturs  were  properly  separate.  It  is  not  the  plaintiff's 
faalt  that  there  were  separate  actions ;  had  the  defendant  consented  to 
waive  his  right  of  insisting  upon  the  expiration  of  a  month  after  the 
delivery  of  the  fourth  bill,  the  whole  would,  as  the  plaintiff  proposed, 
have  been  comprehended  in  one  action.  The  plaintiff  was  not  bound  to 
send  in  all  his  bills  at  once.  As  to  the  consolidation  of  the  two  actions, 
the  cases  are  conflicting.  They  are  collected  in  Chitty's  Archbold's 
Practice,  vol.  Ii.,  part  v.,  ch.  8  (p.  1274,  9th  ed.,  by  Prentice). 

*Manvity^  contr^. — The  plaintiff  might  have  waited  till  the  ri^qAr 
expiration  of  the  month,  and  then  have  brought  a  single  action  L,** 
for  the  whole:  or  he  might  have  delivered  the  fourth  bill  at  the  same 
time  with  the  other  three. 

Lord  Campbell,  C.  J. — On  the  whole,  I  think  the  rule  should  be 
made  absolute. 

WiGiiTMAX,  J. — I  am  of  the  same  opinion.  The  bills  ought  to  have 
been  delivered  together. 

Erle,  J. — I  am  sorry  that  this  rule  is  to  be  made  absolute.  The 
defendant  might  have  prevented  any  difficulty  from  arising,  if  he  had 
not  chosen  to  stand  on  his  legal  right  and  insist  on  the  full  month. 

Crompton,  J. — I  agree  that  this  rule  ought  to  be  made  absolute.  The 
four  bills  are  substantially  one. 

"Ordered:  That  it  be  referred  back  to,'*  &c.,  "one  of  the  Masters 
of  this  Court,  to  review  his  taxation  of  the  costs  of  taxing  the  plaintiff's 
four  bills  of  costs,  and  amend  his  allocatur  by  giving  one  allocatur  in 
respect  of  the  costs  of  taxing  the  four  bills,  instead  of  dividing  the 
costs  of  taxation  into  two  sets.  And  that  the  two  actions  brought  by 
the  above-named  Thomas  Beardsall  against  the  said  James  Cheetham  be 
consolidated.  That  the  second  action  only  be  proceeded  with,  and  the 
plaintiff's  claim  in  the  first-mentioned  action  be  included  in  the  said 
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second-mentioned  action :  the  defendant  hereby  undertaking  to  take  no 
objection  by  reason  of  such  consolidation." 


*246]  *IN  THE  EXCHEQUER  CHAMBER. 

JOHN  WHEELTON,  LYS  SEAGAR,  and  CHARLES  LANE,  Ap- 
pellants, V.  EDWARD  BRYDGES  HARDISTY,  JACOB  BELL, 
and  WALTER  BARKER,  Respondents.     Mai/  5. 

This  case  is  reported,  8  E.  &  B.  285  (E.  C.  L.  R.  vol.  92). 


The  QUEEN  v.  The  Churchwardens  and  Overseers  of  the  Poor  of 
HURSTBOURNE  TARRANT.     May  6. 

A  charge  was  made  on  the  poor-rates  of  a  parish  for  the  expenses  of  a  surrey  and  ralnatoa 
of  the  parish  made  under  stat  6  A  7  W.  4,  o.  96,  s.  3.  In  the  bond  creating  the  charge  ^ero 
inserted  provisions  for  paying  off  not  less  than  one-fifth  of  the  snm  charged,  with  interest, 
in  each  succeeding  year,  till  the  whole  was  repaid.  More  than  five  years  having  elapsed 
since  the  making  of  the  bond,  and  the  whole  sum  not  having  been  discharged,  the  bond- 
holder obtained  a  rule  Nisi  for  a  mandamus  to  the  officers  of  the  parish  to  pay  the  amount 
remaining  due  upon  the  bond. 

On  the  affidavits  it  appeared  that  negotiations  between  the  bondholder  and  the  parish  officers 
had  been  pending  during  the  interval  between  default  and  the*application  to  this  Court 

Hold,  that  the  charge  under  stat.  6  <fc  7  W.  4,  c.  96,  s.  3,  was  a  charge  on  the  rates  generiillj. 
and  might  be  enforced  against  the  rates  in  years  subsequent  to  the  five  years  next  after  the 
makins:  of  the  charge. 

Held,  also,  that  the  applicant  was  bound  to  come  promptly  to  the  court,  or  to  explain  bi^ 
delay ;  but  (dubitante  Crompton,  J.),  that  in  the  present  case  the  delay  was  sufficiccilT 
explained. 

Montague  Smith,  in  this  Term,  had,  on  behalf  of  Mr.  Heath,  ob- 
tained a  rule  calling  on  the  churchwardens  and  overseers  of  Hurst- 
bourne  Tarrant  to  show  cause  why  a  mandamus  should  not  issue, 
♦'■'>471  ^commanding  them  to  pay  to  William  Hawkins  Heath  the  amount 
-'  remaining  due  to  him,  of  a  sum  secured  to  him  by  a  charge  made 
on  the  poor-rates  of  the  parish,  by  the  Guardians  of  the  Andover  Union, 
by  a  bond  of  13th  June,  1840. 

From  the  aflSdavits  on  which  the  rule  was  obtained,  it  appeared  that 
in  1839  the  Poor  Law  Commissioners,  under  the  provisions  of  stat.  6  4 
7  W.  4,  c.  96,  8.  3,  ordered  that  a  survey,  with  a  map  and  valuation,  of 
the  parish  of  Hurstbourne  Tarrant  should  be  made  ;  and  directed  the 
Guardians  of  the  Andover  Union,  which  comprises  that  parish,  to  make 
provision  for  paying  the  costs  thereof,  either  by  a  separate  rate  or  by  a 
charge  on  the  poor-rates,  as  they  the  Guardians  might  see  fit.  The 
survey  was  made;  and  the  costs  amounted  to  298Z.  Mr.  Heath,  in  1840, 
advanced  the  money,  at  5  per  cent,  interest,  on  the  security  of  a  bond, 
under  the  seal  of  the  Guardians,  making  it  a  charge  on  the  poor-rates ; 
this  bond  contained  a  provision,  in  pursuance  of  sect.  3  of  stat.  5  &  6 
W.  4,  c.  96,  that  not  less  than  one-fifth  of  the  sum  should  be  payable  in 
each  succeeding  year  till  the  whole  was  paid  off.     He  received  payment 
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of  interest  np  to  1844,  and  part  of  the  principal ;  and  in  1844  the  sum 
remaining  due  was  223f.  lOs.  On  March  1, 1845,  he  received  a  further 
piiyment  of  111/.  15«. ;  but  he  had  received  no  payment  of  principal  or 
interest  since  that  date.  On  the  7th  August,  1845,  Mr.  Heath's  solicitor 
wrote  to  the  overseers  of  Hurstbourne  Tarrant  requiring  further  pay- 
ment. He  stated  in  his  affidavit  that,  '^  since  the  above  application,  I 
had  various  interviews  with,  and  caused  several  letters  to  be  written  to, 
the  different  parish  officers  for  the  time  being  of  the  said  parish,  several 
of  whom  have  from  time  to  time  promised  to  use  their  *endeavours  r*.24S 
to  obtain  the  necessary  funds  for  that  purpose.  And  I  say  that,  '- 
relying  on  the  good  faith  of  such  parish  officers  and  the  rate-payers  of 
the  said  parish,  I  have  hitherto  abstained  from  commencing  proceedings 
at  law  for  the  recovery  of  the  said  money.**  On  the  16th  April,  1857, 
he  wrote  a  peremptory  letter  demanding  payment :  and  all  delay  in 
making  application  to  this  Court  subsequent  to  that  day  appeared  to  be 
at  the  request  of  the  Board  of  Guardians,  who  wished  the  Poor  Law 
Commissioners  to  be  consulted.  The  only  explanation  of  the  dehay, 
between  the  1st  March,  1845,  and  16th  April,  1857,  was  that  contained 
in  the  passage  in  the  affidavit  above  cited.  No  affidavits  were  made  on 
the  other  side. 

Lu$h  and  Prentice  showed  cause. — Stat.  6  &  7  W.  4,  c.  96,  s.  3, 
requires  that  payment  of  these  costs  shall  be  provided  for  by  the 
guardians,  "  either  by  a  separate  rate  or  by  a  charge  on  the  poor-rates, 
as  they  may  see  fit;  but  in  case  of  such  charge  being  made,  then 
provisions  shall  be  made  for  paying  off  not  less  than  one-fifth  of  the 
sum  charged  on  the  rates,  and  such  interest  as  may  from  time  to  time 
be  payable  in  respect  of  such  charge  or  any  part  thereof,  in  each 
succeeding  year,  till  the  whole  is  repaid.**  The  charge  ought  therefore 
to  have  been  entirely  defrayed  by  the  rate-payers  from  1840  to  1845. 
The  present  rule  seeks  to  cast  the  charge  on  the  present  rate-payers, 
who  are  by  no  means  the  same  persons  as  the  rate-payers  of  1840  and 
the  immediately  succeeding  years.  There  has  not  hitherto  been  any 
decision  on  the  construction  of  this  statute.  Rex  v.  Carpenter,  6  A.  & 
E.  794  (E.  C.  L.  R.  vol.  33),  turned  *on  stat.  22  G.  3,  c.  83,  s.  r^^^g 
2'J,  which  in  express  terms  enacts  that  the  charge  "shall  continue  ^ 
upon  the  said  rates  until  the  money  so  borrowed'*  shall  be  paid.  Regina 
r.  St.  Michael's,  Southampton,  6  E.  &  B.  807  (E.  C.  L.  R.  vol.  88), 
turned  on  stat.  58  6.  3,  c.  45,  s.  59,  which,  as  pointed  out  in  the  judg- 
ment, does  not  in  any  way  make  the  obligee  a  party  to  the  direction  to 
pay  off  the  instalments ;  but  the  present  Act  is  different.  [The  Court 
intimated  that  the  question  as  to  the  construction  of  the  Act  should  be 
put  upon  the  record  by  the  writ  going :  but  the  counsel  on  both  sides 
prayed  the  Court,  with  a  view  to  spare  expense,  to  decide  the  point,  and 
agreed  to  be  finally  bound  by  the  decision  on  the  rule.  The  Court 
having  assented  to  this,  the  argument  proceeded.]  The  true  construc- 
tion of  this  Act  is,  that  the  charge  is  to  be  by  instalments  payable  out 
of  the  rates  of  these  specific  five  years.  [Lord  Campbell,  C.  J. — If 
that  be  so,  what  remedy  would  the  creditor  have  in  case  the  last  instal- 
ment was  not  paid-in  the  fifth  year?  You  may  suppose  the  rates  of  that 
year  all  raised  and  applied  to  other  purposes?]  It  may  be  that  there  is 
i»o  remedy.  [WlGiiTMAN,  J. — The  section  authorizes  a  charge  generally 
ou  the  rates ;  then  follows  a  direction  that  a  provision  shall  be  made  for 
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paying  off  the  charge.  But  is  that  more  than  directory  on  the  parish 
officers  ?]  The  Guardians  act  under  a  statutable  power,  and  have  no 
authority  to  make  the  charge  in  any  other  way.  But,  even  supposing 
that  the  creditor  might  have  had  a  remedy  if  he  came  promptly  for  a 
mandamus,  he  is  barred  by  delay.  The  charge  on  the  rates  ought  to 
liave  been  borne  by  the  rate- payers  for  the  time  being :  and  the  Court 
♦9 -AT  in  its  *discretion  will  not  grant  a  mandamus  to  aid  a  party  who 
■^  has  negligently  suffered  a  large  part  of  them  to  be  changed:  Rex 
V.  The  Justices  of  Lancashire,  12  East  366.  There  is  no  sufficient 
excuse  given  for  the  inaction  of  the  creditor  between  March  1845,  when 
the  last  payment  was  made,  and  the  year  1857,  when  he  first  began  to 
take  active  steps  to  enforce  payment. 

Montague  Smith,  in  support  of  the  rule. — The  charge  is  by  the  Act 
imposed  generally  on  the  rates ;  then  follows  a  proviso  directing  the 
officers  to  pay  it  off  by  instalments :  but  the  charge  is  not  extinguished 
by  the  laches  of  the  parish  officers.  That  is  the  principle  to  be  deduced 
from  Rex  v.  Carpenter,  6  A.  &  E.  794  (E.  C.  L.  R.  vol.  33),  and  Regina 
V.  St.  Michael's,  Southampton,  6  E.  &  B.  807  (E.  C.  L,  R.  vol.  88). 
If  there  had  been  improper  delay  on  the  part  of  the  applicant,  it  might 
be  a  bar.  But  the  delay  occurred,  it  appears,  in  consequence  of  nego- 
tiations ;  and,  though  these  are  not  set  out  in  detail,  no  statement 
showing  that  the  delay  was  improper  is  made  on  the  other  side. 

Lord  Campbell,  C.  J. — On  the  whole,  I  think  that  this  application 
should  be  granted.  For  by  the  enactment  in  question  the  Guardians 
had  a  right  to  provide  for  the  payment  of  the  costs,  either  by  a  separate 
rate  or  by  a  charge  on  the  poor-rates;  in  the  latter  case  there  is  a 
direction  that  provisions  shall  be  made  for  paying  off  the  charge  in  five 
years ;  but  still  the  Guardians  have  a  right  to  charge  it  on  the  rates 
generally.  Here  they  do  charge  it  on  the  rates,  and  make  provisions 
such  that  the  parish  officers  ought  to  have  paid  it  off  in  five  years. 
*-'>''n  *^^®  officers  did  not  do  so:  but  I  cannot  say  that  the  right  to 
-'  recover  payment  out  of  the  rates  is  therefore  gone.  Nevertheless, 
the  application  to  this  Court  ought  to  be  made  within  a  reasonable  time; 
and  here  the  onus  lies  on  the  bondholder  to  show  that  he  has  not  in  this 
delay  been  guilty  of  negligence.  Now  certainly  he  might  have  been 
more  urgent  in  his  applications  for  payment ;  but  be  does  not  lie  by 
altogether.  It  appears  he  did  apply,  and  got  promises  from  the 
parishioners,  which  induced  him  to  take  no  further  steps.  If  there  had 
been  negligence  on  the  part  of  the  bondholder,  the  Court,  in  the  exercise 
of  its  discretion,  would  refuse  to  interfere :  the  reason  of  my  judgment 
is. that  I  think  the  legal  remedy  remains  after  five  years;  and  that 
here  there  has  not  been  such  negligence  made  out  as  to  disentitle  the 
applicant. 

WiGHTMAN,  J. — The  Act  says  that  provisions  shall  be  made  for 
paying  off  not  less  than  one-fifth  of  the  money  charged  in  each  succeed- 
ing year ;  but  it  does  not  limit  the  payment  to  one-fifth  out  of  the  rates 
in  each  of  these  years.  The  whole  may  be  paid  in  any  one  year ;  and, 
if  it  is  not  paid  off  in  five  years,  the  creditor  may  apply  for  a  mandamus. 
But  the  difficulty  in  this  case  arises  from  the  lapse  of  time  which,  if  not 
accounted  for,  would  bo  fatal.  But  it  seems  that,  though  no  application 
to  this  Court  was  made  promptly,  yet  there  were  applications  to  the 
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parish ;  and  I  think  it  would  be  very  hard  upon  the  creditor  if  he  were 
to  lose  his  money  under  these  circumstances. 

Erle,  J. — The  Guardians  borrowing  this  money  had  power  to  charge 
it  on  the  rates;  and  the  provisions  *following  are  not  obligatory,  r#nro 
but  directory.  I  come  to  this  conclusion  with  some  reluctance ;  '- 
for  I  think  the  rate-payers  in  1840  and  the  succeeding  years  were  the 
parties  who  ought  to  have  defrayed  these  charges.  Here,  however, 
there  is  evidence  that  the  bondholder  was  diligent  in  pressing  for  his 
money;  and  I  do  not  object  to  the  conclusion  to  which  the  Court  have 
come,  that  the  delay  has  not  in  this  case  been  negligent.  It  would,  I 
think,  be  highly  satisfactory  if  it  were  in  all  such  cases  made  obligatory 
on  the  creditor  to  proceed  to  enforce  payment  at  once.  If  the  Act  had 
said  that  the  charge  should  be  paid  off  in  five  years,  and  not  otherwise, 
it  would  have  made  it  the  duty  of  the  creditor  to  secure  payment  in 
time. 

Crompton,  J. — There  are  two  questions.  First,  whether,  under  this 
Act,  there  is  a  general  charge  on  the  rates,  or  only  a  charge  on  the 
rates  for  five  years.  On  this  I  think  it  clear  that,  whether  it  would  be 
expedient  to  impose  on  the  bondholder  such  a  duty  as  my  brother  Erie 
suggests  or  not,  no  such  duty  is  by  this  Act  imposed  on  him.  But  still, 
secondly,  if  there  has  been  a  lapse  of  time  and  want  of  diligence  on  the 
part  of  the  creditor,  the  Court,  in  the  exercise  of  its  discretion,  ought 
not  to  interfere ;  and  upon  this  part  of  the  case  I  have  had  some  doubts 
whether  the  delay  was  sufficiently  excused. 

The  Court,  in  consequence  of  the  consent  given,  ordered  that 
the  writ  should  issue  peremptory  in  the  first  instance. 


♦The  QUEEN  v.  The  Recorder  of  RICHMOND.     May  6.   [*253 

There  hartng  been  no  fixed  mle  of  practice  as  to  the  time  within  which  an  application  for  ft 
maodanms  to  the  Sessions  to  enter  continuances  and  hear  an  appeal  must  be  made,  this 
Coart  ordered  that  in  future  such  applications  must  be  made  not  later  than  in  the  Term 
following  the  Sessions  at  which  the  refusal  was  made,  unless  special  circumstances  appear 
bj  affidavit  to  account  for  the  delay  to  the  satisfaction  of  the  Court. 

If  notice  of  chargeabilit  j  and  statement  of  grounds  of  removal  be  put  into  the  post  on  one  day 
and  received  bjr  parish  officers  on  the  next,  the  latter  is  the  day  on  which  they  are  "  sent ;" 
ftod  it  is  sufficient,  within  stat.  11  A  12  Vict.  o.  31,  s.  9,  if  the  application  for  the  depositions 
be  received  by  the  clerk  to  the  justices  on  tho  twenty-first  day  thereafter,  reckoning  one  day 
ioelnsively  and  another  exclusively. 

T.  C.  Foster,  on  a  previous  day  in  this  Term  (26th  April),  obtained 
a  rule  Nisi  for  a  mandamus  commanding  the  Recorder  of  Richmond  to 
enter  continuances,  and  hear  an  appeal  by  the  overseers  of  the  poor  of 
the  township  of  Knaresborough  against  an  order  removing  William 
Watson  and  his  wife  and  child  from  the  parish  of  Richmond  to  the 
township  of  Knaresborough. 

From  the  affidavits  it  appeared  that  the  order  of  removal,  notice  of 
chargeability,  and  statements  of  grounds  of  removal  were  put  in  the 
post-office  by  the  overseers  of  Richmond  on  the  28th  September,  1857, 
and  were  received  by  the  overseers  of  Knaresborough  on  the  29th  Sep- 
tember. On  the  19th  'October  the  overseers  of  Knaresborough  put  into 
the  po8^office   a  demand   of  a   copy  of  the   depositions.     This  was 
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received  by  the  clerk  of  the  justices  on  the  20th  October.  The  deposi- 
tions were  received  by  the  overseers  of  Knaresborough  on  the  21st 
October ;  and  notice  of  appeal  given  on  the  28th  October.  At  the  Ses 
sions  holden  on  8th  January,  1858,  the  Recorder,  without  hearing  the 
merits,  confirmed  the  order  of  removal  on  the  ground  that  a  copy  of 
the  depositions  was  not  applied  for  in  time,  under  stat.  11  &  12  Yict.  c. 
31,  s.  9. 

The  afiBdavit  stated,  as  an  excuse  for  not  having  moved  for  the  rule 
♦ori-j   ^^  Hilary  Term,  that  it  had  not  been  found  *practicable  to  con- 
-•   vene  a  meeting  of  the  rate-payers  so  as  to  consult  them  betwe^jn 
the  8th  January  and  the  end  of  that  Term. 

A,  W.  Simpson  now  took  a  preliminary  objection. — The  rule  has  not 
been  applied  for  till  Easter  Term,  though  the  decision  of  the  Recorder 
bad  been  pronounced  so  as  to  leave  sufficient  time  for  making  the  appli- 
cation in  Hilary  Term.  The  excuse  made,  that  a  meeting  of  the 
rate-payers  could  not  be  assembled,  is  not  sufficient.  There  was  no  need 
to  have  such  a  meeting.  The  general  rule  of  practice  is  that  the  appli- 
cation must  be  made  "  in  the  Term  following  the  Sessions  at  which  the 
refusal  was  made,  unless  under  special  circumstances,  which  should  be 
stated  in  the  affidavits,  to  account  for  the  delay ;  there  is  no  absolute 
rule  on  the  subject,  but  in  every  case  of  application  for  a  mandamui<, 
any  considerable  delay  in  making  the  application  after  the  refusal  to  do 
the  act  required,  should  be  properly  accounted  for:'*  Corner's  Practice 
on  the  Crown  Side  219. 

T.  0.  Foster^  contrS,. — No  delay  has  in  fact  been  occasioned ;  for,  if 
the  rule  had  been  obtained  in  Hilary  Term,  it  must  have  been  so  late 
that  cause  could  not  have  been  shown  within  that  Terra.  There  is  no 
fixed  rule  of  practice ;  the  only  rule  is  that  the  application  must  be 
made  promptly.  In  Regina  v.  The  Justices  of  the  West  Riding,  2  Q. 
B.  505,  506,  n.  (E.  C.  L.  R.  vol.  42),  this  Court  held  that  taking  time 
for  the  purpose  of  obtaining  tlie  sanction  of  the  township,  and  consult- 
ing counsel,  was  a  sufficient  excuse  for  delay. 

♦orr-i  *Lord  Campbell,  C.  J. — The  majority  of  the  Court  are  of 
^  opinion  that  in  this  case  the  applicant  should  be  heard  ;  but  it  is 
desirable  that  there  should  be  a  definite  rule.  In  future,  therefore, 
application  must  be  made  within  the  Term  after  the  decision  of  Ses- 
sions. This  we  pronounce  as  a  rule  of  practice  which  will  in  future  be 
adhered  to. 

Counsel  were  then  heard  upon  the  merits. 

T.  0.  Foster  cited  Regina  v.  Slawstone,  18  Q.  B.  388  (E.  C.  L.  R. 
vol.  83). 

Per  Curiam. — We  adhere  to  the  decision  in  Regina  v.  Slawstone, 
which  is  strictly  in  point.  Rule  absolute. 

The  following  memorandum  was  made  in  the  Rule  book,  of  this  date. 

REGULA  GENERALIS. 

It  is  ordered,  that  for  the  future  any  application  to  this  Court  for  a 
writ  of  mandamus  to  justices  to  enter  continuances  and  hear  an  appeal 
shall  be  made  not  later  than  in  the  Term  following  the  Sessions  at  which 
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the  refusal  was  made,  unless  special  circumstances  appear  by  affidavit 
to  account  for  the  delay  to  the  satisfaction  of  the  Court. 

By  the  Court. 


»Tlie  QUEEN  v.  The  Justices  of  KINGSTON  UPON  THAMES   r-^^.^ 

and  EDWARD  PHILIPS.     May  7.  L  ^^^^ 

A  p'>or-nte,  good  on  the  face  of  it,  had  not  been  appealed  against.  On  an  application  before 
j:i<iiccs  to  issue  a  distress  warrant  to  enforce  payment  of  the  rate,  it  was  made  to  appear  that 
there  were  substantial  grounds  for  contending  that  the  rate  was  rotrospcctire,  and  therefore 
b«d.  The  jnstices  refused  to  issue  their  warrant.  On  an  application  to  this  Court  for  a  rule 
ii  command  them  to  issue  the  warrant : 

IlLkX'I,  tba.t  the  justices  were  not  ju^tiGed  in  inquiring  whether  there  was  a  ground  of  appeal 
Kaiast  the  rate,  and  refusing  their  warrant  on  that  ground.  And  this  Court  mado  the  rule 
isolate. 

ToMLixsON,  in  this  Term,  obtained  a  rule  calling  upon  four  justices 
of  Kingston  upon  Thames  and  Edward  Philips  to  show  cause  vrhy  the 
justices  should  not  issue  their  distress  warrant  against  Philips  to  levy 
tue  amount  of  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Kingston 
upon  Thames  made  in  October,  1857, 

From  the  affidavits  on  both  sides,  it  appeared  that  in  the  parish  of 
Kingston  upon  Thames  a  rate  of  1«.  Qd.  in  the  pound  produces  the  sum 
Deces?ary  for  the  ordinary  expenses  of  the  parish,  and  is  the  usual  rate. 
Li  Jiinuary,  1857,  a  rate  was  made  at  1«.  6c2.  in  the  pound,  which  was 
quashed  upon  appeal  in  May,  1857.  The  overseers,  however,  collected 
t;.e  January  rate,  informing  the  rate-payers  that  credit  would  be  given 
ty  them  for  the  amount  so  paid  in  a  succeeding  rate.  In  June,  1857, 
another  rate  was  made  at  the  rate  of  1«.  6ti.  in  the  pound.  It  being 
frind  that,  if,  in  levying  this  rate,  credit  was  given  for  the  payments  of 
the  January  rate,  the  sura  levied  would  not  meet  the  current  expenses 
of  the  parish,  this  rate  was  paid  in  full,  on  an  understanding  between 
the  rate-payers  generally  and  the  overseers  that  the  next  rate  should  bo 
miJe  for  a  larger  sum,  and  that,  in  collecting  it,  credit  should  be  given 
f  r  the  payments  of  the  January  rate.  A  rate  was  made  in  October, 
I'^jT,  at  the  rate  of  3«.  in  the  pound,  with  the  intention  to  allow  credit 
according  to  this  understanding :  but,  when  *that  rate  came  to  ri^eyrn 
be  collected,  the  overseers  were  apprehensive  that,  if  they  ^ 
allowed  such  credit  without  judicial  sanction,  they  might  be  surcharged. 
They  therefore  applied  to  the  justices  of  Kingston  upon  Thames  for  a 
distress  warrant  against  one  of  the  rate-payers,  who  had  been  rated  to, 
JinJ  had  paid,  both  the  January  and  the  June  rates,  to  levy  the  whole 
of  the  October  rate  without  giving  any  credit.  The  justices  declined 
to  is.iue  their  distress  warrant  for  this  purpose ;  and  this  Court,  in 
Hilary  Term,(a)  refused  a  rule  Nisi  to  compel  them  so  to  do.  After 
tliis,  the  overseers  collected  the  October  rate,  allowing  credit  to  all  the 
rate-payers  who  had  actually  paid  the  January  rate.  Such  being  the 
Position  of  affairs  in  the  parish,  the  following  were  the  special  facts 
Yiiiich  gave  rise  to  this  application. 

'0  January  llth,  1S58.  On  this  motion  it  was  not  hrou^^ht  to  the  notice  of  the  Court  that 
tl  rite  from  which  the  deduction  was  claimed  was  not  the  eflfcctivo  rate  on  the  parish,  ntxt 
t'-'T  tlie  January  rate  was  paid.  The  Court  acted  under  a  mbtakca  impression  as  to  the  facts, 
Wiiliout  deciding  any  point  as  to  the  effect  of  this  in  law. 
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Edward  Philips  was  the  owner  of  a  tenement  which  was  unoccupied  at 
the  time  when  the  January  rate  was  made ;  and  no  one  was  assessed  to  that 
rate,  nor  was  any  payment  of  that  rate  made,  in  respect  of  this  tenement. 
He  was  himself  assessed  as  occupier  in  the  June  rate,  and  paid  it  in  full. 
He  was  assessed  to  the  October  rate  at  3«.,  and  offered  to  pay  half  that 
rate :  but  he  contended  that  he  was  entitled  to  credit  for  the  amount  which 
would  have  been  paid  in  respect  of  the  January  rate  if  any  one  had  beea 
rated  to  it  in  respect  of  his  tenement.  The  justices,  on  applicatloa 
being  made  to  them  for  a  distress  warrant,  refused  to  grant  it. 
jjjorQi  *  Sumner  now  showed  cause. — The  rate  made  in  October  for 
^  the  purpose  of  levying  the  money  which  ought  to  have  been 
levied  in  June  is  retrospective.  It  will  be  said  that  this  is  matter  of 
appeal :  but  this  Court  refused  to  enforce  a  bad  rate,  even  after  an  appeal 
had  been  dismissed:  Rex  v.  Newcomb,  4  T.  R.  368.  [Cromptox,  J. — 
That  was  because,  by  the  terms  of  the  Act  (17  G.  2,  c.  3,  s.  1),  "  no  rate 
shall  be  esteemed  or  reputed  valid  and  sufficient  so  as  to  collect  and 
raise  the  same,"  unless  due  notice  shall  have  been  given ;  which  was  not 
there  done.]  At  all  events,  the  Court  in  its  discretion  will  not  enforce 
this  rate :  Regina  v.  Parker,  7  E.  &  B.  155  (E.  C.  L.  R.  vol.  90). 
[Erle,  J. — There,  a  clear,  definite  case  of  injustice  was  shown.  Lord 
Campbell,  C.  J. — Do  you  say  that  the  justices  are  not  to  be  compelled 
to  issue  their  warrant  in  any  case  in  which  the  rate  may  be  quashed  oa 
appeal  ?]     The  argument  goes  so  far. 

Tomlinson  was  not  called  upon  to  support  his  rule. 

Lord  Campbell,  C.  J. — We  give  no  opinion  as  to  whether  the  rate  is 
good  or  bad  on  appeal :  but  we  are  all  clearly  of  opinion  that  the  ground 
of  defence  is  untenable.  There  being  no  appeal,  and  the  rate  being 
good  on  the  face  of  it,  it  would  be  most  injurious  if  it  were  to  be 
supposed  that  justices  are  justified  in  refusing  to  issue  the  warrant 
because  there  is  some  ground  on  which  there  might  have  been  an 
appeal. 

WiGHTMAN,  Erle,  and  Crompton,  Js.,  concurred. 

Role  absolate.(a) 

(a)  See  ihe  next  case. 


*„.on  *The  QUEEN  v.  The  Justices  of  KINGSTON  UPON  THAMES 
'^^"'-1  and  RICHARD  WEDD.    May"i. 

A  poor-rate  was  made  in  January,  quashed  on  appeal,  but  was  levied,  under  stat.  41  6.  3.  c.  ^j 
the  amount  to  be  taken  as  payment  on  account  of  the  next  effective  rate  on  the  parish.  Th« 
toext  effective  rate  was  made  in  June;  but,  the  parish  being  in  want  of  money,  it  was 
arranged  between  the  rate-payers  generally  and  the  overseers  that  the  June  rate  should  l-e 
levied  in  full,  the  payments  of  the  quashed  rate  being  to  be  allowed  in  the  collection  of  tie 
next  rate.  A  rate  being  8ub:<equeutly  made  in  October,  the  overseers,  being  apprehcnj^ix^ 
that  they  might  be  surcharged  if  they  carried  out  this  arrangement,  applied  for  a  disln.'?? 
warrant  to  levy  the  October  rate  in  full  against  the  occupant  of  a  house,  whose  preJcccjMf 
had  paid  the  quashed  rate.  The  justices  refused  to  issue  their  warrant.  On  a  rule  to  order 
them  so  to  do  : 

Held,  by  the  whole  Court,  that  the  payment  of  the  quashed  rate  was  to  be  taken  ns  paymcDt  tn 
account  of  the  next  effective  rate,  which  in  this  case  was  that  made  in  June,  and  could  cot 
be  taken  as  payment 
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HeU  by  Lord  Campbell,  C.  J.,  and  Wightman,  J.,  that  the  rule  ought  to  be  made  absolute. 
I)ut  held  by  Erie  and  Crompton,  Js.,  that  to  enforce  the  payment  in  full,  in  frustration  of  the 

arrsD^ement,  would  be  unjust;  and  that  this  Court,  in  its  disoretioo,  ought  not  to  enforce 

3ach  injustice. 
TUe  Court  being  equally  divided,  the  rulp  dropped. 

ToMLiNSON  had  obtained  a  rule  calling  upon  four  justices  of  Kingston 
upon  Thames  and  Richard  Wedd  to  show  cause  why  they  should  not 
isfiue  their  distress  warrant  against  Wedd  to  levy  the  amount  of  a  rate 
for  the  relief  of  the  poor  of  Kingston  upon  Thames  made  in  October, 
lSo7. 

The  affidavits  disclosed  the  same  facts,  as  to  the  making  of  the  differ- 
ent rates  in  this  parish,  as  are  stated  in  the  preceding  case.((2)  The 
special  facts  giving  rise  to  this  application  were  as  follows.  Wedd 
became  occupant  of  a  house  in  September,  1857,  and  was  assessed  iii 
respect  of  it  to  the  October  rate.  He  claimed  credit  for  the  amount 
of  the  February  rate,  which  had  been  paid  by  the  then  occupant  of  his 
house,  who  was  assessed  in  that  rate.  In  June  the  house  was  vacant; 
and  no  one  was  assessed  in  respect  of  it  in  the  rate  then  made.  The 
*justice8  had  been  applied  to  for  their  warrant  to  levy  the  full  r#o/^A 
amount  of  the  October  rate,  and  had  refused  to  do  so.  ^ 

Sumner  now  showed  cause. — The  rate  in  January  having  been  levied, 
thoagh  quashed,  the  payments  are,  by  stat.  41  G.  3,  c.  23,  s.  1,  to  be 
taken  as  "payments  on  account  of  the  next  effective  rate"  "which  shall 
be  made  for  the  relief  of  the  poor  of  the  same  parish."  [Lord  Camp- 
bell, C.  J. — The  occupant  in  this  case  is  no  longer  the  same  person. 
The  house  is  not  liable  to  the  rate.]  No;  but  the  rate  has  been  paid. 
[Crompton,  J. — The  Act  does  not  say  a  payment  on  account  of  the 
Ticxt  rate  in  respect  of  the  sum  assessed  on  the  person  who  has  paid. 
It  would  seem  to  mean  a  payment  on  account  of  the  sum  assessed  in 
that  next  rate  in  respect  of  the  same  premises.]  Then  there  was  no 
rate  on  this  house  till  October.  That  was  the  next  effective  rate  on  this 
honse.  [Crompton,  J. — It  is,  by  the  statute,  a  payment  on  account  of 
tbe  next  effective  rate  for  the  relief  of  the  poor  of  the  same  parish. 
That  was  in  June.  The  object  of  the  Legislature  may  well  have  been 
to  prevent  the  settlement  of  the  matter  hanging  over.]  At  all  events, 
tie  Court  will  not  order  a  warrant  to  issue  where  it  would  work  injustice. 
If  the  allowance  had  been  made  in  June,  Wedd  would  have  been  rated 
at  Is.  6(i.  in  the  pound  only.  lie  is  rated  at  3«.  in  consequence  of  an 
agreement  to  substitute  the  October  rate  for  the  June  rate ;  and  it  is 
unjust  not  to  allow  him  the  benefit  of  that  agreement,  as  ho  suffers  its 
barthen. 

Tomlinsonj  in  support  of  the  rule. — The  officers  of  the  poor  acknow- 
ledge that  there  was  an  understanding  *equivalent  to  an  agree-  r^Qf^-t 
ttent  that  the  October  rate  should  be  in  the  place  of  the  June  L 
late,  and  as  individuals  they  think  that  it  would  be  fair  to  allow  the 
deduction  claimed,  and  wish  to  do  if  it  can  be  done:  but  they  are 
advised  that  they  cannot  do  so,  as  the  June  rate  was  the  next  effective 
rate,  and  they  have  no  power  to  make  an  allowance  against  any  other 
rate. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  rule  ought  to  be 
absolute.    The  rate  in  this  case  was  good  on  the  face  of  it ;  and  thero 

(o)  Antd,  p.  256. 
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was  no  appeal  against  it.  It  ought  to  be  collected,  except  in  so  far  as 
any  abatement  is  ordered  by  the  Legislature.  Stat.  41  G.  8,  c.  23 
does  in  certain  circumstances  make  an  abatement.  The  amount  of  the 
quashed  rate  is  to  be  taken  as  payment  on  account  of  the  ^'  next  effective 
rate"  made  in  the  parish.  But  here  there  was  an  effective  rate  on  the 
parish  made  in  June.  That  was  the  rate  on  account  of  which  the  pay- 
ment was  made ;  and  there  is  no  authority  to  make  any  abatement  ia 
collecting  a  subsequent  rate.  Nor  do  I  see  that  this  will  be  any  hard- 
ship on  Mr.  Wedd,  who  did  not  himself  pay  the  former  rate. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  statute  authorizes  a 
deduction  from  the  next  effective  rate.  In  this  case,  if  the  former  occu- 
pant had  not  quitted  the  house,  he  would  have  been  entitled  to  a  deduc- 
tion from  the  June  rate.  But  the  house  was  then  vacant ;  the  defend- 
ant did  not  come  in  till  September ;  and  he  claims  to  treat  the  payment 
as  on  account  of  the  October  rate :  that  was  not  the  next  effective  rate, 
80  that  he  is  not  within  the  terms  of  the  only  Act  upon  the  subject.  I 
therefore  think  that  the  rule  should  be  absolute. 

j,jQ/.Q-i  *Erle,  J. — I  regret  that  I  cannot  concur  in  the  reasons  of 
"  -*  my  Lord  and  my  Brother  Wightman  for  thinking  that  this  rule 
should  be  made  absolute.  As  between  man  and  man,  it  seems  to  me 
clear  that  the  person  who  is  resisting  this  payment  is  entitled  to  the 
abatement  which  he  claims ;  and  it  is  clear  that  the  parties  making  the 
rate  considered  that  he  was  so  entitled.     The  rate  made  in  January 

m 

having  been  quashed,  those  who  had  paid  it  might  deduct  the  sums  paid 
from  the  next  effective  rate  on  the  same  parish.  That  is  equivalent  to 
a  right  that  those  premises  should  have  a  credit  for  the  rate  paid  as 
between  them  and  the  premises  that  had  not  paid.  For  the  convenience 
of  the  parish  an  agreement  was  come  to  that  no  deduction  should  be 
made  from  the  June  rate,  the  whole  amount  to  be  raised  by  that  rate 
being  required  for  current  expenses,  and  that  those  persons  who  were 
entitled  to  claim  an  abatement  on  account  of  their  payments  of  the 
quashed  January  rate  should  be  allowed  to  deduct  the  sums  paid  from 
the  October  rate.  Accordingly,  in  October  a  double  rate  was  made  at 
3«.  in  the  pound,  being  \b,  Qd.  for  the  current  expenses  and  1«.  6<2.  for 
the  quashed  rate ;  in  this  sense,  that  the  persons  that  had  paid  that  rate 
should  be  exempt  therefrom,  and  that  those  who  had  not  should  be  liable 
thereto.  The  January  rate  had  been  paid  in  respect  of  these  premises 
by  the  former  occupier ;  and,  if  the  present  occupier  was  compelled  to 
pay  the  double  rate  in  October,  his  premises  would  be  overrated  at 
double  the  amount  as  between  him  and  the  other  occupiers  who  had 
paid  the  January  rate.  I  think  therefore  that  the  October  rate  became 
the  next  effective  rate  for  the  purpose  of  this  allowance,  and  that  the 
occupier  of  the  premises  was  entitled  to  claim  exemption  from  the 

*''>631  '^^'^'^^^y  *^  P*y  '^^*^  8^™  *which  might  have  been  deducted  from 
J  the  former  rate.     Looking  at  the  understanding  come  to  by  all 

Earties,  I  cannot  concur  in  the  opinion  that  the  parish  officers  were 
ound  to  levy  upon  Wedd  for  the  double  rate  at  whicli  he  was  indeed 
nominally  assessed,  but  only  for  the  purpose  above  explained. 

Crompton,  J. — I  was  a  party  to  the  judgment  in  Regina  ».  Parker, 
7  E.  &  B.  155  (E.  C.  L.  R.  vol.  90) ;  in  which  case  we  acted,  as  I  under- 
stood, on  the  principle  that,  when  we  saw  that  an  allowance  in  fairness 
and  justice  ought  to  be  made^  we  would  not,  in  the  exercise  of  our  dis- 
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cretion,  interfere  to  prevent  the  parish  oflScers  from  making  it.  And  I 
apprehend  that  we  were  warranted  in  so  doing ;  for  the  mandamus  is  a 
high  prerogative  writ,  which  it  is  not  obligatory  on  us  to  grant  for  the 
purpose  of  working  injustice.  The  facts  in  the  present  case  seem  to  me 
to  make,  if  anything,  a  stronger  case  of  injustice  than  those  in  llegina 
r.  Parker ;  and,  without  positively  saying  that  I  think  the  ground  of 
our  decision  in  that  case  was  right,  I  think  I  must  consider  it  to  be  law : 
aud,  if  so,  we  ought  not  to  compel  the  levying  of  this  rate. 

The  Court  being  equally  divided,  the  rule  drooped. 


♦The  QUEEN  v.  The  SUDBURY  Burial  Board.  Matj  7.  [*264 

5UL  15  A  16  Viet  e.  85,  aathorising  the  fonnation  of  a  Burial  Board  in  a  "  parish/'  is  appli- 
eablo  to  a  parish  not  having  separate  overseers,  nor  separately  maintaining  its  poor.  Sect. 
5!,  the  interpretation  clause,  extends  the  meaning  of  the  word  to  places,  not  parishes,  having 
veparate  overseers  and  separately  maintaining  their  own  poor,  but  does  not  exclude  parishes 
wbieh,  for  any  reason,  do  not  fulfil  those  conditions. 

Hugh  Hill  had  in  this  Term  obtained  a  rule  Nisi  for  a  mandamus 
to  the  Burial  Board  of  the  parishes  of  Saint  Peter,  Saint  Gregory,  All 
Saints,  and  Ballingdon  cum  Brandon,  in  the  borough  of  Sudbury,  com- 
manding them  to  do  all  such  things  as  are  lawful  and  necessary  to  raise 
tbe  required  amount  due  for  the  purchase-money  of  the  new  burial- 
ground,  and  to  pay  the  same  to  Mrs.  Frances  Gooday.  The  affidavits 
on  both  sides  disclosed  that  Mrs.  Frances  Gooday  was  the  executrix  of 
a  person  who  had  sold  to  the  Burial  Board  the  site  of  a  new  burial- 
ground  of  which  the  Board  had  taken  possession.  The  executrix  had 
obtained  judgment  by  default  against  the  Burial  Board  for  the  price, 
and  had  issued  execution,  but  obtained  only  part  of  the  judgment-debt ; 
and  she  had  required  the  Burial  Board  to  take  the  proper  steps  for 
raising  the  residue  out  of  the  poor-rates.  On  the  rule  coming  on,  Lord 
Campbell,  G.  J.,  intimated  that  in  such  a  matter  it  was  fit  that  tbe  writ 
should  go  in  order  that  the  question  might  be  on  the  record :  but,  the 
counsel  on  both  sides  having  stated  that  a  third  person  had  been  willing 
to  lend  the  money  on  the  security  of  the  rates  but  for  an  objection 
taken  by  his  counsel  to  the  authority  of  the  Burial  Board  to  charge 
them,  and  probably  would  do  so  if  the  opinion  of  this  Court  was  that 
the  objection  was  unfounded,  which  would  obviate  the  necessity  of 
farther  litigation,  and  that  this  was  the  *only  point  intended  to  be  r^^of^c 
discussed  on  the  rule,  the  Court  consented  to  hear  and  give  their  ^ 
opinion  on  that  point. 

The  facts  raising  this  question  appeared  on  the  affidavits  to  be  as 
follows. 

The  town  of  Sudbury  consists  of  three  ancient  ecclesiastical  parishes, 
Stint  Peter,  Saint  Gregory,  and  All  Saints,  each  having  a  separate 
church,  churchyard,  and  churchwardens.  By  1  stat.  1  Ann.  c.  84,(a)  a 
corporation  was  created  for  the  management  of  the  poor  of  the  town  of 
Sudbury,  consisting  of  the  three  parishes ;  and,  since  that  Act,  one 
poor-rate  on  the  three  parishes  is  made  for  defraying  the  expenses  of 

(«)  Frivate.  "  For  erecting  hospitals  and  workhouses  wifihin  tho  town  of  Sndbury  in  the 
covAty  of  Sa9oUc,  for  the  better  employii  g  and  maintaining  tbe  poor  thereoL" 
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the  management  of  the  poor  of  all  three  indiscriminately.  The  haiulet 
of  Ballingdon  cum  Brandon  has  separate  churchwardens  and  a  separate 
vestry,  and  maintains  its  own  poor  separately  ;  but  the  inhabitanti 
attend  the  church  of  the  parish  of  All  Saints;  and  their  dead  were 
interred  in  the  churchyard  of  that  parish.  In  1854  the  churchyards  in 
the  three  parishes  were  closed ;  and  a  joint  Burial  Board  for  the  three 
parishes  and  the  hamlet  was  constituted.  For  the  purposes  of  the  dis- 
cussion, it  was  assumed  that  everything  was  regular  if  there  was,  at  that 
time,  power  to  constitute  a  board  for  districts  situated  as  the  three 
parishes  and  the  hamlet  were. 

Montague  Smith  now  showed  cause. — Stat.  16  &  17  Vict.  e.  134,  s. 
7,  extends  the  provisions  of  stat.  15  &  16  Vict.  c.  85,  to  parishes  not  in 
the  Metropolis.  It  is  under  the  provisions  of  that  Act,  if  at  all,  that 
*^fifil  ^'^^*  Burial  Board  *is  constituted.  Stat.  15  &  16  Vict.  c.  85,  s. 
-■  10,  authorizes  the  forming  of  a  Burial  Board  on  the  requisition 
of  the  rate-payers  "of  any  parish."  That  is  the  first  step  which  is 
requisite.  Now  sect.* 52  enacts  that  "'parish*  shall  mean  every  place 
having  separate  overseers  of  the  poor,  and  separately  maintaining  its 
own  poor."  The  three  parishes  within  the  town  of  Sudbury  do  not 
separately  maintain  their  own  poor,  and  have  not  separate  overseers. 
They  are  therefore  not  parishes  within  that  Act.  Stat.  18  &  19  Vict. 
c.  128,  s.  11,  enables  such  places  as  these  to  form  Burial  Boards,  but 
is  not  retrospective. 

Hugh  Hill^  contr^,. — If  the  language  used  in  sect.  52  had  been  such 
as  to  show  that  the  Legislature  intended  to  exclude  all  parishes  that, 
for  any  reason,  had  not  separate  overseers,  the  objection  might  be  good. 
But  the  language  used  is  in  effect  the  same  as  if  the  Legislature  had  said 
the  word  parish  shall  mean  what  it  does,  and  also  shall  include  every 
place  having  separate  overseers  and  separately  maintaining  its  owi 
poor.  The  section  begins  as  is  usual  by  saying  that  the  words  shall 
bear  the  meaning  assigned  "  unless  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction."  The  limited  meaning  pro- 
posed by  the  other  side  would  exclude  many  parishes  which  the  Legis- 
lature intended  to  include. 

Lord  Campbell,  C.  J. — I  think  that  the  construction  proposed  to  be 
given  to  the  word  parish,  so  as  to  make  it  exclude  such  parishes  as  these, 
would  be  directly  repugnant  to  the  whole  object  of  the  Act,  and  would 
in  many  cases  defeat  the  object  of  the  Legislature.  I  think  clearly  that 
the  interpretation  clause  extends  the  '^meaning  of  the  word  so  as 
to  include  such  places  though  not  parishes,  but  does  not  exclude 
parishes. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.     The  construction  pro 
posed  is  repugnant  to  the  whole  context. 

(No  other  judge  was  present.)  Rule  absolute. 


*267] 
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RICHARD  NICHOLSON  v.  CHARLES  ARTHUR  HILL 

HEATON  ELLIS.     May  8. 

cUt  7^8  Vict.  e.  71,  aft«r  abolishing  the  sessions  for  the  City  and  Liberty  of  Westminster, 
ud  directing  that  the  county  sessions  for  Middlesex  shall  be  holden  by  adjournment  within 
lh«  City  and  Liberty,  enacts,  by  sect.  12,  that  the  persons  holding  the  several  offices  of  high 
hailiff  of  Westminster,  clerk  of  the  peace,  and  all  other  officers  of  the  court  of  sessions  of  the 
p«see  for  the  said  City  and  Liberty,  shall,  so  long  as  they  shall  be  entitled  to  hold  their 
i<reral  offices,  execute  the  duties  and  be  entitled  to  the  emoluments,  within  the  said  City  and 
Liberty,  of  the  ser.eral  offices  of  sheriff,  clerk  of  the  peace,  and  other  corresponding  officers 
of  the  county  of  Middlesex. 

Held,  that  this  extends  only  t«  the  persons  holding  the  offices  in  the  City  and  Liberty  at  the 
time  of  the  act  passing.  By  the  Court  of  Exchequer  Chamber,  the  Court  of  Q.  6.  having 
been  equally  divided. 

Action  for  money  had  and  received.  By  consent  of  parties,  and 
order  of  Coleridge,  J.,  the  following  case  was  stated,  -without  pleadings, 
under  sect.  46  of  The  Common  Law  Procedure  Act,  1852  (15  &  16  Vict, 
c.  76). 

The  plaintiff  is  clerk  of  the  peace  for  the  City  and  Liberty  of  West- 
miuster.  The  defendant  is  clerk  of  the  peace  for  the  county  of  Middle- 
sex, within  which  county  the  City  and  Liberty  of  Westminster  is 
locally  situate. 

Separate  commissions  of  the  peace  have  always  been  issued  for  tho 
county  and  for  the  City.  • 

On  6th  August,  1844,  stat.  7  &  8  Vict.  c.  71,  "For  the  better  ad- 
ministration  of  criminal  justice  in  Middlesex,"  was  passed;  under  which 
an  Assistant  Judge  was  appointed  for  the  Middlesex  Sessions. 

*And  by  the  11th  and  12th  sections  it  was  enacted  as  follows.   r»9^o 

**11.  And  whereas  by  an  Act  passed  in  the  ninth  year  of  the  ^ 
reign  of  King  George  the  Fourth,  (a)  intituled  '  An  Act  to  enable  the 
justices  of  the  peace  for  Westminster  to  hold  their  sessions  of  the  peace 
during  Term  and  the  sitting  of  the  Court  of  King's  Bench,*  the  sessions 
of  the  peace  for  the  said  City  and  Liberty  are  limited  to  the  weeks  pre- 
ceding the  holding  of  each  of  the  quarter  or  general  sessions  of  the 
peace  for  the  said  county  of  Middlesex :  and  whereas  by  ancient  usage 
and  of  right  the  justices  of  the  peace  for  Middlesex  have  constantly 
holden  and  may  hold  their  sessions  of  the  peace  for  the  said  county  within 
the  said  City  and  Liberty,  and  the  holding  of  sessions  for  the  City  and 
Liberty  has  become  unnecessary;  Be  it  enacted,  that  after  the  sessions 
of  the  peace  which  shall  be  holden  in  and  for  the  said  City  and  Liberty 
iiext  after  the  passing  of  this  Act  sessions  of  the  peace  in  and  for  the 
said  City  and  Liberty  shall  cease  to  be  holden,  and  the  sessions  to  be 
hoi  Jen  in  and  for  the  said  county  of  Middlesex  shall  be  holden  by  ad- 
jonrnment  within  the  said  City  and  Liberty,  and  shall  have  full  jurisdic- 
tion over  all  things  cognisable  by  the  sessions  for  the  said  City  and 
Liberty;  and  that  the  inhabitants  of  the  said  City  and  Liberty  shall  not 
le  exempted  from  serving  on  juries  at  the  sessions  of  the  peace  for  the 
county  of  Middlesex  holden  within  the  said  City  and  Liberty." 

**12.  And  be  it  enacted,  that  the  persons  holding  the  several  offices 
of  high  bailiff  of  Westminster,  clerk  of  the  peace,  and  all  other  officers 
of  the  court  of  sessions  of  *the  peace  for  the  said  City  and  r^ogo 
Liberty,  shall,  so  long  as  they  shall  be  entitled  to  hold  their  ^ 

(a)  Stat.  9  G.  4,  a.  9.  , 

E.,  B.  k  E. — 11  i 
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seyeral  offices,  execute  the  duties  and  be  entitled  to  the  emolQments 
within  the  said  City  and  Liberty  of  the  several  offices  of  sheriff,  clerk 
of  the  peace,  and  other  corresponding  officers  of  the  county  of  Middle- 
sex :  provided  always,  that  the  records  of  every  session  of  the  peace  for 
the  said  county  holden  within  the  said  City  and  Liberty  shall  be  sent, 
within  fourteen  days  after  such  session,  by  the  clerk  of  the  peace  of 
the  said  City  and  Liberty,  to  the  clerk  of  the  peace  of  the  said  conntv, 
and  shall  be  kept  by  him  with  the  other  records  of  his  office." 

Up  to  the  time  of  the  passing  of  the  said  Act,  and  for  many  years 
previously,  four  general  quarter  sessions  and  eight  general  sessions  of 
the  peace  for  the  county  had  been  usually  held  in  each  year  at  the  Ses- 
sions House,  Clerkenwell,  with  an  adjournment  once  every  year,  or 
oftener,  into  Westminster :  and  four  quarter  sessions  of  the  peace  for 
the  City  and  Liberty  of  Westminster  had  been  held  in  each  year  at  the 
Guildhall,  Westminster. 

The  jurisdiction  of  the  quarter  sessions  for  the  City  and  Liberty  was 
confined  to  matters  arising  within  the  City  and  Liberty ;  but  the  juris- 
diction of  Middlesex  sessions  extended,  and  still  extends,  over  the  whole 
county,  including  the  City  and  Liberty  of  Westminster,  and  to  matters 
arising  within  the  said  City  and  Liberty,  though,  in  practice,  such 
matters  were  (before  the  passing  of  the  said  Act)  usually  dealt  with  and 
disposed  of  at  the  sessions  for  the  said  City  and  Liberty. 

Since  the  passing  of  the  said  Act,  the  sessions  of  the  peace  in  and 
for  the  said  City  and  Liberty  have  (with  exception  of  one  session)  ceased 
to  be  holden. 

*2701  *The  sessions  for  the  county  have,  since  the  passing  of  the 
^  said  Act,  been  holden  by  adjournment  (as  directed  by  the  Act) 
within  the  City  and  Liberty:  and,  according  to  the  arrangement  now 
existing,  eight  general  and  four  quarter  sessions  for  the  county  are  held 
every  year  at  the  Sessions  House,  Clerkenwell ;  and  each  of  such  ses- 
sions is  adjourned  to  and  held  at  the  Guildhall,  Westminster,  within  tbe 
said  City  and  Liberty.  At  these  sessions  for  the  county  cases  are  heard 
and  determined  arising  as  well  within  the  limits  of  the  City  and  Liberty 
as  in  other  parts  of  the  county  without  those  limits ;  and  fees  and  emolu- 
ments arise  in  respect  of  each  of  such  classes  of  business. 

The  late  clerk  of  the  peace  for  Westminster,  who  held  the  office  at 
the  time  of  the  passing  of  the  said  Act,  and  had,  previously  to  the  pass- 
ing thereof,  performed  the  duties  of  clerk  of  the  peace  at  the  sessions 
held  in  and  for  the  city  of  Westminster,  acted,  after  the  passing  of  the 
said  Act,  as  clerk  of  the  peace  at  the  adjourned  sessions  for  the  coauty 
held  at  Westminster,  until  his  resignation  as  hereinafter  mentioned,  and 
received  annually,  in  lieu  of  the  emoluments,  a  fixed  sum  agreed  on 
between  him  and  the  clerk  of  the  peace  for  the  county.  On  12th 
October,  1857,  he  resigned  his  office :  and,  on  the  following  day,  the 
plaintiff  was  duly  appointed  clerk  of  the  peace  for  Westminster,  and  in 
virtue  of  such  appointment,  has  claimed  and  claims  to  execute  the  duties, 
and  to  be  entitled  to  the  emoluments,  of  clerk  of  the  peace  within  the 
said  City  and  Liberty ;  which  claim  has  been  and  is  opposed  by  the 
clerk  of  the  peace  for  Middlesex. 

*^711       '^^^^^  Are  duties  belonging  to  the  office  of  clerk  of  '''the  peace 
-'   for  Westminster  other  than  any  which  he  may  have  in  respect  of 
business  done  at  general  or  quarter  sessions. 
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The  Court  shall  have  power  to  draw  inferences  of  fact  if  necessary. 

The  questions  for  the  opinion  of  the  Court  are : 

First,  does  the  12th  section  of  the  said  act  extend  to  the  plaintiff,  or 
tpply  only  to  the  person  holding  the  office  of  clerk  of  the  peace  for 
Westminster  at  the  time  of  the  passing  of  the  act  ?  Secondly,  if  the 
first  question  should  be  determined  in  favour  of  the  plaintiff,  is  the  right 
of  the  plaintiff  to  the  emoluments  of  clerk  of  the  peace  therein  men- 
tioned limited  to  those  arising  from  cases  which  might  have  been  heard 
and  determined  at  the  sessions  held  in  and  for  the  city  and  liberty  of 
Westminster,  if  the  said  act  had  not  been  passed  ?  Or,  thirdly,  does  it 
extend  to  all  business  actually  transacted  at  the  adjourned  county  ses- 
sions holden  within  the  said  city  and  liberty  ? 

If  the  Court  shall  be  of  opinion  that  the  first  and  third  questions 
ought  to  be  answered  in  favour  of  the  plaintiff,  judgment  is  to  be  entered 
for  the  plaintiff  for  10{.  and  costs.  If  the  Court  shall  be  of  opinion 
that  the  first  and  second  questions  are  to  be  answered  in  favour  of  the 

flaintiff,  judgment  is  to  be  entered  for  the  plaintiff  for  51,  with  costs, 
f  the  opinion  of  the  Court  is,  that  the  first  question  shall  not  be  an- 
swered in  the  plaintiff's  favour,  judgment  is  to  be  entered  for  the 
defendant  with  costs. 

The  case  was  argued  in  last  Hilary  Term,(a)  by  Sir  F.  Kelly ^  for  the 
plaintiff,  and  Sir  F.  Theriger  for  the  ^defendant.     The  course  rmcyi^, 
of  argument  will  sufficiently  appear  by  the  judgments  of  the  *- 
learned  Judges  in  this  Court,  and  the  argument  and  judgment  on  appeal 
in  the  Exchequer  Chamber.  Cur.  adv.  vult. 

On  this  day  the  learned  Judges,  being  divided  in  opinion,  delivered 
judgment  seriatim. 

Crompton,  J. — The  question  in  this  case  was  whether  the  plaintiff, 
as  clerk  of  the  peace  for  the  city  and  liberty  of  Westminster,  was 
entitled  to  certain  fees  and  emoluments  of  the  clerk  of  the  peace  of  the 
coanty  of  Middlesex,  arising  within  the  city  and  liberty.  This  de- 
pended entirely  on  the  11th  and  12th  clauses  of  stat.  7  &  8  Vict.  c.  71, 
**For  the  better  administration  of  criminal  justice  in  Middlesex."  The 
justices  for  the  city  and  liberty  had  been  accustomed  to  hold  sessions 
for  the  city  and  liberty ;  the  times  for  holding  which  were  regulated  by 
Stat.  9  6.  4,  c.  9.  And  the  justices  for  the  county  had  been  accus- 
tomed to  hold,  and  had  the  right  of  holding,  county  sessions  within  the 
city  and  liberty. 

The  11th  section  of  stat.  7  &;  8  Vict.  c.  71,  after  reciting  the  above 
facts,  and  that  the  holding  of  sessions  for  the  city  and  liberty  had 
become  unnecessary,  proceeded  to  enact  that,  after  the  next  sessions 
after  the  passing  of  the  act,  sessions  of  the  peace  in  and  for  the  city 
and  liberty  should  cease  to  be  holden,  and  the  sessions  in  and  for  the 
county  of  Middlesex  should  be  holden  by  adjournment  within  the  city 
and  liberty,  and  should  have  full  jurisdiction  over  all  things  cognisable 
by  the  sessions  for  the  city  and  liberty ;  and  that  '''the  inhabit-  r«073 
ants  of  the  city  and  liberty  should  not  be  exempted  from  serving  '-  *" 
on  juries  at  the  sessions  of  the  peace  for  the  county  of  Middlesex  to  be 
holden  within  the  said  city  and  liberty. 

By  the  12th  clause  it  was  enacted  tnat  the  persons  holding  the  several 
offices  of  high  bailiff  of  Westminster,  clerk  of  the  peace^  and  all  other 

(o)  JtniMiy  22d,  1S5S. 
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offices  of  the  Court  of  sessions  of  the  peace  for  the  said  City  aod  Liberty, 
shall,  so  long  as  they  shall  be  entitled  to  hold  their  several  oflBces, 
execute  the  duties  and  be  entitled  to  the  emoluments  within  the  said 
City  and  Liberty  of  the  several  offices  of  sheriff,  clerk  of  the  peace,  and 
other  corresponding  officers  of  the  county  of  Middlesex.  Provided 
always,  that  the  records  of  every  session  of  the  peace  for  the  said  county 
holden  within  the  said  City  and  Liberty  shall  be  sent,  within  fourteen 
days  after  such  session,  by  the  clerk  of  the  peace  of  the  said  City  and 
Liberty,  to  the  clerk  of  the  peace  of  the  said  county,  and  shall  be  kept 
by  him  with  the  other  records  of  his  office. 

The  question  was,  Whether,  upon  the  construction  of  the  12th  section, 
the  clerks  of  the  peace,  high  bayiff  and  other  officers  for  the  City  and 
Liberty,  who  had  still  some  duties  to  perform  not  connected  with  the 
sessionsj  were  always  to  perform  the  duties  and  receive  the  emoluments 
of  the  offices  for  the  county  at  the  sessions  holden  in  Westminster,  or 
whether  the  persons  who  were  the  clerks  of  the  peace,  high  bailiff  and 
other  officers  for  the  city  at  the  time  of  the  passing  of  the  Act  were  the 
only  persons  who  were  intended  by  the  Act  to  be  placed  in  the  situation 
of  performing  the  functions  and  receiving  the  emoluments  of  the  officers 
of  the  county  at  the  county  sessions  during  their  continuance  in  office: 
*9741  ^^  o^hcr  words,  whether  the  provision  was  to  be  a  perpetual  *arrange- 
-*  ment  or  only  a  temporary  arrangement  for  the  protection  and 
compensation  of  the  officers  who  would  otherwise  have  been  injured  by 
the  operation  of  the  11th  section  in  destroying  their  offices  as  officers 
of  the  city  sessions,  and  putting  an  end  to  their  functions  as  such. 

The  person  who  was  clerk  of  the  peace  for  the  City  and  Liberty  had 
died  since  the  passing  of  the  Act :  and  the  plaintiff  had  been  since 
appointed  clerk  of  the  peace  for  the  City  and  Liberty.  If  the  arrange- 
ment in  question  were  a  permanent  one,  he  was  entitled  to  perform  the 
duties  and  receive  the  emoluments  in  question.  If  the  arrangement 
were  to  end  at  the  death  of  the  person  in  office  at  the  passing  of  the 
Act,  or  upon  his  ceasing  to  hold  office,  the  plaintiff  had  no  title. 

I  am  of  opinion  that  the  arrangement  was  a  temporary  one,  intended 
for  the  compensation  and  protection  of  the  vested  interest  of  the  then 
clerk  of  the  peace ;  and  that  it  was  to  continue  only  during  his  life  and 
continuance  in  office,  so  as  to  terminate  on  his  death  or  resignation. 

The  11th  section  entirely  abolishes  the  Court,  and  enacts  that  it  should 
no  longer  be  holden :  and,  in  abolishing  the  Court,  the  functions  in 
question  were  necessarily  abolished;  and  with  the  functions  the  fees 
also  would  necessarily  be  done  away  with.  The  Legislature  would 
naturally,  therefore,  be  expected  to  make  provision  for  the  loss  and 
injury  to  the  parties  to  be  affected  by  the  change.  But  there  was  no 
occasion  to  make  provision  with  respect  to  persons  having  "no  vested 
interest,  but  who  might  take  office  in  the  altered  state  of  the  law.  It 
would  be  novel  in  our  legislation  to  make  provision  for  such  persons, 
*97^1  ^^^  ^^^  entitled  to  no  '''compensation  as  they  have  lost  nothing 
"^  -^  by  the  enactment,  having  sought  for  and  accepted  office  subse- 
quently to  the  change.  It  is  to  be  observed  that,  the  11th  section 
having  put  an  end  to  the  Court  and  the  offices,  the  functions  and  the 
emoluments,  and  the  ol4  rights  being  entirely  gone,  it  lies  on  the  parties 
claiming  the  new  rights  given  by  the  12th  section  to  bring  themselves 
within  it.    If  the  words  are  so  ambiguous  that  they  cannot  be  certainly 
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said  to  confer  the  new  rights  on  the  individuals  claiming  to.  be  within 
the  Dew  enactments,  the  party  so  claiming  must  fail.  1  think  that  the 
defendant  is  right  in  his  assertion,  not  merely  that  the  words  may  be 
ambiguous,  but  that  they  appear  more  favourable  to  the  construction  by 
which  the  arrangement  is  regarded  as  temporary  only,  in  the  nature  of 
a  compensation  clause,  in  favour  of  the  parties  holding  office  at  the  time 
of  the  passing  of  the  Act,  and  suffering  from  the  consequences  of  its 
enactments,  than  to  the  construction  by  which  the  arrjingement  would 
be  treated  as  permanent.  I  think  that  such  an  anomalous  arrangement 
was  not  likely  to  be  intended  for  a  permanent  one ;  and  that  the  provi- 
sions for  carrying  out  the  arrangement  are  quite  as  well,  if  not  better, 
adapted  for  a  temporary  arrangement.  The  expression,  the  persons 
hiding  the  several  ofGces  of  high  bailiff,  &c.,  will  without  much  straining 
apply  perhaps  to  either  view  of  the  case.  It  strikes  me,  prima  facie, 
as  intended  to  refer  to  persons  noWy  that  is  at  the  time  of  the  passing 
of  the  Act,  holding,  I  think  that  some  expression  to  show  that  it 
meant  "for  the  time  being"  should,  and  probably  would,  have  been 
inserted  if  it  had  been  intended  otherwise  than  as  a  compensation  for 
the  parties  then  holding  office.  And  I  think  that  the  more  probable 
construction  *is  that  the  persons  now  holding  office  were  intended,  ri^cy^a 
If  it  had  not  been  introduced  to  point  to  the  particular  persons,  ^ 
it  would  have  been  much  more  simple  to  have  said  the  high  bailiff,  the 
clerk  of  the  peace,  &c.,  with  or  without  the  words  "  for  the  time  being,*' 
should  execute  the  functions,  than  to  use  the  expression  "  persons  hold- 
ing,'*  tc,  which  certainly  appears,  in  my  judgment,  rather  to  point  to 
the  particular  persons  then  holding  the  offices.  I  think  that  the  subse- 
qnent  words  in  the  paragraph,  "  so  long  as  they  shall  be  entitled  to  hold 
their  several  offices,"  are  strong  to  show  that  the  enactment  was  intended 
to  apply  to  the  persons  then  in  office^  and  not  to  subsequent  high  bailiffs 
and  clerks  of  the  peace.  The  words  "i/te  persons  holding,"  &c.,  "so 
long  as  they  shall  be  entitled,"  seem  to  me  to  refer  to  the  then  holders 
personally.  If  the  enactment  is  to  be  read  as  high  bailiffs  and  clerks 
of  the  peace  for  the  time  being,  there  could  be  no  use  for,  or  occasion 
to  insert,  these  words  of  qualification,  "  so  long  as  they  shall  be  entitled 
to  hold  their  several  offices ;"  as  on  ceasing  so  to  hold  they  would  be  no 
longer  high  bailiffs  or  clerks  within  the  enactment.  Whereas  some 
such  words  seem  to  me  to  have  been  absolutely  necessary,  according  to 
the  view  I  take  of  the  meaning  of  the  words  "  person  holding."  If  the 
enactment  was  intended  to  give  a  compensation  to  the  person  holding 
the  office,  it  was  absolutely  necessary  to  qualify  what  had  preceded  by 
saying  "so  long  as  they  shall  be  entitled  to  hold  their  several  offices :" 
otherwise,  the  right  being  given  to  the  persons,  these  persons  would 
have  been  entitled  to  perform  the  duties  and  receive  the  fees  after  they 
had  no  right  to  be,  or  ceased  to  be,  clerks  of  the  peace  for  the  City  and 
Liberty.  The  meaning  would  be :  "  We  give  *you  this  compen-  r*o-y 
sation  for  what  you  have  lost  as  clerk  of  the  peace  for  Westmin-  '- 
ster:  but  we  do  not  mean  it  to  continue  when  you  would  not  have  been 
acting  as  clerk  of  the  peace  on  the  old  arrangement :  and,  if  you  cease 
to  be  clerk  of  the  peace,  as  you  would  have  lost  nothing  we  give  you 
nothing."  I  see  no  difficulty  whatever  in  everything  on  the  death  of 
the  particular  officers  falling  into  the  regular  course  of  a  quarter  sessions 
for  the  county. 
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I  think  that  the  object  of  the  statute  was  to  do  away  with  the  prac- 
tice of  having  two  courts  of  session  and  two  sets  of  functionaries,  and  to 
bring  everything  within  the  cognisance  of  the  county  sessions,  and  to 
leave  that  as  the  solo  Court,  keeping  some  of  the  old  functionaries  pro 
tempore  who  might  otherwise  have  complained  of  the  new  arrangement. 

After  the  death  of  those  functionaries,  there  wiU  be  found  no  difficaltj 
in  the  sheriff  and  the  clerk  of  the  peace  of  the  county  assuming  the 
usual  functions  as  to  the  county  sessions.  For  this  purpose,  what  seems 
to  have  been  an  old  exemption  of  the  inhabitants  of  Westminster  from 
serving  on  the  juries  at  the  county  sessions  was  abolished,  so  far  as  the 
adjourned  county  sessions  at  Westminster  are  concerned.  There  would 
be  no  difficulty  in  the  sheriff  summoning  these  persons  in  the  usual  way: 
and  probably  in  practice  he  would  summon  the  juries  from  the  other 
parts  for  the  Clerkenwell  sessions.  An  inconvenience  which  would  hare 
occurred  during  this  temporary  arrangement,  however,  was  foreseen  and 
prpvided  for  by  the  legislature.  The  Courts  being  thenceforth  to  be 
Courts  of  county  sessions,  the  keeping  of  records  ought  to  be  in  the 
hands  of  the  proper  custodiers  of  the  county  records :  persons  requiring 
*^7R1  ^^^^^^^^  ^^  B^^^  documents  would  naturally  go  to  the  *clerk  of 
-'  the  peace  of  the  county ;  and  it  was  highly  desirable  that  the 
temporary  arrangement  should  not  prevent  the  records  of  the  coanty 
being  all  kept  together  in  the  hands  of  one  recognised  officer.  Indeed, 
but  for  the  provision  I  am  about  to  refer  to,  doubts  might  have  arisen  as 
to  who  was  the  proper  custodier  of  the  records,  and  the  party  entitled  to 
make  copies,  and  give  certificates  under  acts  of  parliament  which  make 
them  evidence  in  some  cases  if  signed  by  the  officer  having  the  proper 
custody.  To  remedy  such  inconvenience,  and  prevent  such  doubts,  the 
legislature  enacted,  in  effect,  that  the  clerk  of  the  peace  for  the  city, 
when  acting  for  the  county  sessions,  should,  within  fourteen  days  after 
each  sessions,  send  the  records  of  that  session  to  the  clerk  of  the  peace 
for  the  county,  to  be  kept  by  him  with  the  other  records  of  his  office. 
It  is  quite  true  that  this  provision  would  be  by  no  means  inapplicable  to 
the  case  of  a  permanent  arrangement :  but  it  is  not  at  all  inconsistent 
with,  and  seems  to  me  to  have  been  absolutely  necessary  with  a  view  to, 
a  temporary  arrangement.  It  is  a  proviso  upon,  and  should  I  think  be 
construed  to  refer  to,  the  subject-matter  of  the  preceding  part  of  the 
section ;  which,  as  I  understand  it,  is  the  session  holden  under  the  tem- 
porary arrangement. 

Upon  the  whole,  I  think  that  the  true  construction  of  the  12th  section 
of  the  statute  in  question  is,  that  the  arrangement  should  be  temporary- 
And,  if  it  be  doubtful,  the  11th  section  having  abolished  the  Court,  and 
thereby  the  functions  and  fees  in  question,  it  seems  to  me  that  the  party 
claiming  the  new  right  under  the  12th  section  must  bring  himself  within 
it  by  showing  clearly  that  the  legislature  has  intended  the  Act  to  apply 
♦o-qi  *^  *  case  like  the  present:  and,  he  not  having  *done  so,  I  think 
-'   that  our  jud;i:ment  ought  to  be  for  the  defendant. 

WiOHTMAN,  J. — The  question  in  this  case  is,  whether  the  clerk  of  the 
peace  for  the  City  and  Liberty  of  Westminster  for  the  time  being  is 
entitled,  under  the  12th  section  of  stat.  7  &  8  Vict.  c.  71,  to  the  emolu- 
ments of  the  office  of  clerk  of  the  peace  arising  within  the  City  and 
Liberty,  or  whether  the  right  to  those  emoluments  was  by  that  statute 
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liiQited  to  the  clerk  of  the  peace  for  the  City  and  Liberty  who  held  the 
office  at  the  time  the  Act  was  passed. 

The  Act  recites  that  the  holding  of  sessions  of  the  peace  for  the  City 
and  Liberty  had  become  unnecessary,  and  that  the  sessions  for  the 
counry  of  Middlesex  should  be  holden  by  adjournment  within  the  City 
and  Liberty,  and  should  have  jurisdiction  over  all  things  cognisable  by 
the  sessions  for  the  City  and  Liberty ;  and  that  the  inhabitants  of  the 
City  and  Liberty  should  not  be  exempt  from  serving  on  juries  at  the 
sfnsions  of  the  peace  for  the  county  of  Middlesex  holden  within  the  said 
City  and  Liberty. 

It  then  enacts,  by  sect.  12,  that  the  persons  holding  the  several  oflSces 
of  high  bailiff  of  Westminster,  clerk  of  the  peace,  and  all  other  oflScers 
of  the  Court  of  sessions  of  the  peace  for  the  said  City  and  Liberty, 
should,  so  long  as  they  should  be  entitled  to  hold  their  several  offices, 
execute  the  duties,  and  be  entitled  to  the  emoluments,  within  the  said 
City  and  Liberty,  of  the  several  offices  of  sheriff,  clerk  of  the  peace,  and 
other  corresponding  officers  of  the  county  of  Middlesex,  with  a  proviso 
that  the  records  of  every  session  of  the  peace  for  the  said  county,  holden 
within  the  said  City  and  *Liberty,  should  be  sent  within  fourteen  r*.2QA 
days  after  such  session  by  the  clerk  of  the  peace  of  the  said  City  *• 
and  Liberty  to  the  clerk  of  the  peace  of  the  county,  and  be  kept  by  him 
with  the  other  records  of  his  office. 

The  clerk  of  the  peace  for  the  City  and  Liberty  has  other  duties  to 
perform  besides  those  that  may  be  incidental  to  the  holding  the  general 
or  quarter  sessions.  And  it  appears  to  me  that  the  legislature  did  not 
intend  to  abolish  the  office  upon  the  death  or  resignation  of  the  person 
who  held  the  office  at  the  time  the  Act  passed.  It  provides  generally 
that  the  persons  holding  the  several  offices  enumerated  (the  clerk  of  the 
peace  being  one)  should,  so  long  as  they  should  be  entitled  to  hold  their 
several  offices,  execute  the  duties  and  be  entitled  to  the  emoluments 
(within  the  City  and  Liberty)  of  the  several  enumerated  offices,  clerk  of 
the  peace  being  one.  This  provision,  I  think,  applies  to  the  clerk  of  the 
peace  and  other  offices  enumerated  for  the  time  being,  and  is  not  limited 
to  the  persons  who  held  the  offices  when  the  Act  was  passed.  There  are 
no  words  of  limitation :  and,  as  the  offices  still  exist,  there  seems  no 
sufficient  ground  for  holding  that  the  persons  filling  those  offices  for  the 
time  being  are  precluded  by  the  Act  from  the  executing  the  duties  and 
receiving  the  emoluments  of  their  respective  offices  within  the  City  and 
Liberty.  Any  difficulty  as  to  the  records  is  obviated  by  the  proviso  to 
the  12th  section,  that  the  clerk  of  the  peace  of  the  City  and  Liberty 
should  send  them  to  the  clerk  of  the  peace  of  the  county  within  fourteen 
davs  after  each  session. 

I  therefore  answer  the  first  question  in  the  affirmative,  being  of  opinion 
tlmt  the  12th  section  of  the  Act  extends  to  the  plaintiff. 

*With  respect  to  the  second  and  third  questions,  I  am  of  opi-   r^.^oi 
nion  that  the  plaintiff  is  entitled  to  the  emoluments  of  all  busi-   *- 
n<?5s  actually  transacted  at  the  sessions    holden  within  the  City  and 
Liberty,  to  which  the  clerk  of  the  peace  for  Middlesex  would  otherwise 
be  entitled. 

The  learned  Judge  then  proceeded  to  read  the  judgment  of 

Coleridge,  J. — After  much  hesitation,  I  am  of  opinion  that  the  pro- 
Tisious  of  the  12th  section  of  stat.  7  &  S  Vict.  c.  71,  were  intended  to 
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be  permanent.  The  lltli  section  puts  an  end  to  the  Westminster  City 
sessions,  but  provides  that  sessions  of  the  peace  shall  still  be  held  within 
tlie  City,  being  county  sessions  held  there  by  adjournment.  But,  as  the 
officers,  some  if  not  all,  and  those  the  most  important,  who  had  pre- 
viously functions  to  perform  and  emoluments  to  receive  in  and  from  the 
City  Sessions  Court,  were  for  other  purposes  still  to  remain,  I  see  no 
.  reason  a  priori  why  these  officers  should  not  have  been  permanently 
preserved :  and,  if  there  be  no  such  reason,  why  should  force  be  used 
to  the  language  of  the  section  which  in  its  ordinary  meaning  had 
nothing  in  it  to  limit  its  effect  to  any  particular  times  or  persons,  but  is 
exactly  such  as  might  properly  be  used  in  the  framing  a  permanent  pro- 
vision? The  case  to  be  provided  for  was  the  performance  of  duties 
properly  incumbent  on  county  officers  by  officers  holding  analogous 
situations  in  the  City :  and  this  is  most  properly  effected  by  providing 
that  the  individuals  holding  those  city  offices  should,  so  long  as  they 
hold  them,  perform  those  county  duties.  Words  which  are  not  in  the 
«-7ft9l  -^^^  must  be  introduced  in  order  to  effect  *the  limitation  which 
"'■'  my  Brother  Crompton  insists  on.  The  proviso  which  follows  con- 
firms me  in  my  opinon :  for  what  it  directs  to  be  done  would  be  wholly 
unneqessary  if  the  clerk  of  the  peace  for  the  county  were  officiating  at 
the  adjourned  sessions,  but  would  be  absolutely  necessary  if  the  City 
clerk  of  the  peace  officiated.  And  the  language  of  this  proviso  is  abso- 
lutely  without  any  restriction  in  point  of  time.  On  these  short  grounds 
I  agree  to  the  judgment  pronounced  by  my  brother  Wightman. 

Lord  Campbell,  C.  J. — I  have  entertained  considerable  doubts  as 
to  the  right  construction  of  the  12th  section  of  this  very  loosely  drawn 
Act  of  Parliament.  The  plan  of  making  the  arrangement  only  tempo- 
rary, to  last  only  while  those  who  were  in  office  when  the  Act  passed 
should  be  entitled  to  hold  their  several  offices,  seems  more  reasonable 
than  that  in  ssecula  saeculorum  there  should  be  an  entirely  different  set 
of  officers  for  the  same  tribunal  when  sitting  in  a  particular  district 
within  its  jurisdiction.  And  part  of  the  language  of  the  12th  section 
rather  intimates  that  such  was  the  intention  of  the  Legislature. 

But  the  concluding  enactment,  that  the  records  of  every  session  of 
the  peace  for  the  said  county  holden  within  the  said  City  and  Liberty 
shall  be  sent  within  fourteen  days  after  such  session  by  the  clerk  of  the 
peace  of  the  said  City  and  Liberty  to  the  clerk  of  the  peace  of  the  said 
county,  and  shall  be  kept  by  him  with  the  other  records  of  his  office, 
has  rather  the  aspect  of  perpetuity.  However,  as  this  comes  by  way 
of  proviso,  the  meaning  may  be  that  it  shall  apply  only  to  "  the  records 
^ooo-]  *of  every  session  of  the  peace  for  the  said  county  holden  within 
-•  the  City  and  Liberty,"  while  the  individual  who  was  clerk  of  the 
peace  for  the  City  and  Liberty  when  the  Act  passed  shall  be  entitled  to 
hold  his  office. 

I  therefore  concur  in  opinion  with  my  Brother  Crompton,  who  has  so 
copiously  commented  on  the  statute. 

Crompton,  J.,  then  withdrew  his  opinion,  in  order  that  judgment 
might  be  pronounced  and  an  appeal  be  brought :  and  judgment  was  for- 
mally entered  for  the  plaintiff. 
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IN  THE  EXCHEQUER  CHAMBER. 

CHARLES  ARTHUR  HILL  HEATON  ELLIS,   Appellant,  v. 

RICHARD  NICHOLSON,  Respondent. 

[For  ByllabuB,  see  antd,  p.  267.] 

The  defendant  having  appealed  against  the  above  judgment,  the  case 
was  argued  in  the  Exchequer  Chamber  in  Trinity  Vacation,  1868. (a) 

Montague  Smith,  for  the  appellant  (defendant  below). — It  is  obvious, 
both  from  the  general  object  of  the  statute  and  the  words  of  sect.  12, 
that  only  a  temporary  arrangement  was  contemplated  by  the  Legisla- 
ture. In  consequence  of  the  abolition  of  the  sessions  for  the  City  and 
Liberty,  it  became  unnecessary  to  maintain  offices  *for  the  dis-  r#oc j. 
charge  of  the  functions  belonging  to  those  sessions :  but,  as  the  *- 
parties  then  in  office  would  suffer  loss  by  an  unconditional  abolition  of 
the  offices,  it  was  thought  fit  to  make  some  compensation  to  them.  This 
might  have  been  done  by  a  pecuniary  sum :  but,  instead  of  that,  it  was 
effected  by  giving  them*  a  life  interest  in  the  office.  That  was  done  by 
sect.  12;  and  the  marginal  note  properly  describes  the  effect:  "officers 
belonging  to  the  City  of  Westminster  to  be  compensated  while  executing 
their  duties."  If  the  intention  had  been  to  make  the  offices  permanent, 
the  enactment  would  have  been  that  "  the  high  bailiff  of  Westminster, 
clerk  of  the  peace,  and  all  other  officers,"  should  execute  the  duties : 
bat,  instead  of  that,  the  enactment  is  that  "  the  persons  holding  the 
several  offices,"  &c.,  shall  do  so,  thus  applying  the  provision  to  the  par- 
ticular individuals  then  in  office,  and  to  them  only  so  long  as  they  should 
continue  to  be  in  office.  On  the  respondent's  view,  the  words  "  so  long 
as  they  shall  be  entitled  to  hold  their  several  offices"  would  be  unneces- 
sary: for,  if  the  words  "for  the  time  being,"  or  anything  equivalent^ 
could  be  understood,  the  enactment  could  take  effect  only  while  the 
party  claiming  held  the  office.  "  The  persons  holding"  means  "  the  per^ 
sons  now  holding,"  not  the  persons  who  may  hereafter  hold.  The  effect 
of  the  respondent's  construction  would  be  to  increase  the  emoluments 
of  the  clerk  of  the  peace  for  Westminster,  by  adding  to  his  former  fees 
those  for  the  county  business.  The  utmost  inconvenience  and  anomaly 
vould  result  from  keeping  up  two  bodies  of  functionaries  to  perform  the 
same  duties. 

r.  F.  ElliSy  for  the  respondent  (plaintiff  below). — The  *words  r^.^or 
*'the  persons  holding"  are  equivalent  to  the  words  "whatever  ^ 
persons  shall  hold,"  or,  which  would  come  to  the  same  thing,  to  the 
^ords  "holding  at  any  time."  [Bramwell,  B. — You  vary  the  expres- 
sion, and  thus  escape  from  the  argument  founded  on  the  actual  expres- 
sion.] The  actual  expression  is  unlimited :  the  appellant  seeks  to  limit 
it  by  introducing  the  word  "  now."  It  is  to  be  observed  that  the  offices 
comprehended  in  the-  enactment  are  very  few :  it  is  not  the  case  of  a 
large  class,  like  that  of  the  corporate  officers  holding  office  at  the  time 
of  the  passing  of  the  Municipal  Corporation  Act,  whom  it  was  necessary 
to  describe  as  a  class ;  5  &  6  W.  4,  c.  76,  s.  66 :  and  if  it  had  been 
here  intended  only  to  compensate  the  particular  persons,  the  more  usual 
course  would  have  been  taken  of  naming  them  ;  as  in  the  case  of  the 

(o)  Jane  16th.    Before  WilllamB  and  WilleS;  Js.,  and  Watson  and  Bramwell^  Bs. 


285  ELLIS  V.  NICHOLSON.    [Ex.  Ch.  T.  V.  1858.] 

Welsh  Judges,  stat.  11  G.  4  &  1  W.  4,  c.  70,  s.  24;  and  that  of  the 
chaplains  of  the  House  of  Commons  protected  by  stat.  1  &  2  Vict.  c. 
108,  s.  5.  It  is  admitted  in  the  case  that  the  offices  are  not  abolished 
by  the  Act,  even  after  the  death  of  the  party  holding  at  the  time  of  the 
Act,  because  the  officers  have  still  functions  to  perform.  Now  suppose 
that  which,  it  will  be  conceded,  is  meant  by  the  enactment  had  been 
introduced  in  express  terms:  suppose  the  enactment  had  been,  "Whereas 
the  offices  of  high  bailiff,  clerk  of  the  peace,  and  of  other  officers,  of 
Westminster  are  to  continue  permanently,  be  it  enacted  that  the  persoud 
holding  these  offices  shall,  so  long  as  they  are  entitled  to  hold  them, 
perform,'*  &c. :  in  that  case  there  could  be  no  doubt  that  the  perform- 
ance would  have  been  as  permanent  as  the  office.  Tet  what  difference 
can  it  make,  whether  the  Legislature  proceeds  upon  a  state  of  things 
*^8fil  ^^P^^^s^y  recited  or  upon  a  state  of  things  assumed  by  *them  to 

■'  exist?  In  order  to  show  that  the  intention  was  merely  to  give 
personal  compensation,  the  marginal  note  is  relied  upon.  That  is  no 
part  of  the  enactment:  it  does  happen  that  the  marginal  note  iras 
framed  for  the  clause  when  the  clause  was  framed  in  another  way,  bat 
was  not  altered  upon  the  amendment.  [M.  Smith  objected  to  this  being 
stated.]  The  Court  will  not  regard  either  the  argument  or  the  answer. 
3ut  the  rest  of  the  statute  shows  that  this  is  not  a  compensation,  or  is, 
at  any  rate,  not  confined  to  compensation.  The  clerk  of  the  peace  has 
new  duties  to  perform.  Nor  is  there  any  anomaly  in  the  same  tribunal 
making  use  of  different  functionaries  at  different  places :  the  case  may 
be  likened  to  that  of  registrars  for  different  districts  of  the  same  county 
court.  Then  it  is  suggested  that  the  words  "  so  long  as  they  shall  be 
entitled  to  hold  their  several  offices"  show  that  the  life,  or  tenure,  of  the 
then  present  holder  only  was  looked  to.  But  the  words,  in  truth,  sug- 
gest the  opposite  inference ;  their  object  clearly  was  to  attach  the  duty 
and  emoluments  to  the  office  and  not  to  the  person.  So  the  argument 
put  by  Crompton,  J.,  seems  untenable.  The  learned  Judge  suggests 
that,  on  the  view  contended  for  by  the  respondent,  the  words  would 
have  been  "the  bailiff,"  &c.,  and  not  "the  person  holding,"  &c.  But 
then  it  might  well  have  been  urged  that  the  particular  bailiff,  &c.,  was 
meant,  and  no  other.  The  arrangement  insisted  upon  by  the  appellant 
would  be  of  the  utmost  complication ;  for,  according  to  that,  the  nevr 
system  could  be  introduced  only  by  instalments,  as  one  officer  after 
another  died  or  quitted  office :  so  that  there  would  be  an  old  City  func- 
tionary or  functionaries  acting  with  the  new  county  functionary  till  all 
the  offices  had  changed  hands.  It  is  said  by  Crompton,  J.,  that  the 
^^o"-!  burthen  of  *the  argument  lies  on  the  respondent:  but  it  is  the 

■^  appellant  who  is  bound  to  show  that  an  existing  office  is  to  be 
abolished ;  and,  if  the  statute  be  ambiguous,  the  respondent  is  entitled 
to  the  benefit  of  the  doubt.  Lord  Campbell,  C.  J.,  who  pronounced  for 
the  appellant,  allowed  that  an  inference  against  him  was  raised  by  the 
provision  that  the  records  of  the  Court  should  be  sent  by  the  clerk  of 
the  peace  of  the  Liberty  to  the  clerk  of  the  peace  of  the  county,  which 
"  has  rather  the  aspect  of  perpetuity."  To  meet  this,  his  Lordship  pro- 
posed to  insert  the  words  "  while  the  individual  who  was  clerk  of  the 
peace  for  the  City  and  Liberty  wh^n  the  Act  passed  shall  be  entitled  to 
hold  his  office."  But  this  is  making  a  new  enactment.  And  what  h  to 
be  done  with  the  old  records  ?     To  carry  out  the  appellant's  view  b  this 
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respect,  a  fresh  enactment  must  be  added,  that  the  clerk  of  the  peace 
of  the  county  shall  take  custody  of  the  old  records.  So  a  fresh  enact- 
ment will  be  wanted  authorizing  the  sheriff  to  perform  the  duties  of  high 
bailiff  after  the  death  of  the  then  hif;h  bailiff. 

Montague  Smith  was  heard  in  reply.  Cur,  adv.  vuU. 

WiLLES,  J.,  in  the  same  Vacation  (July  5th),  delivered  the  judgment 
of  the  Court. 

In  this  case  the  learned  Judges  of  the  Court  of  Queen's  Bench  were 
equally  divided  in  opinion.  We  have  considered  the  judgments  there 
delivered,  and  the  arguments  which  have  been  urged  in  this  Court,  and 
the  statute,  and  have  certainly  felt  that  there  was  much  to  be  said  in 
support  t)f  either  view. 

•But,  after  some  doubt,  we  have  come  to  the  unanimous  opinion  r»ooo 
that  the  judgment  formally  given  in  favour  of  the  plaintiff  should  •- 
be  reversed,  and  judgment  given  according  to  the  opinion  of  Lord 
Campbell  and  Crompton,  J.  The  interpretation  put  upon  the  section 
bj  my  Brothers  Coleridge  and  Wightman  would  introduce  an  anomaly 
into  the  working  of  the  Court  of  sessions;  whereas,  on  the  opposite 
view,  the  functions  of  the  officers  of  that  Court  will,  after  the  deaths  of 
those  who  were  in  office  when  the  Act  passed,  be  performed  uniformly 
and  without  the  inconvenience  of  throwing  the  btisiness  into  the  hands 
of  different  officers  according  to  the  place  at  which  the  Court  is  held. 

In  this  latter  view,  the  section  upon  which  the  question  turned  is  read 
a<i  providing  compensation  for  existing  officers,  and  not  as  creating  a 
perpetual  inconsistency  in  the  working  of  the  Court.  We  adopt  this  as 
the* most  reasonable  and  probably  correct  construction.  And  the  judg- 
ment is  therefore  reversed.  Judgment  reversed. 
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and  Others.     Mat/  8.  ^  ^ 

K  had  one  brother  C,  and  two  sisters  M.  and  A. ;  and  C.  had  three  sons,  J.,  C,  and  T. 

Ic  thii  stAte  of  the  family,  R.,  bj  will  made  in  17B5,  devised  land  of  which  he  was  seised  in 
fee  simple  to  bis  brother  C.  for  life,  remainder  to  trustees  to  preserve  contingent  remainders, 
rcmaicdcT  to  J.  for  life,  remainder  to  trastees  to  preserve  contingent  remainders,  remainder 
to  the  first  son  of  the  bodj  of  J.,  and  the  heirs  male  of  the  body  of  sach  first  son  lawfully 
i^sttiDg;  "and,  for  default  of  such  issue,"  to  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
acd  aJl  and  every  son  and  sons  of  the  body  of  J.,  severally  and  successively,  and  in  remainder 
one  after  another,  as  they  and  every  of  them  should  be  in  seniority  of  age  and  priority  of 
birth,  and  of  the  several  and  successive  heirs  male  of  the  body  and  bodies  of  all  and  every 
9ueh  son  and  sons  lawfully  issuing,  the  elder  of  such  son  and  sons,  and  the  heirs  male  of  his 
body,  being  always  preferred  and  to  take  before  the  younger  of  such  son  and  sons,  and  the 
bdn  male  of  his  body ;  "  and,  for  default  of  such  issue,''  similar  limitations  to  R.'s  brother's 
fOQ  C,  and  to  bis  sons  in  tail  male;  ''and,  for  default  of  such  issue,"  similar  limitations  to 
T.,  and  to  bis  sons  in  tail  male;  "and,  for  default  of  8uch  issue,"  to  the  fourth,  fifth,  &c.f  and 
all  and  every,  son  and  sons  of  the  body  of  R/s  brother  C,  lawfully  to  bo  begotten,  succes- 
eirely,  in  tail  male;  "and,  for  default  of  such  i?!4ue,"  to  all  and  every  the  daughter  and 
<iaaj;fatcrs  of  R.'s  brother  0.,  and  Iyer  and  their  heirs  for  over,  to  take  as  tenants  in  common 
(if  more  than  one),  and  not  as  joint  tenants;  "nnd,  fur  default  of  such  issue,"  similar 
limitations  to  the  daughters  of  J. ;  "  and,  for  default  of  such  issue,"  similar  limitations  to  the 
danfi^biers  of  R/s  brother's  son  C;  "and,  for  default  of  such  issue,"  similar  limitations  to  the 
diagbtcrs  of  T. ;  "and,  for  default  of  such  issue,"  similar  limitations  to  all  and  every  the 
daaghter  and  daughters  lawfully  to  be  bogotteu  by  the  fourth,  fifth,  Ac,  sous  of  R/s  brother 
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C,  the  daughters  of  the  elder  of  each  after  born  sons  of  the  brother  to  take  and  be  prcf^rrrd 
before  the  daughters  of  the  younger;  ''and,  for  default  of  such  issue/'  to  R/s  sisters  M.  acd 
A.,  and  their  heirs  for  ever,  as  tenants  in  common,  and  not  as  joint  tenants.  In  a  later  part 
of  the  will  was  contained  a  shifting  clause,  providing  that^  if  any  of  the  nephews  J  ,  C,  or  T., 
or  any  after  born  son  of  R.'s  brother  C,  should  enter  into  religion  and  become  a  profcssfd 

•  priest  of  any  order  of  the  church  of  Rome,  or  if  any  of  the  daughters  of  R.'s  brother  C.  or 
of  the  nephews  J.,  C,  and  T.,  or  of  any  after  born  son  of  R/s  brother  C,  should  enter  into 
religion  and  become  a  professed  nun,  immediately  thereupon,  the  uses  limited  as  to  such 
nephew  or  after  begotten  son  as  should  so  enter  into  religion,  Ac,  or  of  such  daughter  who 
should  so  enter  into  such  religion,  Ac,  "  shall  cease,  determine,  and  be  absolutely  null  and 
void  to  intents  and  purposes  whatsoever :  and  that  the  person  or  persons  next  in  revcrsioa 
'to  take,  according  to  my  afore-mentioned  limitation,  shall  immediately  thereupon  enter  ioto 
and  upon  my  said  manors/'  Ac,  ''and  hold  and  enjoy  the  same  in  as  full  a  manner,  tc^  all 
intents  and  purposes  whatsoever,  as  he,  she,  or  they  would  have  been  entitled  to  bare  beid, 
and  enjoyed  the  same  in  case  the  person  or  persons  so  entering  into  religion  as  a^resaid  bud 
been  then  dead,  without  issue  of  bis,  her,  or  their  body  or  bodies  as  aforesaid." 

Held,  by  the  Court  of  Exch.  Ch.,  affirming  the  judgment  of  the  Court  of  Q.  B.,  that  the  limita- 
tions to  the  daughters  gave  interests,  not  in  fee  simple,  but  in  fee  tail  general;  for  that  the 
words  "  for  default  of  such  issue,"  following  the  limitations  to  the  daughters,  must  be  under- 
stood as  meaning  "  for  default  of  such  issue  of  the  body  of  the  daughter." 

Senible,  by  the  Court  of  Exch.  Ch.  (dissentiente  Martin,  B.),  and  by  the  Court  of  Q.  B.,  that, 
but  for  the  occurrence  of  the  shifting  clause,  the  previous  limitations  would  have  been  ccd- 
strned  as  giving  interests  in  fee  simple  to  the  daughters. 

Ejectment  against  the  tenants  of  lands,  &c.,  parcel  of  an  estate 

•  *9Qm  ^^^^^^  '^^^^  Grange  Estate  in   *Staffordshire.     Thomas  Baron 

-^   Camoys  defended  as  landlord  for  one  undivided  moiety ;  and 

Thomas  Barnewall  and  five  others,  as  assignees  of  Anthony  George 

Wright  Biddulph,  a   bankrupt,  defended   as  landlords  for  the  otber 

undivided  moiety. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Jiliddlesex  Sittings 
after  Trinity  Terra  1856,  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  on  a  special  case. 

The  case  stated  that  Richard  Biddulph,  being  seised  in  fee  and  in 
possession  of  divers  real  estates  in  Staffordshire,  Surrey,  and  Sussex, 
including  The  Grange  Estate  (the  subject  of  the  action),  by  his  will,  duly 
executed,  &c.,  dated  12th  April,  1765,  bequeathed  all  his  real  estates  in 
Staffordshire,  Surrey,  and  Sussex,  '*  unto  my  brother-in-law,  Anthony 
Wright,"  of,  &c.,  "and  my  nephew,  Charles  Stonor.  of,*'  &c.,  "their 
heirs  and  assigns,  for  ever :  to  the  several  uses,  estates,  intents  and 
purposes,  and  upon  such  trusts,  as  are  hereafter  by  this  my  will  particu- 
larly mentioned,  limited,  expressed,  declared,  and  appointed ;  and  to  or 
for  no  other  use  or  uses,  estate,  intent,  or  purpose  whatsoever  (that  is  to 
say) :  to  the  use  and  behoof  of  my  brother  Charles  Biddulph,  of,"  &c., 
"for  and  during  the  term  of  his  natural  life,  without  impeachment,"  &c. 
"And,  from  and  after  the  determination  of  that  estate,  to  the  use  and 
behoof  of  the  said  Anthony  Wright  and  Charles  Stonor,  their  heirs  and 
assigns,  for  and  during  the  natural  life  of  the  said  Charles  Biddulph, 
upon  trust,"  &c.  (to  preserve  contingent  remainders).  "And,  from  and 
after  the  decease  of  my  said  brother  Charles  Biddulph,  to  the  use  and 
behoof  of  my- nephew  John  Biddulph,  the  eldest  son  of  my  said  brother 
Charles  Biddulph,  for  and  during  the  term  of  his  natural  life,  without 
*2Qn  *i™P^^chraent,"  &c.  "And,  from  and  after  the  determination 
-•  of  that  estate,  to  the  use  and  behoof  of  the  said  Anthony  Wright 
and  Charles  Stonor,  their  heirs  and  assigns,"  &c.  (to  preserve  contingent 
remainders).  "And,  from  and  after  the  decease  of  my  said  nephew 
John  Biddulph,  to  the  use  and  behoof  of  the  first  son  of  the  body  of  m/ 
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fiaid  nephew  John  Biddulph  lawfully  to  be  begotten,  and  the  heirs  male 
of  the  body  of  such  first  son  lawfully  issuing.  And,  for  default  of  such 
issue,  to  the  use  and  behoof  of  the  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  all  and  every  other  son  and  sons  of  the  body  of  my  said 
nephew  John  Biddulph  lawfully  to  be  begotten,  severally  and  successively, 
and  in  remainder  one  after  another,  as  they  and  every  of  them  shall  be 
in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  son  and  sons  and  the  heirs  male  of 
his  body  being  always  preferred,  and  to  take  before  the  younger  of  such 
8on  and  sons  and  the  heirs  male  of  his  body.  And,  for  default  of  such 
issue,  to  the  use  and  behoof  of  my  nephew  Charles  Biddulph,  the  second 
son  of  my  said  brother  Charles  Biddulph,  for  and  during  the  term  of  his 
natural  life,  without  impeachment,"  &c.  "And,  from  and  after  the 
determination  of  that  estate,  to  the  use,"  &c.  (trustees  to  preserve  con- 
tingent remainders).  "And,  from  and  after  the  decease  of  my  said 
nephew  Charles  Biddulph,  to  the  use  and  behoof  of  the  first  son  of  the 
body,"  &c.  (limitations  as  in  the  case  of  the  sons  of  John).  "And,  for 
default  of  such  issue,  to  the  use  and  behoof  of  my  nephew  Thomas 
Biddulph,  the  third  son  of  my  said  brother  Charles  Biddulph,  for  and 
during  the  term  of  *his  natural  life,  without  impeachment,"  &c.  r^cyqey 
"And,  from  and  after  the  determination  of  that  estate,  to  the  L  ""  "* 
use,"  ic.  (trustees  to  preserve  contingent  remainders).  "And,  from 
and  after  the  decease  of  my  said  nephew  Thomas  Biddulph,  to  the  use 
and  behoof  of  the  first  son  of  the  body,"  &c.  (limitations  as  in  the  case 
of  the  sons  of  John).  "  And,  for  default  of  such  issue,  to  the  use  and 
behoof  of  the  fourth  son  of  the  body  of  my  said  brother  Charles  Bid- 
dulph lawfully  to  be  begotten,  and  of  the  heirs  male  of  the  body  of  such 
fourth  son  lawfully  issuing.  And,  for  default  of  such  issue,  to  the  use 
and  behoof  of  the  fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth,  and  all 
and  every  other  son  and  sons  of  the  body  of  my  said  brother  Charles 
Biddulph  lawfully  to  be  begotten,  severally  and  successively  and  iu 
remainder  one  after  another,  as  they  and  every  of  them  shall  be  in 
seniority  of  age  and  priority  of  birth,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  last-mentioned 
son  and  sons  lawfully  issuing,  the  elder  of  such  last-mentioned  son  and 
sons,  and  the  heirs  male  of  his  body,  being  always  preferred,  and  to  take 
before  the  younger  of  such  last-mentioned  son  and  sons,  and  the  heirs 
male  of  his  body.  And,  for  default  of  such  issue,  to  the  use  and  behoof 
of  all  and  every  the  daughter  and  daughters  of  my  said  brother  Charles 
Biddulph  lawfully  to  be  begotten,  and  her  and  their  heirs  for  ever,  to 
take  as  tenants  in  common  (if  more  than  one)  and  not  as  joint  tenants. 
And,  for  default  of  such  issue,  to  the  use  and  behoof  of  all  and  every 
the  daughter  and  daughters  of  my  said  nephew  the  said  John  Biddulph 
lawfully  to  be  begotten,  and  her  and  their  heirs  for  ever,  to  take  as 
tenants  in  common  (if  more  than  one)  And  *not  as  joint  tenants.  r*9Qo 
And,  for  default  of  such  issue,  to  the  use  and  behoof  of  all  and  ^ 
€very  the  daughter  and  daughters  of  my  said  nephew  the  said  Charles 
Biddulph  lawfully  to  be  begotten,  and  her  and  their  heirs  for  ever,  to 
take  as  tenants  in  common  (if  more  than  one)  and  not  as  joint  tenants. 
And,  for  default  of  such  issue,  to  the  use  and  behoof  of  all  and  every 
the  daughter  and  daughters  of  my  said  nephew  the  said  Thomas  Bid- 
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dulph  lawfully  to  be  begotten,  and  her  and  their  heirs  for  ever,  to  take 
as  tenants  in  common  (if  more  than  one)  and  not  as  joint  tenants. 
And,  for  default  of  such  issue,  to  the  use  and  behoof  of  all  and  every 
the  daughter  and  daughters  lawfully  to  be  begotten  by  such  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  and  all  and  every  other  son  and  sons 
of  my  said  brother  Charles  Biddulph  as  aforesaid,  and  her  and  their 
heirs  for  ever,  to  take  as  tenants  in  common  (if  more  than  one)  and  not 
as  joint  tenants.  The  daughter  and  daughters  of  the  elder  of  such 
after-born  son  and  sons  of  my  said  brother  Charles  Biddulph  as  afore- 
said to  take  and  be  preferred  before  the  daughter  and  daughters  of  the 
younger  of  such  after-born  son  and  sons.  And,  for  default  of  such  issue, 
to  the  use  and  behoof  of  my  sisters  Mary  S  ton  or,  the  wife  of  Thomas 
Stonor,  of,"  &c.,  ^'  and  Ann  Wright,  the  wife  of  my  said  brother-in-law 
Anthony  Wright,  and  their  heirs  for  ever,  as  tenants  in  common,  and 
not  as  joint  tenants."  At  a  later  part  of  the  will,  the  following  shifting 
clause  occurred.  '^  Provided  also,  and  it  is  my  further  intent  and  I  do 
hereby  declare  my  will  and  meaning  to  be,  that,  if  at  any  time  hereafter 
my  said  nephews  the  said  John  Biddulph,  Charles  Biddulph,  and  Thomas 
*2Q41  ^^^^ulp^9  ^^  ^^7  ^^  either  of  them,  or  any  such  '^'other  after-bom 
^  son  or  sons  of  my  said  brother  Charles  Biddulph  as  aforesaid,  or 
any  or  .either  of  them,  shall  enter  into  religion,  and  become  professed 
priest  or  priests  of  some  or  one  of  the  several  orders  now  used  or 
professed  in  the  church  of  Rome,  or  otherwise  become  priest  or  priests 
of  the  secular  clergy  in  the  said  church ;  or  if  at  any  time  hereafter  all 
or  any  of  the  daughter  or  daughters  to  be  begotten  by  my  said  brother 
Charles  Biddulph,  or  by  my  said  nephews  the  sajd  John  Biddulph, 
Charles  Biddulph,  and  Thomas  Biddulph,  or  either  of  them,  or  by  any 
or  either  of  such  after-born  son  or  sons  of  my  said  brother  Charles 
Biddulph  as  aforesaid,  shall  enter  into  religion,  and  become  professed 
nun  or  nuns :  that  then,  and  in  such  case  and  immediately  thereupon, 
the  use  and  uses  by  me  before  limited  and  declared  of  my  said  manors, 
messuages,  farms,  lands,  hereditaments,  and  premises,  as  to  such  of  my 
said  nephews  the  said  John  Biddulph,  Charles  Biddulph,  and  Thomas 
Biddulph,  and  all  and  every  such  after-bom  son  or  sons  of  my  said 
brother  Charles  Biddulph  as  aforesaid,  as  shall  so  enter  into  religion 
and  become  professed  priest  or  priests  of  the  church  of  Rome  as  afore- 
said, or  as  to  such  the  daughter  or  daughters  of  my  said  brother  Charles 
Biddulph  as  aforesaid,  or  the  daughter  or  daughters  of  my  said  nephews 
the  said  John  Biddulph,  Charles  Biddulph,  Thomas  Biddulph,  and  &U 
and  every  or  any  of  such  after-born  son  or  sons  of  my  said  brother 
Charles  Biddulph  as  aforesaid,  as  shall  so  enter  into  religion,  and 
become  professed  nun  or  nuns  as  aforesaid,  shall  cease,  determine,  and 
be  absolutely  null  and  void  to  all  intents  and  purposes  whatsoever :  and 
that  the  person  or  persons  next  in  reversion  to  take,  according  to  my 
i^oqtry  '''afore-mentioned  limitation,  shall  immediately  thereupon  enter 
^  into  and  upon  my  said  manors,  messuages,  farms,  lands,  and  pre- 
mises, and  hold  and  enjoy  the  same  in  as  full  a  manner,  to  all  intents 
and  purposes  whatsoever,  as  he,  she,  or  they  would  have  been  entitled 
to  have  held  and  enjoyed  the  same  in  case  the  person  or  persons  so 
entering  into  religion  as  aforesaid  had  been  then  dead,  without  issue  of 
bis,  her,  or  their  body  or  bodies  as  aforesaid." 

The  case  then  gave  an  account  of  the  different  members  of  the  familyi 
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and  also  set  "forth  certain  evidence,  the  admissibility  of  which  iras 
disputed  but  was  finally  allowed  in  argument,  and  the  finding  of  the 
jury  thereon.  The  result  was  as  shown  in  the  table  on  preceding  page, 
which  omits  mention  of  several  members  of  the  family  who  were  dead 
without  issue  before  12th  April  1765,  the  date  of  Richard  Biddulpirs  m\l 
**^Q71  *^^  Richard  Biddulph's  death,  his  brother  Charles  Biddulph 
"  J  entered,  and  held  till  his  death.  He  died  intestate  as  to  real 
estate.  The  said  Charles  Biddulph  had  no  child  born  after  the  date  of 
Richard  Biddulph's  will. 

On  the  said  Charles  Biddulph's  death,  John  Biddulph  entered,  and 
held  till  his  death. 

Thomas  Biddulph  had  no  son. 

John  Biddulph,  by  his  will  duly  executed,  &c.,  dated  29th  September, 
1828,  devised  all  his  lands  (with  an  exception  not  now  material)  to 
Anthony  George  Wright  (afterwards  Biddulph,  the  father  of  plaintiff) 
for  life,  remainder  to  trustees  to  preserve,  &c.,  remainder  to  the  first 
and  other  sons  of  Anthony  George  Wright,  successively,  in  tail  male; 
remainder  over.  He  died  without  revoking  this  will,  leaving  the  defend- 
ant Lord  Camoys  and  Anthony  George  Wright  his  coheirs  at  law. 

On  the  death  of  John  Biddulph,  in  1835,  the  defendant  Lord  Camoys, 
as  heir  of  Mary  Stonor,  and  Anthony  George  Wright,  as  heir  of  Ann 
Wright,  entered  into  possession  of  The  Grange  estate  in  equal  moieties. 

In  1840,  Anthony  George  Wright  Biddulph  was  declared  a  bankrupt: 
and  his  assignees  entered  into  a  moiety  of  The  Grange  estate. 

The  plaintiff  contended  that  the  two  daughters  of  Thomas  Biddulph 
took,  under  Richard  Biddulph's  will,  an  interest  in  fee  simple,  sub- 
ject only  to  the  preceding  limitations  in  the  will;  that,  on  their  deaths, 
their  interests  devolved  on  John  Biddulph  as  their  heir  at  law;  and  that 
the  plaintiff,  under  John  Biddulph's  will,  became  entitled  as  tenant  in 
tail  male. 

The  question  for  the  Court  was,  whether  the  plaintiff  was  entitled  to 
recover. 
♦•'^QRI       *The  case  was  argued  in  this  Term. (a) 

-I  livgh  Hill,  for  the  plaintiff. — If,  under  the  will  of  Richard 
Biddulph,  Catherine  Jane  and  Marie  Josephine  took  a  remainder  in  fee 
simple  as  tenants  in  common,  their  heir  at  law  took  an  estate  in  fee 
simple;  John,  the  brother  of  their  father  Thomas,  was  their  heir  at  law; 
and  his  will  gives  the  land  to  the  plaintiff  in  tail  male.  If  Catherine 
Jane  and  Marie  Josephine  took  only  estates  tail,  then  those  estates,  as 
well  as  the  other  limitations  in  tail  contained  in  Richard  Biddulph's  will, 
have  failed,  and  the  land  goes  to  the  heirs  of  the  sisters  to  whom  the 
ultimate  remainder  is  limited  by  the  will  in  fee,  that  is,  in  moieties,  to 
the  heirs  of  Mary  Stonor  and  Anne  Wright,  one  of  whom  is  represented 
by  the  defendant  Lord  Camoys,  the  other  by  the  assignees  of  Anthony 
George  Wright  Biddulph.  The  former  construction  of  the  will  is  the 
correct  one. 

First,  independently  of  the  shifting  clause.  The  will  expressly  liaiixa 
estates  in  tail  male  successively  to  the  sons  of  the  testator's  brother, 
Charles  Biddulph,  and  then,  after  interests  given  to  other  daughterH, 
limits  the  land  ^'  to  the  use  and  behoof  of  all  and  every  the  daught^i^r 

(a)  April  30th.    Before  Lord  Campbell,  C.  J.,  Erie  and  Crompion,  Ja.    Wightman,  J.,  ^'«o 
wa«  proaent  during  a  part  of  the  argament  , 
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snd  daughters  of  my  said  nephew  the  said  Thomas  Qiddulph  lawfully  to 
be  begotten,  and  her  and  their  heirs  for  ever,  to  take  as  tenants  in  com- 
mon (if  more  than  one)  and  not  as  joint  tenants."  So  far,  the  limitation 
is  clearly  in  fee  simple.  But  then  follow  the  words,  "and,  for  default 
of  such  issue,  to  the  use  and  hehoof "  of  the  daughters  of  other  sons  of 
Charles  Biddulph.  And  the  defendants  will  contend  that  these  words 
cut  down  the  estate  to  a  fee  tail.  *But  the  words  should  be  con-  r^oqq 
strued  as  meaning  *'for  default  of  such  daughters.''  In  Jarman's  ^ 
Treatise  on  Wills,  ch.  XL.  ^ect.  2  (vol.  2,  p.  384,  2d  ed.),  this  is  explained : 
"Where  the  words  are  not  'in  default  of  issue*  simply,  but  'in  default 
of  9uch  issue,'  it  is  clear  that  whatever  be  the  class  of  issue  included  in 
the  preceding  gift,  whether  children,  sons  or  daughters,  and  whatever 
the  extent  of  interest  given  to  those  objects,  the  bequest  over  in  default 
of  iueh  issue  is  construed  to  mean  in  default  of  such  children^  sons  or 
daughters.*^  And  in  sect.  8 :  "  With  regard  to  real  estates  also,  it  is 
clear  that  the  words  'in  default  of  such  issue,'  following  an  express 
devise  to  any  particular  [generation]  of  issue,  as  children^  sons  or 
daughters^  will  be  construed  to  refer  to  the  issue  before  described  ;  that 
iSf  as  meaning  in  default  of  '  sueV  children^  sons,  &c.  And  in  cases  of 
this  class,"  "  this  rule  prevails,  whether  the  objects  of  such  preceding 
devise  take  estates  of  inheritance,  or  only  estates /or  life.''  And  further, 
at  p.  388:  "It  is  well  settled  also,  that  words  importing  a  failure  of 
issue  (without  the  word  '  such'),  following  a  devise  to  children  in  fee 
simple  or  fee  tail,  refer  to  the  objects  of  that  prior  devise,  and  not 
to  issue  at  large."  And  again,  at  p.  409:  "The  words,  in  default  of 
itiue^  or  expressions  of  a  similar  import,  following  a  devise  to  children 
in  fee  %imple^  mean  in  default  of  children  [and  following  a  devise  to 
children  in  tail,  mean  in  default  of  children  or  of  issue  inheritable  under 
the  entail].  This  is  free  from  all  doubt."  This  was  acted  upon  in 
Foster  v.  Hayes,  4  E.  &  B.  717  (E.  C.  L.  R.  vol.  82) :  (a)  and  Baker  v. 
Tucker,  3  H.  L.  Ca.  106,  is  to  the  same  effect. 

*Next,  as  to  the  effect  of  the  shifting  clause,  which  provides  r^oAA 
that,  if  any  daughter,  the  object  of  the  devise,  shall  become  a  ^ 
nun,  the  uses  limited  to  her  shall  cease,  and  the  person  "  next  in  rever- 
sion" shall  take,  as  if  the  daughter  were  dead.  It  will  be  said  that  this 
shows  that  the  daughters  were  meant  to  take  an  estate  upon  which  there 
would  be  a  reversion,  and  therefore  not  a  fee  simple.  The  proviso 
applies  equally  to  the  sons  if  they  become  priests,  &c. :  but  in  their  case 
the  reversion  is  that  which  is  expectant  on  estates  tail ;  in  that  of  the 
daughters  it  is  the  interest  which  would  take  effect  on  the  failure  of  a 
devisee  in  fee,  which  would  be  the  interest  of  the  testator's  heir  at  law. 
[Orompton,  J. — Then  you  consider  the  limitations  over  to  be  in  the 
nature  of  executory  devises,  giving  interests  to  arise  if  there  should  be 
DO  daughters.]  They  are  limitations  in  the  alternative ;  one  set  takes 
effect  if  the  other  does  not:  they  are  not  consecutive. 

Sir  F.  Kelli/y  Attorney-General,  for  the  defendant  Lord  Camoys. 

First,  the  devise,  without  the  assistance  of  the  shifting  clause,  would 
give  an  estate  tail.  It  is  not  necessary  to  dispute  the  authority  of 
Foster  v.  Hayes,  4  E.  &  B.  717  (E.  0.  L.  R.  vol.  82) ;  2  E.  &  B.  27 
(E.  C.  L.  R.  vol.  75).     There  is  a  long  series  of  cases  which  might  be 

(.9)  la  Bzeb.  Cli. ;  afflrmlng  the  judgment  of  Q.  B.  in  Foster  r.  Hajes,  2  B.  A  B.  S7  (B.  0. 
^  R.  ToL  75). 

X.,  B.  A  B.— 12 


SOO  BIDDUIiPH  V.  LEES.    E.  T.  185S. 

cited  on  either  side.  But,  as  this  devise  is  worded,  it  would  be  neces- 
sary, in  order  to  come  to  the  conclusion  that  the  daughters  are  to  take 
in  fee  simple,  to  construe  the  same  expressions  differently  according  as 
they  are  applied  to  the  sons  or  the  daughters.  It  will  be  found,  in  the 
^oA-f-i  cases,  that,  wherever  one  limitation  is  to  be  at  an  end  before  the 
^  '''next  takes  place,  the  first  limitation  is  treated  as  giving  an 
estate  upon  which  there  may  be  a  remainder,  and  therefore  not  an  estate 
in  fee.  It  is  to  be  observed  that  both  in  Foster  v.  Hayes  and  in  Baker 
V.  Tucker,  the  limitation  in  question  was  to  the  use  of  one  person  only 
and  his  issue :  and  a  similar  remark  applies  £o  Rex  v.  The  Marquis  of 
Stafford,  7  East  521.  But  here  the  limitations  raise  uses  for  different 
branches  successively,  so  as  to  afford  an  inference  as  to  the  meaning  of 
one  from  the  necessary  meaning  of  the  others.  In  Doe  dem.  Littledale 
t».  Smeddle,  2  B.  &  Aid.  126,  the  question  was  as  to  the  effect  of  the 
word  ^^ heirs."  Before  the  phrase  ''for  default  of  such  issue"  is 
applied  to  the  daughters  it  occurs  six  times  with  the  meaning  unques- 
tionably of  issue  of  the  body  of  the  person  named.  Morgan  v.  Griffiths, 
1  Cowp.  254 ;  Doe  dem.  Bean  i^.  Halley,  8  T.  R.  5 ;  Dacre  v.  Doe  dem. 
Dacre,  8  T.  R.  112;  (a)  Ives  v.  Legge;(i)  Lewis  dem.  Ormond  r. 
Waters,  6  East  836,  are  authorities  for  the  defendant ;  the  last  especi- 
ally, the  successive  limitations  to  the  sons  being  as  here,  and  Lord 
Ellenborough  relying  much  on  the  limitations  being  in  succession,  with 
reference  to  the  construction  to  be  put  on  the  words  ''  for  want  of  such 
issue"  as  applicable  to  the  sons.  Now  here  the  limitations  to  the 
daughters  differ  from  those  to  the  sons  only  in  this :  that  in  the  former 
the  words  may  mean  an  estate  tail,  but  in  the  latter  they  must. 
^qA.7-|  But,  at  any  rate,  the  shifting  clause  shows  that  the  ^daughters 
""-I  were  to  take  only  estates  tail.  It  is  a  rule  of  construction,  as 
stated  in  the  judgment  of  this  Court  in  Foster  t;.  Hays,  2  E.  &  B.  33 
(E.  G.  L.  R.  vol.  75),  '^  that,  although  there  be  a  limitation  in  a  inill 
in  which  taken  by  itself  the  word  ^  heirs'  must  be  construed  to  mean 
heirs  general^  and  to  give  a  fee  simple,  if  there  be  a  subsequent  limita- 
tion in  the  will  which  can  have  no  operation  if  this  effect  be  given  to 
the  word  ^  heirs,'  it  shall  mean  heirs  of  the  bodtfy  and  cut  down  the  prior 
gift  to  an  estate  tail."  Now  here,  if  a  son  or  daughter  who  would  be 
entitled  enter  into  religion,  and  become  respectively  priest  or  nan, 
the  person  next  in  reverson  is  to  take  as  if  the  person  so  entering  into 
religion  ^'had  then  been  dead  without  issue  of  his,  her,  or  their  body 
or  bodies  as  aforesaid."  But  the  issue  before  spoken  of,  in  the  case  of 
daughters,  is  described  by  the  word  '^ heirs:"  therefore  the  heirs  of  the 
daughters  intended  are  heirs  of  the  body.  [Erlb,  J. — Suppose  the 
nephew  was  dead  without  issue,  the  next  in  reversion  would  inherit : 
but  if  he  had  a  son,  the  son  would  be  the  next  in  reversion.  Suppose 
the  nephew,  after  having  a  son,  became  a  Roman  Catholic  priest :  couhl 
the  son  make  a  title  on  the  ground  that  he  was  to  come  in  as  if  bis 
father  had  died  without  issue  ?]  There  would,  it  must  be  owned,  be 
great  difficulty  in  making  the  title ;  nor  is  it  easy  to  show  how  the  clau:>e 
could  be  carried  out :  but  the  defendant  is  not  bound  to  show  this ;  Le 
contends  only  that  the  language  of  the  clause  should  be  looked  to  as 
interpreting  the  preceding  language.    Suppose  a  daughter,  after  coming 

(a)  In  K.  B.,  ■ffirming  the  jadgment  of  C.  P.  in  Doe  dem.  Daore  e.  Dacre,  1  B.  A  P.  S;^. 
(6)  Note  (a)  to  Doe  dem.  Comberbach  v.  Perryn,  3  T.  B.  48S. 
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into  possession,  to  marry,  have  a  son,  become  a  widow,  and  then  pro- 
fess: the  next  in  reversion  is  to  take  as  if  the  daughter  were  dead  with- 
oot  issue:  to  give  a  "^meaning  to  this,  it  must  bo  supposed  that  r^toAo 
the  daughter  took  an  estate  tail,  not  a  fee.  In  fact,  the  plaintiff  '- 
must  contend  that  the  shifting  clause,  or  many  words  4n  it,  must  be 
entirely  stmck  out ;  for,  as  it  stands,  it  is  quite  unintelligible  on  the 
supposition  that  the  daughters  took  a  fee  simple. 

Bmll  appeared  for  the  defendants,  the  assignees  of  Anthony  George 
Wright  Biddulph,  and,  on  Hugh  Hill  objecting  to  his  being  heard,  ad- 
mitted that  the  case  of  his  clients  rested  upon  the  same  grounds  as  that 
of  Lord  Camoys.  The  Court  desired  him  to  confine  himself  to  one 
pohkt,  <m  which  he  was  accordingly  heard,  but  upon  which  the  Court 
ultimately  pronounced  no  decision.  BoviU  also,  as  to  the  effect  of  sub- 
seopent  words  cutting  down  an  estate  previously  given,  mentioned  Biss 
9.  Smith,  2  H.  &  N.  105,t  Doe  dem.  Blandford  v.  Applin^  4  T.  R.  82, 
Woodhouse  v.  Herrick,  1  K.  &  J.  352. 

Hugh  HiUy  in  reply. — ^The  construction  for  which  the  defendants 
contend  ia  not  reconcilable  with  the  general  scheme  of  the  will,  which 
gires  first  estates  in  tail  male  to  the  nephews'  sons,  without  any  limita- 
tions in  favour  of  daughters,  and  then,  in  default  of  issue  male,  gives 
estates  absolutely  to  daughters,  as  tenants  in  common,  if  there  be  more 
than  one,  to  take  effect  once  and  for  all.  The  succession  of  limitations 
occurs  only  in  the  case  of  males.  In  this,  respect  the  case  resembles 
Hay  V.  The  Earl  of  Coventry,  3  T.  B.  83.  The  shifting  clause  cannot 
be  taken  literally.  [Lord  Campbbll,  C.  J. — As  at  present  advised,  I 
can  hardly  think  the  intention  was  to  '^'disinherit  the  son  of  a  r«q()i 
person  entering  into  the  religion. j  Probably  the  intention  was  '- 
merely  to  prevent  the  estate  from  being  enjoyed  by  any  individual  en- 
tering into  religion ;  and  the  language  is  imperfect  because  the  devisor 
is  attempting  to  deal  at  once  with  three  classes  of  estate,  for  life,  in 
tail,  and  in  fee  simple.  If  all  that  follows  the  words  avoiding  the  estate 
in  the  individual  be  rejected  as  superfluous,  the  whole  becomes  consist- 
ent Cur.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  action  of  ejectment  the  plaintiff  had  to  make  out  that  the  two 
infant  daughters  of  Thomas  Biddulph,  who  were  proved  to  have  been 
born,  and  to  have  died  in  their  infancy,  took  estates  in  fee  simple  under 
the  limitation  contained  in  the  will  of  Richard  Biddulph.  If  this  were 
not  made  out  by  the  plaintiff,  the  questions  argued  before  us  on  the 
other  parts  of  the  title  become  immaterial.  : 

By  the  will  in  question,  Richard  Biddulph  devised  his  lands  to  devi- 
sees to  uses,  to  the  use  of  his  brother  Charles  for  life ;  and,  after  a 
limitation  to  trustees  to  preserve  contingent  remainders  in  the  usual 
way,  from  and  after  the  decease  of  his  said  brother  Charles  Biddulph, 
to  the  use  of  his  nephew  John  Biddulph,  the  eldest  son  of  Charles  Bid- 
dulph, for  life,  with  like  limitations  to  trustees  to  preserve,  &c. ;  and, 
after  the  decease  of  John  Biddulph,  to  the  use  of  the  first  son  of  the 
body  of  the  said  John  Biddulph  lawfully  to  be  begotten,  and  of  the 
heirs  male  of  the  body  of  such  first  son  lawfully  issuing;  and,  for 
default  of  such  issue,  to  the  use  of  the  second,,  third,  fourth,  fifth,  sixth, 
^seventh,  and  aU  and  every  other  son  and  sons  of  the  body  of  t^iqqc 
John  Biddulph,  successively,  in  tail  male ;  and,  for  default  of  ^ 
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such  issue,  a  corresponding  series  of  limitations  to  Charles,  the  secoDd 
s^on  of  his  brother  Ghurles  Biddulph,  and  his  first  and  other  sons  in  tail 
male ;  and,  for  default  of  such  issue,  a  corresponding  series  of  limita- 
tions to  Thomas,  the  third  son  of  Charles  Biddulph,  and  his  first  or  other 
^ons  in  tail  mftle ;  and,  for  default  of  such  issue,  to  the  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  and  all  and  every  the  sons  of  the 
body  of  his  brother  Charles,  in  successive  estates  of  tail  male ;  and,  for 
default  of  such  issue,  to  the  use  and  behoof  of  all  and  every  the  daugh- 
ter ami  daughters  of  his  brother  Charles  Biddulph  lawfully  to  be  begot^ 
ten,  and  her  and  their  heirs  for  ever,  to  take  as  tenants  in  common  (if 
more  than  one)  and  not  as  joint  tenants ;  and,  for  default  of  such  issue, 
to  the  use  of  all  and  every  the  daughter  and  daughters  of  his  said 
pephew  John  Buddulph  lawfully  to  be  begotten,  and  her  and  their  heirs 
JFor  ever,  to  take  as  tenants  in  common  (if  more  than  one)  and  not  as 
joint  tenants ;  and,  for  default  of  such  issue,  corresponding  limitations 
in  favour  of  the  daughter  or  daughters  of  his  nephew  Charles ;  and,  in 
default  of  such  issue,  corresponding  limitations  in  favour  of  the  daugh- 
ter or  daughters  of  his  nephew  Thomas ;  and,  in  default  of  such  issue, 
over  to  other  uses  in  favour  of  the  testator's  sisters. 

If  the  case  depended  alone  upon  the  foregoing  limitations,  we  should 
probably  have  thought  that  the  daughters  of  Thomas  Biddulph  took 
estates  in  fee  simple,  according  to  the  doctrine  acted  upon  in  Hayes  v. 
Foster,  4  E.  &  B.  717  (E.  C.  L.  R.  vol.  82),  2  E.  &  B.  27  (E.  C.  L. 

*^0fi1  ^'  ^^^'  '^^)'  ^^^  many  other  authorities  cited  before  us,  *and 
•J  that  the  words  *'  for  default  of  such  issue,"  following  the  devise 
to  the  children  and  their  heirs,  would  have  had  reference  only  to  the 
daughters.  The  change  from  the  language  used  in  the  limitations  to 
the  sons  in  tail  male,  where  the  strict  technical  words  '^  heirs  male  of 
the  body''  are  used,  to  the  other  technical  language  used  in  the  limita- 
tion to  the  daughters,  creating  a  fee  simple  by  the  expression  ^*  to  their 
heirs,*'  and  the  division  of  the  estate  amongst  the  daughters  and  their 
heirs  as  tenants  in  common,  seem  strongly  to  lead  to  the  conclusion  that, 
where  the  male  lines  failed,  the  estate  was  to  go  amongst  the  daughters 
as  tenants  in  common  in  fee. 

On  the  other  hand,  it  must  be  remembered  that  the  words  ^'  for  default 
of  such  issue"  are  capable  of  being  explained  by  subsequent  parts  of 
the  will ;  and  that  they  are  the  same  words  used  with  reference  to  all 
the  estates  to  the  sons  in  tail  male ;  and  that  the  estates  to  the  daugh- 
ters seem  to  be  intended  to  be  limited  in  succession.  The  words  as  to 
the  sons  in  tail  male,  ^'  severally  and  successively  and  in  remainder  one 
after  another,  as  they  and  every  of  them  shall  be  in  seniority  of  age 
and  priority  of  birth,"  are  indeed  more  clear  and  explicit  than  the  words 
u^ed  as  to  the  daughters,  by  which  the  estates  are  limited  first  to  the 
respective  daughters  of  Charles  the  brother,  and  of  his  sons,  and  by 
•  which  it  is  declared  that  ^'  the  daughter  and  daughters  of  the  elder  of 
such  after-bom  son  and  sons  of  my  said  brother  Charles  Biddulph  as 
aforesaid"  are  ^^to  take  and  be  preferred  before  the  daughter  and 
daughters  of  the  younger  of  such  after-born  son  and  sons."  These 
-  provisions,  however,  would  seem  to  show  an  intention  that  the  daughters 
*3071  ^^  ^^^^  ^^^  should  take  in  succession ;  '''and  the  limitations  over 
^  to  the  daughters  of  the  different  living  and  unborn  sons,  if  limit- 
ations in  fee,  would  certainly  be  peculiar,  as  there  would  be  so  great  a 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  807 

number  of  different  alternate  contingent  limitations,  only  one  of  which 
would  take  effect,  as,  when  one  vested,  all  the  others  would  be  at  an 
end. 

The  counsel  for  the  defendants,  however,- mainly  relied  on  the  follow- 
ing provision,  to  be  found  in  a  subsequent  part  of  the  will,  whereby  it 
is  provided  that,  if,  at  any  time  thereafter,  all  or  any  of  the  daughter 
or  daughters  to  be  begotten  by  his  said  brother  Charles  Biddulph,  or  by 
his  eaid  nephews  John,  Charles,  and  Thomas  Biddulph,  or  by  any  or 
either  of  such  after-born  son  of  his  said  brother  Charles,  should  enter 
into  religion,  and  become  professed  nun  or  nuns,  then  and  in  such  case, 
and  immediately  thereupon,  the  uses  before  limited  and  declared  as  to 
euch  the  daughter  or  daughters  of  his  brother  Charles  Biddulph,  or  of 
his  nephews  John  Biddulph,  Charles  Biddulph,  and  Thomas  Biddulph, 
and  of  such  after-born  sons  of  his  brother  Charles  Biddulph,  as  should 
80  enter  into  religion  and  become  professed  nun  or  nuns  as  aforesaid, 
should  cease  and  determine,  and  become  absolutely  null  and  void,  to  all 
intents  and  purposes  whatsoever ;  and  that  the  person  or  persons  next 
in  reversion  to  take^  according  to  the  afore-mentioned  limitations^  should 
immediately  thereupon  enter  into  and  upon  the  said  manors,  messuages, 
farms,  lands,  and  premises,  and  enjoy  the  same,  in  as  full  a  manner,  to 
all  intents  and  purposes  whatsoever,  as  he,  she,  or  they  would  have  been 
entitled  to  have  held  and  enjoyed  the  same  in  ease  the  person  or  persona 
so  entering  into  religion  as  aforesaid  had  been  then  dead,  without  issue 
of  his,  her^  or  their  body  or  bodies  as  aforesaid. 

*It  seems  to  us  impossible  to  reject  this  clause,  or  to  read  it  in  r^oAo 
any  other  way  than  as  showing  that  the  testator  declared  that  ^ 
the  previous  successive  estates  to  the  daughters  were  to  be  remainders 
in  tail.  The  use  of  the  words  "  next  in  reversion,**  and  the  express 
provision  that  such  person  next  in  reversion,  to  take  according  to  the 
afore-mentioned  limitations,  shall,  in  the  event  of  one  of  the  daughters 
becoming  a  nun,  enter  and  enjoy  as  they  would  have  been  entitled  to  do 
if  the  person  so  entering  into  religion  had  been  then  dead  without  issue 
^f  his,  her,  or  their  body  or  bodies  as  aforesaid,  seem  to  us  an  express 
interpretation  and  declaration  of  the  meaning  of  the  preceding  limita- 
tions to  the  daughters. 

And  we  are  therefore  of  opinion  that  those  preceding  limitations  were 
successive  remainders  in  tail,  and  that  the  daughters  of  Thomas  Biddulph 
took  estates  in  tail  general  only ;  and  that  the  plaintiff  failed  in  this 
step  of  his  title ;  which  put  an  end  to  his  case.  And  our  judgment 
therefore  will  be  for  the  defendants.  Judgment  for  defendants.    , 


IN  THE  EXCHEQUER  CHAMBER. 

[Feb.  4,  1859.] 

Thb  plaintiff  in  this  case  having  appealed  to  the  Exchequer  Chamber, 
the  case  was  argued  on  a  preceding  day  (February  3d)  by 

Manisty  for  the  appellant  (plaintiff  below). 

As  to  the  limitations  preceding  the  shifting  clause.  The  words,  in  the 
plainest  terms,  limit  successive  estates  *in  tail  male  to  the  several  r^oAn 
Ions  of  the  devisor's  nephews  then  existing,  and  to  the  several   ^ 
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aftor-bom  nephews,  which  last-mentioned  nephews  are  to  have,  not,  as 
in  the  case  of  the  existing  nephews,  estates  for  life  with  remainders  in 
tail  male  to  their  issues,  but  estates  in  tail  male  in  the  first  instance. 
Then  follow  the  limitations  to  the  daughters,  all  daughters  having  been 
excluded  in  the  previous  limitations.  The  daughter  of  the  devisor's 
brother  is  to  take  an  estate  to  her  and  her  heirs  for  ever ;  if  such  brother 
has  more  daughters  than  one,  they  are  to  take  as  tenants  in  common, 
and  not  as  joint  tenants.  There  are  similar  limitations  as  to  the 
daughters  of  the  first,  second,  and  third  existing  nephews ;  and  also  to 
the  daughters  of  unborn  nephews,  which  last  limitations  are  perhaps  bad 
for  remoteness.  It  is  to  be  observed  that,  in  the  limitation  of  the  estates 
in  tail  male  to  the  sons,  the  language  is  that  of  successive  limitations ; 
whereas  the  limitations  to  the  daughters  are  alternative.  Suppose  that 
the  devisor's  nephew,  John,  had  left  a  son  and  a  daughter,  and  such  son 
had  left  a  daughter,  and  John's  daughter  had  died  without  issue ;  sup- 
pose also  that  Thomas  had  left  a  daughter  who  had  issue  female  only : 
then,  upon  the  failure  of  issue  male  of  the  devisor's  nephews,  if  the 
estates  limited  to  the  daughters  of  the  devisor's  nephews  be  estates  tail, 
the  granddaughter  of  the  more  remote  son  would  take  in  preference  to 
the  granddaughter  of  John,  who  would  have  no  estate  at  all.  But,  if 
the  estates  limited  to  the  daughters  be  estates  in  fee  simple,  the  grand- 
daughter of  John  would  take  as  heir  to  her  aunt,  John's  daughter.  And 
there  can  be  little  doubt  that  the  devisor  meant  to  prefer  the  females  of 
elder  branches  to  those  of  younger  branches.  The  authority  of  the 
cases  is  very  strong  in  favour  of  construing  "  such  issue"  to  mean  the 
*^im  *daughters,  and  not  the  issue  of  their  bodies  :  Doe  dem.  Comber- 
"^^"J  bach  V.  Perryn,  3  T.  R.  484  (decided  in  1789)-;  Rex  r.  The 
Marquis  of  Stafford,  7  East  521 ;  Doe  dem.  Littledale  v,  Smeddle,  2 
B.  &  Aid.  126 ;  Foster  v.  Hayes,  4  E.  &  B.  717  (E.  C.  L.  R.  vol.  82); 
2  E.  &  B.  27  (E.  C.  L.  R.  vol.  75) ;  Jarman  on  Wills,  ch.  XL.  sect.  3; 
Burton's  Elementary  Compendium,  p.  268  (7th  ed.) ;  Powell's  Essay  on 
Devises,  vol.  2,  p.  532  (3d  ed.).  And  it  is  manifest  that  this  would  have 
been  the  construction  of  the  Court  below,  except  for  the  shifting  clause. 
[CoCKBURN,  C.  J. — Subject  to  what  may  be  said  in  answer,  you  may 
for  the  present  assume  that,  and  discuss  at  once  the  effect  of  the  shift- 
ing clause.] 

The  shifting  clause  is  so  worded  that  it  cannot  be  carried  out :  and 
the  true  explanation  seems  to  be  that  suggested  below:  namely,  that 
the  devisor  has  attempted  to  apply  the  same  language  to  life  estates, 
estates  tail,  and  estates  in  fee  simple.  What  is  meant  to  be  the  conse- 
quence  of  a  tenant  for  life,  who  has  a  son,  becoming  a  priest  ?  Literally, 
the  son's  remainder  in  tail  would  be  destroyed,  because  the  land  is  to 
go  over  as  if  the  party  becoming  a  priest  had  died  without  issue.  But 
that  cannot  possibly  have  been  the  intention.  [Williams,  J. — Do  you 
say  the  clause  has  no  effect  at  all  ?]  It  must  affect  only  the  estate  of 
the  party  professing.  In  Dill  v.  Earl  of  Haddington,  8  CI.  &  F.  168, 
173,  there  were  four  events  bearing  on  the  (question  whether  a  sum  of 
3000/.  was  to  be  paid:  the  gift  itself  was  in  clear  terms;  but  it  was 
contended  that  a  subsequent  clause  affected  the  meaning.  Lord  Gotten* 
ham,  C,  said:  "It  is  quite  clear  that  there  were  four  events  contem- 
plated."    *'  These  several  provisions,  if  they  had  been  provided  for  in 
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difierent  cl»ases  of  the  ^settlement,  would  do  doubt  have  been   r^qii 
expressed  in  very  different  terms  from  those  which  we  find  upon   L 
the  face  of  this  deed ;  but  the  parties  have  endeavoured  to  express  all 
under  one  provision ;  and  from  thence,  as  it  appears  to  me,  has  arisen 
the  obscurity.     But  the  mode  of  dealing  with  a  case  of  this  sort  is,  first 
of  all,  to  look  at  the  event  which  has  happened,  and  then  to  see  whethet 
that  part  of  the  deed  which  is  in  question  in  the  present  discussion  does 
or  does  not  embrace  within  itself  the  means  of  ascertaining  the  inten- 
tions of  the  parties  in  that  paiticular  event.     If  that  be  sufficiently 
clear,  it  is  not  material  whether  the  other  events,  which  have  not  occur- 
red, are  or  are  not  provided  for  with  a  degree  of  obscurity,  which,  if 
those  events  had  happened,  might  have  created  considerable  difficulty  as 
to  the  construction  of  the  settlement."     The  Court  will  not  expound 
the  meaning  of  the  devise  by  a  provision  made  for  events  which  have 
not  occurred.     The  whole  clause  bears  marks  of  want  of  consideration. 
Oq  the  profession  taking  place,  the  next  in  reversion  is  immediately  to 
enter:   but  the   party  professing  may  have   no  interest  except  as  a 
remote  remainder-man ;  so  that  there  may  be  no  one  who  can  enter 
immediately,  perhaps  no  one  who  ever  can  enter.    [Williams,  J. — Tou 
contend  that  the  obscurity  begins  earlier,  *'  issue"  being  used  instead  of 
^'daughters.'*]    The  meaning  of  that  word,  so  occurring,  is  not  obscure. 
[Williams,  J. — That  is,  since  the  late  decision  of  Foster  v.  Hayes,  4 
E.  k  B.  717  (E.  C.  L.  B.  vol.  82),  2  E.  &  B.  27  (E.  C.  L.  B.  vol.  76). 
CocKBURN,  C.  J. — The  clause  seems  to  assume  that,  on  the  forfeiture 
of  the  estate  by  the  party  professing,  it  would  not  go  to  the  heir  general.] 
It  would  go  to  the    heir  of   the  devisor.      [Williams,   J. — Th«n, 
•why  is  it  provided  that  the  estate  is  to  go  over  as  if  the  party   r^to-i  o 
were  dead  without  issue?     If  the  daughter  had  a  fee  simple,   ^ 
what  would  it  signify  whether  she  had  issue  or  not  ?]     The  earlier  part 
of  the  clause  would  take  elTect  by  her  estate  ceasing :  the  later  part  is, 
in  the  case  of  the  daughters  at  any  rate,  superfluous  and  unmeaning. 
[Martin,  B. — I  have  no  doubt  at  all  but  that  the  devisor  thought  only 
of  the  parties  professing  without  having  married  at  all.     Br  am  well, 
B. — You  argue  against  a  particular  construction  on  the  ground  of  con- 
sequences which  you  say  would  follow  from  it.     Is  not  the  probable 
Bolution,  that  the  devisor  never  thought  of  the  consequence  at  all  ?]   The 
fair  result  seems  to  be  that  a  clause,  so  confused  and   contradictory 
affords  no  assistance  in  elucidating  the  rest  of  the  devise,  and  cannot  be 
used  as  a  clue  to  the  devisor*s  meaning.     The  language  used  by  the 
Court  of  Queen's  Bench,  in  Doe  dem.  Luscombe  v,  Yates,  5  B.  &  Aid. 
544,  554  (£.  C.  L.  R.  vol.'  7),  as  to  a  clause  devesting  an  estate  in  the 
event  of  steps  not  being  taken  to  adopt  a  family  name,  may  be  applied 
here :  "  We  are  to  consider,  that  this  is  a  proviso  introduced  to  defeat 
ftn  estate,  already  vested,  for  the  breach  of  a  condition  subsequent,  and 
i^  in  the  nature  of  a  forfeiture,  and  consequently  that  the  words  of  it 
must,  according  to  general  rules  and  principles,  be  construed  strictly, 
ftnd  effect  must  not  be  given  to  it,  unless  the  supposed  intention  of  the 
testator  be  expressed  in  plain  and  unambiguous  language."     In  Thorn- 
hill  V.  Hall,  2  CI.  &  F.  22,  86,  the  House  of  Lords  refused  to  allow  an 
unequivocal  gift  in  one  part  of  a  will  to  be  qualified  by  the  inference 
drawn  from  the  language  of  a  subsequent  clause  which  was  not  equally 
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^o-iQ-i  clear  and  decisive.  *[Martin,  B. — That  case  appears  to  me 
^  inapplicable.  The  defendants  apply  this  clause  only  to  showing 
in  what  sense  the  devisor  used  his  words.  Cockburn,  G.  J. — You 
assume  that  the  earlier  part  is  unambiguous.  Now  the  words  used  in 
the  earlier  part  gave  rise  to  doubts,  which  have  indeed  been  solved  hj 
the  decisions  :  but  the  decisions  were  upon  cases  in  which  there  was  no 
proviso  like  this  shifting  clause.  Williams,  J. — You  have  clear  words 
giving  the  land  to  the  daughter  and  her  heirs :  then  the  rule  is  that,  if 
the  land  is  to  go  over  in  default  of  heirs,  that  is  an  estate  tail.]  In 
Doe  dem.  Gallini  v.  Gallini,  5  B.  &  Ad.  621,  640  (E.  C.  L.  R.  vol. 
7),  in  Q.  B.,(a)  the  Court  said :  •'  The  more  correct  mode  of  stating  the 
rule  of  construction  is,  that  technical  words,  or  words  of  known  lepl 
import,  must  have  their  legal  effect,  even  though  the  testator  uses  in- 
consistent words,  unless  those  inconsistent  words  are  of  such  a  natore 
as  to  make  it  perfectly  clear  that  the  testator  did  not  mean  to  use  the 
technical  words  in  their  proper  sense.''  Lord  Redesdale,  in  Jesson  r. 
Doe  dem.  Wright,  2  Bligh  1,  56,(J)  said :  "  There  is  such  a  variety  of 
combination  in  words,  that  it  has  the  effect  of  puzzling  those  who  are  to 
decide  upon  the  construction  of  wills.  It  is  therefore  necessary  to  estab* 
lish  rules,  and  important  to  uphold  them,  that  those  who  have  to  advise 
may  be  able  to  give  opinions  on  titles  with  safety.  From  the  variety  and 
nicety  of  distinction  in  the  cases,  it  is  difficult,  for  a  professional 
adviser,  to  say  what  is  the  estate  of  a  person  claiming  under  a  will.  It 
cannot  at  this  day  be  argued,  that,  because  the  testator  uses  in  one  part 
^0141    of  his  will  words  having  a  clear  meaning  in  *law,  and  in  another 

•  ^  part  other  words  inconsistent  with  the  former,  that  the  first  words 
are  to  be  cancelled  or  overthrown.-'  In  Egerton  v.  Earl  Brownlow,  4  11. 
L.  Ga.  1,  209,(c)  Lord  St.  Leonards  lays  down  a  similar  principle.  In 
Grey  v.  Friar,  4  H.  L.  Ca.  o65,{d)  the  effect  of  a  proviso  upon  preced- 
ing words  was  discussed. 

On  this  day, 

Fleming  appearing  for  the  respondents  (defendants  below),  but  was 
not  called  upon. 

CocKBURN,  C.  J.— It  is  unnecessary  to  call  on  the  counsel  for  the 
defendants  to  answer  the  arguments  which  have  been  urged  for  the 
plaintiff,  as  we  are  unanimously  of  opinion  that  the  judgment  of  the 
Court  of  Queen's  Bench  should,  be  affirmed.  And,  on  the  view  which 
we  tako,  it  is  also  unnecessary  to  call  upon  Mr.  ManxBty  for  the  remain- 
der of  his  argument.  When  the  will  comes  to  be  looked  at,  although  it 
is  true  that,  conformably  with  modern  authorities,  the  remainders  to  the 
daughters  would,  if  the  shifting  clause  were  left  out  of  consideration,  be 
constiued  as  a  fee  simple,  yet  we  must  take  the  will  as  a  whole,  and  look 
at  the  earlier  part  in  conjunction  with  the  shifting  clause.  It  was  argued 
that,  independently  of  the  shifting  clause,  the  words  necessarily  created  a 
fee  simple,  and  that  the  shifting  clause  was  inconsistent,  and  appeared  to 

(a)  Affirmed,  on  error,  in  Exch.  Ch. ;  Doe  dem.  Gallini  c.  Gallini,  3  A.  A  E.  310  (E.  C.  L. 
R.  vol.  30). 

(6)  In  Dom.  Proc.,  oyermling  the  judgment  of  K.  B.  in  Doe  dem.  Wright  «.  Jesson,  5  M.  A 
8.  &5. 

(c)  In  Dom.  Proc,  reversing  the  decree  of  Lord  Cranworth,  V.  C,  in  Egerton  ».  Lord  Brown- 
low,  1  Sim.  N.  S.  4Gi. 

(c/)  In  Dom.  Proc,  affirming  the  judgment  of  the  Exch.  Ch.,  in  Friar  w.  Grey,  5  Exch.  597,t 
which  reversed  the  judgment  of  the  Court  of  Exchequer,  in  Friar  v.  Grey,  b  Exch.  684.t 
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lie  drawn  per  incuriam,  and  that  the  Court  could  give  no  '^'weight  p^qi  r 
to  it.  I  cannot  bring  mj  mind  to  construe  the  will  in  this  way.  ^ 
Mr.  Manisty  argued  that,  according  to  modern  authorities,  the  words 
^*  for  default  of  such  issue,"  so  far  as  independent  of  the  shifting  clause, 
must  be  taken  to  have  the  meaning  upon  which  he  insists :  but  he  over- 
looked the  fact  that  the  will  was  made  as  long  ago  as  1765,  and  that  the 
rale  of  law  upon  which  he  relies  is  comparatively  modern :  indeed,  so 
late  as  the  case  of  Foster  v.  Hayes,  4  E.  &  B.  717  (E.  0.  L.  R.  vol.  82), 
2  E.  k  B.  27  (E.  C.  L.  R.  vol.  75),  the  very  eminent  counsel  who  was 
Solicitor-General,  Sir  Richard  Bethell,  argued  that  this  was  not  the  true 
coDstruction.  And,  though  the  early  parts  of  the  will,  which  are  skil- 
fullj  drawn,  might,  if  taken  by  themselves,  be  construed  otherwise  in 
cooformity  with  modern  authorities,  it  does  not  follow  that  the  devisor 
might  not  mean  to  give  to  the  daughters,  not  an  estate  in  fee  simple,  but 
one  in  fee  tail,  though  not  in  fee  tail  male.  I  think  that,  in  the  main, 
the  effect  of  the  authorities  is  that  the  words,  when  they  occur  as  in  the 
earlier  part  of  the  will,  give  a  fee  simple ;  but  they  are  not,  of  them- 
selves, so  conclusively  binding  as  to  prevent  us  from  coming  to  a  dif- 
ferent conclusion  when  we  take  into  consideration  other  parts  of  the  will 
showing  that  it  was  not  the  intention  to  give  a  fee  simple.  That  being 
80,  we  clearly  cannot  give  effect  to  the  shifting  clause  unless  we  suppose 
the  previous  words  to  give  an  estate  tail.  I  am  therefore  of  opinion 
that,  when  we  read  the  earlier  words  of  the  will  by  the  aid  of  the  shift- 
ing clause,  we  must  construe  them  as  giving  an  estate  tail  general  to  the 
daughters.     The  judgment  therefore  must  be  aflSrmed. 

^Pollock,  C.  B.— I  entirely  agree  with  my  Lord  Chief  Justice,  r*q-i /^ 
and  am  of  opinion,  with  the  rest  of  the  Court,  that  Mr.  Manisty't  ^ 
argument  need  not  be  pursued  further,  since  his  remaining  points  will 
not  arise.  I  agree,  for  the  reasons  assigned  by  my  Lord,  and  in  the 
Court  below.  The  short  point  is,  whether  the  daughters  take  an  estate 
in  fee  simple  or  in  tail.  And  it  appears  to  me  quite  plain,  from  the 
manner  in  which  the  clause  relating  to  the  event  of  the  parties  entering 
into  religion  is  drawn,  that  the  devisor  imagined  that  the  will  had  not 
exhausted  itself  by  giving  a  clear  fee  simple  to  any  one,  but  that  some 
nlterior  estate  was  left.  The  only  way  to  give  effect  to  that  is  by  sup- 
posing the  estate  given  to  the  daughters  to  be  one,  not  in  fee  simple, 
but  in  tail.  As  the  Lord  Chief  Justice  l^as  put  it,  to  express  the  thing 
in  a  narrow  compass,  the  doctrine,  according  to  which  the  words  occur- 
ring are  construed,  was  not,  at  the  time  when  this  will  was  made,  so 
well  settled  as  now.  At  all  events,  the  expressions  are  equivocal,  and 
might  be  construed  one  way  or  the  other.  But,  when  we  refer  to  the 
shifting  clause,  the  sense  in  which  the  devisor  has  used  the  words  is 
placed  beyond  doubt. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  I  assume  the 
words  ^'  for  default  of  such  issue,"  following  the  devise  to  the  daughters 
'*and  their  heirs,"  to  mean,  according  to  modern  authorities,  "for 
default  of  such  daughters."  But,  although  these  words,  if  unexplained, 
are  to  have  that  meaning,'  they  have  no  such  inflexible  meaning,  but 
are  capable  of  being  explained.  The  shifting  clause  does  explain 
them,  so  as  to  lead  us  to  the  conclusion  that  the  words  here  refer,  not 
to  daughters,  ♦but  to  issue  of  the  body  of  the  daughters.  When  r*Qi  7 
the  shifting  clause  is  looked  at,  the  words  admit  of  no  other  ex-  ^ 
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planation.     I  think  the  judgment  of  the  Court  of  Queen's  Bench  fully 
unanswerable. 

Martin,  B. — I  am  fully  of  the  same  opinion.  In  Towns  v.  Wentwortb, 
11  Moore's  P.  C.  C.  626,  543,  Mr.  Pemberton  Leigh,  the  present  Lord 
Kingsdown,  thus  laid  down  the  rule  as  to  the  construction  of  a  will. 
'-^  In  order  to  determine  the  meaning  of  a  will,  the  Court  must  read  the 
language  of  the  testator  in  the  sense  which  it  appears  he  himself  attach- 
ed to  the  expressions  which  he  has  used,  with  this  qualification,  that 
when  a  rule  of  law  has  affixed  a  certain  determinate  meaning  to  techni- 
cal expressions,  that  meaning  must  be  given  to  them,  unless  the  testator 
has  by  his  will  excluded,  beyond  all  doubt,  such  construction.  When 
the  main  purpose  and  intention  of  the  testator  are  ascertained  to  the 
satisfaction  of  the  Court,  if  particular  expressions  are  found  in  the  will 
which  are  inconsistent  with  such  intention,  though  not  sufficient  to  cod- 
trol  it,  or  which  indicate  an  intention  which  the  law  will  not  permit  to 
take  effect,  such  expressions  must  be  discarded  or  modified ;  and,  on  the 
other  hand,  if  the  will  shows  that  the  testator  must  necessarily  hare  in- 
tended an  interest  to  be  given  which  there  are  no  words  in  the  will 
expressly  to  devise,  the  court  is  to  supply  the  defect  by  implication,  and 
thus  to  mould  the  language  of  the  testator,  so  as  to  carry  into  effect,  as 
far  as  possible,  the  intention  which  it  is  of  opinion  that  the  testator  has 
on  the  whole  will,  sufficiently  declared."  I  have  read  nowhere  so  good 
^qiQ-i  &Q  enunciation  of  the  law.  Now,  *when  this  principle  is  applied 
^  to  the  present  case,  it  is  clear  that  we  must  affirm  the  judgment 
below.  The  will  begins  by  giving  to  the  devisor's  brother  Charles  for 
life ;  then  to  trustees  to  preserve  contingent  remainders ;  then  to  the 
said  Charles's  son,  the  devisor's  nephew  John,  for  life ;  then  to  trustees 
to  preserve  contingent  remainders ;  then  *'  to  the  use  and  behoof  of  the 
first  son  of  the  body  of  my  said  nephew  John  Biddulph  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body  of  such  first  son  lawfully  issu- 
ing. And,  for  default  of  such  issue,  to  the  use  and  behoof  of  the 
second,''  &c.,  sons  of  John  successively  and  the  heirs  male  of  their  bodies. 
^'And,  for  default  of  such  issue,"  similar  limitations  to  Charles,  the 
second  son  of  the  devisor's  brother  Charles  and  his  sons.  "  And,  for 
default  of  such  issue,"  similar  limitations  to  Thomas,  the  third  son  of 
the  devisor's  brother  Charles,  and  his  sons.  '^  And,  for  defntult  of  such 
issue,"  to  the  fourth  and  other  sons  of  the  devisor's  brother  Charles,  to 
be  begotten,  successively  in  tail  male.  The  will  thus  exhausts  all  the 
male  issue  of  the  devisor's  brother  Charles.  If  the  will  had  stopped 
there,  the  argument  of  Mr.  Manuity  would  have  been  irresistible.  Bat 
it  does  not  stop  there :  it  goes  on  to  limit  estates  to  the  daughters  of  the 
devisor's  brother  Charles,  and  to  the  daughters  of  the  said  Charles's 
sons.  ^^  And,  for  default  of  such  issue,"  the  remainder  is  limited  to  the 
devisor's  two  sisters,  Mary  Stonor,  and  Ann  Wright,  in  fee,  as  tenants 
in  common.  So  that  apparently,  in  this  part  of  the  will,  the  devisor 
provides  for  all  the  male  descendants  of  his  brother  Charles  (apparently 
his  only  brother),  and  then  for  his  brother's  female  descendants,  and  the 
female  descendants  of  his  brother's  sons ;  and  then,  in  the  event  of  these 
^qiqi  *11  failing,  the  devisor's  two  sisters  are  *to  be  owners  in  fee.  Mr. 
^  ManiBty*s  argument  was  that,  upon  the  birth  of  the  daughters 
of  Thomas  after  the  death  of  the  devisor,  the  estate  would  vest  in  such 
daughters  in  fee,  and  devest  the  limitations  over.    Applying  Lord  Kings- 
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down's  rule,  this  construction  is  so  inconsistent  with  the  apparent  inten- 
tion of  the  testator  that  I  would  be  content  to  found  my  judgment  on 
that.  On  what  words  does  Mr.  Manisty  rely  ?  On  the  words  "  and,  for 
default  of  such  issue."  Now  "  heirs"  includes  issue,  but  extends  to  a 
great  deal  more.  According  to  Mr.  Manistyy  we  are  to  interpret  the 
words  as  meaning  "for  want  of  such  daughter  being  born."  I  think 
we  cannot  gire  them  that  meaning,  but  must  understand  them  as  mean- 
ing "  for  default  of  heirs  of  the  body."  If,  therefore,  the  will  had  stood 
there,  I  should  have  been  prepared  to  give  judgment  for  the  defendants. 
Bat  then  we  have  the  proviso,  that  in  the  event  of  any  nephew,  or 
daughter  of  the  devisor's  brother,  or  of  his  nephews,  becoming  priest  or 
nun,  the  "  next  in  reversion"  is  to  take  the  land.  What  is  the  meaning 
of  that?  It  shows  that,  when  the  devisor  previously  spoke  of  "heirs," 
he  meant  "heirs  of  the  body:"  that  is  as  clear  to  me  as  if  I  found  it 
defined  in  an  interpretation  clause ;  as  plain  as  a  thing  can  be.  I 
hare  not  the  least  doubt  in  the  world.  If  he  had  meant  otherwise,  he 
would  have  been  making  a  provision  utterly  repugnant  from  bis  former 
limitation. 

Crowber,  J. — I  am  of  the  same  opinion ;  but  I  found  my  judgment 
entirely  on  the  shifting  clause.  For  I  think  we  are  bound  by  Foster  v. 
Hayes,  4  E.  &  B.  717,  2  E.  &  B.  27,  to  hold  that,  *if  we  had  not  r^oon 
that  clause,  the  words  "  for  default  of  such  issue"  must  have  been  ^  '* 
understood  as  meaning  "  for  default  of  such  daughters."  But  the  shift- 
ing clause  shows,  most  satisfactorily,  that  the  devisor,  by  these  words, 
meant  "for  default  of  heirs  of  the  body." 

Bramwell,  B. — I  am  of  the  same  opinion  ;  and  I  would  limit  myself 
to  gimply  expressing  my  concurrence  in  the  judgment  of  the  Court,  but 
for  this.  The  words  "for  default  of  such  issue"  are  ambiguous;  but  I 
think,  they,  of  themselves,  would  not  alter  the  interest  previously  limit- 
ed to  the  daughters  and  their  heirs.  But  the  shifting  clause  shows 
clearly  that  the  words  are  used  by  the  devisor  in  the  sense  of  "  for  de- 
fault of  heirs  of  the  body."  Mr.  Manisty  argues  that  from  this  con- 
struction many  consequences  would  follow  which  the  devisor  did  not 
contemplate.  My  reason  for  adding  these  remarks  is  that  I  wish  to  say 
I  consider  this  argument  very  fallacious.  It  is,  I  think,  a  mistake  to 
suppose  that  the  devisor  contemplated  all  the  consequences  which  would 
follow  from  the  disposition  which  he  makes.  This  assumption  is  made 
in  many  cases  respecting  real  property.  I  do  not  profess  to  be  very 
familiar  with  such  cases :  but,  in  the  present  case,  such  an  argument  is 
clearly  fallacious.  Judgment  affirmed. 

Devise  to  testator's  daughter  H.  for  "  The  generality  of  the  word  issue," 

life,  remainder  to  her  children  in  fee,  said  that  learned  judge,   <^  being  re- 

"  provided  that  if  my  said  daughter  strained  by  the  words  child  or  children, 

slioll  happen  to  die  without  issue,"  then  (as)  has  been  satisfactorily  shown  by 

to  the  testator's  son  J.     This,  in  the  the  authorities."    In  Williams  v.  Leech, 

opinion  of  Gibson,  C.  J.,  in  De  Haas  v.  28  Penn.  St.  89,  and  Naglee's  Appeal, 

BttDo,  2  Barr  337,  was  sufficient  to  33  Id.  89,  however,  the  operation  of 

give  a  fee  simple  to  the  children,  with  the  rule  which  there,  and  in  the  princi- 

an  executory  devise  over  to  J.,  H.  hav-  pal  case,  is  referred  to,  was  neglected  or 

io?  a  child  at  the  death  of  the  testator,  disregarded. 
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»Qon       *JOnAN  NEPONUCK  FISHER  v.  LADISLAUS  Graf 
"^-^J  IZATARAY.    May  8. 

A  oommission,  baving  been  isBued  in  tbis  cause  addressed  to  individual  commissioDcrs  to 
examine  witnesses  at  Pesth,  was  sent  back,  unexecuted,  tbrough  tbe  Austrian  embaf.^y,  03 
tbe  ground  tbat  the  Austrian  Qovernment  did  not  permit  any  but  the  tribunals  of  the 
country  to  examine  witnesses  in  Hungary.  This  Court  made  absolute  a  rule  dircrtiog  a 
commission  to  issue  directed  to  the  Imperial  Royal  Prorincial  Court  at  Pesth,  to  exunice 
the  witnesses. 

Watkin  Williams,  in  this  Term,  ob tailed  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  a  commission  should  not  issue,  directed  to 
the  Imperial  Royal  Provincial  Court,  or  any  judge  thereof,  at  Pesth 
in  the  kingdom  of  Hungary,  for  the  purpose  of  examining  witnesses* 
and  why  the  usual  clause,  rendering  the  oath  necessary,  should  not  be 
omitted. 

The  rule  was  obtained  on  an  affidavit  of  defendaftit's  attorney  that  a 
commission,  addressed  to  individuals  as  commissioners  at  Pesth,  had 
been  returned  unexecuted,  and  that  the  deponent  had,  on  application  to 
the  Austrian  Embassy,  been  informed  by  one  of  the  secretaries  of  the 
Austrian  Legation  that  the  commission  ought  to  have  been  directed  to 
the  above-named  Court. 

Lord  Campbell,  C.  J.,  stated  that,  in  consequence  of  a  commuDica- 
tion  between  the  Austrian  Embassy  and  the  Foreign  Office  on  this  sub- 
ject, he  had  had  an  interview  with  the  Austrian  Ambassador,  and  had 
learned  that  the  Austrian  Government  had  caused  it  to  be  returned, 
because  it  prohibited  the  execution,  in  Hungary,  of  a  commission  directed 
to  individuals,  but  that  no  objection  would  be  made  to  the  execution  of 
a  commission  directed  to  one  of  the  Courts  of  that  country. 

Blackburn  now  showed  cause. — The  effect  of  making  this  rule  ab?o- 
♦qoo-i  lute  wTll  be  to  delay  the  plaintiff  ♦indefinitely.  If  the  commis- 
-*  sion  issues  to  the  persons  who  are  the  judges  of  the  Court,  the 
Austrian  Government  will  not  permit  it  to  be  executed ;  if  it  is  sent  to 
the  Court  itself,  the  evidence,  when  returned,  will  not  be  admi8sible.(4) 
Stat.  1  W.  4,  c.  22,  s.  4,  authorizes  the  issuing  of  a  commission  to  any 
persons  named  in  the  order,  but  not  to  a  tribunal.  [Lord  Campbell, 
C.  J. — ^We  are  informed  by  the  Master  that  a  commission  issued  to  tbe 
Royal  Town  Court  of  Berlin  in  a  case  of  The  Times  Life  Assurance 
Company  v.  The  National  Alliance  Company.(6)]  The  order  there,  it 
is  understood,  was  made  by  consent  of  the  parties.  The  objection  is  not 
merely  on  the  ground  that  the  words  of  the  statute  do  not  authorize 
such  a  commission,  but  substantial.  The  Court  in  Hungary  will  take 
the  evidence  according  to  the  rules  of  Hungarian  law,  which  no  doubc 
are  different  from  the  English  laws  of  evidence.  [Lord  Campbell,  C. 
J. — I  do  not  know  that  the  Hungarian  Court  will  disregard  the  rules 
of  English  law  when  acting  in  aid  of  an  English  Court;  but,  if  anything 
objectionable  is  admitted  by  them,  it  may  be  objected  to  at  the  trial.] 
At  all  events,  the  evidence  should  be  upon  oath :  the  form  of  the  oath 
need  not  be  prescribed ;  but  the  rule  as  drawn  up  proposes  to  omit  it 
altogether.     [Lord  Campbell,  C.  J. — The  rule  must  be  altered  in  that 

(o)  See  Clay  v,  Stephenson,  3  A.  A  E.  807  (E.  C.  L.  R.  vol.  30),  7  A.  A  E.  1S5,  ISS  ^E.  C  L. 
R.  vol.  34),  Lumley  v.  Gye,  3  E.  A  B.  114  (E.  C.  L.  R.  voL  77). 
(6)  Not  reported. 
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respect,  and  by  omittiDg  the  words  "or  any  judge  thereof/']  And  the 
costs  of  the  former  commission,  which  has  proved  abortive  without  fault 
of  the  plaintiff,  ought  not  to  be  borne  by  him. 

Lu9k  and  W,  Williams  were  not  heard  in  support  of  the  rule. 

Lord  Campbell,  C.  J. — In  this  case  a  commission  had  '^'issued,  r^ooo 
at  the  instance  of  the  defendant,  directed  to  individuals  to  take  '- 
evidence  in  Hungary ;  and  that  has  proved  abortive.  It  appears,  from 
tlie  information  communicated  by  the  Austrian  Embassy,  that  the  rea- 
son was  that  the  Imperial  Government  will  not  permit  a  commission  to 
be  executed  by  individuals,  but  that  it  may  be  executed  by  one  of  the 
tribunals  of  the  country.  Then  the  application  is  to  us  to  direct  a  com- 
mision  to  the  Imperial  Royal  Provincial  Court  at  Pesth.  We  have  no 
reason  to  doubt  that  they  will  do  justice ;  and  I  think  we  have  jurisdic- 
tion to  issue  a  commission  to  a  tribunal,  where,  as  in  this  case,  to  refuse 
it  would  be  a  denial  of  justice.  When  the  commission  is  returned,  it 
will  be  open  to  Mr.  Blackburn  to  object  to  the  reception  of  the  evidence 
taken  under  it,  either  by  showing  that  something  objectionable  took 
place  before  the  Court  at  Pesth,  or  upon  the  ground  now  taken,  that  we 
have  no  jurisdiction  to  send  a  commission  to  a  tribunal ;  but  in  the 
meantime  it  must  go.  It  is,  however,  very  fair  that  the  plaintiff's  costs 
occasioned  by  the  abortive  commission  should  be  the  plaintiJOT's  costs  in 
the  caase  at  all  events. 

WiGHTMAN,  Erlb,  and  Crompton,  Js.,  concurred. 

Rule  absolute. 

The  rule,  as  drawn  up,  was  for  a  commission  to  issue  *^  to  the 
Imperial  Royal  Provincial  Court  at  Pesth  in  the  kingdom 
of  Hungary,  for  the  purpose  of  examining  witnesses,  on  the 
part  of  the  defendant,  on  oath ;  and  that  the  usual  clause, 
prescribing  the  form  of  the  oath,  should  be  omitted."(a) 

(o)  The  CommisBion  waa  sent  out,  but  nerer  returned. 


•MELVILLE  V.  LEESOM.    May  8.  [*324 

A  defendaot  taken  nnder  a  ca.  sa.  was,  on  sammons,  discharged  by  order  of  a  Judge,  with 
rwte,  he  bringing  no  action.  Held  that  those  costs  were  interlocutory  costs  within  the 
aeuing  of  Reg.  Gen.  Hil.  16  Vict.  s.  63. 

GRiFFns,  in  this  Term,  obtained  a  rule  to  show  cause  why  the  plain- 
tifis  should  not  be  at  liberty  to  set  off  the  costs  of  two  orders  after  men- 
tioned against  the  judgment  recovered  in  this  action. 

Pollock,  C.  B.,  had  made  an  order  in  this  cause  to  discharge  the  de- 
fendant from  custody  under  a  ca.  sa.,  he  bringing  no  action,  and  that 
the  plaintiff  should  pay  the  taxed  costs  of  that  order.  He  afterwards 
discharged,  with  costs,  a  summons  to  stay  the  taxation  of  these  costs. 

On  a  summons  to  deduct  the  costs  from  the  judgment,  he  referred  the 
matter  to  the  Court. 

Pigotiy  Serjt.,  now  showed  cause. — To  do  this  would  prejudice  the 
/ien  of  the  plaintiff's  attorney.  Reg.  Gen.  Hil.  16  Vict.  s.  63,  is  that 
'*  no  set-off  of  damages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attorney's  lien  for  costs  in  the  particular  suit  against 
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which  the  set-off  is  sought;  provided  nevertheless  that  mterlocutory  costs 
in  the  same  suit,  awarded  to  the  adverse  party,  may  be  deducted/'f^) 
In  Scott  V.  Count  de  Richebourg,  11  Com.  B.  447  (E.  C.  L.  R.  vol.  78), 
Maule,  J.,  says,  that  ''interlocutory  costs"  are  all  the  costs  the  right  to 
which  has  accrued  before  the  final  judgment.  [Wightman,  J. — These 
costs  are  in  a  proceeding  in  the  cause,  though  after  judgment.  Lord 
nionert  CAMPBELL,  C.  J. — I  should  think  all  *cost8  in  the  suit,  though 
-■  not  included  in  the  final  judgment,  interlocutory  costs.] 

GriffiU  was  not  called  upon  to  support  his  rule. 

Per  CuRiAM.(()  Rule  absolute. 

(a)  1  E.  A  B.  ziii.  (E.  C.  L.  R.  rol.  72). 

(6)  Lord  Campbell^  C.  J.,  Wightman,  Erie,  and  Cromptoiiy  Jf. 

END  OF  EASTER  TERM. 

The  Court  of  Queen's  Bench  did  not  sit  in  the  Vacation  foUowiDg 

Easter  Term. 


MEMORANDUM  OF  EASTER  VACATION. 

In  this  Vacation,  the  following  Gentlemen,  barristers  at  law,  were  called 

to  the  degree  of  the  coif. 

William  Payne,  of  Gray's  Inn,  Esquire,  who  gave  rings  with  the  motto 
lieverentia  Legum.     (Queen's  warrant  of  11th  May,  1858.) 

John  Cross,  of  Gray's  Inn,  Esquire,  who  gave  rings  with  the  motto  h 
crucefido,     (Queen's  warrant  of  17th  May,  1858.) 

John  Tozer,  of  Lincoln's  Inn,  Esquire,  who  gave  rings  with  the  tnotto 
Et  tenui  telas  diacreverat  auro,     (Queen's  warrant  of  17th  May,  1858.) 

Charles  Petersdorff,  of  The  Inner  Temple,  Esquire,  who  gave  ring? 
with  the  motto  Nee  mora^  nee  requies.  (Queen's  warrant  of  20th  Maj, 
1858.) 


CASES 


ARGUED  AND  DETERMINED 


HI  TBI 


Q  U  E  E  N'S    BENCH, 


(Crinitq  (Etrm, 


XXI.  yiCTOBIA.    1858. 


The  Judges  who  nsually  sat  ia  Banc  in  this  term,  vere : 
Lord  Gahpbbll,  G.  J.  Eblb,  J. 

COLERIDGB,  J.  CROHPTOK,  J. 


APPLETON  BENNETT  and  CHARLES  FREDERICK  BENNETT 
V.  WILLIAM  MARSHALL  IRELAND.    May  22. 

Bt  tgrwmcnt  between  F.,  the  reoeirer  appointed  in  Chancery  for  lands  and  buildings  thereon, 
&u(l  J^  it  was  recited  that  J.  bad  expended  money  in  improving  the  premises  on  the  under- 
staadiog  that  a  lease  thereof  should  be  granted  to  him  on  the  terms  after-mentioned 
(poriaant  to  a  prerioas  agreement  with  purties  at  that  time  interested),  in  conflideration 
whereof  F.  had  eonsented  to  enter  into  this  agreement.  And  it  was  witnessed  that  F.,  in 
consideration  of  the  premises,  and  according  to  bis  power,  agreed  with  J.  to  let  to  him,  and 
J.  agreed  to  take,  the  land,  with  the  baildings  thereon  lately  converted  at  J.'s  expense  into  a 
mill,  and  other  baildings,  to  hold  for  twenty-one  years  at  rent  payable  quarterly.  And  it 
«u  agreed  that,  when  that  agreement  should  hare  been  approved  of  by  the  Court  of 
CksBMry,  or  the  Master,  or  if  it  should  be  ascertained  that  such  sanction  was  not  necessary, 
a  lease  should  be  executed  by  F.  to  J.  (and  a  counterpart  by  J.),  under  the  terms  in  the 
igreenent  stipulated,  which  should  contain  covenants  on  the  part  of  J.  "  to  pay  the  said  rent 
is  Banner  before  mentioned,  damage  by  fire  excepted,"  and  to  keep  the  premises  in  repair, 
and  to  deliver  up  possession  of  the  premises  "  and  all  the  present  additions,"  "  but  not 
ioeluding  any  buildings  not  shown"  on  a  plan  endorsed,  in  good  repair,  "  damage  by  fire 
axeepted."  And  that,  until  the  lease  should  be  granted,  F.  might  distrain  "  for  all  or  any 
part  of  the  rent  hereby  agreed  to  be  paid."  Provided  that  the  agreement  should  be  in  all 
respects  subject  to  the  approbation  of  the  Court  of  Chancery  or  the  Master,  F.  undertaking  to 
adeavour  to  obtain  such  approbation :  but,  if  the  approbation  were  refused  the  agreement  to 
be  void. 

J-  aatered  into  poaeassion,  and  erected  new  buildings. 

Held,  that  J.  was  tenant  from  year  to  year  on  such  terms  as  would  be  inserted  in  a  lease 
pursaiog  the  agreement,  so  far  as  they  were  applicable  to  a  tenancy  from  year  to  year. 

That,  if  any  part  of  the  premises  originally  demised  were  destroyed  by  fire,  the  result  would 
^  not  to  destroy  or  suspend  the  whole  rent»  but  to  entitle  J.  to  a  deduction  from  the  rent 
aeeordtng  to  the  proportion  which  the  annual  value  of  the  destroyed  part  bore  to  the  annual 
▼•1m  of  the  whole:  taking  (dubitante  Orompton,  J.)f  the  whole  to  be  the  premises  as 
wigioally  demised,  not  as  improved  by  subsequent  additions  made  by  J. 
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First  count,  for  money  payable  for  use  of  messuages,  mills,  cottagea, 
^097-1   &c.,  lands,  &c.     Second  count,  on  accounts  stated. 

"*  -I       *Pleas.    1.  Payment  into  Court  of  \0L    2.  (not  now  material). 

Replication.  That  the  10/.  was  not  enough  to  satisfy  the  claim  of 
plaintiffs. 

The  particulars  claimed  ZIL  10«.,  three  quarters'  rent,  due  24th  June, 
1856. 

On  the'  trial,  before  Bramwell,  B.,  at  the  Liverpool  Summer  Assizes, 
1856,  it  appeared  that  the  premises  had  been  the  property  of  Samuel 
Barker,  deceased,  who  had  devised  them  ;  and  that,  after  his  death,  pro- 
ceedings in  Chancery  having  taken  place,  George  Ferneley  was  appointed 
receiver  in  May,  1846.  In  1848,  another  receiver  was  appointed  in 
lieu  of  George  Ferneley:  and,  in  1853,  the  present  plaintiffs  were  ap- 
pointed trustees ;  and  the  reversion  was  conveyed  to  them  by  deed  of 
September,  1853. 

While  Ferneley  was  receiver,  he  and  the  defendant  executed  an  agree- 
ment, dated  19th  September,  1846,  the  material  parts  of  which  are  as 
follows. 

"Memorandum,"  &c.  "Between  George  P^erneley,  of,"  &c.,  "of 
the  one  part,  and  William  Marshall  Ireland,  of,"  &c.,  '*  of  the  other 
part." 

"  Whereas  the  said  William  Marshall  Ireland  has  expended  350/.,  or 
thereabouts,  in  altering  and  improving  the  premises  hereinafter  men- 
tion^ed,  on  the  faith  and  understanding  that  a  lease  thereof  would  be 
granted  to  him  upon  the  terms  hereinafter  mentioned,  pursuant  to 
^qoo-i  *an  agreement  with  Robert  Bennett,  the  trustee  and  executor  of 
->  Samuel  Barker,  Esquire,  deceased,  prior  to  the  appointment  of 
the  said  G.  Ferneley  as  receiver  in  the  suit  Whitehead  ».  Bennett:  in 
consideration  whereof  the  said  G.  Ferneley  hath  consented  to  enter  into 
the  agreement  hereinafter  contained :  These  presents  therefore  witness 
that  he,  the  said  G.  Ferneley,  in  consideration  of  the  premises,  and 
according  to  his  power  and  authority,  and  so  far  as  he  can  or  lawfully 
m:iy,  hereby  agrees  with  the  said  W.  M.  Ireland  to  let  to  him,  and  the 
said  W.  M.  Ireland  hereby  agrees  with  the  said  G.  Ferneley  to  take 
from  him,  all  those  plots  of  land  situate,"  &c.,  ''with  the  buildings 
thereon  (lately  converted,  at  the  expense  of  the  said  W.  M.  Ireland, 
into  a  cotton  weaving  mill),  with  stable  and  two  cottages,  particularly 
delineated  and  described  in  the  plan  thereof  hereupon  endorsed,  together 
with  all  rights,  privileges,  and  appurtenances  to  the  premises  belonging 
or  appertaining;  reserving  nevertheless,"  &c.  (right  of  way,  described): 
"  To  hold  the  same  premises  for  the  term  of  twenty-one  years,  to  he 
computed  from  the  24th  day  of  June  last,  at  the  yearly  rent  of  421., 
payable  to  the  receiver  or  owner  for  the  time  being  of  the  said  premises, 
quarterly,  on  the  25th  March,  24th  June,  29th  September,  and  25th 
December ;  the  next  payment  thereof  to  become  due  on  the  29th  day  of 
September  next.  And  it  is  hereby  further  agreed  that,  when  this  agree- 
ment shall  have  been  approved  of  by  the  High  Court  of  Chancery,  or 
the  Master,  as  hereinafter  provided  for,  or  it  shall  be  ascertained  that 
such  sanction  is  not  necessary  or  required,  a  lease  of  the  said  mill  and 
premises  shall  be  forthwith  executed  by  the  said  G.  Ferneley,  and  all 
other  necessary  parties,  to  the  said  W.  M.  Ireland,  his  executors,  admi- 
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nistrators  or  ♦assigns,  for  the  period  and  under  the  terms  herein  r^ooo 
stipulated ;  and  a  counterpart  thereof  by  the  said  W.  M.  Ireland.  '• 
Aod  that  such  lease  and  counterpart  shall  contain  covenants,  on  the  part 
of  the  said  W.  M.  Ireland,  his  executors,  administrators,  and  assigns,  to 
pay  the  said  rent  in  manner  before  mentioned,  damage  by  fire  excepted. 
Also,  during  the  said  term,  to  maintain  and  keep  the  said  premises  in 
good  repair,  order,  and  condition,  except  the  main  walls,  roofs,  principal 
timbers,  and  outside  of  the  said  buildings.  Also  to  deliver  up  the  pos- 
session of  the  same  premises,  and  all  the  present  additions,  alterations, 
and  improvements,  to  and  in  the  same,  but  not  including  any  buildings 
not  shown  on  the  said  plan,  in  good  order,  repair,  and  condition,  damage 
bj  fire  excepted.  Also  to  permit  the  receiver  and  owners  for  the  time 
being  to  inspect  the  said  premises  twice  in  every  year,  with  or  without 
workmen  and  others,  and  to  complete  and  finish  all  reasonable  repairs 
and  reparations  then  and  there  found  within  three  months  after  notice 
in  writing  from  such  receiver  for  that  purpose.  The  said  lease  shall  also 
contain  a  proviso  for  re-entry  on  the  said  premises  in  case  the  said  rent 
shall  at  any  time  be  in  arrear  by  the  space  of  twenty-one  days  after  the 
same  shall  become  due,  and  there  shall  be  no  sufficient  distress.  And  it 
is  hereby  agreed  that,  until  such  lease  shall  be  granted,  it  shall  be  law- 
ful for  the  receiver  and  owners  for  the  time  being  of  the  said  premises 
to  distrain  for  all  or  any  part  of  the  rent  hereby  agreed  to  be  paid.*' 
Ireland  to  be  allowed  1002.  in  consideration  of  the  expense  he  had  been 
at.  **  Provided  always,  that  this  agreement  is  and  shall  be  in  all  respects 
subject  to  the  approbation  of  Her  Majesty's  High  Court  of  Ghaacery, 
or  the  Master  appointed  by  such  Court  in  the  aforesaid  cause ;  the  said 
6.  Ferneley  ^hereby  undertaking  to  use  his  utmost  endeavours  r^nn/v 
to  procure  such  approbation  at  the  earliest  practicable  period :  ^ 
but,  in  case  the  said  Court  or  the  said  Master  shall  refuse  such  applica- 
tion, and  shall  insist  upon  such  premises  being  re-let,  then  this  agree- 
ment, and  every  clause  herein  contained,  and  every  right  or  claim  arising 
in  respect  thereof,  at  law  or  in  equity,  shall  be  void  and  of  no  effect." 

The  defendant  entered  into  possession  of  the  premises  mentioned  in 
the  agreement,  and  erected  new  buildings  there.  Part  of  the  buildings 
originally  demised  consisted  of  a  mill,  which  was  burnt  down  in  October, 
1855.  The  mill  had  not  been  rebuilt.  The  counsel  for  the  defendant 
contended  that,  under  the  agreement,  this  wholly  did  away  with  or  sus- 
pended the  defendant's  liability  for  rent :  or,  at  any  rate,  that  a  deduc- 
tion should  be  made  from  the  rent,  which  should  bear  the  same  proportion 
to  the  whole  rent  as  the  annual  value  of  the  building  destroyed  by  fire 
bore  to  the  annual  value  of  the  whole  property  originally  demised.  The 
counsel  for  the  plaintiffs  contended  that  the  deduction,  if  any,  should 
bear  only  the  same  proportion  to  the  whole  rent  as  the  annual  value  of 
the  building  destroyed  bore  to  the  annual  value  of  the  whole  property  as 
improved  by  the  additional  buildings  which  the  defendant  had  erected. 
The  jury  found  that  the  annual  value  of  the  building  destroyed  was 
three-eighths  of  the  annual  value  of  the  property  originally  demised, 
corresponding  therefore  to  15Z.  159.  out  of  the  42/.-  It  was  agreed  that, 
if  only  a  proportional  deduction  were  allowed,  the  verdict,  on  the  prin- 
ciple of  proportion  suggested  for  the  defendant,  was  to  be  reduced  to 
3/.  9a.;  but,  on  the  principle  suggested  for  the.  plaintiffs,  to  9/.  10a.; 
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^«q-|-|  and  *that,  if  no  deduction  were  allowed,  the  verdict  should  be  for 
J  18Z.  14«.     The  learned  Judge  directed  the  verdict  to  be  entereJ 
for  the  ISL  14ir.,  leave  being  reserved  to  move  as  after  mentioned. 

In  last  Hilary  Term  (the  time  for  moving  having  been  several  times 
enlarged,  in  consequence  of  certain  proceedings  in  Chancery),  Knotckt^ 
for  the  defendant,  obtained  a  rule  calling  on  the  plaintiffs  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  defendant,  or  a  nonsuit, 
^'  on  the  ground  that,  by  the  agreement,  the  payment  of  rent  was  to  be 
suspended  until  the  plaintiffs  repaired  the  premises  destroyed  by  fire  :'* 
or  why  the  damages  should  not  be  reduced  to  9/.  10».,  or  3Z.  9«.,  "  on  the 
ground  that,  if  the  rent  was  payable  at  all,  defendant  was  only  liable  to 
pay  an  apportionment;  and  that,  in  ascertaining  the  apportionment,  the 
buildings  erected  by  the  defendant  after  the  agreement  ought  not  to 
have  been  considered." 

Hugh  Hill  and  Tomlinson  now  showed  cause. — The  defendant  con- 
tends, in  the  first  place,  that  the  terms  under  which  he  held,  to  be  col- 
lected from  the  agreement,  are  that  the  rent  is  not  to  be  paid  at  all,  for 
any  part  of  the  premises,  if  any  be  damaged  by  fire.  If  the  exception, 
*'  damage  by  fire  excepted,"  had  not  occurred,  the  tenant  would  have 
been  liable,  in  an  action  for  use  and  occupation,  for  the  whole  rent, 
whatever  proportion  of  the  property  had  been  destroyed  by  fire :  Izon 
t*.  Gorton,  5  New  Ga.  501  (E.  C.  L.  R.  vol.  35).  Here  it  is  not  clear  that 
the  exception  for  the  case  of  fire  applies  at  all  to  the  time  intermediate 
^009-1  between  the  occurrence  of  the  fire  and  the  next  quarter  *day. 
1'-'  Further,  the  agreement  is  to  be  in  all  respects  subject  to  the 
approbation  of  the  Court  of  Chancery  or  the  Master.  The  whole  or  any 
part  of  the  rent  agreed  to  be  paid  may  be  distrained  for  until  a  lease  is 
granted.  The  terms  of  the  lease  would  be  settled  by  the  Master,  who 
would  treat  the  stipulations  in  the  agreement  merely  as  heads  from  which 
the  lease  was  to  be  framed ;  and  he  would  bear  in  mind  that  the  reversion 
is  held  in  trust.  A  covenant  for  insurance  by  the  tenant  would  be 
inserted.  And,  if  any  abatement  were  made  upon  the  contingency  of 
fire,  it  would  at  any  rate  be  only  to  the  extent  of  the  damage  done. 
The  Court  of  Chancery  never  would  direct  the  execution  of  a  lease  con- 
taining a  stipulation  that,  upon  the  occurrence  of  any  damage  by  fire, 
however  slight,  the  whole  rent  was  to  cease,  the  land  still  remaining,  b^ 
it  would,  in  the  tenant's  possession.  Probably  it  would  be  provided 
that,  if  the  premises  became  totally  uninhabitable,  the  whole  rent  should 
be  suspended.  The  common  form,  suspending  a  proportionate  part  of 
the  rent  upon  injury  by  fire,  is  given  in  4  Bythewood's  Selection  of 
Precedents  (2d  ed.,  by  Jarman)  425,  Leoies^  and  in  Piatt's  Treatise  on 
Leases,  vol.  2,  Appendix,  p.  693.  Then,  if  the  abatement  is  to  be  pro- 
portionable, what  rule  of  proportion  is  to  be  applied?  It  is  found  that 
three-eighths  of  the  value  of  the  premises,  aa  originally  let,  are  de- 
stroyed. But  the  proportion  should  be  taken  between  the  value  of  th«* 
part  destroyed  and  that  of  the  part  remaining  uninjured  and  occupied ; 
and  this  latter  includes  the  value  of  the  new  buildings,  just  as  an  increase 
of  value  by  improved  cultivation  would  be  taken  into  account.  The 
whole  rent,  in  law,  issues  out  of  every  part.  The  agreement  contem- 
plates additions  to  be  made  by  the  tenant. 

*3331    '  *Knowle$  and   W.  R.  CoUj  contri. — The   question   must  be 
-'  determined  by  looking  to  the  particular  instrument ;  no  weight 
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ran  be  attached  to  precedents  in  other  cases.  The  party  letting  is  here 
not  an  ordinary  landlord,  but  a  mere  receiver ;  and  it  was  not  to  be  ex- 
pected that  he  should  bind  himself  to  repair.  On  the  other  hand,  the 
tenant,  as  the  party  letting  was  not  bound  to  repair,  would  naturally  re- 
quire some  stipulation  for  himself,  securing  the  repair.  This  was  done 
by  suspending  the  rent  during  the  continuance  of  damage  by  fire :  by 
this  it  became  the  interest  of  the  lessor  to  repair :  and  although  the 
effect  would  be  that  the  whole  rent  might  be  suspended  on  the  occur- 
rence of  a  trifling  damage,  yet  this  would  naturally  make  it  more  desi- 
rable and  more  easy  for  the  lessor,  by  a  trifling  expense,  to  re-entitle 
himself  to  the  rent.  The  note  (t)  on  the  passage  cited  from  4  By the- 
wood  and  Jarman's  Selection  of  Precedents  426,  shows  the  way  in 
which  parties  may  seek  to  secure  themselves  from  a  neglect  to  repair, 
and  the  difficulty  of  fixing  a  proportion.  There  is  in  this  agreement  the 
HDnsual  provision  for  the  tenant  to  deliver  up  the  premises  in  good 
repair, "  damage  by  fire  excepted."  [  Tomlinson: — It  is  by  no  means  un- 
usual.] If,  however,  the  abatement  is  to  be  only  proportional  to  the 
damage,  it  is  clear  that  the  smaller  sum  is  that  for  which  the  verdict  is 
to  be  entered  up.  The  calculation  of  the  rent  is  made,  not  upon  the 
property  as  afterwards  increased  by  the  defendant's  additions,  but  upon 
that  which  was  demised  to  him  at  the  time  of  the  agreement.  The  lessee 
was,  by  the  express  terms  of  the  agreement,  not  to  be  bound  to  render 
up  in  good  repair  the  additional  buildings  which  he  should  erect. 

*Lord  Campbell,  C.  J. — The  only  real  question  is,  whether  the  r«qq4 
damages  are  to  be  reduced  to  91.  10«.  or  to  8{.  9a.  There  can  ^ 
be  no  doubt  that  the  defendant  was  tenant  from  year  to  year,  and  that 
he  holds  on  the  terms  of  the  agreement,  so  far  as  those  terms  are  appli- 
cable to  a  lease  from  year  to  year.  Now  the  stipulation  which  we  are 
to  consider  is  as  much  applicable  to  a  lease  from  year  to  year  as  to  a 
lease  for  a  term  of  several  years.  I  think  it  means  that  the  tenant  is  to 
pay  the  rent  named ;  but  that  he  is  to  have  the  advantage  of  a  reduction, 
from  year  to  year,  of  the  amount  accruing  from  damage  by  fire.  But 
it  would  be  a  very  unreasonable  construction  to  say  that  the  whole  of 
the  rent  was  to  bo  suspended  for  any  damage,  however  small.  It  is^aid 
that  the  lessor  here  is  only  a  receiver.  That  cannot  vary  the  case :  he 
represents  the  owner.  The  exception  of  damage  from  fire  must  mean 
an  abatement  in  respect  of  such  premises  as  can  no  longer  be  applied  to 
the  occupation  intended  by  the  lessor.  The  only  question  therefore  is, 
whether  in  ascertaining  the  proportion  we  are  to  take  in  the  new  build- 
ings. On  the  whole,  I  think  these  must  be  excluded.  They  are 
additional  property  which  the  lessee  was  not  bound  to  keep  in  repair. 
The  reduction  must  therefore  be  to  SL  9«. 

CoLERiDOB,  J. — I  am  of  the  same  opinion.  The  agreement  was  to  be 
carried  into  effect  by  a  lease  artificially  drawn :  till  that  was  done,  the 
tenant  would  hold  on  the  terms  which  would  be  introduced  in  such  a 
lease  so  far  as  they  would  be  applicable  to  a  tenancy  from  year  to  year. 
What  then  would  be  the  reasonable  mode  of  carrying  the  agreement 
into  effect  ?  Reasonably  the  lease  would  be  so  framea  as  to  suspend, 
not  the  whole  *rent,  if  a  partial  damage  only  were  done,  but  a  r^tooe 
proportional  part.  The  only  question  then  is  as  to  the  rule  of  *- 
proportion.     Now,  looking  at  the  payment  of  rent,  to  the  lessee's  cove* 
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nant  to  repair  and  give  up  in  good  repair  at  the  end  of  the  lease,  and  to 
the  provision  that  the  buildings  to  be  added  by  the  tenant  need  not  be 
given  up  in  good  repair,  I  think  these  are  to  be  cast  out  of  consideration. 

Erle,  J. — I  am  of  the  same  opinion.  The  tenant  is  to  hold  on  the 
terms  of  a  lease  which  would  carry  out  the  agreement.  Looking  at  the 
few  words  which  raise  the  question,  I  think  the  abatement  is  to  be  in 
proportion  to  the  damage  done  by  fire.  As  to  the  buildings  added  by 
the  tenant,  they  seem  to  me  to  be  rather  in  the  condition  of  property 
of  the  tenant,  and  to  be  left  out  of  the  consideration ;  and  it  therefore 
seems  that  the  proportion  is  to  be  estimated  on  the  property  as  it  was 
at  the  time  of  the  demise. 

Crompton,  J. — It  is  conceded  in  the  argument  that  in  some  way  the 
rent  is  to  be  suspended.  The  first  question  is,  whether  all  is  to  be 
suspended  upon  the  occurrence  of  partial  damage.  If  we  look  at  the 
words  only,  we  find  nothing  about  suspending  the  rent :  the  words,  if 
taken  literally,  would  do  away  with  rent  altogether.  That  cannot  be 
the  meaning.  The  fair  meaning  is,  that  the  tenant  is  to  pay  in  propor- 
tion to  what  he  can  occupy.  You  must  put  a  sensible  meaning  upon 
the  agreement,  and  consider  how  the  words  would  be  carried  ont :  and 
that  we  may  clearly  see  by  the  words  of  the  precedent  cited  from 
Sythewood  and  Jarman.  As  to  the  other  point,  I  still  entertain  a 
»S361  ^^^^^  whether  the  ^proportion  ought  not  to  be  estimated  with 
-■  respect  to  all  the  premises  as  in  their  present  condition.  My 
brother  Erie  suggests  that  the  new  building,  may  be  considered  as  the 
tenant's  property,  like  tenant's  fixtures.  That  may  be  so  :  yet  I  cannot 
clearly  find  it  in  the  agreement.  If  those  additional  buildings  were 
destroyed  by  fire,  could  the  landlord  recover  the  whole  rent  before  they 
were  rebuilt  ?  The  language  of  the  agreement  as  to  the  repair  certainly 
weakens  the  argument  for  the  plaintiffs.  I  can  only  say  I  entertain 
considerable  doubt.      Rule  absolute,  to  reduce  the  damages  to  ZL  9<. 


PRESTON  V.  PEEKE.     Ufay  22. 

Id  an  action  between  A.  and  B.,  it  became  a  question  whether  damages  bad  been  reeorered  In 
a  previous  action  against  A.  by  a  third  party  in  respect  of  certain  acts.  A.,  to  prove  the 
afflrmatiye,  produced  the  record  in  the  prerious  action,  which  showed  counts  on  diffcreot 
causes  of  action,  one  count  only  being  on  the  aots  now  in  question.  The  damages  were 
entered  on  all  the  counts,  and  damages  entered  generally  on  alL  Eridence  was  tbeo 
receiTed  that  the  damages  bad  in  fact  been  given  for  the  matters  in  the  one  count  only. 
Held,  that  such  evidence  was  receivable,  as  explaining  the  former  record,  and  not  contradict- 
ing it 

Although,  according  to  the  evidence,  it  appeared  that  in  the  previous  action  the  verdioi  on  one 
of  the  other  oonnti  ought  to  have  been  for  the  then  defendant 

The  first  count  of  the  declaration  alleged  that,  in  consideration  that 
the  plaintiff  would,  as  defendant's  agent,  and  at  his  request,  distrain 
certain  chattels,  fixtures,  and  effects,  then  being  in  and  on  a  certain 
messuage  or  dwelling-house  then  in  the  possession  of  a  tenant  of  defend- 
ant, for  an  arrear  of  rent  of  and  for  the  same,  by  defendant  alleged  to 
be  then  due  and  owing  to  him  from  the  said  tenant,  the  defendant 
promised  plaintiff  to  indemnify  and  save  harmless  plaintiff  from  all 
damages,  costs,  charges,  and  expenses  to  be  by  him  sustained  bj  reason 
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of  his  80  distraining  as  aforesaid.  That  plaintiff  ^accordingly,  r^oq? 
ia  a  lawful  and  proper  manner,  distrained  the  said  chattels,  fix-  ^ 
tures,  and  effects  for  the  aforesaid  rent.  And  that  afterwards,  hj  reason 
thereof,  an  action  was  brought  against  him  for  so  doing;  and  he  whs 
put  to  divers  costs,  charges,  and  expenses  therein,  to  wit,  for  and  in 
respect  of  the  damages,  costs,  charges,  and  expenses  recovered  against 
him  in  such  action,  being  an  action  brought  in  one  of  Her  Mnjesty's 
Superior  Courts  against  plaintiff  on  account  of  the  said  distress.  And 
all  things  to  entitle  plaintiff  to  such  indemnity  as  aforesaid,  and  to 
sustain  this  action,  had  before  suit  happened  and  existed.  Yet  defend- 
ant hath  not  in  any  way  indemnified  plaintiff:  and  thereby  he  hath  lost 
the  amount  of  the  said  damages,  costs,  charges,  and  expenses,  amounting 
(to  wit)  to  2002. 

The  pleas  now  material  were  the  following. 

3.  ^^  That  an  action  was  not  brought  against  the  said  plaintiff,  nor 
was  he  put  to  divers  costs,  charges,  and  expenses  therein,  in  manner  and 
foroi  as  in  said  first  count,"  &c. 

5.  *'*'  That  the  said  damages,  costs^  charges,  and  expenses,  in  the  said 
first  count  mentioned,  were  recovered  against  the  said  plaintiff  for  having 
broken  and  entered  the  said  premises,  and  continued  therein  for  divers 
days,  and  severed  and  cut  away  a  bar  counter  and  fittings,  bar  and  gas 
fittings,  shelves,  beer-engines,  and  other  fixtures,  of  the  then  plaintiff, 
then  being  a£Sxed  thereto,  and  forming  part  thereof,  and  carried  away 
the  same,  and  converted  the  same  to  his  own  use,  and  wrongfully  de- 
prived the  then  plaintiff  of  the  use  and  possession  thereof,  and  broke 
to  pieces  and  injured  the  walls,  floors,  and  other  parts  of  the  said  pre- 
mises :  and  the  defendant  further  saith  that  the  said  damages,  costs, 
charges,  and  *expenses  were  not  recovered  for  anything  that  had  r^ooQ 
been  done  in  a  lawful  and  proper  manner  by  the  said  plaintiff,  ^ 
under  the  authority  of  the  said  defendant,  on  account  of  the  said  dis- 
tress :  and  the  defendant  further  saith  that  the  plaintiff  broke  and 
entered  the  said  premises,  and  continued  therein,  and  cut  away  the 
said  bar  counter  and  fittings,  bar  and  gas  fittings,  shelves,  beer-engines, 
and  other  fixtures  of  the  then  plaintiff,  and  carried  away  the  same,  and 
converted  the  same  to  his  own  use,  and  wrongfully  deprived  the  then 
plaintiff  of  the  use  and  possession  thereof,  and  broke  to  pieces  and 
injured  the  walls,  floors,  and  other  parts  of  the  said  premises,  without 
the  knowledge,  sanciion,  or  authority  of  the  said  defendant. 

6.  *'*'  That  the  said  damages,  costs,  charges,  and  expenses,  in  the  said 
first  count  mentioned,  were  recovered  against  the  said  plaintiff  for 
having  broken  and  entered  the  said  premises,  and  continued  therein  for 
divers  days,  and  severed  and  cut  away  a  bar  counter  and  fittings,  bar 
and  gas  fittings,  shelves,  beer-engines,  and  other  fixtures  of  the  then 
plaintiff,  then  being  fixed  thereto,  and  forming  part  thereof^  and  carried 
away  the  same,  and  converted  the  same  to  his  own  use,  and  wrongfully 
deprived  the  then  plaintiff  of  the  use  and  possession  thereof,  and  broke 
to  pieces  and  injured  the  walls,  floors,  and  other  parts  of  the  said  pre- 
mises: and  the  defendant  further  saith  that  the  said  damages,  costs, 
charges,  and  expenses  were  not  recovered  for  anything  that  had  been 
done  in  a  lawful  and  proper  manner  by  the  said  plaintiff  under  the 
authority  of  the  said  defendant  on  account  of  the  said  distress.  And 
defendant  further  saith  that  at  the  time  of  the  making  of  the  said 
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promises  in  the  declaration  mentioned,  and  also  at  the  time  of  the  making 
^ooQ-i  of  the  said  distress  in  the  declaration  mentioned,  *the  plaintiff 
-■  well  knew  that  it  was  wrongful  and  illegal  to  break  and  enter 
the  said  premises,  and  to  continue  therein,  and  to  cut  away  the  said 
bar  counter  and  fittings,  beer  and  gas  fittings,  shelves,  beer-engines, 
and  other  fixtures  of  the  then  plaintiff,  and  to  carry  away  the  same, 
and  to  convert  the  same  to  his  own  use,  and  to  deprive  the  then  plain- 
tiff* of  the  use  and  possession  thereof,  and  to  break  to  pieces  and  injure 
the  walls,  floors,  and  other  parts  of  the  said  premises,  under  or  by  virtue, 
or  on  account,  of  the  said  distress." 

Issue  on  these  pleas  (and  other  issues  not  now  material). 

On  the  trial,  before  Erie,  J.,  at  the  London  sittings  after  Michaelmas 
Term,  1857,  it  appeared  that  the  plaintiff  had  seized  certain  fixtures^ 
which  the  defendant  had  pointed  out,  and  for  which  seizure  plaintiff'  had 
contracted  to  indemnify  defendant.  To  prove  the  allegations  as  to  the 
action  brought  against  the  plaintiff*,  plaintiff  offered  in  evidence  the 
record  and  postea  in  an  action  brought  in  the  Exchequer  by  Wilson,  the 
owner  of  the  premises  distrained  upon,  against  the  present  plaintiff*  and 
others.  There  were  three  counts  in  that  action.  The  first  count  was 
for  breaking  and  entering  the  then  plaintiff's  house,  and  severing  and 
cutting  away  certain  fixtures  there,  namely,  a  bar  counter  and  fittings, 
bar  and  gas  fittings,  shelves,  beer-engines,  and  other  fixtures,  and  car- 
rying away  and  converting  them  and  injuring  the  walls,  floors,  &c.  The 
second  count  was  for  a  wrongful  sale  of  the  goods  distrained,  withoat 
giving  a  statutable  notice,  for  selling  them  for  less  than  the  best  price, 
and  for  neglecting  to  give  a  copy  of  charges.  The  third  count  was  for 
distraining  when  no  rent  was  in  arrear.  The  entry  on  the  postea  ^as 
*^401  ^^^  *^^®  plaintiff  on  all  the  counts,  with  damages  for  65Z.,  entered 
-J  generally,  and  costs.  At  the  close  of  the  present  plaintiff's  case, 
Erie,  J.,  inquired  as  to  the  circumstances  under  which  the  previous  ver- 
dict was  found :  when  a  witness,  Terry,  who  was  managing  clerk  to  the 
attorney  in  the  previous  action,  stated  that  Martin,  B.,  who  tried  that 
action,  expressed  an  opinion  that  there  was  no  right  to  seize  certain  of 
the  fixtures  mentioned  in  the  first  count;  that,  as  to  the  second  count, 
it  was  useless  to  proceed  with  it,  as  there  could  only  be  nominal  dam- 
ages upon  it ;  and  that  there  was  no  evidence  as  to  the  third  count. 
The  counsel  on  both  sides  concurred  in  requesting  Martin,  B.,  to  fix  the 
damages :  and  he  accordingly  named  65/.  as  the  value  of  the  fixtures 
which  he  considered  to  be  illegally  seized.  The  witness  added  that, 
strictly  speaking,  the  entry  of  the  verdict  should  have  been  for  the 
plaintiff  on  the  first  and  second  counts,  with  damages  652.  on  the  first 
count,  and  1«.  on  the  second,  and  for  the  defendant  on  the  third  count. 
Erie,  J.,  left  this  evidence  to  the  jury ;  who  found  a  verdict  for  the 
plaintiff  for  150Z.  damages. 

In  last  Hilary  Term, 

Edward  James  obtained  a  rule  calling  on  the  plaintiff  to  show  cause 
why  a  new  trial  should  not  be  had,  "  on  the  ground  of  improper  recep- 
tion of  evidence,  for  the  purpose  of  showing  that  the  postea  on  the  Nisi 
Prius  record  in  Wilson  v.  Preston  and  Others  was  improperly  entered." 
(He  also  moved  on  the  ground  that  the  judgment  roll  should  have  been 
produced :  but  on  this  no  rule  wns  granted.) 

Cleashy  now  showed  cause. — The  objection  appears  to  be  that  tlia 
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psrol  evidence  received  contradicted  the  *record  in  Wilson  v.   r^oii 
Preston.     But  it  does  not  so :  it  is  perfectly  consistent  with  that   ^ 
record,  vrhich  it  explains ;  and  to  this  there  is  no  legal  objection.     The 
evidence  of  Terry  was  given  for  the  purpose  of  showing  what  the  sub- 
ject-matter of  the  claim  was  in  respect  of  which  the  verdict  was  found : 
a  point  upon  which  the  record,  looked  at  by  itself,  gives  no  informa- 
tion.    In  Seddon  v.  Tutop,  6  T.  R.  607,  an  action  was  brought  on  a 
promissory  note  and  for  goods  sold :  the  defendant  suffered  judgment 
by  default:  and  the  plaintiff,  on  the  execution  of  the  writ  of  inquiry, 
gave  evidence  only  as  to  the  promissory  note,  and  took  damages  for 
that  only.     He  afterwards  sued  for  the  goods  sold ;  and  it  was  held 
that,  upon  showing  the  above  facts,  he  was  entitled  to  the  verdict  on  a 
plea  of  judgment  recovered  in  respect  of  the  cause  of  action  declared 
for  in  the  second  suit.     It  is  true  that  the  witness  here  stated  that  the 
verdict  in  the  former  case  was  inaccurately  entered :  that,  however,  was 
no  part  of  the  case  of  the  present  plaintiff,  who  does  not  rely  upon  any 
real  or  supposed  inaccuracy  in  the  former  record.  ,  On  moving,  Read 
V,  Jackson,  1  East  855,  was  relied  upon.     There  the  evidence  rejected 
was  brought  for  the  purpose  of  showing  that  the  former  verdict  was 
inaccurately  entered :  and  so,  no  doubt,  if  it  had  been  part. of  the  pre- 
sent plaintiff's  case  that  the  former  verdict  was  inaccurately  entered, 
tbe  evidence  offered  would  not  have  been  receivable :  but  that  is  not  so. 
Edward  James  and  Stammers,  control. — The  indemnification  was  of 
coarse  only  in  respect  of  lawful  acts  of  the  plaintiff:  it  became  there- 
fore a  question,  in  this  *action,  whether  the  previous  verdict  had  r^o^o 
been  recovered  in  respect  of  lawful  acts.    Now  the  record  showed   ^ 
a  recovery  partly  in  respect  of  unlawful  acts.     [Erle,  J. — The  indem- 
nity was  shown  to  have  been  given  in  respect  of  seizing  particular  arti- 
cles.]   It  appears  by  the  previous  record  that  the  present  plaintiff 
wrongfully   sold   the   goods  seized   without   notice.      That   was   com- 
pluineil  of  by  the  second  count.     There  was  a  distinct  complaint  in 
the  third  count.     [Crompton,  J. — We  must  suppose  that  some  dam- 
ages were  given  in  respect  of  each  count :  the  question  is,  how  much 
for  each?]     In  3  Starkie's  Evidence  768  (3d  ed.),  the  rule  is  thus  laid 
down:  "The  principle  on  which  evidence  is  received  to  explain  mis- 
takes in  matters  of  contract  between  private  persons,  does  not  extend 
to  the  admission  of  evidence  to  show  that  a  mistake  or  alteration  has 
been  made  in  records:  those  memorials  having  been  made  and  kept 
under  the  immediate  authority  of  the  law,  and  by  officers  in  whom  conr 
iidence  is  for  that  purpose  reposed,  it  is  to  be  concluded  that  they  havb 
been  correctly  made,  and  faithfully  preserved."     Now  here,  in  effect, 
the  object  of  the  evidence  was  to  show  that  the  damages  were  given 
exclusively  on  the  first  count.     [Lord  Campbell,  C.  J. — The  question 
is,  whether  the  evidence  was  admissible.     That  cannot  depend  upon  the 
answer  which  the  witness  gave  to  the  questions  asked.]     The  proper 
course  for  the  plaintiff  was  to  get  the  postea  amended  from  the  notes 
of  the  Judge  who  tried  the  case.     In  Ramsbottom  r.  Buckhurst,  2  M. 
t  S.  565,  567  (E.  C.  L.  R.  vol.  28),  Lord  Ellenborough  said :  '*  The 
judgment  roll  imports  incontrovertible  verity  as  to  all  the  proceedings 
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ciple  of  that  decision  was  that  the  evidence  tendered  went  to  impeach 
the  authenticity  of  the  record,  by  showing  that  no  evidence  was  given 
on  a  particular  issue :  and  it  can  make  no  difference  that,  in  the  pre- 
sent case,  there  are  two  counts  upon  which  the  verdict  is  entered  gene- 
erally. 

•  Lord  Campbell,  C.  J. — I  think  the  evidence  was  properly  admitted. 
It  is  true  that  there  can  be  no  averment  against  a  record :  but  I  do  not 
find  that  this  has  been  attempted  in  the  present  case.  The  evidence 
given  was,  not  to  contradict  the  record,  but  to  explain  it.  The  declara- 
tion is  on  a  guarantee  given  by  the  defendant  to  hold  the  plaintiff  harm- 
less on  his  distraining  certain  fixtures :  and  it  avers  that  an  action  has 
been  brought  against  the  plaintiff  for  distraining  those  fixtures,  and  that 
damages  have  been  given  in  that  action.  In  proof  of  this,  the  record  in 
that  action  is  offered  in  evidence ;  upon  which  it  appears  that  the  decla- 
ration in  that  action  contained  three  counts :  the  first,  for  entering  the 
then  plaintiff's  house,  distraining  fixtures,  and  injuring  the  walla ;  the 
second,  for  selling  goods  distrained  wrongfully,  and  without  due  notice, 
for  less  than  the  best  price,  and  neglecting  to  give  a  copy  of  the  charges, 
&c. ;  and  the  third,  for  distraining  when  no  rent  was  due.  Now  the 
present  plaintiff  had  to  prove  that  the  damages  were  in  fact  given  for 
the  distress  upon  the  fixtures:  and  he  calls  a  witness  to  show  that  the 
evidence  of  the  substantial  damages  was  really  given  as  to  that.  That 
*^4.41  ii^deed  was  only  parol  evidence :  but  *I  think  it  was  admissible. 

^  What  was  done  was  much  like  what  is  done  in  the  case  where 
you  produce  evidence  of  a  declaration  in  debt,  and  show,  as  you  may, 
in  respect  of  what  the  damages  were  given.  You  may  show  in  the  same 
way,  here,  that  the  65i.  damages  were  given  in  respect  of  the  distress 
for  the  fixtures.  That  is  not  showing  that  the  officer  has  committed  any 
inaccuracy  in  the  entry  which  he  made  on  the  postea,  but  is  perfectly 
consistent  with  it.  It  shows  that  the  count  for  fixtures  is  that  upon 
which  the  65?.  damages  were  given.  That  is  not  contradicting  the 
record ;  for  what  is  proved  is  consistent  with  what  appears.  The  jury 
were  not  bound,  in  the  present  action,  to  find  for  the  full  amount  of  the 
65Z. :  but  they  were  justified  in  coming  to  the  conclusion  that  the 
damages  in  the  former  action  were  awarded  in  respect  of  the  fixtures, 
and  that  the  plaintiff  was  entitled  to  the  benefit  of  the  indemnity. 

Coleridge,  J. — I  am  entirely  of  the  same  opinion,  although  I  quite 
agree  that  a  record  is  not  to  be  contradicted.  We  have  not  to  inquire 
now  upon  any  question  except  that  whether  the  evidence  was  receivable. 
It  was  received  only  for  the  purpose  of  explaining  the  record,  with 
which  it  was  quite  consistent.  What  does  the  record  import  ?  If  it 
necessarily  imports  that  the  damages  were  jointly  given  on  all  the 
counts,  the  objection  would  be  good.  But  I  never  understood  that  this 
was  the  import  of  such  a  record,  or  that  the  record  meant  more  than 
that  there  was  a  cause  of  action  in  each  count  and  some  damage 
recoverable  on  each.  If  so,  the  evidence  here  only  went  to  show  how 
much  was  recovered  on  each.  As  to  that  the  record  was  silent ;  and  it 
**?4^1   ^^"^^  ^®  shown  by  evidence  only :  and,  when  it  *is  shown,  the 

-'  record  is  not  contradicted.  Thus  the  only  substantial  damage 
was  given  in  respect  to  the  first  count :  and  you  may  consider  that  (sav) 
a  farthing  damages  were  given  on  each  of  the  other  counts.  It  would 
be  quite  otherwise  if,  in  the  first  action,  the  jury  had  given  102.  damages 
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on  one  count  and  20L  on  another :  evidence  could  not  then  have  been 
given  to  show  that  the  damages  were  to  be  otherwise  apportioned. 

Erlb,  J. — I  also  am  of  opinion  that  this  evidence  was  admissible,  and 
that  this  does  not  contradict  the  record.  There  is  no  attempt  to  show 
that  the  finding  or  the  entry  of  the  postea  in  the  first  action  w^s  wrong. 
The  law  requires  that  the  postea  should  dispose  of  all  the  issues,  and 
should  show  the  damages :  here  the  damages  are  blended  together,  and 
there  is  a  general  judgment  for  damages  and  costs.  But  this  is  not 
contradicted  by  evidence  showing  how  much  damage  was  proved  on  each 
couDt.  If  the  jury  had  found  102.  upon  one  count  and  SOL  upon 
another,  and  the  officer  had  entered  damages  for  402.  generally,  cA^idencc 
might  have  been  given  to  show  what  was  really  done.  That  in  fact  is 
what  has  taken  place.  There  they  put  the  judge  in  the  place  of  the 
jary;  and  he,  in  substance,  gave  652.  damages  on  one  count,  and 
nominal  damages  on  the  other. 

(Crompton,  J.,  had  left  the  Court.)  Rule  discharged. 


*HEMMINGS  V.  GASSON.    May  24.  [*346 

Under  sect  61  of  the  Common  Law  Procedure  Act»  1852,  and  forms  32,  33,  in  Schedule  (B)  to 
that  Aet»  the  declutttion  in  an  action  for  lihel  or  slander  need  not  state  any  colloquium, 
bat  may  set  oat  the  words  complained  of,  and  put  any  constnietion  upon  them  by  innuendo. 

Whether  the  words  were  spoken  with  such  meaning  is  for  the  jury. 

When  the  libel  or  slander  is,  prim&  facie,  a  privileged  communication,  it  is  open  to  the 
plaintiff  to  put  in  evidence  statements  made  by  the  defendant  subsequently  to  the  libel,  as 
tending  to  show  malice  in  the  defendant  at  the  time  of  publication  of  such  libel.  The  Judge 
ought,  especially  if  there  be  a  considerable  interval  between  such  statements  and  the  publica- 
tion, to  direct  the  jury  to  consider  whether  such  subsequent  statements  might  not  refer  to 
lomething  which  happened  subsequently  to  the  libel,  so  as  not  to  show  malice  in  the  defend- 
ant at  the  time  of  the  publication  of  the  libel  charged. 

AcTiox  for  libel  and  slander.  The  first  count  of  the  declaration 
stated  that  the  defendant  falsely  and  maliciously  spoke  and  published 
of  the  plaintiff  the  words  following,  that  is  to  say:  ^'  What  do  you  think 
of  my  job  ?  I  am  satisfied  who  it  was  got  into  my  shop,  as  George 
Hearmon  tells  me  that  he  met  Hemmings"  (meaning  the  plaintiff)  ^*and 
his  son  about  four  o'clock  the  morning  my  shop  was  broken  into :  I 
foand  part  of  a  letter  on  the  floor  of  my  shop,  which  was  in  the  hand- 
writing of  Hemmings.''  Meaning,  by  the  false  and  malicious  words 
aforesaid,  that  the  plaintiff  had  forcibly  and  with  a  strong  hand  broken 
and  entered  the  defendant's  shop,  and  had  wilfully  and  maliciously,  and 
vvthin  three  calendar  months  then  last  past,  cut,  damaged,  and  destroyed 
the  defendant's  property  in  the  said  shop,  to  wit,  household  furniture  of 
the  defendant,  contrary  to  the  statute  in  such  case  provided,  and  had 
committed  criminal  offences  punishable  by  law. 

The  second  count  stated  that  the  defendant  heretofore,  to  wit,  on,  &c., 
falsely  and  maliciously  w  rote  and  published  of  the  plaintiff  the  false  and 
malicious  libel,  of  and  concerning  the  plaintiff,  following,  that  is  to  say. 

"  To  the  Editor  of  The  Rye  Chronicle. 

'*  Rye,  April  9th,  1857. 

"Sir,  In  your  last  number  I  am  accused,  by  George  *Hem-  r^qiy 
mings,  of  having  circulated  a  report  charging  him  with  damaging  ^ 
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• 

inj  property.  I  will  ask  any  one  who  I  could  judge  more  than  him,  he 
liaving  said  he  would  be  revenged  on  me,  because  I  prevented  him  and 
his  father  from  taking  802.  belonging  to  the  late  Mr.  Ashton.  I  have 
several  other  matters  all  tending  to  substantiate  my  opinion  in  this 
matter.  J  will  state  but  one :  I  have  the  handwriting,  which  I  believe 
^0  be  his  father's,  James  Hemmings"  (meaning  the  plaintiff),  ^^  which 
was  found  on  the  premises  on  the  morning  the  diabolical  act  was  com- 
mitted: and  I  am  not  alone  in  this  belief;  for,  with  one  or  two  excep- 
tions, all  who  have  seen  the  writing  are  of  the  same  opinion.  I  could 
offer  a  more  lengthened  statement  of  this  vile  transaction ;  but  I  have 
been  advised  not  to  do  so,  as  it  may  defeat  the  ends  of  justice.  (Signed) 
James  Henry  Gasson.*'  Meaning,  by  the  said  libel,  that  the  plaintiff 
had,  together  with  the  said  George  Hemmings,  wilfully  and  maliciously 
cut  and  damaged  and  destroyed  certain  household  furniture  of  the 
defendant.  And  by  means  of  the  premises  the  plaintiff's  character  and 
reputation  has  been  much  injured. 

Plea,  Not  guilty.     Issue  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  Sittings  in  last  Hilary  Term,  at 
Westminster,  evidence  was  given  in  support  of  both  counts  of  the 
declaration^  It  appeared  that  the  letter  which  contained  the  libel 
charged  in  the  second  count  was  written  in  answer  to  one  written  by  the 
son  of  the  plaintiff  to  the  Rye  Chronicle  on  2d  April,  1857.  In  sup- 
port of  that  count,  in  order  to  prove  malice,  a  witness,  J.  Burgess,  was 
called,  who  swore  that,  on  the  Saturday  before  the  trial,  he  had  heard 
the  defendant  speak  of  the  plaintiff  at  a  public-house,  called  The  Albion, 
itiOAQ-]  &t  1^769  ^hat  the  defendant  *then  said  that  the  plaintiff  was  a 
-^  dishonourable  man;  that  he  had  drawn  and  dishonoured  bills; 
and  that  he  (the  defendant)  knew  him  to  be  a  rascal.  This  evidence 
was  objected  to,  but  was  admitted,  as  the  learned  Judge  held  (on  grounds 
not  now  material)  that  the  libel  was  a  privileged  communication,  and 
that  therefore  the  evidence  was  admissible  to  prove  malice  in  the 
defendant. 

The  jury  returned  a  verdict  for  the  plaintiff:  damages  on  the  first 
count,  40Z. ;  damages  on  the  second  count,  60^. 

Ballantiney  Serjt.,  in  last  Hilary  Term,  obtained  a  rule  to  show  caose 
why  the  judgment  should  not  be  arrested,  on  the  ground  that  the  innu- 
endoes in  both  counts  were  unsupported  by  the  words  and  writing ;  or  a 
new  trial  not  to  be  had,  on  the  ground  that  the  evidence  of  Burgess 
was  improperly  admitted. 

Parry,  Serjt.,  and  A.  Wills  now  showed  cause.(a) — First,  as  to  the 
count  for  libel.  It  is  contended  by  the  other  side  that  that  count  is  bad, 
in  arrest  of  judgment,  inasmuch  as  there  is  no  colloquium.  But  that  is 
no  longer  necessary.  The  Common  Law  Procedure  Act,  1852  (15  &  16 
Yict.  c.  76),  8.  61,  enacts  that  ^^  in  actions  of  libel  and  slander  the  plain- 
tiff shall  be  at  liberty  to  aver  that  the  words  or  matter  complained  of 
were  used  in  a  defamatory  sense,  specifying  such  defamatory  sense  with- 
out any  prefatory  averment  to  show  how  such  words  or  matter  were  useil 
in  that  sense,  and  such  averment  shall  be  put  in  issue  by  the  denial  of 
the  alleged  libel  or  slander  ;  and  where  the  words  or  matter  set  forth, 
*^4Q1  ^^^^  *^^  without  the  alleged  meaning,  show  a  cause  of  action, 
-'   the  declaration  shall  be  sufficient.*'     And  form  32,  in  Schedule 

(a)  Before  Lord  CampbcU,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Ja. 
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(B.),  gives  the  mode  of  framing  the  declaration.  [Crompton,  J. — Form 
83  is  more  to  the  purpose  here :  form  32  does  not  require  any  innuendo.] 
It  is  clear,  from  the  Act,  and  from  those  forms,  that  no  colloquium  is 
now  necessary  in  a  count  for  libel :  and  the  plaintiff  here  has  complied 
with  sect.  61,  by  averring  that  the  defendant  "falsely  and  maliciously" 
spoke,  and  wrote,  and  published,  &c.,  that  is,  published  in  a  defamatory 
ben^e.  The  innuendoes  are  also  sufficient  within  the  Act ;  and  it  was  a 
proper  question  for  the  jury  whether  such  innuendoes  were  proved. 

Next,  as  to  the  objection  to  the  reception  of  Burgess's  evidence, 
respecting  the  defendant's  conduct  subsequent  to  the  libel.     Such  evi- 
dence was  admissible  to  prove  the  malice  of  the  letter  containing  the 
libel,  if   that  letter  was   a  privileged  communication,  as  the  learned 
Judge  held  it  to  be  at  the  trial:  Simpson  v.  Robinson,  12  Q.  B.  511  (E. 
C.  L.  R.  voL  64).     In  Wright  v,  Woodgate,  2  C.  M.  &  R.  573,t  Parke, 
B.,  in  giving  judgment,  laid  down  that,  when  the  alleged  libel  was  a 
privileged  communication,  malice  might  be  proved  either  from  the  lan- 
guage of  the  libel  itself,  or  by  extrinsic  evidence  of  the  conduct  or 
expressions  of  the  defendant,  showing  that  he  was  actuated  by  malice. 
Iq  the  present  case  there  was  evidence  of  both  kinds :  first,  from  the 
letter  itself,  which,  though  professing  to  be  merely  an  answer  to  that 
written  by  the  plaintiff's  son,  introduces  several  fresh  charges  against 
the  plaintiff;  secondly,  from  Burgess's  account  of  the  defendant's  sub- 
sequent conduct.     [Coleridge,  J. — I  do  not  suppose  that  there  is  any 
doabt  that  extrinsic  ^evidence  of  malice  may  be  admissible:  but   r«Qr/\ 
there  may  be  a  question  whether  the  particular  evidence  relied   *- 
on  be  not  too  remote.]     If  the  conduct  or  expressions  are  connected 
with  the  subject-matter  of  the  libel,  they  are  admissible  in  evidence ; 
that  is  the  real  test.     Finnerty  v.  Tipper,  2  Campb.  72,  may  be  relied 
on  by  the  defendant.     But  in  that  case  the  part  of  the  evidence  which 
vas  rejected  was  rejected  on  the  ground  that  it  did  not  refer  to  the  libel 
charged,  but  was  a  new  and  substantive  libel  in  itself.     The  case  is 
referred  to,  and  the  judgment  commented  upon,  in  Starkie  on  Libel, 
vol.  2,  p.  54  (2d  ed.).     In  Rustell  v.  Macquister,(a)  Lord  Ellenborough 
admitted  evidence  of  slanderous  words  spoken  by  the  defendant  subse- 
quently to  the  slander,  tending  to  show  quo  animo  he  spoke  the  slander 
charged. 

Ballantine,  Serjt.,  and  Honyman^  in  support  of  the  rule. — [Lord 
Campbell,  C.  J. — We  are  against  you  on  the  point  in  arrest  of  judg- 
ment. Crompton,  J. — The  Act  and  the  schedule,  taken  together,  seem 
to  allow  the  innuendo  to  take  the  place  of  the  colloquium.]  The  con- 
tention of  the  defendant  is  that,  even  if  there  be  no  necessity  for  a  col- 
loquium, the  words  charged  are  not  susceptible  of  the  meaning  assigned 
to  them  by  the  innuendo  in  the  understanding  of  the  persons  in  whose 
liearing  they  were  spoken.  And  that  is  a  question  for  the  Judge: 
Blagg  V.  Sturt,  10  Q.  B.  899  (E.  C.  L.  R.  vol.  59). 

Next,  as  to  the  admissibility  of  the  evidence.  The  question  to  be 
decided  was,  whether  there  was  malice  at  the  time  of  uttering  the  parti- 
cular words  set  out  in  the  declaration^  Burgess's  evidence  was  quite 
irrelevant  *to  that  issue  ;  and  in  no  case  have  subsequent  expres-  r*or^ 
sions  by  the  defendant  been  admitted  to  prove  malice,  except  •- 
where  such  subsequent  expressions  or  conduct  were  directly  relevant  to 

(a)  Note  to  Thompson  v.  Bernard,  1  Campb.  49. 
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the  subject-matter  of  the  slander  or  libel  complained  of.     The  rule  is 
clearly  laid  down,  in  Finnertj  v.   Tipper,  by  Sir  James  Mansfield. 
[Lord  Campdell,  C.  J. — Here  the  plaintiff  contends  that,  the  slander 
charged  being  prima  facie  a  privileged  communication,  the  evidence  in 
question  is  admissible  to  show  express  malice.     In  Finnerty  t;.  Tipper, 
there  was  not  a  privileged  communication.]     In  Pearson  v.  Lemaitre,  o 
M.  &  G.  700  (E.  C.  L.  R.  vol.  44),  the  Court  evidently  recognises  the 
necessity  of  relevancy  in  either  case.     The  object  of  the  evidence  in 
either  case  is  to  show  malice:  to  show  its  existence,  if  the  communica- 
tion be  primS  facie  privileged ;  if  it  be  not,  to  show  the  amount  of 
malice.     In  MacLeod  v.  Wakley,  3  C.  &  P.  811  (E.  C.  L.  R.  vol.  1:21. 
Camfield  v.  Bird,  3  C.  &  K.  56,  and  Barwell  v.  Adkins,  1  M.  k  G.  807 
(E.  C.  L.  B.  vol.  39),  there  was  direct  relevancy.     In  Rustell  r.  Mac- 
quister,  1  Campb.  49  (note),  the  report  does  not  set  out  the  words ;  so 
that  it  does  not  appear  whether  they  were  relevant  or  not.     [Lord 
Campbell,  C.  J. — In  Simpson  v.  Robinson,  12  Q.  B.  511  (E.  C.  L.  R. 
vol.  64),  the  evidence  was  not  relevant  to  the  slander  charged.]     There 
the  expressions  were  antecedent  to  the  alleged  slander.     [Cbompton, 
J. — That  was  so  in  Barrett  v.  Long,  8  H.  L.  Ca.  395.]     In  any  case 
the  expressions  must  be  strictly  relevant.     The  authorities  are  collected 
in  Taylor  on  Evidence,  vol.  I.  sect.  318,  p.  317  (3d  ed.  1858). 
^ocQ-i       Lord  Campbell,  C.  J. — Upon  the  second  point  the  *Court 
^■^   will  take  time  to  consider.     Upon  .the  first  point,  in  arrest  of 
judgment,  we  are  all  agreed  that  sect.  61  of  The  Common  Law  Proce- 
dure Act,  1852,  and  the  two  forms  in  Schedule  (B.)  to  that  Act,  enable 
the  pleader  to  put  any  construction  he  pleases  upon  the  words  com- 
plained of,  by  innuendo ;  and  that  it  is  for  the  jury  to  say  whether  the 
words  were  spoken  with  such  meaning.  Cur.  adv.  vulL 

Lord  Campbell,  C.  J.,  on  a  later  day  in  this  Term  (May  28th), 
delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  rule  for  a  new  trial  must  be  made  abso- 
lute. We  do  not  say  that  the  evidence  of  Burgess  was  inadmissible: 
the  slander  charged  was  primS  facie  a  privileged  communication ;  so  that 
it  was  necessary  to  show  express  malice.  But  we  think  that  the  learned 
Judge  should  have  pointed  out  more  distinctly  to  the  jury  the  length  of 
time  between  the  writing  of  the  letter  charged  in  the  declaration  and 
the  subsequent  expressions  sought  to  be  put  in  evidence,  and  have  sug- 
gested to  the  jury  that  they  must  take  into  consideration  the  possibility 
that  such  expressions  might  have  referred  to  something  which  had  hap- 
pened after  the  libel.  The  jury  might  have  come  to  that  conclusion, 
and  have  been  of  opinion  that,  at  the  time  when  the  libel  was  published, 
the  defendant  was  not  actuated  by  malice.  There  will  therefore  be  a 
new  trial :  the  costs  to  abide  the  event. 

Rule  absolute  for  new  trial. 


Theadmissibility  in  an  action  for  libel  land.      It  may  be  taken  as  gCDcrallj 

or  slander,  of  evidence  of  other  libellous  agreed  that  where  from  the  course  of  the 

or    malicious    words   or   writings   not  defence  it  is  necessary  or  proper  to  show 

counted  on  in  the  declaration,  has  been  express  malice,  evidence  of  antecedent 

the  subject  of  considerable  diversity  of  or  subsequent  words,  whether  spoken 

opinion  in  this  country  as  well  as  in  Eug-  before  or  after  suit  brought^  not  actioa- 
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able  in  themselTes,  or  which  are  mere  where  the  evidence  is  of  a  repetitioa 
repetitions    of  the    slanderous    words  of  the  original  slander,  it  is  held  that 
charged  in  the  declaration,  will  be  admis-  the  jury  must  be  carefully  cautioned 
sible  to  show  the  intention  with  which  not  to  give  any  damages  for  the  words 
the  words  counted  on  were  used :  Shock  or  libels  thus  given  in  evidence :  Wallis 
r.  M*Chesney,2  Yeates473;  M'Alment  v.  Mease,  3  Binney  549;   Lanter  v. 
t.   M'Clelland,  14   Serg.  &  R.  361;  M'Ewen,  8  Blackford  497;   Tone  v, 
Klliot  V.  Boyles,  7  Casey  Penn.  65;  Plumley,  86  Maine  479;  Williams  v, 
Bodwell  V,  Swan,  3  Pick.  378 ;  Thomas  Miner,  18  Conn.  472;  Teague  v.  Wil- 
V.  Croswell,  7  Johns.  270;  Root   v.  liams,  7  Alab.  844;  Van  Derveer  v, 
Lowndes,  6  Hill  N.  Y.  518;  Watson  Sutphen,  5  Ohio  N.  S.  293;  Letton  v, 
V.  Moore,   2   Cush.    137;  Lanter  v.  Young,' 2  Metcalfe  (Ky.)  558 ;  though 
M*£wen,   8   Blackf.  497;   Fabers  v,  see  Williams  t;.  Harris,  3  Missouri  412, 
Myers,  Id.  14 ;  Burson  v.  Edwards,  Id.  where  the  evidence  seems  to  have  been 
104;  Boteler  v.  Bell,  1  Maryl.  178;  admitted  in  aggravation  of  damages. 
Ware    v.    Cartlege,   24    Alab.    627 ;        On  the  other  hand,  such  evidence  has 
Teague   v.   Williams,   7    Alab.    844;  been  held   in   New  York   not  to  be 
David  V.  Griffith,  2  Harr.  &  Gill  70 ;  admissible  even  to  show  malice,  on  the 
Randall  v.  Holsenbake,  8  Hill  S.   C.  ground  that  if  admitted  it  would  not 
175 ;  Kennedy  v.  GiflPord,  19  Wendell  be  possible  to  prevent  the  jury  from 
296;  Miller  v.  Kerr,  2  M'Cord  285;  giving  damages  in  respect  thereto  :Ran- 
Williams  r.  Harris,  3  Missouri  412;  dall  v.  Butler,  7  Barb.  261;  Keenholt 
Trae  V,  Plumley,  36  Maine  479 ;  Wil-  v.   Beeker,   3    Denio    346 ;    Root  v. 
Hams  V,  Miner,  18  Conn.  472.     So  of  Lowndes,  6  Hill  518;  Howard  v,  Sez- 
actionable  words,  barred  by  the  statute  ton,  4  Comst.  161 ;  see  Campbell  v, 
of  limitations :  Randall  v.  Holsenbake,  Butts,  3  Comst.  175.    Where,  however, 
3  HillS.  C.  175 ;  see  in  New  York,  Root  the  evidence  offered  is  of  other  libels  or 
V.  Lowndes,  6   Hill  518;  Morgan  v,  slanders,  involving  separate  and  inde- 
Livingston,   2   Richardson    584.      In  pendent  charges,  or  not  on  the  same 
Bome  of  the  cases  evidence  of  distinct  subject  as  that  in  the  declaration,  the 
and  independent  libellous  writings  or  authorities  agree  that  it  must  be  re- 
slanderous  words,  though  actionable  in  jected :  Eckart  v,  Wilson,  10  Serg.  & 
themselves,  have  been  held  admissible  R-  53 ;  Thomas  v.  Croswell,  7  Johns, 
for  the  same  purpose  where  relating  to  270 ;  Bodwell  v.  Swan,  3  Pick.  878 ; 
the  same  subject-matter  or  the  same  on  Watson  v.  Moore,  2  Cush.  137 ;  Mix 
asimilarcharge:Shockt;.  M'Chesney,  2  v.  Woodward,  12  Conn.  264;  Howard 
Yeates473;  Wallis  v.  Mease,  3  Binney  v.  Sexton,  4  Comst.  161. 
549;  Keene  v.  M'Laughlin,  2  Serg.  &        Where  evidence  of  repetitions  of  a 
R.  449  ;  White  v.  Sayward,  83  Maine  fl&nder,  or  of  distinct  actionable  words 
322;  William'i;.  Miner,  18  Conn.  472 ;  or  libels,  is  admitted  in  one  action,  it  is 
Stearns  v.  Cox,  17  Ohio   592;   Van  no  bar  to  a  subsequent  action   upon 
Derveer  v.  Sutphen,  5  Ohio  N.  S.  293 ;  the  words  or  libels  so  given  in  evidence : 
Scott  V.   M'Kinnish,   15   Alab.  666.  Campbell  v.  Butts,  8  Comst.  175 ;  Tone 
But  in  all  such  cases,  as  well  as  those  v.  Plumley,  36  Maine  479. 
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*„,Qn   *The  BRITISH   EMPIRE    Shipping  Corapany,    Limited,  r. 
**^^-l       JOSEPH  SOMES,  FREDERICK  SOMES,  and  SAMUEL 
FRANCIS  SOMES.    Matf  26. 

Shipwrights  contracted  with  the  owners  of  a  ship  to  do  repairs  on  the  ship  in  the  9hipwri«^ht> 
graying  dock  ;  in  the  contract  a  provision  was  made  that  a  lump  sum  shoald  be  paid  for  the 
use  of  the  dock,  the  other  charges  heing  on  a  quantum  meruit. 

The  ship  was  repaired  in  the  dock ;  and  the  owners  were  not  prepared  to  pay  the  price.  Tbe 
shipwrights  gave  notice  that  they  should  detain  the  ship  and  claim  211.  a  day  for  the  ore  <>( 
the  dock  during  the  detention.  The  shipowners  finally  paid  the  amount  claimed,  togethtr 
with  the  sum  claimed  for  the  dock-rent,  under  protest. 

Held  hy  the  Exchequer  Chamber,  affirming  the  judgment  of  tJie  Queen's  Bench,  tb&t  the  ship- 
wrights had  no  lien  for  the  use  of  the  dock  during  the  detention. 

Action  for  money  had  and  received.  Before  plea,  Erie,  J.,  trndcr 
the  powers  given  by  The  Common  Law  Procedure  Act,  1854,  ordered 
that  the  matters  in  the  cause  should  be  referred  to  an  arbitrator  naiBcd 
by  the  parties,  and  that  a  case  should  be  stated  as  to  the  allowance  or 
disallowance  of  the  item  after  mentioned.  A  case  was  stated  accordingly, 
of  which  the  material  parts  were  as  follows : 

The  plaintiffs  are  a  registered  company,  with  limited  liability,  and  are 
owners  of  a  vessel  of  the  burthen  of  upwards  of  3000  tons,  called  The 
British  Empire.  The  defendants,  who  constitute  the  firm  of  Somes, 
Brothers,  are  shipwrights  on  a  large  scale,  having  a  dock  and  ship-yard 
at  Blackwall.  The  defendants'  dock  and  ship-yard  belong  exclusivelj 
to  the  defendants,  and  are  their  own  private  property.  Joseph  Wilson, 
of  Liverpool,  was,  during  the  transactions  after  mentioned,  ship's-hns- 
band  for  the  plaintiffs,  and  acted  as  such  for  them.  Frederick  Preston 
was,  during  the  same  period,  the  master  shipwright  of  the  defendants 
at  their  dock  at  Blackwall,  and  acted  as  such  for  them.     In  the  early 


son  had  applied  to  Somes,  Brothers,  for  an  estimate  of  the  costs  of  the 
repairs  ordered,  which,  in  the  letter  of  16th  August  hereafter  set  out, 
are  referred  to  as  "the  repairs'*  "according  to  the  estimate  made  for 
damage."  The  case  then  set  out  letters  between  the  parties,  of  which 
the  following  extracts  formed  the  material  parts.  Preston  to  Wilson. 
London,  16th  August,  1856.  "  I  have  sent  you  a  speciiScation  for  the 
repairs  of  The  British  Empire,  according  to  the  estimate  made  for 
damage,  which  amounts  to  4296Z.  13«.  5e?.,  less  7 J  per  cent.,  nett."  **i 
am  certain  it  must  be  all  guesswork  and  lumped  at,  if  the  work  yon 
named  extra  is  estimated;  for  I  have  no  wish  to  get  into  an  error 
myself;  and  I  can  assure  you  I  have  no  wish  whatever  to  lead  tbe 
owners  into  any.  I  am  positive,  if  the  whole  were  done  without  any 
estimate,  it  would  be  quite  as  reasonably  done  as  with  one ;  and  the 
very  first  week  after  the  vessel  was  began  the  estimating  would  be  found 
entirely  useless."  Wilson  to  Somes,  Brothers.  "Liverpool,  22d  August, 
1856.  Gentlemen,  Your  calculations  to  repair  the  ship  British  Empirfi 
and  Mr.  Preston's  letter  dated  16th,  have  been  duly  laid  before  the 
directors,  when  the  suggestion  of  Mr.  Preston  not  to  repair  the  ship  by 
contract  was  duly  considered ;  they  now  request  me  to  ascertain  at  wha^ 
price  you  would  furnish  the  materials  we  should  require  to  complete  the 
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repairs,  viz. :  pitch  pine,  yellow  pine,  American  elm,  per  cubic  feet ; 
o.tkum  and  pitch,  per  hundredweight;  iron  work,  say  bolts,  knees,  strap?, 
&c.,  per  pound  and  hundredweight;  graving  dock  charges;  when  you 
can  take  her  *in;  depth  of  water  next  week.     Your  reply,  in   r*qrr 
course  of  post,  will  oblige."    Preston  to  Wilson.    "  London,  2oth  ^ 
August,  1856.    Sir,  Your  letter  directed  to  Messrs.  Somes  I  did  not  see 
until  this  morning,  being  in  the  City  on  Saturday.     I  beg  to  hand  you 
Messrs.  Somes'  prices  as  you  wish."     Then  followed  a  list  of  the  prices 
of  materials  in  detail.     "  The  cost  of  use  of  graving  dock  for  the  job 
will  be  from  120  to*  150  guineas;  can  dock  the  vessel  three  or  four 
days  after  notice ;   can  dock  her  at  any  neap  tide  in  our  large  dock. 
The  above  prices  subject  to  7J  per  cent,  for  cash,  except  dock  dues.     I 
am  quite  certain  that  it  would  be  far  the  better  way  for  the  company 
not  to  make  a  special  contract,  it  must  be  full  of  alterations,  whoever 
made  it,  so  soon  as  the  work  was  put  into  execution."     Wilson  to  Pres- 
ton.    "  Liverpool,  26th  August,  1856.     I  beg  to  acknowledge  receipt 
of  your  favour  of  yesterday,  quoting  prices  for  timber,  &c.,  to  which  I 
replied^  per  telegraph,  that  the  company  bad  decided  to  accept  them.** 
The  case  then  proceeded.     The  ship  was  accordingly  taken  into  the 
defendants*  dock  at  Black  wall  on  the  1st  day  of  September,  and  exten- 
sive repairs  were  done  by  the  defendants  on  the  ship  by  the  plaintiffs* 
orders.     In  the  latter  part  of  October,  1856,  the  work  was  nearly  com- 
pleted.    The  plaintiffs,  in  the  early  part  of  November,  1856,  employed 
Messrs.  Cotterill  &  Sons  as  solicitors  for  the  plaintiffs ;  and  they  from 
this  time  acted  as  such  s^^licitors  for  the  plaintiffs  throughout  the  rest 
of  the  transaction.     The  defendants  employed  Mr.   Saxton  as  their 
solicitor;  and  he  acted  as  such  for  the  defendants  throughout  the  rest 
of  the  transaction.     The  case  then  set  out  a  correspondence,  and  con- 
tained statements  showing,  in  substance,  that  the  plaintiffs  were  not 
prepared  to  pay  the  demand  *of  the  defendants  in  ready  money,   r^orf^ 
and  that  there  were  negotiations  going  on  for  an  arrangement  to  *- 
give  them  a  security  over  the  ship.     The  following  extracts  from  the 
correspondence  are  the  material  parts.     Wilson  to  Somes,  Brothers. 
"14th  November,  1856.     Since  our  last  negotiation  with  you  for  the 
payment  of  your  bill  for  the  repairs  of  the  ship  British  Empire,  we 
have  not  been  able  to  raise  the  amount  required  on  such  terms  as  would 
be  satisfactory  to  the  several  parties  interested  in  this  vessel.     We  sub- 
mit for  your  consideration,  that  you  allow  the  vessel  to  leave  your  dock 
and  put  her  in  the  Victoria  Dock,  you  keeping  possession  of  the  vessel, 
besides  our  giving  you  (along  with  the  directors)  any  or  all  possible 
security  on  the  ship  that  your  claim  shall  be  paid  before  she  goes  to  sea. 
In  the  present  state  of  the  money  market  we  possibly  would  not  be  in  a 
position  to  pay  you  for  fourteen  days,  or  perhaps  longer:  all  that  we  ask 
of  yon  is  time,  and  by  keeping  the  ship  in  your  dock  will  not  facilitate 
our  getting  the  needful.   If  you  can  meet  us  in  any  way  to  facilitate  the 
settlement  of  your  account  we  shall  feel  obliged."     Somes,  Brothers,  to 
Wilson.     "  London,  November  15th,  1856.     Sir,  We  are  favoured  with 
your  letter  of  yesterday,  and,  in  reply,  beg  to  say  that  we  have  had  an 
interview  with  Mr.  Saxton  upon  the  subject,  the  result  of  which  is  that, 
before  The  British  Empire  leaves  our  dock,  unless  cash  is  paid,  we  should 
require  to  have  a  duly  registered  mortgage  executed  upon  her,  giving  us 
immediate  power  of  sale.   We  should  then  be  willing  to  let  her  be  taken 
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into  the  Victoria  Docks  as  you  desire.     Mr.  Saxton  assures  us  thnt 
nothing  short  of  this  would  give  us  any  security  after  parting  with 
the  vessel.     It  therefore  now  rests  with  yourself  and  the   company 
either  to  pay  us  in  cash,  or  to  execute  a  mortgage  as  above  specified ; 
^qry-i   *and  we  wait  your  decision.     The  whole  work  is  now  well  nigh 
-^   completed;  and  the  ship*  is  occupying  onr  dock  to  no  purpose; 
we  must  therefore  beg  the  favour  of  an  early  settlement,  whichever  way 
it  may  be  done.     We  have  been  expecting  to  receive  back  our  accounts 
that   we   may   get   them   completed.*'      Somes,  Brothers,  to    Wilson. 
*'  London,  November  25th,  1856.     We  are  much  surprised  that  we  have 
heard  nothing  further  from  you  as  to  settlement  of  our  account  for 
British  Empire;  and,  if  some  arrangement  be  not  come  to  at  once,  we 
shall  be  compelled  to  take  further  steps  in  the  matter.     We  also  give 
you  notice  that  we  shall  charge  the  owners  of  the  ship  21L  per  diem  for 
the  hire  of  our  dry  dock  from  the  time  our  account  was  delivered,  viz.. 
the  20th  instant."     Cotterill  &  Sons  to  Saxton.      "November  27th, 
1856.     Ship  British  Empire.     The  British  Empire  Shipping  Company 
(Limited)  have  sent  us  Messrs.  Somes*  letter  of  the  28th  inst.,  with  notice 
of  Messrs.  Somes'  intention  to  charge  21L  per  day  for  the  occupation 
.    of  their  dock.     We  of  course  dispute  Messrs.  Somes'  right  to  make  any 
such  claim ;  and  we  are  instructed  by  the  company  to,  and  hereby,  give 
Messrs.   Somes,  through  you,  notice  that  the  company  hold  Messrs. 
Somes  responsible  for  all  damages  consequent  upon  the  detention  of  the 
ship."     The  letter  then  proposed  a  reference  as  to  the  amount,  which 
was  declined.     Cotterill  &  Sons  to  Somes,  Brothers.    "  December  18th, 
1856.     Gentlemen,  On  behalf  of  The  British  Empire  Shipping  Com- 
pany (Limited)  we  hereby  give  you  notice,  with  reference  to  your  claim 
for  repairs  done  upon  and  to  the  ship  British  Empire,  and  your  refusal 
to  deliver  up  the  said  ship,  that  we,  on  behalf  of  the  said  company,  are 
^joro-i   prepared  to  pay  you  whatever  sum  you  demand,  under  protest, 
^   *and  for  the  8ol6  purpose  of  obtaining  delivery  and  possession 
of  the  said  ship;  and  that  the  said  company  will  take  such  steps  as  they 
may  be  advised  to  recover  repayment  of  such  sum  as  may  be  so  paid,  or 
any  part  thereof,  as  also  such  damages  as  the  said  company  may  hare 
sustained,  or  may  hereafter  sustain,  by  reason  of  your  retention  of  and 
refusal  to  deliver  up  the  said  ship.     Awaiting  to  hear  from  you,  when 
you  will  be  prepared  to  deliver  up  the  said  ship,  and  the  amount  you 
claim."     The  accounts  were  accordingly  sent  in.     The  case  proceeciefi. 
In  these  accounts  is  contained  the  following  item :  •*  Dock  dues,  27th 
November  to  29th  December,  27  days  at  21^,  567^. ;"  which  forms  part 
of  the  total,  viz.,  9516f.  8«.  4d.     The  sum  of  8816/.  15s.  2d,,  being  the 
sum  of  95152.  8«.  4d.,  the  amount  of  the  plaintiffs'  claim-  less  the  sutd 
of  698/.  13«.  2d,  discount,  was,  on  the  22d  day  of  December,  1856, 
paid  by  Messrs.  Cotterill  &  Sons  on  account  of  the  plaintiffs  to  the 
defendants  under  protest.     The  ship  was,  on  the  24th  December,  given 
up  to  the  plaintiffs  by  the  defendants. 

The  present  action  was  brought  for  money  had  and  received,  to 
recover  back  so  much  of  the  said  sum  of  8816/.  15«.  2d.  as  was  in 
excess  of  the  sum  for  which  the  defendants  had  a  right  to  detain  the 
ship ;  the  plaintiffs  contending  that  the  defendants'  charge  for  the  work 
was  excessive,  and  that  they  had  no  right  to  detain  the  ship  for  any- 
thing, bat  what  was  due  on  a  quantum  meruit  for  work,  labour,  and 
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materials.  By  order  of  Mr.  Justice  Erie  this  case  is  stated,  as  to  the 
allowance  or  (iisallowance  of  the  item  of  5677.  claimed  in  the  account 
for  the  occupation  of  the  defendants*  dock  from  27th  November  to  24th 
December,  during  which  period  the  ship  was  detained  under  the  r^eocQ 
^defendants'  claim  of  lien.  The  plaintiffs  contend  that  the  de-  ^ 
fendants  had  no  right  to  detain  the  ship  for  any  expense  incurred  or 
inconvenience  sustained  by  the  defendants  when  enforcing  their  lien 
under  the  circumstances  described ;  and  that  what  was  paid  in  respect 
of  this  item,  to  obtain  possession  of  the  ship,  was  money  extorted  from 
them  by  the  defendants.  And  they  further  contend  that,  even  if  the 
defendants  were  entitled  to  detain  the  ship  for  something  in  respect  of 
this  item,  21 Z.  a  day  was  excessive  in  amount.  Nevertheless,  for  the 
purpose  of  this  case,  and  for  such  purpose  only,  it  is  to  be  assumed  that 
the  sum  of  21/.  per  day  was  a  reasonable  charge.  The  Court  is  to  have 
power  to  draw  all  such  inferences  of  fact  as  to  it  seems  fit. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  defendants 
are  entitled  to  retain  the  sum  paid  to  them  in  respect  of  this  item  of 
567/.  on  the  above  assumption. 

If  the  Court  shall  be  of  opinion  that  they  are  not  so  entitled,  the 
plaintiffs  are  to  have  judgment  for  524/.  9^.  6d.  (being  567/.  after  de- 
ducting a  proportionate  part  of  the  discount  for  cash  allowed  in  the 
accoant),  without  prejudice  to  the  plaintiffs  making  a  claim  for  damages 
in  respect  of  interest  before  the  arbitrator,  with  costs  of  this  case. 

If  the  Court  shall  be  of  opinion  that  the  defendants  are  so  entitled, 
the  defendants  are  to  be  entitled  to  the  costs  of  this  case ;  and  it  is  to 
be  referred  to  the  same  arbitrator  to  decide  the  amounts  that  defendants 
are  entitled  to  retain  in  respect  of  this  item. 

The  case  was  argued  in  Easter  Term,  1858.(a) 

*Blackbumj  for  the  plaintiffs. — There  is  nothing  stated  in  the  r^eof*/) 
case  to  give  any  lien,  beyond  that  which  the  law  confers  on  a  ^ 
party  who  has  done  work  on  a  chattel  so  as  to  improve  it.  That  lien 
the  defendants  no  doubt  had :  and  the  question  is,  whether  the  defend- 
ants have  a  further  lien  for  the  charges  they  have  incurred  whilst  detain- 
ing the  ship  under  this  undoubted  lien.  [T.  Jones  (of  the  Northern 
Circuit),  for  the  defendants,  having  stated  that  he  should  contend  that 
there  was  a  contract  to  pay  for  the  use  of  the  dock  whilst  the  ship  was 
detained,  Blackburn  was  stopped  by  the  Court ;  and  T.  Jones  was  called 
upon  to  show  the  contract.] 

jr.  JoneSy  for  the  defendants. — In  the  letters  forming  the  contract 
under  which  the  ship  was  repaired  there  is  a  specific  charge  for  the  use 
of  the  dock ;  that  shows  that,  so  long  as  the  defendants'  dock  was  occu- 
pied by  the  plaintiffs'  ship,  the  plaintiffs  were  to  pay  for  it.  And, 
wherever  a  lien  is  given  to  a  bailee,  by  necessary  implication  there  is  a 
right  given  to  charge  the  bailor  for  the  keep  of  the  article.  If  it  were 
otherwise,  a  lien  would  often  be  very  prejudicial.  Is  the  trainer  of  a 
race-horse,  who  has  a  lien,  to  keep  the  animal  at  his  own  cost  whilst  he 
detains  ?  That  case  is  exactly  analogous  to  the  present.  It  may  be 
said  that  the  defendants  could  not  have  sued  for  the  use  of  their  aock 
during  this  time :  perhaps  they  could  not  have  sued  in  contract ;  but 
they  might  have  sued  in  tort  for  not  taking  away  the  ship. 

Blaekbum,  in  reply. — The  charge  for  the  use  of  the  graving  dock 

(a)  On  TaMd*7,  Ukj  ith.   Before  Lord  CampbeU,  C.  J.,  Wightmao,  Brie,  and  Crompion,  Ji 
B.,  B.  A  B. — 14 
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during  the  repairs,  it  is  admitted,  forms  part  of  the  amount  due  for  work, 
labour,  and  materials,  for  i^hich  the  shipwrights  ha4  a  lien.    It  is  a  special 

*^fin   *^^*^g®  ^^^  ^'^®  ^^®  ^f  ^^  expensive  tool,  not  a  rent  for  a  place 
-I   of  deposit.     And  there  was  no  need  to  keep  the  ship  in  the  grav- 
ing dock  after  the  repairs  were  done ;  the  lien  of  the  shipwrights  woald 
have  been  as  effectually  preserved  by  keeping  a  shipkeeper  aboard,  so 
as  to  keep  possession  after  the  ship  was  floated.     [Erle,  J. — If  they 
had  done  so,  the  same  question  would  have  arisen.     Would  the  ship- 
owners have  been  liable  for  the  expense  of  the  shipkeeper  ?     It  would 
have  been  impossible  then  to  contend  that  the  specific  mention  originally 
of  a  charge  for  the  graving  dock  had  any  bearing  on  the  real  question, 
which  is,  whether  the  owner  of  a  chattel  is  liable  to  one  having  a  specific 
lien  on  it  for  the  costs  of  enforcing  that  lien.     It  is  necessary  to  dis- 
tinguish between  a  lien  created  by  contract  express  or  implied  and  a 
specific  lien  given  by  law.     A  bailee  has,  by  law,  a  lien  for  his  skill  and 
labour  expended  on  a  chattel  bailed  to  him  for  that  purpose.   He  has  not, 
by  law,  a  lien  for  any  other  charge ;  not  for  feeding,  keeping,  and  taking 
care  of  an  animal  delivered  to  him  for  that  purpose ;  Judson  v,  Etheridge, 
1  C.  &  M.  743  ;t  nor  for  agisting  cattle ;  Jackson  t;.  Cummins,  5  M.  & 
W.  342.t     The  specific  lien  thus  given  is  so  far  from  being  derived  from 
contract  that,  as  is  pointed  out  by  Parke,  B.,  in  delivering  judgment  in 
Scarfe  v:  Morgan,  4  M.  &  W.  270,  283,t  "  prior  to  the  case  of  Chase 
v.  Westmore,  5  M.  &  S.  180,  the  general  opinion  had  been  that  there 
could  be  no  lien  where  there  was  any  express  contract  at  all.     That 
case,  however,  decided,  that  where  there  was  an  express  contract,  but 
containing  no  stipulation  inconsistent  with  the  lien,  it  might  still  exist" 
If  to  this  lien,  given  by  law,  the  law  had  attached,  as  an  incident, 
4(0/*o-i   *that  the  bailor  was  to  make  good  the  expense  of  enforcing  the 
*'-'  lien,  there  would  surely  be  found  some  authority  to  show  that  such 
an  incident  was  annexed :  but  there  is  none.     In  Franklin  v.  Hosier,  4 
B.  k  Aid.  341  (E.  C.  L.  B.  vol.  6),  the  lien  of  a  shipwright  was  estab- 
lished ;  but  no  claim  was  there  made  for  the  cost  of  keeping  the  ship. 
In  Scarfe  v.  Morgan,  4  M.  &  W.  270,t  (a)  a  doubt  was  expressed  by  the 
Court  of  Exchequer  whether  a  lien  at  common  law  could  exist  on  a  hve 
animal,  because  the  law  had  not  provided  who  was  to  feed  it.     The  obvious 
answer  to  that  doubt  would  have  been  that  it  was  to  be  kept  at  the 
expense  of  the  bailor  by  the  bailee  if  such  had  been  the  law ;  but  the 
very  learned  counsel  who  argued  gave  a  different  answer,  which  is 
approved  of  in  the  considered  judgment  of  the  Court.     ^^  It  occurred  to 
us  in  the  course  of  the  discussion,  which  was  very  ably  conducted  on 
both  sides,  that  there  was  a  difficulty  arising  out  of  the  circumstance, 
that  this  being  a  living  chattel,  might  be  expensive  to  the  detainer,  and 
that  the  allowance  of  such  a  lien  would  raise  questions  as  to  who  was 
liable  to  feed  it  intermediately.     But  Mr.  Byles  answered  this  difficulty 
satisfactorily,  by  referring  us  to  the  analogous  case  of  a  distress  kept  in 
a  pound  covert,  where  he  who  distrains  is  compellable  to  take  reasonable 
.  care  of  the  chattel  distrained,  whether  living  or  inanimate,  and  to  the 
caee  of  a  lien  npon  corn,  which  requires  some  labour  and  expense  in  the 
proper  custody  of  it.     Other  cases  were  cited  in  the  argument,  but  thej 
were  cases  of  general  lien,  which  clearly  turn  upon  contract  or  usage  of 
trade,  in  which  he  who  seeks  to  establish  such  contract  or  usage  ultra 

(a)  See  pp.  275,  284. 
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the  general  law  is  held  to  strict  proof  of  the  exception  *on  which  r«Q^o 
he  relies.     These  are  wholly  distinguishable  from  this  case/'   ^ 
Wherever  a  lien  is  created  by  contract,  express,  or  implied,  the  question 
is,  what  is  the  contract.     It  is  probable,  where  there  is  a  lien  for  ware- 
house-rent, as  in  the  case  of  wharfingers  and  others  who  have  a  general 
lien,  that  it  may  be  shown  that  the  custom,  by  which  the  contract  to 
me  the  lien  is  proved,  is  such  as  to  extend  it  to  the  rent  during  the 
aetention:  but  here  the  lien  is  that  given  by  common  law,  and  no  more. 
The  analogy  between  a  right  of  lien  at  common  law  and  a  right  to  hold 
a  distress  is  complete.     In  each  case  the  law  gives  a  peculiar  privilege 
to  a  party,  at  his  option,  to  enforce  his  right  by  taking  the  law  into  his 
own  hands  and  detaining  his  debtor's  chattel.     In  each  case  costs  may 
be  incurred  in  enforcing  this  peculiar  process ;  and  from  time  immemo- 
rial the  question  must  have  arisen  who  was  to  bear  those  costs.     The 
common  law  never  gave  a  plaintiff  the  costs  of  enforcing  his  claim  at 
all,  thongh  statutes  have  given  costs  of  suit.     In  cases  of  distress  at 
common  law,  the  distrainor  might,  if  it  were  a  live  chattel,  place  it  in  a 
pound  where  the  owner  could  come  and  feed  it ;  and,  if  he  did  so,  the 
distrainor  was  not  bound  to  feed  it.     But  if  he  did  not  put  live  chattels 
in  a  pound  overt,  the  distrainor  was  bound  to  feed  them  at  his  own  cost ; 
and  be  had  no  option  as  to  dead  chattels,  but  was  always  bound  to  take 
care  of  them  in  a  pound  covert :  Go.  Litt  47  b.     This  law  has  been 
altered  by  statute  5  &  6  W.  4,  c.  59,  ss.  5,  6 ;  hut  the  principle  of  com- 
mon law  is  not  the  less  shown.     So  in  Lenton  v.  Cook,  Bui.  N.  F.  45, 
in  9  G.  2,  it  was  decided  that,  ^*  if  a  horse  be  distrained  in  order  to  compel 
an  appearance  in  a  hundred  court,  after  appearance  the  plaintiff  cannot 
justify  detaining  the  horse  till  paid  for  his  keeping."     *In  the  r«Qg4 
absence  of  authority  the  analogy  is  strong  to  show  that  there  is  ^ 
no  right  at  common  law  to  compensation  for  the  costs  incurred  in  enforc- 
ing a  lien.     [Lord  Campbell,  C.  J. — It  is  suggested  that  they  might  be 
recovered  in  an  action  for  not  taking  away  the  chattel.]    That,  if  it 
were  so,  would  not  entitle  the  defendants  to  judgment.     Where  there  is 
a  lien,  the  owner  of  the  chattel  cannot  maintain  an  action  for  the  deten- 
tion without  showing  that  he  was  ready  to  pay  all  that  was  really  due, 
80  that  it  is  at  his  peril  if  he  offers  one  farthing  too  little.     In  the  sup- 
posed action  for  not  taking  away  the  chattel,  if  maintainable  at  all,  the 
bailee  must  be  able  to  prove  that  he  was  ready  to  deliver  the  chattel  on 
being  paid  what  wad  due,  so  that  it  would  be  at  his  peril  if  he  demanded 
one  farthing  too  much :  and,  even  if  it  were  to  be  assumed  that  the 
shipwrights  here  had  fulfilled  that  condition,  they  would  but  have  had 
a  right  to  'some  unliquidated  damages,  and  could  not  have  a  right  to 
detain  the  ship  till  they  were  paid  whatever  sum  they  chose  to  assume 
was  the  right  amount.  Cfur.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  judgment. 

We  are  of  opinion  that,  under  the  circumstances  stated  in  the  special 
case,  the  defendants  are  not  entitled  to  retain  the  sum  paid  to  them  in 
respect  of  the  item  of  567Z.,  or  any  other  sum,  as  a  compensation  for  the 
use  of  their  dock  in  detaining  the  plaintiffs'  ship.  As  artificers  who  had 
expended  their  labour  and  materials  in  repairing  the  ship  which  the 
plaintiffs  had  delivered  to  them  to  be  repaired,  the  defendants  had  a 
lien  on  the  ship  for  the  amount  of  the  sum  due  to  them  for  these  repairs; 
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but  we  do  not  find  any  ground  on  which  their  claim  can  be  supported  to 
i^o(*r-i  ^0  paid  for  the  use  of  their  *dock  while  they  detained  the  ship 
^^  under  the  lien  against  the  will  of  the  owners.     There  is  no  evi- 
dence of  any  special  contract  for  such  a  payment.   The  defendants 
gave  notice  that  they  would  demand  21L  a  day  for  the  use  of  their  dock 
during  the  detention :  but  the  plaintiffs  denied  their  liability  to  make 
any  such  payment,  and  insisted  on  their  right  to  have  their  ship  imme- 
diately delivered  up  to  them.     Nor  does  any  custom  or  usage  appear  to 
authorize  such  a  claim  for  compensation,  even  supposing  that  a  wharfinger 
with  whom  goods  had  been  deposited,  he  being  entitled  to  warehouse-rent 
for  them  from  the  time  of  the  deposit,  might  claim  a  continuation  of  the 
payment  during  the  time  he  detains  them  in  the  exercise  of  right  of  lien 
till  the  arrears  of  warehouse-rent  due  for  them  is  paid  (see  Rex  v.  Ham* 
phery,  M'Cl.  &  Y.  178t):  there  is  no  ground  for  a  similar  claim  here, 
as  there  was  to  be  no  separate  payment  for  the  use  of  the  dock  while 
the  ship  was  under  repair,  and  the  claim  only  commences  from  the 
refusal  to  deliver  her  up.     The  onus  therefore  is  cast  upon  the  defend- 
ants to  show  that,  by  the  general  law  of  England,  an  artificer  who, 
exercising  his  right  of  lien,  detains  a  chattel,  in  making  or  repairing 
which  he  has  expended  his  labour  and  materials,  has  a  claim  against 
the  owner  for  taking  care  of  the  chattel  while  it  is  so  detained.    But 
the  claim  appears  to  be  quite  novel ;  and,  on  principle,  there  is  great 
difficulty  in  supporting  it  either  ex  contractu  or  ex  delicto.     The  owner 
of  the  chattel  can  hardly  be  supposed  to  have  promised  to  pay  for  the 
keeping  of  it  while,  against  his  will,  he  is  deprived  of  the  use  of  it ;  and 
there  seems  no  consideration  for  such  a  promise.     Then  the  chattel  can 
.hardly  be  supposed  to  be  wrongfully  left  in  the  possession  of  the  arti- 
*^6fi1  ^^^^'  ^^^°  ^^^  owner  has  been  ^prevented  by  the  artificer  from 
•'  taking  possession  of  it  himself.    If  such  a  claim  can  be  supported, 
it  must  constitute  a  debt  from  the  owner  to  the  artificer,  for  which  an 
action  might  be  maintained :  when  does  the  debt  arise,  and  when  is  the 
action  maintainable  ?     It  has  been  held  that  a  coachmaker  cannot  claim 
any  right  of  detainer  for  standage,  unless  there  be  an  express  contract 
to  that  effect,  or  the  owner  leaves  his  property  on  the  premises  beyond 
a  reasonable  time,  and  after  notice  has  been  given  him  to  remove  it: 
Hartley  v.  Hitchcock,  1  Stark.  408  (E.  C.  L.  R.  vol.  2). 

The  right  of  detaining  goods  on  which  there  is  a  lien  is  a  remedy  to 
the  party  aggrieved  which  is  to  be  enforced  by  his  own  act ;  and,  where 
such  a  remedy  is  permitted,  the  common  law  does  not  seem  generally  to 
give  him  the  costs  of  enforcing  it  Although  the  lord  of  a  manor  be 
entitled  to  amends  for  the  keep  of  a  horse  which  he  has  seized  as  an 
estray  (Henley  v.  Walsh,  2  Salk.  686),  the  distrainor  of  goods  which  have 
been  repleviea  cannot  claim  any  lien  upon  them :  Bradyll  v.  Ball,  1  Bro. 
G.  C.  427.  So,  where  a  horse  was  distrained  to  compel  an  appearance 
in  a  hundred  court,  it  was  held  that,  after  appearance,  the  plaintiff  could 
not  justify  detaining  the  horse  for  his  keep :  Bui.  N.  P.  45. 

If  cattle  are  distrained  damage  feasant,  and  impounded  in  a  ponnd 
overt,  the  owner  of  the  cattle  must  feed  them ;  if  in  a  pound  covert  or 
close,  *'  the  cattle  are  to  be  sustained  with  meat  and  drink  at  the  peril 
of  him  that  distraineth,  and  he  shall  not  have  any  satisfactiim  there- 
fore:" Co.  Litt.  47  b. 

(«)  BoL  K.  p.  46.  (6)  Co.  Lltt.  47,  V. 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  860 


For  these  reasons,  on  tbe  question  submitted  to  us,  we  give  judgment 
for  the  plaintifis.  Judgment  for  the  plaintifls. 


*IN  THE  EXCHEQUER  CHAMBER.  [*367 

The  BRITISH  EMPIRE  Shipping!  Company,  Limited,  v.  JOSEPH 
SOMES,  FREDERICK  SOMES,  and  SAMUEL  FRAKCIS 
SOMES.     IFeb.  1,  1859.] 

For  sylliibus,  eee  p.  353. 

Thb  defendants  alleged  error,  in  the  Exchequer  Chamber,  in  the  above 
jodmnent.     The  plaintiffs  denied  the  error. 

Montague  Smithy  for  the  party  alleging  error  (defendants  below). — 

In  this  case  it  must  be  implied  that  the  shipowners  contracted  to  pay  for 

the  use  of  the  dock  so  long  as  their  ship  was  necessarily  there,  whether 

under  claim  of  lien  or  not.     In  practice,  a  warehouseman  in  the  city 

always  charges  warehouse-rent  up  to  the  day  when  the  goods  are  taken 

away,  without  regard  to  whether  they  have  been  detained  under  a  lien 

or  not.     It  is  said  that  this  is  by  virtue  of  a  contract ;  but  all  liens  are 

created  by  contract.     [Bra M well,  B. — I  doubt  that.     It  sometimes 

appears  that  persons  have,  in  making  a  contract,  stipulated  for  a  remedy 

in  case  of  its  being  broken ;  but,  in  the  absence  of  something  of  that 

sort,  it  is  a  safe  rule  of  construction  that  pieoplo  in  making  contracts 

contemplate  that  they  will  be  performed.     Your  argument  goes  on  the 

assumption  that  every  one  who  does  work  on  a  chattel  always  does  so  in 

the  expectation  that  payment  will  be  refused  till  he  enforces  it.]     Such 

a  contract  certainly  is  made  in  the  case  of  a  wharfinger.     [Channell, 

B.— In  this  case  is  there  any  evidence  of  a  contract  originally  to  pay 

anything  in  the  nature  of  rent  for  the  keeping  of  the  ship?]     The 

original  contract  is  contained  in  the  letters  which  '''agree  that  r^qz^o 

there  shall  be  a  charge  for  the  use  of  the  graving  dock.     [CocK-  ^ 

BCRN,  C.  J. — A  stipulation  on  the  part  of  shipwrights  for  such  a  right 

as  here  claimed  might  be  reasonable :  and,  if  there  was  any  evidence  of 

a  custom  to  give  it  to  them,  it  might  be  readily  acquiesced  in :  but  in 

the  absence  of  any  proof  of  either,  it  being  clear  that  the  law  gives  the 

artificer  an  option  to  detain  the  chattel,  but  does  not  bind  him  to  do  so, 

can  we  say  that  the  law  annexes  a  further  incident  that  the  owner  of 

the  chattel  shall  pay  for  the  detention  against  his  will  ?     No  authority 

to  thiit  effect  was  cited  below ;  has  any  been  found  since  ?]     It  must  be 

owned  that  there  is  an  utter  want  of  authority  on  the  point  either  way. 

Blackburrty  for  the  party  denying  error  (plaintiffs  below),  was  not 
called  upon. 

CocRBURN,  G.  J. — I  am  of  opinion  that  the  judgment  must  be  afiSrmed. 
1  have  but  little  to  say  in  addition  to  what  has  already  been  thrown  out 
in  the  course  of  the  argument.  It  is  not  for  us,  sitting  here  judicially, 
to  annex  an  incident  to  the  law  without  authority  and  without  precedent, 
however  beneficial  it  might  be.  Such  a  right  as  is  here  claimed  might 
be  annexed  as  an  incident  tc  a  bailment  by  a  usage  of  trade  to  that 
effect,  bat  not  otherwise. 
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Williams,  J. — I  am  of  the  same  opinion.  I  cannot  assent  to  Mr. 
Smith*$  contention  that  there  is  any  evidence  in  this  case  of  a  contract 
to  give  snch  a  right  as  is  claimed.  Such  a  contract  may  in  some  cases 
be  inferred  from  usage  of  trade :  but  in  the  present  case  there  is  nc 
more  reason  for  inferring  such  a  contract  than  in  the  analogous  case  of 
a  distress. 

*8691       *Growder,  J. — I  also  see  no  reason  for  annexing  as  a  matter 

•^  of  law  this  incident  hitherto  unheard  of.     There  would  be  no 

difficulty  in  making  a  contract  to  give  it :  but  here  is  no  such  contract. 

Bramwell,  B. — The  burthen  lies  on  Mr.  Smith  to  show  that  such  a 
lien  exists  either  by  law  or  by  contract.  It  is  enough  to  say  he  fails  in 
doing  so :  but,  if  the  onus  were  the  other  way,  I  should  think  a  contract 
disproved.  It  is  very  improbable  that,  when  taking  the  ship  in  to  do 
the  work,  the  shipwrights  and  shipowners  contemplated  that  there  would 
be  any  difficulty  about  the  payment.  I  see  much  to  make  me  say  it 
would  have  been  prudent  to  make  a  contract  as  a  security,  nothing  to 
lead  me  to  infer  that  such  a  contract  was  made. 

Watson,  B. — I  am  of  the  same  opinion.  I  think  the  analogy  between 
a  lien  and  a  distress  at  common  law  very  strong;  and  the  authorities  are 
decisive  that  at  common  law  the  distrainor  had  no  compensation  for  the 
costs  of  impounding  the  chattel,  or  of  feeding  it  if  he  did  so. 

Ghannell,  B. — -I  am  of  the  same  opinion.  I  think  the  shipwrights 
could  not  be  entitled  to  the  right  they  claim  unless  there  was  a  contract 
to  give  it  to  them.  If  it  had  been  part  of  the  original  agreement  that  a 
charge  in  the  nature  of  standage  or  warehouse-rent  should  be  paid  for 
the  custody  of  the  ship,  it  might  have  been  one  element  from  which  an 
agreement  to  continue  that  payment  during  the  detention  might  have 
been  inferred.  Without  expressing  any  opinion  as  to  whether  that  cir- 
4c  07 AH  cumstance,  if  it  had  existed,  would  alone  have  been  ^enough  to 
-^  justify  the  inference  of  such  a  contract,  I  say  that  I  cannot  agree 
with  Mr.  Smith  in  thinking  that  the  charge  for  the  dock  here  was  in 
that  nature.  It  seems  to  me  only  one  item  in  the  price  for  the  work, 
labour,  and  materials.  Judgment  affirmed. 

Affirmed   in  the  House  of  Lords,  who  had  a  lieu  for  his   labour  acd 

May  22, 1860 :  Somes  v.  British  Empire  services  on  a  chattel,   was  made   in 

Shipping  Co.,  6  Jurist  N.  S.  761 ;  2  Mlntyre  v.  Carver,  2  Watts  &  Serg. 

Law  Times  N.  S.  547.  392  ;  but  apparently  not  sustained. 

A  claim  for  storage,  bj  a  mechanic 


WADDINGTON,  ELLIOTT,  WILCOX,  WEBSTER,  SPRAGUE- 
and  CLARKE,  v.  The  Guardians  of  the  Poor  of  the  CITY  OF 
LONDON  UNION,     ilfay  26. 

The  Union  of  L.,  formed  under  stat.  4  A  5  W.  4,  e.  76.  consisted  of  ninety-eight  ptrishes,  and 
had  a  Board  of  Guardians  annually  elected.  In  February,  1857.  large  sums  were  owing  to 
tradesmen  for  food,  Ac,  supplied  to  the  poor  of  the  Union,  and  which  had  been  incurred  prineU 
pally  in  1856,  and  partly  in  preceding  years.  The  arrears  were  owing  to  embeiilements  by 
M.  and  P.  M.  had  been  appointed  by  the  Guardians  collector  for  nine  of  the  parishes;  which 
appointment  had  been  confirmed  by  the  Poor  Law  Commissioners.     P.  was  assistant  cleric 
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of  ihe  Gnardians.  The  Quardians  bad  ordered  M.  to  pay  the  rates  collected  for  the  nine 
parisUea  to  the  treasurer  of  the  Union.  M.  appropriated  the  greater  part,  and,  in  concert 
with  P ,  made  false  entries  in  the  Union  ledger,  representing  the  sums  as  having  been  all 
piid  to  the  treasurer.  The  accounts  made  out  from  those  entries  wore  produced  to  the 
auditor  and  certified  hj  him  as  correct.  P.  had  appropriated  checks  drawn  in  fayour  of 
trulesmen,  which  were  entered  as  payments  in  the  accounts  which  were  audited  and  passed 
af  correct.  The  Guardians  had  also  overdrawn  the  treasurer's  account  to  a  large  amount 
s?«ramg  daring  several  years  before  February,  1857.  The  embesslements  by  M.  and  P., 
and  the  cuDsequont  arrears  to  the  tradesmen,  were  first  discovered  in  December,  1856.  Nu 
tAi  was  after  that  made  on  the  parishes  until  February,  1857,  when  the  then  clerk  of  the 
Caion,  under  article  81  of  The  Consolidated  Order  made  24th  July,  1847,  by  the  Poor  Law 
Cnmmiasiuners,  ascertained  the  costs  to  each  parish  for  the  maintenance  of  the  poor,  esti- 
icaiiog  as  **  extraordinary  charges"  for  the  ensuing  half  y^ar  the  amount  of  the  arre&rs  to 
the  tradesmen  and  the  debt  to  the  treasurer,  and  divided  the  whole  among  the  different 
p;iriAbe3 :  and  the  Guardians,  under  article  82,  made  orders,  on  17th  February,  1857^  on 
the  oreneers  of  the  several  parishes  for  payment.  A  parish,  not  being  one  of  the  nine  for 
wbich  M.  collected,  disputed  the  validity  of  the  order.     All  previous  calls  had  been  paid. 

Held  (before  stat.  22  A  23  Vict.  c.  49),  that  the  order  was  wholly  bad,  as  being  partly  in  the 
nature  of  a  retrospective  rate,  though  in  fact  there  were  items,  besides  those  mentioned,  free 
fn>m  objection. 

The  more  so,  as  it  appeared  that  there  had  been  great  changes  in  the  occupation  of  rateable 
property  in  the  parish. 

Br  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Queen's  Bench. 

A  CASE,  of  nrhich  the  material  parts  were  as  follows,  was  stated  for 
the  opinion  of  this  Court,  by  consent  of  parties,  and  by  order  of  a  Judge, 
pursuant  to  sect.  46  of  The  Common  Law  Procedure  Act,  1852  (15  &  16 
Vict.  c.  76). 

*The  plaintiffs,  at  the  time  of  the  making  of  the  order  herein-  r,^Qi^i 
after  mentioned,  were  the  churchwardens  and  overseers  of  the   '- 

£oor  of  the  parish  of  Saint  Stephen  Coleman  Street,  in  the  City  of 
undoQ ;  which,  together  with  ijiinety-seven  other  parishes,  during  all 
the  time  hereinafter  mentioned,  was,  and  still  is,  comprised  within  the 
City  of  London  Union ;  and  which  Union  was  formed  in  the  year  1837, 
under  the  provisions  of  stat.  4  &  5  W.  4,  c.  76  (The  Poor  Law  Amend- 
ment Act)  under  which  boards  of  guardians  have  been  annually  elected, 
and  have  entered  into  office  for  the  said  Union. 

Under  and  according  to  the  provisions  of  the  said  Act,  the  Poor  Law 
Commissioners  for  England  and  Wales,  from  time  to  time,  made  and 
isaued  divers  rules,  orders,  and  regulations.  It  is  agreed  that,  if  either 
party  should  wish  to  refer  to  any  order  or  orders  of  the  Poor  Law  Com- 
missioners not  set  out  in  the  body  of  the  present  case,  such  party  shall 
I>e  at  liberty  to  do  so;  and  that,  for  this  purpose,  the  orders  shall  be 
taken  to  be  as  set  out  in  the  book  entitled  ^*'  The  Consolidated  and  other 
Orders  of  the  Poor  Law  Commissioners  and  of  the  Poor  Law  Board," 
&c.,  by  William  Cunningham  Glen,  a  copy  of  which  accompanies  this 
case,  and  which  copy,  so  far  as  relates  to  the  said  rules,  orders,  and 
regulations,  is  to  be  taken  to  form  part  of  this  case.(a) 

(o)  The  references  in  the  text  are  made  to  the  4th  edition,  London,  1859.  The  references  in 
tae  cue,  m  originally  stated,  were  to  an  earlier  edition. 

The  orders  not  set  out  in  the  body  of  the  case,  but  referred  to  in  argument  in  the  Courts  of 
Quoeo's  Bench  and  Exchequer  Chamber,  were  the  following : 

"The  Consolidated  Order,"  dated  24th  July,  1847. 

Article  41  (p.  20).  <<  At  every  ordinary  meeting  of  the  Guardians  the  business  shall,  m  far 
u  ouj  be  conyonient,  be  conducted  in  the  following  order : 

"Firstly/'  J;e.  «  Sixthly— They  shall  examine  the  treasurer's  account,  and  shall,  when 
A^^^esaary,  make  orders  on  Uie  overseers  or  other  proper  authorities  of  the  several  parishes  in 
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» 


^721       *"'^y  articles  81  and  82  of  an  order  made  bj  the  said  Comrais- 
^  sioners  as  aforesaid,  and  dated  24th  July,  1847,  ^addressed  to  the 
^nirg-i   Citj  of  London  Union,  and  many  other  Unions,  and  commonly 
J  distinguished  by  the  name  of  The  Consolidated  Order,  it  is  pro- 
vided and  ordered  as  follows. 

Article  81.(a)  "The  clerk"  (meaning  the  clerk  to  the  Guardians, 
see  Article  229)  "  shall,  four  weeks  at  least  before  the  2dth  day  of 
March  and  the  29th  day  of  September  respectively  in  each  year,  refer 
to  and  ascertain  the  cost  to  each  parish  in  the  Union  for  the  main- 
tenance of  the  poor,  and  other  separate  charges,  as  well  as  for  the 
common  charges  incurred  in  the  half  of  the  last  year,  corresponding  to 
the  half  year  next  coming,  and  shall  estimate  and,  as  near  as  may  be, 
divide  amongst  the  parishes  any  extraordinary  charges  to  which  the 
Union  may  be  liable  in  the  coming  half  year,  and  he  shall  also  estimate 
the  probable  balance  due  to  or  from  the  parish  at  the  end  of  the  current 
half  year,  and  shall  then  prepare  the  orders  on  the  several  parishes  for 
the  sums  which,  upon  such  computation,  it  shall  appear  necessary  for 
them  to  contribute  to  the  expenses  of  the  Union  for  the  coming  half 
year ;  and  the  orders  so  prepared  shall  be  laid  before  the  Guardians  for 
their  consideration,  three  weeks  at  least  before  the  expiration  of  the 
current  half  year." 

Article  82.(6)     '^  The  Guardians  shall  make  orders  on  the  overseers 

or  other  proper  authorities  of  every  parish  of  the  Union,  from  time  to 

^^741   ^^°^^'  ^^^  ^^®  payment  to  the  ^Guardians  of  all  such  sums  as  may 

^  be  required  by  them  for  the  relief  of  the  poor  of  the  parish,  and 

for  the  contribution  of  the  parish  to  the  common  fund  of  the  Union, 

the  Union,  for  providing  euch  sums  as  may  be  lawfully  required  by  the  Guardians  on  account 
of  the  respective  parishes." 

Article  50  (p.  29).  "  Every  contract  to  be  hereafter  made  by  any  Guardians  shall  contain  a 
stipulation  requiring  the  contractor  to  send  in  his  bill  or  account  of  the  sum  due  U>  him  for 
goods  or  work,  on  or  before  some  day  to  be  named  in  the  contract." 

P.  124.  "  Duties  of  the  clerk.  Art  202.— The  following  shall  be  the  duties  of  the  clerk : 
No.  1."  Ac.  "  No.  7.  To  ascertain,  before  every  ordinary  meeting  of  the  Board,  the  balance 
due  to  or  from  the  Union,  in  account  with  the  treasurer,  and  to  enter  the  same  in  the  minuttf 
book." 

P.  133.  "  Duties  of  the  treasurer  of  the  Union.  Art  203.— The  following  shall  be  the  duties 
of  the  treasurer  of  the  Union : — No.  1,"  Ac.  "  No.  3.  To  keep  an  account,  under  the  proper 
dates,  of  all  moneys  received  and  paid  by  him  as  such  treasurer,  to  balance  the  same  at  Lady 
Day  and  Michaelmas  in  every  year,  and  to  render  an  account  of  such  moneys  to  the  Guardians, 
when  required  by  them  to  do  so.  No.  4.  Whenever  there  are  not  funds  belonging  to  tbe 
Guardians  in  his  hands  as  treasurer  of  the  Union,  to  report  in  writing  the  fact  of  such 
deficiency  to  the  Commissioners." 

Article  220  (p.  171).  "Every  clerk  receiving  any  check  or  money  from  the  Guardians  on 
account  of  any  other  party,  shall  transmit  the  same  within  fourteen  days  to  the  proper  person?, 
and  shall  produce  the  receipt  or  acknowledgment  for  the  same  at  the  next  ordinary  meeting 
after  the  same  has  come  to  his  hands." 

Form  M.  (p.  ISO),  entitled  "  Order  for  Contribution,"  substantially  corresponded  to  the  order 
set  out  in  the  text,  p.  374. 

By  the  "  Collection  of  Poor-Rate  Order,"  made  IGth* March,  1854,  it  was  ordered  as  follovo: 

Article  6  (p.  397).  "  The  collector  shall  every  week  pay  over  all  moneys  collected  by  him, 
or  in  his  hands,  belonging  to  the  parish,  to  the  banker  whom  the  overseers  may  direct,  to  b« 
placed  to  the  account  of  one  or  more  of  them ;  or,  if  directed  by  one  of  the  overseer?,  to  the 
treasurer  of  the  Guardians  of  the  Union,  in  payment  of  any  order  from  such  Guardians  then 
due;  or,  in  the  absence  of  any  such  direction,  shall  pay  the  same  to  one  of  the  said  overseers 
in  person  ,*  provided  that  as  often  as  at  any  time  in  the  course  of  any  week  the  sum  or  sums 
of  money  in  the  hands  of  such  collector  belonging  to  the  parish  shall  together  exceed  fi^7 
pounds,  ho  shall  forthwith  pay  over  such  sum  or  sums  in  the  manner  hereinbefore  directed." 

(a)  Page  44.  (6)  Page  4A. 
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and  for  any  other  expenses  chargeable  by  the  Guardians  on  the  parish ; 
and  in  such  orders  the  contributions  shall  be  directed  to  be  paid  in  one  sum 
or  by  instalments,  on  days  specified,  as  to  the  Guardians  may  seem  fit.'* 

On  the  17th  of  February,  1857,  a  call  or  order  was  made  according 
to  form  M.(a)  in  the  said  Consolidated  Order,  by  the  then  Guardians  of 
the  poor  of  the  said  Union  upon  the  then  churchwardens  and  overseers 
of  the  poor  of  the  said  parish  of  St.  Stephen  Coleman  Street,  a  copy 
whereof  is  as  follows. 

"  City  of  London  Union. 

"To  Messrs.  James  Waddington,  John  Elliott,  Isaac  Wilcox,  John 
Webster,  William  Sprague,  and  Jeremiah  Clarke,  churchwardens  and 
overseers  of  the  parish  of  Saint  Stephen  Coleman  Street,  in  the  City 
of  London. 

"You  are  hereby  ordered  and  directed  to  pay  to  Samuel  George 
Smith,  Esquire,  ^it  the  banking-house  of  Messrs.  Smith,  Payne,  and 
Smith's,  No.  1,  Lombard  Street,  in  the  city  of  London,  on  behalf  of 
the  Guardians  of  the  poor  of  the  City  of  London  Union,  the  sum  of 
28001.  from  the  poor-rates  of  the  said  parish  of  Saint  Stephen  Coleman 
Street,  towards  the  relief  of  the  poor  thereof,  and  to  the  contribution  of 
the  parish  to  the  common  fund  of  the  Union,  and  such  other  expenses 
as  are  oh&rgeable  by  the  said  Guardians  on  the  said  parish.  Such  sum 
of  28002.  to  be  paid  by  instalments  at  the  times  and  in  manner  follow- 
ing (that  is  to  say'*): 

*  "  The  sum  of  700Z.  on  or  before  the  20th  day  of  March,  1857,"  p^„^g 
kc ;  the  last  (fourth)  instalment  on  or  before  20th  August,  1857 :  ^ 
^'  and  to  take  the  receipt  of  the  said  Samuel  George  Smith,  endorsed 
upon  this  paper,  for  the  said  sums  respectively. 

"Given  under  our  hands  at  a  meeting  of  The  Guardians  of  the  poor 
of  the  City  of  London  Union,  held  on  the  17th  day  of  February,  1867." 
'^  Joseph  Taylor.     Presiding  chairman. 
•J AS.  Abbiss,         1  ^       ,.  _ 

"A.  J.  Batlis.     Acting  clerk  to  the  Guardians. 

Similar  orders  were  on  the  same  day  made  by  the  said  Guardians 
upon  each  of  the  other  parishes  comprised  within  the  said  Union.  And, 
by  the  aggregate  of  such  orders,  the  said  Guardians  sought  to  raise, 
and  ordered  to  be  raised,  a  sum  of  61,430Z. 

Previously  to  the  29th  September  then  next  before  the  making  of  the 
said  order  of  the  17th  day  of  February,  1857,  for  the  purposes  of  com- 
plying with  the  requirements  of  the  81st  section  of  the  Orders  of  the 
said  Poor  Law  Commissioners,  the  then  clerk  of  the  said  Guardians 
referred  to  and  ascertained  the  cost  to  each  parish  in '  the  said  Union 
for  the  maintenance  of  the  poor,  and  other  separate  charges,  as  well  as 
for  the  common  charges  incurred  in  the  last  half  year  corresponding  to 
the  half  year  next  ensuing.  The  said  clerk  also  estimated  the  extraor- 
dinary charges  to  which,  according  to  his  view  (the  correctness  of  which 
the  plaintiffs  dispute),  the  Union  would  be  liable.  The  said  clerk,  in  his 
estimate  of  the  extraordinary  charges  to  which,  according  to  his  view, 
the  Union  would  be  liable  in  the  ensuing  half  year,  included  the  amount 
of  the  outstanding  debts  to  ""the  tradesmen  of  the  IJnion,  and  the  rt^7^ 
advances  made  by  the  treasurer  of  the  Union  and  not  repaid  to  '- 

(a)  Page  180. 
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him  AS  hereinafter  stated.  The  following  statement  was  prepared  by  him 
of  the  aggregate  amount  required,  according  to  his  view,  for  those  pur- 
poses, and  submitted  to  the  Board  of  Guardians. 


Abstract  of  tradesmen's  accounts. 


]>atp  of  tint  Hem  Date  of  last  Item  in  the 
iQ  the  bill.                      biU. 

Names  of  tradesmen. 

Trade. 

Amount  of  each 
bUL 

Total  aofoont 

of  eadicisM 

of  bills. 

1856.    December  27. 

ProTisions  AccounL 

Bntchera. 

1 

t 

135d.  Juno  24. 

Lee  A  Sodb. 

2336      15      9 

• 

&c.,  &c.,  &c. 

Then  followed  items  for  Clothing  Account,  Out  Relief,  Baking 
Account,  Lunatics,  Loan  Account,  Funeral  Account,  Common  Charges 
and  Establishment,  respectively.  The  earliest  dated  item  was  29/.  12«. 
2d.  for  ironmongery,  June  24th,  1851 ;  and  the  items  latest  dated  were 
2118Z.  16«.  2d.  to  flour  factors,  and  S6Z.  28.  6d.  to  news- venders ;  both 
dated  December  29th,  1856.  By  far  the  largest  quantity  of  items, 
both  in  numbei:  and  amount,  were  of  1856.  The  sum  total  was  28,15 1^ 
lis.  2d. 

The  case  then  proceeded  as  follows. 


Debts  due  from  the  City  of  London  Union  to  tradesmen 
to  Christmas,  1856  (say)  ..... 

Balance  due  to  treasurer  to  December  31  st,  1856  . 
Estimated  expense  of  the  Union  to  Lady  Day,  1857  (say) 


£  9.  d. 

23,000  0   0 

4,200  0   0 

15,000  0   0 


^377] 


Making  a  total  of 

♦Towards  which  amount  there  is  the  arrear  of 
the  call  made  on  the  2d  September,  1856, 
amounting  to  about 


Leaving  a  sum  of       ...         . 
Add  estimated  expenditure  from  Lady  Day,  1857,  to 
MichaelmaSi  1857 


.  ^2,200  0   0 

£  8.d. 

10,000  0   0 

82,200  0   0 

29,230  0   0 


61,430  0  0 
It  is  admitted,  but  for  the  purposes  of  this  case  only,  that  all  the  said 
sum  of  23,154{.  lis.  2d.  had  been  properly  incurred,  and  had  not  been 
paid  to  the  tradesmen ;  and  that  the  said  treasurer,  who  was  the  treasurer 
of  the  Union  named  in  the  said  orders,  and  had  been  duly  appointed  as 
such  in  pursuance  of  the  Orders  of  the  Poor  Law  Board,  had,  before 
December  31st,  1856,  made  advances  to  the  amount  of  4200Z.  to  the  Guar- 
dians of  the  Union,  by  allowing  them  to  overdraw  their  account  with 
him  to  that  extent ;  and  that  these  advances  had  not  been  replaced : 
which  amount  is  the  sum  entered  in  the  above  statement  as  ^'  Balance 
due  to  treasurer  to  December  31st,  1856."  And  that  the  said  estimate 
of  15,000/.  for  the  expense  of  the  Union  to  Lady  Day,  1857,  and  that 
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the  said  estimate  of  29,2302.  for  expenditure  from  Lady  Day,  1857,  to 
Micliaelmas,  1857,  were  fair  and  reasonable  estimates. 

The  said  sum  of  61,430/.  was  appprtioned  amongst  the  various  parishes 
of  the  said  Union  as  follows:  that  is  to  say:  each  parish  was  separately 
charged  with  the  sum  required  by  the  Guardians  for  the  relief  of  the 
poor  of  such  parish  for  the  period  specified ;  and  the  residue  of  the  said 
sum  of  61,430/.  was  apportioned  amongst  the  various  parishes  of  the 
Union  as  their  estimated  *rateable  contribution  to  the  common  r^o^o 
fund  of  the  Union,  and  other  expenses  assumed  to  be  chargeable  '- 
by  the  said  Guardians  on  the  said  parishes  respectively,  according  to 
the  proportions  last  fixed  by  the  Poor  Law  Board,  in  pursuance  of  sect. 
28  of  Stat.  4  &  5  W.  4,  c.  76.  And  the  said  orders  were  prepared  by 
the  said  clerk  of  the  Guardians  according  to  such  computation  and 
apportionment,  and  laid  before  the  said  Guardians  according  to  the  said 
articles,  and  made  and  issued  by  them  accordingly.  To  this  apportion- 
ment the  plaintiffs  object. 

The  plaintifis  object  to  the  said  statement  or  estimate  on  the  ground 
that  it  appeared  by  the  dates,  which  are  admitted  to  be  correct,  that  it 
includes  alleged  debts  wiiich  had  been  accruing  for  several  previous 
Tears ;  and  that  the  alleged  debt  of  4200/.  to  the  treasurer  had  been 
gradually  accruing  during  several  years  previously  to  the  said  17th 
February  1857 ;  which  is  admitted  by  the  defendants. 

The  plaintifis  further  object  to  this  statement  or  estimate  on  the  ground 
that  such  alleged  debts,  or  a  portion  of  them,  ought  to  have  been  paid 
oat  of  moneys  raised  by  calls  or  orders  previously  made.  Such  non- 
payment in  fact  arose  from  the  frauds  and  embezzlements  of  two  of  the 
officers  of  the  Union,  viz.  Charles  Guerrino  Manini  and  John  Paul. 

The  said  C.  G.  Manini  was,  on  the  l^th  May,  1843,  appointed  by  the 
Board  of  Guardians  collector  for  nine  of  the  parishes  of  the  Union,  the 
said  parish  of  St.  Stephen  Coleman  Street  not  being  one  of  those  nine. 
This  appointment  was  duly  confirmed  by  the  Poor  Law  Board.  And, 
in  pursuance  of  an  order  of  the  Poor  Law  Board,  Manini  thereupon 
entered  into  a  bond  with  two  sureties  (from  whom  nothing  has  been  or 
could  be  ^recovered)  in  the  penal  sum  of  500/.  to  the  Board  of  r«Q'7Q 
Guardians,  for  the  faithful  performance  of  his  duties.  Manini  ^ 
collected  the  whole  of  the  rates  levied  for  the  relief  of  the  poor  in  such 
nine  parishes.  His  orders  from  the  Guardians  were  to  pay  the  whole 
amount  to  the  treasurer  of  the  Union,  to  be  placed  by  the  clerk  of  the 
Union  to  the  credit  of  the  respective  nine  parishes  in  the  Union  accounts, 
the  parish  officers  receiving  checks  from  time  to  time,  from  the  Board 
of  Guardians,  for  moneys  required  by  them  for  parochial  payments  not 
connected  with  the  Union.  Shortly  before  the  making  of  the  said  order 
or  call  of  17th  February  1867,  Manini  had  absconded,  having  embezzled, 
from  the  money  so  collected  by  him  for  the  rates  of  the  said  nine 
parishes,  large  sums  of  money,  amounting,  as  has  since  been  ascertained, 
to  22,407/.  8«.  2d. 

The  said  John  Paul  had  been  duly  appointed,  and  was,  the  assistant 
clerk  of  the  Board  of  Guardians.  Returns  were  laid  by  J.  Paul  before 
the  Board  of  Guardians  weekly,  showing  that  large  sums  had  been  paid 
to  the  treasurer  by  Manini  on  account  of  the  said  several  nine  parishes, 
which  sums  were  carried  to  their  credit  in  the  Union  parochial  ledger. 
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The  greater  portion  of  which  accounts  never  reached  the  treasurer's 
hands,  but  wore  in  fact  embezzled  by  Manini. 

The  returns  were  thus  false ;  and  they  were  in  this  respect  false  to 
the  knowledge  of  both  Manini  and  Paul ;  and  Manini  and  Paul  acted  in 
concert  in  making  this  false  representation  by  means  of  returns  so  laid 
before  the  Board  of  Guardians. 

The  parochial  accounts  were  regularly  produced  to  the  district  auditor, 
signed  by  the  parish  officers ;  but  these  accounts  were  made  up  from  figures 
*'KR(f\  ^^^  returns  ^concocted  by  Manini,  and  handed  by  him  to  the 
J  parigh  officers,  from  which  they  were  copied  into  their  receipt  and 
payment  book.  Thus  credits  were  given  for  large  sums  which  never 
reached  the  treasurer's  hands :  and  the  balance-sheets  of  the  overseers' 
receipts  and  payments  were  signed  by  the  auditor,  with  the  usual 
memorandum  at  the  foot,  certifying  the  balance  to  be  correct.  The 
parochial  accounts  had  been  audited  up  to  the  29th  September,  1856. 
These  fraudulent  entries  have  been  published  in  the  annual  statement 
of  accounts,  which  was  printed  and  circulated  by  order  of  the  Guardians, 
up  to  Lady  Day,  1855. 

The  said  J.  Paul  defrauded  the  said  Union  of  various  sums  of  money, 
amounting  to  3000/.  at  the  least,  by  appropriating  to  his  own  use  orders 
or  checks  drawn  in  favour  of  tradesmen  of  the  said  Union,  and  which 
were  intrusted  to  him  for  the  purpose  of  being  handed  by  him  to  such 
tradesmen,  and  which  were  not  in  fact  so  handed  over,  in  some  of  the 
accounts,  so  audited  and  published  as  aforesaid,  some  portions  of  the 
debts  included  in  the  said  statement  or  estimate  of  the  said  clerk  of  the 
said  Guardians  were  entered  and  debited  as  paid ;  and  the  said  accounts, 
though  fraudulently  concocted,  were  so  audited  and  passed  as  correct, 
and  acquiesced  in  by  all  parties. 

Manini  and  Paul  absconded  in  December  1856.  The  former  has  not 
yet  been  apprehended.  The  latter  was  apprehended  and  convicted  of 
felony,  and  sentenced  to  transportation. 

The  frauds  and  embezzlements  aforesaid  were  first  discovered  in 
December  1856 :  and  the  call  made  in  February  1857  was  the  first  call 
made  after  such  discovery.  In  making  the  estimate  for  such  call,  the 
*S^11  ^^^^^^  ^resulting  from  the  said  frauds  and  embezzlements  was 
^  treated  as  an  extraordinary  charge  upon  the  Union ;  and  so  the 
several  debts  aforesaid  were  included  in  the  said  statement  or  estimate 
as  chargeable  upon  the  funds  of  the  whole  Union.  And,  assuming  that 
they  were  so  chargeable,  the  said  parish  of  St.  Stephen  Coleman  Street 
was  charged  with  its  fair  proportion  by  the  said  order  or  call  of  February 
1857 ;  and  the  amount  of  the  said  order  or  call  was  on  that  assumption 
correct. 

All  calls  or  orders  made  upon  the  said  parish  of  St.  Stephen  Coleman 
Street  previously  to  the  making  of  the  said  call  or  order  of  17th  February, 
1857,  had,  previously  to  the  making  of  such  last-mentioned  call  or  order, 
been  fully  paid  and  obeyed. 

The  said  parish  of  St.  Stephen  Coleman  Street  contains  upwards  of 
five  hundred  houses  or  tenements,  which  were  separately  assessed  to  the 
rates  for  the  relief  of  the  poor  in  every  year  for  six  or  seven  years  no^ 
last  past ;  during  which  last-mentioned  period  there  have  been  changes 
in  the  occupations  and  rateable  value  of  such  houses  and  tenements. 
Many  valuable  messuages,  tenements,  and  premises,  which  ^ere,  during 
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all  or  some  of  the  years  in  which  the  said  old  alleged  outstanding  debts 
vere  in  the  manner  stated  accruing,  chargeable  with  the  poor-rates,  and 
of  which  the  occapiers  were  during  such  year  or  parts  of  years  liable  in 
common  with  other  occupiers  of  premises  within  the  said  Union  to  be 
rated  and  assessed  to  the  poor-rates  of  the  several  parishes  comprised 
therein,  and  were  well  able  so  to  contribute  rateably,  and  did  in  fact 
contribute,  towards  the  payment  of  the  expenses  in  respect  of  which 
the  said  old  alleged  outstanding  debts  accrued,  were,  during  all  the 
period  between  the  17th  of  February,  1857,  and  29th  of  *Septem-  r^ooo 
ber,  1857,  pulled  down  and  unoccupied,  and  not  rateable  or  ^ 
assessable  to  the  poor-rates,  or  liable  so  to  contribute.  And  many  per- 
sons have  become  the  occupiers  of  tenements  within  the  said  parish  or 
Union  since  the  said  old  outstanding  debts  respectively  accrued  and 
became  due,  who  would  not  have  been  liable  to  contribute  to  the  expenses 
in  respect  of  which  such  debts  accrued  by  virtue  of  any  poor-rates  made 
previously  to  the  17th  of  February,  1857.  And  such  persons  are  now 
liable  to  be  respectively  assessed  to  the  poor-rates  of  parishes  comprised 
in  the  said  Union,  and  thus  be  liable  to  contribute  towards  the  payment 
of  such  old  outstanding  debts,  if  the  said  call  or  order  of  17th  February, 
1857,  is  a  valid  and  legal  order,  enforceable  for  the  amount  for  which  it 
19  made. 

It  is  contended  by  the  plaintiffs  that  the  said  order  or  call  is  altogether 
bad  in  law,  and  cannot  be  enforced :  and  that,  even  if  good  as  to  any 
part,  it  is  bad  and  cannot  be  enforced  for  such  portion  as  relates  to  the 
quota  of  the  said  parish  of  St.  Stephen  Coleman  Street  of  the  said  alleged 
debts  included  in  the  said  statement  or  estimate  as  aforesaid. 

The  case  then  set  out  a  correspondence  between  Thomas  Jones,  vestry 
clerk  of  the  parish  of  St.  Stephen  Coleman  Street,  on  behalf  of  the 
officers  of  that  parish,  and  the  treasurer  of  the  Union,  and  the  deputy 
chairman  of  the  Guardians  of  the  Union  and  their  solicitor.  The  corres- 
pondence commenced  on  28d  March,  1857,  and  ended  on  28th  April, 
1857.  It  related  to  the  maintenance  of  the  poor  during  the  continuance 
of  the  dispute,  and  to  the  best  means  of  bringing  the  questions  before 
the  Court. 
The  case  then  stated  the  questions  for  the  opinion  of  the  Court  to  be : 
♦1st,  Whether  the  said  call  or  order  of  the  17th  February,  1857,  r+ooo 
is  a  valid  and  enforceable  call  or  order  for  the  whole,  or  for  any,  ^ 
and  what,  portion  of  the  said  sum  of  2800Z. 

2d.  Whether  the  plaintiffs  or  the  churchwardens  and  overseers  for  the 
time  being  of  the  said  parish  of  St.  Stephen  Coleman  Street  are  liable 
and  bound  in  law  to  pay  any,  and  what,  portion  of  the  said  sum  of 
2800Z. 

If  the  Court  shall  be  of  opinion  that  the  said  call  or  order  is  not  valid 
or  enforceable,  and  that  the  plaintiffs  are  not  liable  or  bound  to  pay  any 
portion  of  the  said  sum  of  2800Z.,  then  judgment  is  to  be  entered  for  the 
plaintiffs  for  the  sum  of  5Z.  5a. 

If  the  Court  shall  be  of  opinion  that  the  said  call  or  order  is  valid 
and  enforceable,  or  that  the  plaintiffs  or  the  churchwardens  and  over- 
seers for  the  time  being  of  the  said  parish  of  St.  Stephen  Coleman 
Btreet  are  liable  and  bound  in  law  to  pay  a  portion  of  the  said  sum  of 
28002.,  then  judgment  is  to  be  entered  for  the  defendants. 
And  the  parties  agree  that  the  sum,  if  any,  to  be  paid  by  the  plainr 
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tiffs  or  by  the  churchwardens  and  overseers  for  the  time  being  of  the 
parish  of  Saint  Stephen  Coleman  Street  shall,  as  the  Court  shall  be 
pleased  to  direct,  be  fixed  either  by  the  said  Court,  or  by  such  arbitrator 
as  the  Court  shall  name,  upon,  such  principles  as  the  Court  shall  be 
pleased  to  lay  down. 

And  the  parties  agree  that  the  costs  of  the  whole  proceedings 
including  those  of  the  present  and  any  future  arbitration,  shall  be  paid 
by  either  party  as  the  said  Court  shall  be  pleased  to  direct,  or  by  the 
several  parties  in  such  proportions  respectively  as  the  Court  shall  be 
pleased  to  direct. 
^oor\       *The  case  was  argued  in  last  Term.(a) 

J  H,  Hawkins  J  for  the  plaintiffs. — The  order  of  17th  February, 
1857,  is  bad,  being,  as  to  a  part  at  least,  for  retrospective  purposes. 
That  this  is  contrary  to  general  principle  appears  from  the  language  of 
Lord  Kenyon  in  Durrant  v.  Boys,  6  T.  B.  580 ;  Bex  v.  Wavell,  1  Doug. 
116;  Bex  v.  Maulden,  8  B.  fc  C.  78  (E.  C.  L.  B.  vol.  15);  Rex  r. 
Churchwardens  of  Dursley,  5  A.  &  E.  10  (E.  C.  L.  B.  vol.  31).  The 
reason  is  that,  by  such  a  practice,  parties  would  become  liable  who  had 
nothing  to  do  with  the  expense  incurred ;  and  in  the  present  case  the 
facts  stated  show  that  this  consequence  would  work  enormous  injustice. 
Nor  is  this  altered  by  stat.  4  &  5  W.  4,  c.  76.  Sect.  15  authorizes  the 
Commissioners  to  make  rules :  and  under  this  authority  The  Consoli- 
dated Order  mentioned  in  the  case  has  been  made.  By  the  6th  regula- 
tion in  Article  41  the  Guardians  of  Unions,  at  every  ordinary  meeting, 
are  to  examine  the  treasurer's  account,  and  to  make  orders  on  the  over- 
seers of  the  parishes  for  providing  the  sums  which  the  Guardians  require 
on  account  of  the  parishes.  By  Art.  81  the  clerk  of  the  Union  is,  every 
half  year,  to  ascertain  the  half-yearly  charges  of  maintenance,  and  to 
'*  estimate'*  and  divide  among  the  parishes  '*  any  extraordinary  charges 
to  which  the  Union  may  be  liable  in  the  coming  half  year,"  and  to 
^'  prepare  the  orders  on  the  several  parishes  for  the  sums  which,  upon 
such  computation,  it  shall  appear  necessary  for  them  to  contribute  to  the 
expenses  of  the  Union  for  the  coming  half  year."  By  Art.  82  the 
*^8S1   Gu^^^^^Q^  ^r®  ^^  make  the  orders.     And  *it  is  under  this  autho- 

•'  rity  that  it  is  sought  to  uphold  the  order  now  in  question.  The 
defendants  here  contend  that  ^'extraordinary  charges"  include  any 
liabilities  which  may  exist  in  the  course  of  the  half  year,  however  long 
back  such  liabilities  may  have  been  incurred.  But,  upon  the  principles 
already  pointed  out,  they  can  include  only  liabilities  which  will  accrue 
from  time  to  time  for  current  expenses.  [Lord  Campbell,  C.  J. — ^You 
are  certainly  entitled  to  succeed,  if  you  show  that  you  are  not  liable ; 
and  you  are  not  bound  to  point  out  who  is.  But  can  you  suggest  wbo 
is  ?]  It  is  not  easy  to  do  so :  it  rather  seems  that  the  tradesmen  or  the 
treasurer  have  no  remedy  against  the  parochial  authorities:  the  debt 
should  not  have  been -allowed  to  run  on.  What  the  clerk  may  ''estimate/' 
under  Article  81^  appears  from  a  decision  on  an  analogous  provision  in 
Stat.  5  &  6  W.  4,  c.  76,  s.  92,  Woods  v.  Beed,  2  M.  &  W.  777,t  where 
it  was  held  that  the  council  of  a  municipal  borough  cannot,  in  estimating 
the  sum  required  for  carrying  the  Act  into  effect,  include  past  expenses. 
Here,  from  gross  negligence  on  the  part  of  the  Union  authorities,  a  fraud 

(a)  April  27thy  1853.    Before  Lord  Campbell,  C.  J.,  Brie  and  Crompton,  Js.    WighUnan,  J.« 
w«i  present  daring  the  early  part  of  the  argoment 
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18  committed  ifhich  is  but  recently  discovered.  The  fraud  consisted  in 
concealing  the  non-payment  of  the  tradesmen's  bills  and  the  advance 
from  the  treasurer.  But  the  date  of  the  discovery  of  the  fraud  is  not 
the  date  of  the  accruing  of  the  liability.  [Erle,  J. — Suppose  a  collector 
absconds  on  the  last  day  of  any  half  year:  how  is  that  to  be  met?  Arc 
the  paupers  to  starve?  Wightman,  J. — Or  suppose  a  loss  by  fire  on 
that  day.]  That  might  perhaps  alter  the  case :  the  Guardians  miglit 
^ay  that  they  had  done  all  in  their  power.  But  here  the  liabilities  now 
exist  through  the  ^neglect  of  the  Guardians.  The  articles  clearly  r«oo/« 
are  framed  with  a  view  to  a  speedy  settlement  of  all  liabilities.  *- 
[Erlb,  J. — That  seems  to  be  so :  yet  you  cannot  insist  that  every  loaf 
of  bread  must  be  paid  for  by  ready  money.]  The  debts  ought  to  be 
included  in  the  earliest  practicable  estimate.  Next,  as  to  these  parti- 
cular charges,  Manini  was  collector  for  nine  parishes  only,  which  do  not 
include  that  of  the  plaintiffs :  the  money  is  in  the  hands  of  the  servant 
of  the  nine  parishes.  As  to  the  debt  owing  to  the  treasurer,  it  cannot 
be  included  at  all :  it  is  simply  for  money  borrowed  by  the  individual. 
By  Article  203,  No.  4,  the  treasurer  is  to  report  to  the  Guardians 
whenever  he  has  not  in  his  hands  funds  belonging  to  the  Union :  there 
is  no  authority  to  borrow  or  advance.  Then,  if  the  order  be  bad  for 
part,  it  is  bad  totally  :{a)  a  new  and  valid  order  must  be  issued.  The 
correspondence  shows  that  the  plaintiffs  ought  to  be  allowed  the  costs. 

Fmhley^  contra. — The  tradesmen,  who  have  supplied  articles  not 
paid  for,  may  recover  from  the  guardians,  who  are  a  corporation  under 
stats.  5  &  6  W.  4,  c.  69,  s.  7,  6  &  6  Vict.  c.  57,  s.  16.  Then  execu- 
tion must  issue  on  the  corporate  property,  to  replace  which  a  rate,  clearly 
not  retrospective,  would  be  wanted :  or  a  rate  might  be  laid  to  satisfy 
the  judgment.  [Lord  Campbell,  G.  J. — Would  that  have  been  so,  in 
cases  before  stat.  4  &  5  W.  4,  c.  76  ?]  There  were  then  no  corporations 
to  incur  the  debt.  It  appears  from  Harrison  v.  Stickney,  2  H.  L.  Ca. 
108,  that  there  is  no  general  rule  of  law  prohibiting  a  retrospective 
rate :  the  question  must  depend  upon  the  particular  Act  under  which  the 
rate  is  laid.  It  is  absurd  to  ^suppose  that  a  rate  becomes  void  t^oqy 
if  it  extend  back  to  a  single  item.  [Erle,  J. — In  Harrison  v.  ^ 
Stickney  the  question  arose  aa  to  works  done  under  a  drainage  Act : 
such  works  must  become  necessary  at  very  uncertain  times.]  In  Jones 
9.  Johnson,  7  Exch.  452,t(6)  the  Court  of  Exchequer  Chamber  remarked 
upon  Woods  V.  Reed,  2  M.  &  W.  777,t  and  must  be  considered  to  have 
disallowed  the  authority  of  that  case.  The  argument  on  the  other  side 
answers  itself;  for  it  was  found  necessary  to  contend  that  tradesmen, 
who  do  not  press  for  payment  of  their  bills,  are  without  remedy.  The 
neglect  of  duty  by  former  guardians  may  be  wrong,  or  even  criminal : 
but  it  cannot  affect  the  question  of  civil  action.  The  ^'  extraordinary 
charges"  are  those  which  already  have  accrued,  not  merely,  if  at  all, 
those  which  may  accrue.  The  Union  had  become  liable  at  the  time 
when  the  estimate  was  made,  and  of  course  would  continue  to  be  so  in 
the  ensuing  half  year,  and  until  the  payments  should  be  made.  No  dis- 
tinction can  be  made  between  the  nine  parishes  and  the  others :  the 
money,  when  received,  was  money  belonging  to  the  Union;  and  the 

(a)  See  Rex  v.  The  Cbapelwardeni  of  Haworth,  12  East  566. 

(6)  In  the  Exchequer  Chamher,  affirming  (he  Jadgment  of  the  Conrt  of  Exchequer  in  Jonet 
«.  JohneoB,  5  Exeh.  862.t 


887  WADDINGTON  v.  LONDON  UNION.    T.  T.  1858. 

whole  Union  is  liable  to  the  loss,  as  it  would  have  been  if  the  guardians 
had  received  the  money  in  bank  notes  which  had  afterwards  been  acci- 
dentally burned.  Paul,  the  assistant  clerk  of  the  whole  Union,  is  a 
party  to  Manini's  fraud.  The  general  system  was  intended  to  combine 
parishes  together :  Manini  may  have  been  appointed  by  the  guardians, 
without  the  consent  of  the  nine  parishes,  under  sect.  46  of  stat.  4  &  5 

*'^881  ^'  ^'  ^'  '^^ '  ^®  ^®'  *V^^V^^^Ji  ^^  officer  of  the  whole  Union. 
^  As  to  the  debt  to  the  treasurer,  it  is  impossible  but  that  there 
must  be  fluctuations  in  the  account:  the  balance  cannot  always  be 
against  him.  The  order  may  well  be  good  for  part  and  bad  for  part : 
any  part  may  be  disallowed  by  the  auditor  or  Poor  Law  Commissioners, 
without  affecting  the  rest.  The  case  shows  no  technical  ground  of 
action  by  these  plaintiffs  against  these  defendants.  [Lord  Campbell, 
C.  J. — We  understood  that  the  case  was  drawn,  by  consent,  with  the 
view  of  obtaining  the  opinion  of  a  Superior  Court.]  That  objection, 
then,  is  not  pressed. 

H.  Hawkins^  in  reply. — As  to  the  balance  due  to  the  treasurer,  the 
authorities  show  that  there  can  be  no  rate  for  its  payment :  Tawny *s 
Case,  2  Salk.  581,  Rex  v.  Wavell,  1  Doug.  116.  Sect.  47  of  stat.  4  & 
5  W.  4,  c.  76,  requires  accounts  of  overseers  and  treasurers  to  be  passed 
quarterly ;  and  the  section  refers  expressly  to  balances.  There  is  no 
more  difficulty  now  in  the  case  where  money  is  wanted,  and  there  are 
no  funds  in  the  hands  of  the  treasurer  than  there  was  before  stat.  4  &  5 
W.  4,  c.  76.  The  credit  of  the  Union  may  be  pledged  for  immediate 
necessaries,  but  not  for  money  borrowed  to  pay  them.  [Crompton,  J. — 
Art.  202,  No.  7,  speaks  of  "  the  balance  due  to  or  from  the  Union,  in 
account  with  the  treasurer."]  That  is  the  only  expression  which  can 
be  found  suggesting  that  the  Union  may  become  indebted  to  the  trea- 
surer ;  and  the  question  is  still  open,  whether  a  rate  can  be  made  retro- 
spectively. If  tlie  Guardians  themselves  had  embezzled  money  they 
could  not  have  made  a  rate  to  supply  the  default.  [Crompton,  J. — 
^ooQ-1  Why  not?  They  *form  a  corporation.  The  embezzlers  would  be 
^  individuals.]  Suppose,  under  their  corporate  seal,  they  had 
ordered  money  in  their  hands  to  be  applied  to  building  a  theatre. 
Manini  was  not  an  Union  officer ;  the  collectors,  like  the  assistant  over- 
seers, must  obey  the  orders  of  the  overseers  of  the  particular  parishes, 
by  stat.  7  &  8  Vict.  c.  101,  ss.  61,  62.  The  money  collected  goes  to 
the  coffer  of  the  overseers,  not  of  the  Guardians,  till  paid  over  by  the 
overseers.  The  order  by  the  Guardians  that  the  collector  should  pay  to 
the  treasurer  was  illegal :  Article  6  of  the  Order  of  1854.(a) 

Cur.  adv.  vulL 

Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  certain  debts  due  from  the  Guardians  of  the  Union  to 
tradesmen^  amounting  to  23,000f.,  and  a  debt  due  from  them  to  the 
treasurer  of  4200Z.  by  reason  of  overdrawing  their  account,  remained 
unpaid  at  Christmas  1856.  These  debts  so  remained,  by  reason  of  the 
frauds  and  embezzlements  of  Manini,  a  collector  for  nine  parishes  of 
the  Union  of  ninety-eight  parishes,  and  of  Paul,  the  assistant  clerk  of 
the  Board  of  Guardians.  The  frauds  were  discovered  in  December 
1856 ;  and,  by  the  call  in  question,  in  February  1857,  these  debts  are 

(fi)  Qkn,  p.  897. 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  389 

provided  for.     And  so  the  questions  are  raised.  Whether  the  call  is  valid, 
and,  if  so,  Whether  the  plaintiffs  are  liable  for  the  whole  of  it. 

Our  answer  to  both  questions  is  in  the  affirmative. 

The  objection  to  the  validity  is  founded  on  the  duty  of  each  Union 
and  parish  to  provide  funds  for  expenses  as  they  become  due,  so  that 
retrospective  rating,  as  a  ^general  principle,  is  prohibited.     But  r^eon/) 
this  general  principle  is  subject  to  exceptions :  and  we  consider  *- 
the  present  case  to  be  an  exception. 

The  debts,  when  created,  were,  according  to  the  statement,  legally 
binding,  and  could  be  enforced  against  the  Guardians  as  a  corporation. 
And  that  liability  continues  unless,  by  lapse  of  time  or  other  legal  bar, 
the  right  has  been  defeated. 

Substantially,  the  debts  accrued  in  1855  and  1856 ;  the  small  amount 
in  1854  being  almost  immaterial. 

There  was  no  intentional  delay  on  the  part  of  the  parochial  authorities 
who  provided  present  funds  for  present  demands:  and  there  was  no 
intentional  wrong  in  the  creditors  who  delayed  the  enforcement  of  their 
claims.  We  see  no  ground  for  saying  that  the  debts  were  destroyed  :  and, 
if  they  remained,  they  were  an  extraordinary  charge  to  which  the  Union 
was  liable  in  the  coming  half  year,  and  so  within  the  power  conferred 
on  the  Guardians  by  Article  81  of  the  Order  of  1847. 

If  the  creditors  could  recover  their  debts  from  the  Guardians,  and  the 
Guardians  are  not  personally  liable,  the  call  is  the  proper  source  of 
payment. 

The  second  question  is.  Whether  the  plaintiffs  are  liable  for  the  whole 
call,  that  is  whether  they  are  liable  for  the  debts  caused  by  the  defaloa- 
tions  of  Manini,  who  was  the  collector  for  nine  parishes,  not  including 
the  plaintiffs'  parish ;  the  plaintiffs  contending  that  those  nine  parishes 
ought  to  make  good  the  loss  occasioned  by  their  officer.  But  the  answer 
appears  to  depend  on  the  point.  Whether  Manini  ought  to  be  considered 
as  the  officer  of  those  parishes  or  as  the  officer  of  the  Union :  and  we 
are  of  opinion  that  he  is  the  officer  of  the  Ut^ion.  The  case  finds  that 
he  was  appointed  by  the  Board  of  ^Guardians,  and  ordered  by  r^cogi 
them  to  pay  what  he  collected  to  the  treasurer  of  the  Union.  ^ 
This  statement  negatives  the  point,  made  for  the  plaintiffs,  that  the 
duty  of  Manini  was  regulated  by  that  part  of  the  Order  of  1854,  Article 
6,  which  directs  him  to  account  weekly  with  the  overseer,  or  with  the 
treasurer  under  the  order  of  the  overseer. 

We  therefore  think  the  plaintiffs  liable  for  the  whole  call,  and  give 
our  judgment  for  the  defendants.  Judgment  for  defendants. 


IN  THE  EXCHEQUER  CHAMBER. 

[November  8,  1858.] 

[For  aylUbai,  m6  anU,  p.  370.] 

Thb  plaintiffs  in  the  preceding  case  alleged  error  in  the  judgment, 
which  the  defendants  denied.  The  case  was  argued  in  the  Exchequer 
Chamber  in  Trinity  yacation,(a)  1858. 

(a)  June  17th.    B«fon  Cookbnrn,  C.  J.,  Wmai,  J.,  and  MatUb  and  Wataon,  Ba. 
I.,  B.  4  S. — 15 
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Watkin  Williams,  for  the  party  alleging  error  (plaintifFd  below.) — 
First,  the  order  ia  bad,  as  being  in  the  nature  of  a  retrospective  rate. 
(As  to  this,  he  cited  the  cases  mentioned  in  the  argunaent  below.)  The 
order  is  defended,  as  being  for  "  extraordinary  charges,"  in  the  sense 
in  which  the  words  are  used  in  Article  81.  But  by  those  words  only 
legal  charges  are  meant,  not  falling  under  the  ordinary  heads  of  expendi- 
ture. Such  are  the  expenses  of  litigated  settlements,  casual  poor,  the 
emigration  of  paupers,  a  contagious  disease,  the  election  of  Guardians, 
i^QQ^-i   expenses  attending  the  change  in  the  law  of  burial,  or  '''district 

*'-'   schools.     (The  Court  intimated  that  it  would  be  convenient  to 
hear,  at  this  stage,  the  argument  in  support  of  the  order.) 

Pashley^  for  the  party  denying  error  (defendants  below). — This  is  not 
a  retrospective  order  at  all.  The  rate  is  called  for  to  meet,  not  bygone 
charges,  but  claims  which  may  be  enforced  at  any  moment.  The  Guar- 
dians would  have  no  answer  to  an  action  by  the  tradesmen ;  and  they 
must  lay  a  rate  to  satisfy  a  judgment ;  for  which  a  mandamus  would 
go.  Surely,  if  money  were  lost  during  a  half  year,  a  rate  to  supply 
the  loss  could  be  afterwards  made.  What  expenses,  if  not  these,  could 
the  outgoings  of  a  preceding  half  year,  ascertainable  under  Article  81, 
comprehend?  Then,  these  are  '^ charges,"  and  they  are  '^ extraordi- 
nary." And,  further,  the  charges  may  be  allowed  or  disallowed  by  the 
auditor,  under  the  82d  and  following  sections  of  stat.  7  &  8  Vict.  c. 
101 ;  and,  by  stat.  11  &  12  Vict.  c.  91,  s.  4,  &c.,  the  charges  may  be 
allowed,  though  not  legally  made.  It  might  turn  out,  on  the  inquiry 
by  the  auditor,  that  every  person  objecting  to  the  items  had  assented 
by  some  act.  There  must  be  some  mode  of  paying  the  tradesmen. 
[CoCKBURN,  G.  J. — That  argument  might  as  well  have  been  urged  if 
nothing  had  been  raised  for  the  purpose :  yet  there  the  rate  would  have 
been  unquestionably  retrospective.  There  would  be  no  limit  except  the 
Statute  of  Limitations.]  As  to  the  debt  to  the  treasurer.  Article  202, 
No.  7,  shows  that  there  may  be  a  balance  due  to  him  ^^  from  the  Union." 
[Martin,  B. — That  cannot  make  the  law.]  It  is  essential  that  the 
Guardians  shall,  upon  emergencies,  have  the  power  of  commanding 
money  without  waiting  till  they  can  levy  a  rate. 

,^000*1  "^  Watkin  Williams^  contr^. — It  is  not  to  be  assumed  that  the 
-J  tradesmen  can  recover  at  all.  At  any  rate,  it  was  not  intended 
by  the  Consolidated  Order  to  alter  the  law.  By  Article  50  the  contracts 
by  the  Guardians  ought  to  contain  a  stipulation  as  to  the  day  on  which 
the  account  is  to  be  sent  in ;  and,  by  Article  41,  sect«  6,  orders  should 
be*made  for  the  sums  to  be  provided,  at  the  ordinary  meetings.  [Wat- 
son, B. — By  Article  220,  the  clerk  receiving  a  check  from  the  Guar- 
dians is  to  produce  a  corresponding  receipt  at  the  meeting  next  after 
its  coming  to  his  hands.  Pashley, — The  clerk  in  this  case  produced 
forged  receipts.]  Ernest  v.  NichoUs,  6  H.  L.  Ca.  401,  shows  that  no 
right  of  action  arises  against  a  corporation  upon  contracts  which  the 
corporate  authorities  have  no  right  to  make.  Further,  the  call  should 
be  made,  if  at  all,  on  the  particular  parishes  whose  officer  caused  the 
default.  [CocKBURN,  C.  J. — The  credit  has  been  given  to  the  Guar- 
dians.] That  is  certainly  so:  but  it  does  not  follow  that  the  Guardians 
are  to  make  the  order  on  all  the  parishes.  The  collector  is  paid  by  the 
overseers.  [Cockburn,  C.  J. — The  Guardians,  though  they  appoint 
collectors  for  the  whole  Union,  must  assign  to  them  particular  districts. 
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vhen  the  Union  is  extensive.]  By  Art.  6  of  the  Collection  of  Poor- 
Rate  Order  (a)  the  collector  is  weekly  to  pay  all  the  moneys  he  has  col- 
lected to  the  hanker  of  the  overseers,  or,  if  one  overseer  so  direct,  to 
the  treasurer  of  the  Union.  The  money  embezzled  by  the  collector  was 
therefore  the  money  of  the  overseers.  As  to  the  money  advanced  by 
the  treasurer,  the  advance  was  unauthorized,  as  shown  by  the  authori- 
ties cited  below.  It  is  only  in  particular  cases,  as  those  specified  in 
sect.  24  of  Stat.  4  &  5  W.  4,  c.  76,  that  the  Guardians  can  borrow. 
*Under  Art.  203,  No.  4,  the  treasurer  ought  to  report  to  the  r^oqj. 
Commissioners  whenever  he  has  not  funds.         Cur,  adv,  vuU.       ^ 

Watson,  B.,  now  delivered  the  judgment  of  the  Court. 

This  is  an  appeal  from  the  judgment  of  the  Court  of  Queen's  Bench 
upon  a  special  case.  And  the  substantial  question  is,  Whether  an  order 
for  the  payment  of  the  sum  of  2800^.,  made,  on  the  17th  February, 
1857,  by  the  Guardians  of  the  poor  of  the  City  of  London,  upon  the 
parish  of  St.  Stephen  Coleman  Street,  purporting  to  be  an  order  made 
under  the  authority  of  article  82  of  The  Consolidated  Order  of  The 
Poor  Law  Commissioners,  dated  the  8tb  December,  1847,(6)  was  a  valid 
order. 

The  City  of  London  Union  consists  of  ninety-eight  parishes,  of  which 
St  Stephen  Coleman  Street  is  one.  Upon  the  17th  February,  1857, 
the  Guardians  made  orders  upon  all  the  parishes  of  the  Union  for  the 
payment  of  the  aggregate  sum  of  61,4802.,  to  be  paid  by  them.  This 
sum  was  composed  of  several  items :  viz.,  23,1542.,  outstanding  debts 
due  to  tradesmen  at  Christmas,  1856 ;  42002.,  a  balance  due  to  the 
treasurer  on  the  31st  December,  1856 ;  15,0002.,  the  estimated  expenses 
of  the  Union  to  Lady  Day,  1857 ;  and  29,2302.,  the  estimated  expenses 
from  Lady  Day,  1857,  to  Michaelmas,  1857. 

The  two  latter  sums  are  admitted  to  be  fair  and  reasonable  estimates. 

The  debts  due  to  the  tradesmen  had  been  accruing  due  for  several 
previous  years,  as  had  also  the  debt  due  to  the  treasurer.  The  non- 
payment of  the  tradesmen's  *bills  arose  from  the  fraud  and  r«QQ^ 
embezzlement  of  two  persons  named  Manini  and  Paul.  *- 

Manini  was  collector  for  nine  of  the  parishes  of  the  Union  (St.  Ste- 
phen Coleman  Street  not  being  one).  He  was  appointed  by  the  Board 
of  Guardians  on  the  16th  May,  1843 ;  and  his  appointment  was  con- 
firmed by  the  Poor  Law  Board.  He  was  directed  by  the  Guardians  to 
pay  the  rates  received  by  him  to  the  treasurer  of  the  Union,  to  the  credit 
of  the  respective  nine  parishes,  in  the  Union  accounts.  In  December, 
1856,  Manini  absconded,  having  embezzled,  out  of  the  rates  collected 
by  him  from  the  parishes  of  which  he  was  collector,  22,4072.  His 
sureties,  which  were  to  the  amount  of  5002.,  turned  out  worthless.  Paul 
was  an  assistant  clerk  of  the  Board  of  Guardians.  He  also  absconded 
in  December,  1856,  having  embezzled  at  the  least  80002. 

The  parochial  accounts  had  been  audited  up  to  September,  1856,  upon 
false  and  fraudulent  accounts,  concocted  by  Manini :  and  the  fraudulent 
entries  were  published  up  to  Lady  Day,  1856.  These  embezzlements 
were  discovered  in  December,  1856.  The  disputed  orders  were  made  in 
February,  1857,  and  were  the  first  orders  made  after  the  discovery. 
The  clerk,  in  making  the  estimate  directed  by  Article  81  of  The  Con- 
aolidated  Order,  had  treated  the  deficit  resulting  from  the  embezzle- 

(a)  ai«D,  ]k  397. 

(h)  Th«  date  appran  to  b«  24th  July,  1847.    See  QleOi  p.  190. 
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mcnts  and  the  debt  due  to  the  treasurer  as  "  extraordinary  charges," 
chargeable  upon  the  funds  of  the  whole  Union  within  the  meaning  of 
these  words  in  the  81st  Article.  The  order  upon  St.  Stephen  Coleman 
Street  for  2800i.  was  the  proper  proportion  payable  by  this  parish  if 
the  charge  of  61,4802.  upon  the  Union  at  large  was  lawful. 

*SQR1        '^^^  ^^^^  ^^^^  ^^^  ^^^  following  important  particulars  *with 
•I   reference  to  St.  Stephen  Coleman  Street.     All  calls  or  orders 
made  upon  the  said  parish  of  St.  Stephen  Coleman  Street  previously  to 
the  making  of  the  said  call  or  order  of  17th  February,  1857,  had,  pre- 
viously to  the  making  of  such  last-mentioned  call  or  order,  been  fully  paid 
and  obeyed.    The  said  parish  contains  upwards  of  five  hundred  houses  or 
tenements  which  were  separately  assessed  to  the  rates  for  the  relief  of 
the  poor  in  every  year  for  six  or  seven  years  now  last  past,  during 
which  last-mentioned  period  there  have  been  various  changes   in  the 
occupations  and  rateable  value  of  such  houses  and  tenements.     Many 
valuable  messuages,  tenements,  and  premises,  which  were,  during  all  or 
some  parts  of  the  years  in  which  the  said  old  alleged  outstanding  debts 
were  in  the  manner  stated  accruing,  chargeable  with  the  poor-rates,  and 
of  which  the  occupiers  were,  during  such  years  or  parts  of  years,  liable 
in  common  with  other  occupiers  of  premises  within  the  said  Union  to  be 
rated  and  assessed  to  the  poor-rates  of  the  several  parishes  comprised 
therein,  and  were  well  able  so  to  contribute  rateably,  and  did  in  fact 
contribute,  towards  the  payment  of  the  expenses  in  respect  of  which  the 
said  old  alleged  outstanding  debts  accrued,  were,  during  all  the  period 
between  the  17th  of  February,  1857,  and  the  29th  of  September,  1857, 
pulled  down  and  unoccupied,  and  not  rateable  or  assessable  to  the  poor- 
rates,  or  liable  so  to  contribute :  and  many  persons  have  become  the 
occupiers  of  tenements  within  the  said  parish  or  Union  since  the  said 
old  outstanding  debts  respectively  accrued  and  became  due,  who  would 
not  have  been  liable  to  contribute  to  the  expenses  in  respect  of  which 
such  debts  accrued  by  virtue  of  any  poor-rates  made  previously  to  the 
♦3971   ^'^^^  ^^  February,  1857 ;  and  such  persons  are  now  ♦liable  to  be 
-'   respectively  assessed  to  the  poor-rates  of  parishes  comprided  in 
the  said  Union,  and  will  thus  be  liable  to  contribute  towards  the  pay- 
ment of  such  old  outstanding  debts,  if  the  said  call  or  order  of  17th 
February,  1857,  is  a  valid  and  legal  order  enforceable  for  the  amount 
for  which  it  is  made. 

For  the  purposes  of  this  case  the  debts  outstanding  at  Christmas, 
1856,  are  to  be  taken  as  properly  incurred  and  unpaid. 

The  Court  of  Queen's  Bench  gave  judgment  that  the  order  was  a  valid 
and  enforceable  one.  After  much  consideration,  we  cannot  concur  in 
that  judgment. 

The  original  legal  authority  to  make  a  rate  for  the  relief  of  the  poor 
is  the  statute  43  Eliz.  c.  2 ;  which  enacts  that  the  churchwardens  and 
overseers  of  a  parish  shall,  with  the  consent  of  two  justices,  raise, 
weekly  or  otherwise,  by  taxation,  a  competent  sum  for  the  relief  of  the 
lame  and  other  poor,  and  for  putting  out  the  poor  children  apprentices. . 
Upon  the  construction  of  this  statute,  it  has  been  uniformly  held  that 
the  power  of  taxation  under  it  can  be  exercised  to  meet  prospective 
expenses  only,  and  that  it  is  not  lawful  to  make  a  poor-rate  for  the  pay- 
ment of  a  past  debt  Judges  of  the  greatest  eminence  have  not  only 
approved  of  this  construction  as  correct  in  itself,  but  have  stated  that 
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in  their  opinion  this  construction  is  founded  upon  principles  of  policy 
and  justice.  Of  policy,  because  it  enables  the  poor  law  officers  to  deal 
for  ready  money  and  avoid  contracting  debts,  thereby  avoiding  a  great 
temptation  to  extravagance  and  waste.  And  of  justice,  because,  so  far 
as  is  possible,  it  casts  upon  the  existing  rate-payers  the  burthen  of  the 
poor  for  the  time  being,  and  protects  them  from  one  which  ought  to  have 
been  borne  by  their  *predecessors :  Tawny's  Case,  2  Salk.  531 ;  r^oqu 
Rex  V,  Wavell,  1  Doug.  116 ;  Rex  v.  Churchwardens  of  Dursley,  *-  ^^ 
5  A.  &  E.  10  (E.  C.  L.  R.  vol.  31):  and  it  may  be  observed  that  an  Act 
of  Parliament,  41  G.  3  (U.  K.),  c.  23,  s.  9,  seems  to  have  been  required 
to  authorize  a  retrospective  rate  to  be  made  for  certain  purposes  therein 
particularly  specified.  This  was  also  the  rule  of  the  common  law.  In 
Farlar  v.  Chesterton,  2  Moore,  P.  C.  C.  330,(a)  it  was  decided  by  the 
Judicial  Committee  of  the  Privy  Coun<:il  that  a  church-rate  (a  rate  at 
common  law)  which  included  a  sum  for  the  payment  of  a  debt  previously 
contracted  was  unlawful,  and  vitiated  the  entire  rate.  In  the  judgment, 
it  is  stated  that  the  rate,  being  made  for  a  sum  avowedly  larger  than 
would  otherwise  be  necessary,  with  a  view  to  enable  the  churchwardens 
out  of  the  moneys  levied  to  pay  off  the  debts  incurred  in  former  years, 
was  excessive  and  therefore  illegal.  The  case  Rex  e;.  The  Chapelwar- 
dens  of  Haworth,  12  East  556,  is  to  the  same  efiect.  There  is  no  doubt 
that  the  Legislature  may  authorize  a  rate  for  the  payment  of  a  past 
debt.  An  instance  of  this  will  be  found  in  the  case  of  Harrison  v. 
Stickney,  2  H.  L.  Ca.  108,  where  it  was  decided  that  a  drainage-rate 
to  pay  a  debt  previously  incurred  was  legal.  Lord  Wensleydale,  in 
delivering  the  opinion  of  the  Judges,  stated  that  the  question  depended 
upon  the  intention  of  the  Legislature  and  the  construction  of  the  Act 
of  Parliament;  and  that  it  was,  Whether  the  Act  under  which  the  rate 
is  made,  either  expressly  or  impliedly,  prohibited  a  retrospective  rate. 
The  real  question  in  the  present  case,  therefore,  *is,  Whether,  by  r^qqQ 
the  late  poor  law  legislation,  the  law  as  to  the  making  a  poor-rate  ^ 
for  the  payment  of  past  debts  has  been  altered.  And  it  was  contended 
by  the  learned  counsel  for  the  defendants  that  such  an  alteration  had 
been  effected  by  an  order  of  The  Poor  Law  Comtuissioncrs,  dated  the 
8th  December,  1842,(6)  called  "  The  Consolidated  Order,''  Articles  81 
and  82  (page  44  of  Mr.  Glen's  book). 

To  maintain  this  contention,  two  propositions  must  be  established. 
First,  that  the  Legislature  has  conferred  upon  The  Poor  Law  Commis- 
sioners authority  to  make  a  rule  or  order  authorizing  The  Board  of 
Guardians  to  impose  a  charge  for  the  payment  of  a  past  debt  contracted 
for  the  ordinary  relief  of  the  poor,  viz.  for  meat  and  bread  for  their 
sustenance ;  and,  secondly,  that  they  have  exercised  such  authority.  In 
Our  opinion  neither  proposition  can  be  maintained. 

The  new  Poor  Law  Act,  4  &  5  W.  4,  c.  76,  is  the  statute  which  au- 
thorized the  appointment  of  The  Poor  Law  Commissioners,  and  enabled 
parishes  to  be  formed  into  Unions  to  be  governed  by  Boards  of  Guar- 
dians :  and  the  42d  section  was  what  was  relied  upon  by  the  learned 
counsel  for  the  defendants,  as  authorizing  The  Poor  Law  Commissioners 
to  make  a  rule  authorizing  The  Board  of  Guardians  to  impose  the  pre- 
sent charge.  It  is  quite  clear  that  the  42d  section  gives  no  such  power. 
It  authorizes  the  Commissioners  to  make  rules  to  be  enforced  at  the 

(a)  See  Chesterton  «.  Farlar,  1  Cart  Bed.  R.  345 ;  2  Curt  EoeL  B.  77. 
ib)  Bee  bhU,  p.  S04,  note  (a). 
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workhouse,  for  its  government  and  preservation  of  good  order,  and  as 
to  the  nature  and  amount  of  relief  to  be  given,  and  the  labour  exacted 
from  the  poor:  but  there  is  nothing  to  be  found  in  it  giving  any  authority 
^4.001  ^^  ^^^  Commissioners  to  authorize  a  charge  to  *be  imposed  to 
J  which  the  rate-payers  were  not  previously  liable.  The  principal 
authority  of  the  Commissioners  is  given  them  by  the  15th  section,  which 
confers  upon  them  the  direction  and  control  of  the  administration  of 
relief  to  the  poor  according  to  the  existing  laws,  or  such  laws  as  shall  be 
in  force  for  the  time  being :  and  for  executing  these  powers  they  are 
authorized  to  make  and  issue  rules  and  orders :  but  no  enactment  was 
cited  to  us,  nor  have  we  met  with  one,  which  at  all  indicated  that  it  was 
the  intention  of  the  Legislature  to  authorize  The  Poor  Law  Commission- 
ers, either  directly  or  by  delegation  to  Boards  of  Guardians,  to  impose 
upon  the  rate-payers  a  charge  for  the  payment  of  a  debt  previously  con- 
tracted for  the  ordinary  relief  of  the  poor.  The  law  upon  this  point 
seems  to  remain  as  before,  without  alteration. 

Some  sections  were  referred  to  in  the  various  Acts  of  Parliament 
upon  the  subject,  showing  that  it  was  contemplated  that  a  debt  might  be 
due  to  the  treasurer.  We  think  any  inference  to  be  drawn  from  them 
is  much  too  remote  and  weak  to  satisfy  the  well  known  settled  rule  of 
law,  that  every  rate  or  charge  upon  the  subject  must  be  imposed  by  clear 
and  unambiguous  words:  Denn  dem.  Manifold  v.  Diamond,  4  B.  &  C. 
248,  245  (E.  C.  L.  R.  vol.  10);  Wroughton  v.  Turtle,  11  M.  4;  W.  561, 
667.t 

It  was  also  pointed  out  that  certain  debts  were  specially  recognised 
and  provided  for,  viz.  by  the  24th  and  25th  sections  of  stat.  4  &  5  W. 
4,  c.  76.  We  think  that  any  inference  to  be  drawn  from  these  provisions 
is  rather  against  the  power  of  the  Poor  Law  Commissioners,  or  Board  of 
Guardians,  to  authorize  what  would  substantially  be  a  retrospective  rate. 
*40n  ^^  ^^  ^^®  same  *inference  as  that  aflforded  by  stat.  41  G.  8  (U.  K.), 
J  c.  23,  before  referred  to. 

But,  secondly,  even  supposing  that  the  Poor  Law  Commissioners  have 
power  to  make  such  a  rule  or  order,  we  think  they  did  not  exercise  it 
by  the  81st  and  82d  Articles  of  the  Consolidated  Order.  These  articles 
are  contained  under  the  heading  of  "orders  for  contributions  and  pay- 
ments, "(a)  By  the  26th  section  of  the  Poor  Law  Act,  after  enabling 
parishes  to  be  united  into  Unions,  it  is  provided  that,  notwithstanding  their 
union,  each  of  the  parishes  shall  be  separately  chargeable  and  liable  to 
defray  the  expenses  of  their  own  poor.  The  81st  Article  was  obviously 
framed  to  meet  the  consequences  of  this  enactment.  It  orders  that  the 
clerk  of  each  Union  shall,  four  weeks  at  least  before  the  25th  March  and 
29th  September,  respectively,  in  each  year,  ascertain  the  cost  to  each 
parish  in  the  Union  for  the  maintenance  of  its  poor  and  other  separate 
charges,  as  well  as  for  the  common  charges  incurred  in  the  half  of  the  last 
year  corresponding  to  the  half  year  next  coming,  and  shall  estimate,  and, 
as  near  as  may  be,  divide  amongst  the  parishes,  any  "extraordinary 
charges"  to  which  the  union  may  be  liable  in  the  coming  half  year,  and 
shall  then  prepare  the  orders  on  the  several  parishes  for  the  sums  which 
upon  such  computations  it  shall  appear  necessary  for  them  to  contribute 
to  the  expenses  of  the  Union  for  the  coming  half  year :  the  clerk  is 
therefore  to  ascertain,  first,  the  cost  to  each  parish  for  the  maintenance 

(a)  QUn,  p.  44. 
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of  its  poor  for  a  past  period,  which,  hy  the  26th  section,  is  a  separate 
charge :  2dl j,  the  other  separate  charges  for  the  same  period :  3dly,  the 
^common  charges,  that  is  the  charges,  mentioned  in  the  28th  sec-  r*4.A9 
tion,  which  make  up  the  common  fund,  such  as  for  the  building  or  ^ 
repairing  of  the  workhouse,  the  payment  of  the  officers  of  the  Union,  and 
the  other  expenses  to  be  incurred  for  the  common  use  or  on  the  common 
account  of  all  the  parishes :  and,  4thly,  he  is  to  estimate  and  divide 
amongst  the  parishes  any  extraordinary  charges  to  which  the  Union  may 
be  liable  in  the  coming  half  year.  We  think  that  the  "extraordinary 
charges"  in  the  81st  Article  are  lawful  charges  Other  than  the  ordinary 
ones,  and  for  which  the  parishes  of  the  Union  are  bound  by  law  to  pro- 
vide by  the  rates  in  order  to  comply  with  and  give  obedience  to  the  order 
of  the  Guardians  directed  by  the  82d  Article,  such  as  any  charges  spe- 
cially imposed  upon  the  rates  for  the  payment  of  debts,  or  the  interest 
of  debts,  or  otherwise,  and  not  charges  for  which  a  rate  cannot  be  law- 
fully made.  For  instance,  in  the  abstract  of  the  items  which  make  up 
the  sum  of  61,430/.  (the  amount  to  be  raised  by  the  rate  upon  all  the 
parishes  of  the  Union),  the  first  is  2336/.  \b%.  9d.  due  to  the  butcher  for 
meat  supplied  from  the  24th  June,  1856,  to  the  27th  December,  1856 , 
and  altogether  there  are  items  amounting  to  23,000/.  for  debts  due  to 
tradesmen  at  Christmas,  1856.  We  have  already  stated  that  in  our 
judgment  a  poor-rate  cannot  be  lawfully  made  in  1857  to  pay  these 
debts:  and  we  therefore  think  they  are  not  "extraordinary  charges'' 
within  the  true  meaning  of  the  81st  Article.  And  in  this  we  differ  from 
the  Court  of  Queen's  Bench.  The  82d  Article  seems  to  us  to  confirm 
our  view  upon  this  point.  By  it  the  Guardians  are  directed  to  make  the 
order  upon  the  proper  authorities  of  the  parish  for  the  payment  of  such 
sum  as  may  be  required  for  the  relief  of  the  poor  for  the  *con-  r^AQo 
tribution  of  the  parish  to  the  common  fund  of  the  Union,  or  for  *- 
any  other  expenses  chargeable  by  the  Guardians  on  the  parish,  that  is, 
legally  chargeable :  and,  as  we  have  already  said,  we  think  past  debts 
are  not  so  chargeable,  and  therefore  could  not  be  lawfully  included  in 
the  account  upon  which  the  order  of  the  17th  February,  1847,  was 
founded. 

For  these  reasons,  we  are  of  opinion  that  the  aggregate  sum  of  61,430/., 
imposed  upon  the  entire  Union  (of  which  the  sum  of  2800/.  ordered  to 
be  paid  by  the  parish  of  St.  Stephen  Coleman  Street  was  an  aliquot 
part),  was  excessive ;  and,  according  to  the  case  of  Farlar  v.  Chesterton, 
2  Moore,  P.  C.  C.  330,  the  entire  order  was  thereby  rendered  illegal. 
The  order  is  to  pay  an  entire  sum  of  2800/. :  the  parish  authorities  have 
no  means  of  apportioning  it. 

Another  argument  also  was  addressed  to  us,  to  which  much  considera- 
tion is  due.  It  was  argued  that,  whatever  the  law  might  have  been 
before  the  new  Poor  Law  Act,  the  matter  was  now  altered.  Before  then, 
the  overseers  of  the  poor  were  not  a  corporation :  and,  if  they  thought 
fit  to  contract  debts,  they  were  personally  liable,  and  must  themselves  take 
the  consequence :  but  that  now  the  Guardians  of  the  poor  are  corporations 
by  virtue  of  stat.  6  &  6  W.  4,  c.  69,  s.  7,  and  were  enabled  to  have  and 
hold  property,  both  real  and  personal,  by  virtue  of  stat.  5  &  6  Vict.  c. 
57,  s.  16.  That  if  their  creditors  sue  them  and  obtain  judgment,  they 
can  take  the  property  of  the  corporation  in  execution,  and  sell  it ;  which 
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♦4.04.1  ^^^^  ^®  replaced  by  other  property  purchased  *by  fands  obtained 
■^  from  prospective  rates.  That  this  might  go  on  from  time  to  time, 
by  successive  executions  upon  successively  acquired  property,  until  the 
entire  debt  of  27,200Z.  was  levied :  and  that  it  would  be  therefore  pre- 
ferable to  permit  a  rate  to  be  made  at  once  to  pay  these  debts  than  have 
them  levied  by  successive  executions,  probably  extending  over  many 
years.  We  are  not  insensible  to  this  argument :  and,  if  the  legal  con- 
sequences be  as  surmised,  there  would  undoubtedly  be  a  very  great  evil. 
But  we  do  not  think  that  this,  however  great,  would  justify  a  Court  of 
law  in  departing  from  the  construction  of  the  statute  of  Elizabeth  which 
has  been  acted  upon  for  upwards  of  200  years.  It  is  for  the  Legisla- 
ture, and  not  a  Court  of  law,  to  provide  the  remedy,  if  one  be  required. 
But  the  evil  is  not  altogether  on  one  side.  There  is  possibly  one  quite 
as  great  upon  the  other.  If  the  judgment  of  the  Court  of  Queen's 
Bench  be  correct,  the  consequence  would  be  that  all  Boards  of  Guar- 
dians in  the  kingdom  might  contract  debts  to  any  amount,  and  extending 
over  any  number  of  years  (in  the  present  case  the  debt  for  butcher's 
meat  alone  is  2336Z.,  and  for  bread  and  flour  32192.).  And,  if  their 
officers  and  servants  who  were  intrusted  with  money  wherewith  to  pay 
them  then  embezzled  it,  it  would  be  competent  for  the  Guardians  to 
make  orders  upon  the  parishes  and  compel  rate-payers  who  had  already 
provided  funds  for  the  purpose  to  pay  a  second  time :  and  not  merely 
this ;  but  compel  individuals,  who  were  not  liable  at  all,  nevertheless  to 
provide  funds  and  pay  for  the  support  and  maintenance  of  poor  for 
whom  they  were  not  by  law  liable  to  provide.  This  would  be  the  inevi- 
♦40/^1  *^^'®  consequence  of  the  *judgment  of  the  Court  of  Queen's 
^  Bench.  And  the  portion  of  the  case  above  set  out  exemplifies 
it.  It  was  said  that,  upon  a  judgment  being  obtained  against  the  Guar- 
dians, the  Court  of  Queen's  Bench  would  by  mandamus  compel  the 
making  a  rate  to  pay  it.  We  apprehend  this  is  not  so.  The  party 
obtaining  the  judgment  would  be  left  to  the  ordinary  executions :  and. 
if  we  are  right  in  our  view,  the  Court  of  Queen's  Bench  has  no  power 
to  do  so.  It  has  no  power  to  order  the  making  an  illegal  rate.  And 
we  wish  it  to  be  distinctly  understood  that  in  this  judgment  we  express 
no  opinion  as  to  the  liability  of  the  Board  of  Guardians  to  actions  at 
the  suit  of  the  tradesmen,  or  that  their  property  may  be  taken  in  execu- 
tion upon  judgments  obtained  against  them. 

Another  objection  was  taken  by  the  learned  counsel  for  the  parish  of 
St.  Stephen  Coleman  Street,  which  is  also  entitled  to  much  consideration. 
The  collector  Manini  was  appointed  by  the  Guardians,  who,  no  doubt, 
represent  the  entire  Union.  But  by  an  order  of  The  Poor  Law  Board, 
dated  16th  March,  1854,  Article  6  (page  397  of  Glen's  Orders),  the 
collector  is  every  week  to  pay  the  moneys  collected  by  him  to  the 
bankers  whom  the  overseers  may  direct,  to  be  placed  to  their  account, 
or,  if  directed  by  one  of  the  overseers,  to  the  treasurer  of  the  Guardians 
in  payment  of  any  order  from  such  Guardians  then  due,  or,  in  the 
absence  of  any  such  directions,  shall  pay  the  same  to  one  of  the  over- 
seers in  person.  And,  in  the  event  of  the  .collector  having  at  any  time 
in  the  course  of  any  week  5QL  in  his  hands,  he  is  to  pay  it  over  forth- 
*4.0f)1  ^^^^^  ^^  above  directed.  It  is  stated  in  the  case  that  Manini  was 
^   ordered  by  the  *  Guardians  to  pay  the  amount  collected  by  him 
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to  the  treasurer.     This  seems  not  to  be  in  compliance  with  the  above 
order. 

The  objection  taken  was,  that  it  was  the  duty  of  the  overseers  of  the 
nine  parishes  for  which  Manini  was  collector  to  have  taken  care  that 
Manini  complied  with  the  6th  Article  of  the  orders  of  the  Poor  Law 
Board  of  the  16th  March^  1854;  and  that  the  loss  consequent  upon 
their  default  cannot  lawfully  be  cast  upon  the  other  parishes  of  the 
Union.  We  think  this  objection  entitled  to  great  weight:  but  it 
becomes  unnecessary  to  come  to  a  decision  on  this  point,  as,  for  the 
reasons  before  given,  we  consider  the  call  or  order  for  the  2800/.  upon 
the  parish  of  St.  Stephen  Coleman  Street  invalid  and  not  enforceable : 
and  we  cannot  separate  the  good  part  from  the  bad :  and,  as  it  is  bad 
in  part,  it  is  in  our  opinion  bad  altogether. 

It  is  right  to  allude  to  some  decisions,  of  which  the  cases  of  Bex  v. 
Carpenter,  6  A.  &  E.  794  (£.  C.  L.  R.  vol.  33),  and  Regina  v.  Read, 
13  Q.  fi.  524  (E.  G.  L.  R.  vol.  66),  are  instances.  In  the  former  case, 
under  the  authority  of  an  Act  of  Parliament,  a  sum  of  money  was  bor- 
rowed and  charged  upon  the  poor-rates.  The  Court  of  Queen's  Bench 
issued  a  mandamus  commanding  it  to  be  paid.  This  no  doubt  was  right. 
In  fact,  the  Act  of  Parliament  directly  authorized  a  retrospective  rate 
for  the  purpose  of  paying  the  debt.  There  are  several  cases  of  a  similar 
kind  to  be  found  in  the  Reports.  The  case  of  Regina  t;.  Read  arose  on 
the  disallowance  by  an  auditor  of  sums  paid  to  an  attorney  for  costs. 
We  think  that  judgment  is  substantially  in  accordance  with  ours.  It 
is  *certainly  no  authority  that  a  poor-rate  can  be  made  in  1857  t^^at 
for  the  payment  of  a  butcher's  bill  contracted  for  the  sustenance  ^ 
of  the  paupers  in  1856 ;  which  is  the  real  point  in  the  present  case.  It 
was  urged  that  the  proper  tribunal  before  whom  the  objection  to  the 
order  was  to  be  taken  was  the  auditor.  We,  however,  think  that,  upon 
the  principle  of  the  case  of  Farlar  t;.  Chesterton,  2  Moore,  P.  C.  C.  330, 
the  order  was  void  ab  initio. 

The  judgment  of  the  Court  of  Queen's  Bench  must  therefore  be 
reversed.  And,  in  answer  to  the  questions  proposed  in  the  case,  we 
state : 

First,  that  the  call  or  order  of  the  17th  February,  1857,  is  not  valid 
or  enforceable  for  the  sum  of  28002.  or  any  portion  of  it. 

Secondly,  that  the  parish  officers  of  St.  Stephen  Coleman  Street  are 
not  liable  or  bound  in  law  to  pay  this  sum  or  any  portion  of  it  under 
thi$  order. 

We  direct  that  each  party  shall  bear  their  own  costs. 

Judgment  reversed,  (a) 

(a)  See  itat  22  k  23  Viet  e.  49. 


*The  BOARD  OF  WORKS  for  The  POPLAR  DISTRICT,  r^-^^ 
Appellants,  and  NICHOLAS  KNIGHT  and  HENRY  WEIT-  L  '^"^ 
ZELL,  Respondents.     Mai/  26. 

A  waU  had  been  erected  from  time  immemorial  on  land  adjacent  to  a  tidal  river;  and  it  kept 
out  from  such  land  the  river  at  high  ivater,  the  land  being  drained  into  the  river  by  draina 
at  a  considerable  distance  from  the  wall.    Before  stati  18  A  19  Vict  c.  120  (Metropolis  Local 
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Management  Act),  the  wall  was  within  the  Jarisdiction  of  The  Metropolitan  Commis* 
sioners  of  Sewers;  and  it  was  within  a  dictrict  mentioned  in  Schedule  (B.)  to  that  Act.  '  K^ 
the  occupier  of  the  land  on  which  the  wall  stood,  cat  away  part  of  the  wall,  and  bailt  houses 
thereon,  without  the  consent  and  in  violation  of  the  express  prohibition  of  The  Board  of 
Works  of  the  District  The  Board  demolished  the  houses,  reinstated  the  wall,  and  olaimod 
the  expenses  from  K. 

Held  that  the  wall  was  a  sewer,  and  that  The  District  Board  was  entitled  to  claim  the  expenses, 
under  sects.  68,  204. 

Also,  that  the  board  might  recoTcr  the  expenses  under  sect.  76,  although  no  foundation  for  the 
houses  had  been  dug  out,  but  they  were  simply  erected  on  the  surface  of  the  ground. 

It  appearing  that  K.  had  applied  for  permission  to  The  District  Board  of  Works,  and  had  in 
his  correspondence  with  them  treated  the  matter  as  exclusively  within  their  jurisdiction,  and 
that  The  Metropolitan  Board  of  Works  had  not  interfered  or  exercised  any  jurisdiction  over 
the  wall :  Held,  that  it  was  not  competent  to  K.  to  resist  the  claim  of  The  District  Board  on 
the  supposed  ground  that  the  statute  vested  the  wall  in  The  Metropolitan  Board  of  Works. 

Admitted,  that  no  claim  could  be  sustained  by  The  District  Board  fur  the  expense  of  obtaining 
the  advice  of  coonsel. 

This  was  a  case  stated  for  the  opinion  of  this  Court  under  stat.  20  & 
21  Vict.  c.  43.     The  statement  was  in  substance  as  follows: 

The  appellants  are  a  corporate  body,  and  have  a  common  seal,  and 
are  the  Board  of  Works  for  the  Poplar  District,  constituted  under,  and 
having  certain  powers  conferred  upon  tliein  by  virtue  of  stat.  18  &  19 
Vict.  c.  120,  "  For  the  better  local  management  of  the  Metropolis." 

The  respondents  are  the  lessees  of  certain  land  situated  in  the  Isle  of 
Dogs,  belonging  to  the  Ironmongers'  Company,  and  within  the  Poplar 
District  of  Works. 

The  marsh  wall  referred  to  in  the  case  is  an  immemorial  wall  and 
*40Q1  ^^^^^^^6^^  of  earth,  within  the  limits  *of  the  said  district, 
-■  which  keeps  back  the  waters  of  the  Thames  at  high  tide  from 
the  Isle  of  Dogs.  The  soil  and  freehold  of  that  portion  of  the  marsh 
wall,  as  to  which  questions  have  arisen  between  the  appellants  and 
respondents,  is  vested  in  the  Ironmongers'  Company.  The  marsh  wall 
was,  before  the  passing  of  stat.  18  &  19  Vict.  c.  120,  within  the  juris- 
diction of  The  Metropolitan  Commissioners  of  Sewers.  The  Metro- 
politan Board  of  Works  have  never  exercised  any  jurisdiction  over  it. 

On  the  eastern  side  of  the  Isle  of  Dogs  are  situated  two  main  sewers, 
called  respectively  Great  Sluice  and  Drunken  Dock  Sluice,  which  drain 
the  whole  of  that  part  of  the  Isle  south  of  the  West  India  Dock  Basin. 
These  sewers  pass  through  and  under  the  marsh  wall  in  their  course  to 
the  Thames,  one  at  a  considerable  distance  to  the  east,  the  other  at  a 
considerable  distance  to  the  west,  of  that  portion  of  the  marsh  wall 
which  is  the  subject  of  dispute.  These  two  sewers  are  referred  to  in 
schedule  (D)  to  stat.  18  &  19  Vij3t.  c.  120.  These  sewers  have  also 
attached  to  them  four  inlet  sluices,  used  for  the  purpose  of  flushing, 
which  inlet  sluices  pass  under  the  marsh  wall  at  various  places;  but  all 
of  them  at  a  considerable  distance  from  that  portion  of  it  which  is  the 
subject  of  dispute. 

In  September,  1856,  the  respondents  addressed  to  the  appellants  the 
following  letter : 

"  To  the  Board  of  Works  for  the  Poplar  District. 

"  Gentlemen,  I  forward  you  a  plan  for  the  erection  of  nine  houses  iu 
Deptford  Ferry  Road,  Mill  Wall,  and  beg  permission  to  cut  away  the 
bank  of  the  river  wall  as  per  plan,  six  feet  below  the  level  of  wall, 
and  for  a  depth  of  seventy-four  feet  from  the  front  wall  of  house.    I 
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have  *received  permission  for  a  similar  purpose  before,  from  the  rtA^n 
Commissioners  of  Sewers ;  and,  as  the  houses  in  question  will  ^ 
complete  the  block  of  property,  it  is  essential  that  I  should  be  allowed 
this  application.  The  portion  cut  away  will  be  two  hundred  feet  from 
the  river,  and  building  intervening  for  the  whole  of  that  distance,  so 
that  in  reality  the  wall  is  useless  there.  But  I  propose  to  maintain  the 
said  river  wall  by  a  five  feet  path,  to  the  extent  of  my  buildings  as  per 
plan.  I  am,  gentlemen,  your  obedient  servant,  Pro  Weitzell  &  Knight, 
Nicholas  Knight.** 

On  10th  October,  1856,  the  appellants,  by  their  clerk,  returned  the 
following  answer: 

*^  Board  of  Works  for  the  Poplar  District,  East  India  Dock  Road  (E), 
Oct.  10,  1856. 

"  Gentlemen,  I  am  directed  by  this  board  to  acquaint  you  that  they 
assent  to  your  request  to  cut  the  marsh  wall  at  the  Deptford  Ferry 
Road,  as  showed  upon  a  plan  presented  by  you  to  this  board  on  the 
16th  September  last,  upon  the  following  conditions:  That  such  cutting 
be  performed  under  the  inspection  and  direction  of  our  clerk  of  the 
works,  and  also  the  building  of  the  retaining  wall  for  the  same :  That 
you  place  gates  in  all  walls  and  fences  that  intersect  the  said  marsh  wall 
for  the  extent  of  your  property,  with  pass  keys  to  the  same  for  the  free 
passage  of  this  board  along  the  said  wall.  I  am,  gentlemen,  yours 
obdtly,  Chas.  C.  Ceely.*' 

"Messrs.  Knight,'*  &c. 

In  January,  1857,  the  appellants'  surveyor  reported  to  them,  as  the 
fact  was,  that  the  respondents  had  cut  away  thirty-two  feet  in  length, 
eight  feet  in  perpendicular  depth,  and  thirty  feet  in  breadth  (the  wall  at 
this  point  being  about  sixty  feet  broad),  of  the  said  marsh  *wall,  r#4i-i 
in  addition  to  the  seventy-four  feet  for  which  leave  had  been  ^ 
granted  to  the  respondents  as  aforesaid,  and  built  a  retaining  wall  of 
brick  against  the  marsh  wall  for  the  entire  length  of  this  cutting 
including  the  thirty-two  feet  above  mentioned,  as  well  as  the  seventy- 
four  feet 'above  mentioned.  Thereupon,  on  7th  January,  1857,  the 
appellants  served  upon  the  respondents  a  notice  in  writing,  of  which 
the  following  is  a  copy : 

"  Board  of  Works  for  the  Poplar  District,  East  India  Dock  Road  (E), 
January  7,  1857. 

"  Gentlemen,  It  having  been  reported  to  this  board  that  you  have  cut 
away  the  marsh  waU  adjoining  the  Deptford  Ferry  Road  to  the  extent 
of  about  thirty-two  feet  in  length  and  about  eight  feet  in  depth  beyond 
that  authorized  by  this  board  in  my  letter  of  the  10th  of  October  last, 
I  am  directed  to  inform  you  that  this  board  have  ordered  that  you  forth- 
with reinstate  the  marsh  wall  so  cut  into  to  the  satisfaction  of  the  board 
or  their  clerk  of  the  works  ;  and,  in  default  of  which,  the  necessary  pro- 
ceedings will  be  taken  against  you.  I  am,  gentlemen,  yours  obdtly., 
Charles  C.  Ceely,  Clerk  to  the  Board." 

"Messrs.  Weitzell  &  Knight,"  &c. 

The  respondents  did  not  reinstate  that  portion  of  the  said  marsh  wall 
so  cut  away  by  them  as  last  aforesaid.  And,  on  29th  January,  1857, 
they  addressed  to  the  appellants  a  letter  of  which  the  following  is  a 
copy. 
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"  To  the  Metropolitan  District  Board  of  Works,  Poplar. 

"  Ironmongers*  Arms,  January  26th,  1857. 
"  Gentlemen,  We  heg  to  apply  to  your  honourable  board  for  permis- 

*4l1  *>i  ^^^^  *^  ^^^  ^^^^  ^'^®  Thames  marsh  wall  *to  the  full  extent  of 
"'-'  Messrs.  Tindale's  property,  and  in  a  line  with  the  cutting  which 
you  kindly  gave  us  permission  for  in  October  last.  And  we  propose  to 
build  an  eighteen  inch  wall  against  the  cutting,  with  cross  walls  of  some 
houses  abutting  on  the  same,  so  as  to  render  the  marsh  wall  perfectly 
safe,  and  to  your  satisfaction.  A  committee,  having  been  appointed  by 
you  to  examine  the  works,  will  be  able  to  explain  to  you  the  tract, 
without  our  being  obliged  to  get  a  plan  to  show  the  same.  In  reference 
to  the  gates  on  the  wall,  I  beg  to  state  we  have  had  two  new  ones  put ; 
which  will  give  the  satisfaction  required  by  your  surveyor.  We  are, 
gentlemen.  Yours  obediently,  Wbitzell  &  Knight." 

On  28th  January,  1857,  the  appellants  sent  to  the  respondents  an 
answer  to  the  letter  of  26th  January ;  of  which  answer  the  following  is 
a  copy.  • 

"  Board  of  Works  for  the  Poplar  District. 

"East  India  Dock  Road  (E),  Jan.  28,  1857. 

"  Gentlemen,  Your  application  for  a  further  permission  to  cut  the 
marsh  wall  has  been  considered  by  this  board:  and  I  am  directed  to 
inform  you  that  they  will  require  a  plan  showing  precisely  what  it  is  you 
require,  and  what  you  propose  to  do :  and,  when  this  is  properly  pre- 
sented, it  will  receive  this  Board's  attention.  In  the  meantime  you  will 
be  held  responsible  for  anything  done  by  you  without  the  authority  of 
this  board.  I  am,  gentn.,  Yours  obedtly.,  Charles  G.  Geely,  Clerk  to 
the  Board. 

"  Messrs.  Knight  &  Weitzell,"  &c. 

On  5th  March,  1857,  the  appellants  served  the  respondents  with  a 
notice  of  which  the  following  is  a  copy. 
^4^q-|       *"  To  Nicholas  Knight  and  John  Henry  Weitzell,  of,"  &c. 

J  "  Whereas,  on  the  7th  day  of  January  last,  notice  was  given  to 
you  by  order  and  on  behalf  of  The  Board  of  Works  for  the  Poplar  District, 
that,  it  having  been  reported  to  the  said  board  that  you  had  cut  away 
the  marsh  wall  adjoining  the  Deptford  Ferry  Road,  to  the  extent  of 
about  thirty-two  feet  in  length  and  eight  feet  in  depth  beyond  that 
authorized  by  the  said  board  in  my  letter  to  you  of  the  10th  of  October 
last,  and  that  the  said  board  had  ordered  that  you  should  then  forthwith 
reinstate  the  said  marsh  wall  so  cut  into  to  the  satisfaction  of  the  board 
or  their  clerk  of  the  works ;  and,  in  default  of  which,  the  necessary  pro- 
ceedings would  be  taken  against  you:  and  whereas  you  have  made  de- 
fault, and  neglected  to  comply  with  such  notice  and  order  of  the  said 
board :  Now  I,  the  undersigned,  clerk  to  the  said  Board  of  Works,  do, 
by  the  order  and  authority  and  on  behalf  of  the  said  board,  hereby  give 
you  and  each  of  you  notice  that  the  said  board  have  determined  and 
ordered,  and  hereby  require  you,  within  seven  days  from  the  service  of 
this  notice,  to  amend,  remake,  or  reinstate  the  said  marsh  wall  (so  cut 
into  by  you)  to  the  satisfaction  of  the  said  board  or  their  clerk  of  the 
works.  And,  in  case  of  your  refusing  or  neglecting  so  to  do,  the  said 
board  will,  immediately  after  the  expiration  of  such  seven  days,  cause 
the  houses  and  buildings  erected  and  built  thereon  by  you  or  on  your 
behalf,  without  notice  given  by  you  to  the  said  boards  and  without  the 
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consent  of  the  said  board,  to  he  demolished,  or  altered,  and  to  canne  the 
said  marsh  wall  to  be  amended  or  remade,  as  the  case  may  require,  and 
to  recover  the  expenses  thereof  from  you  in  the  manner  provided  by  the 
Act  of  *Parliament  of  the  session  holden,"  &c.  (18  &  19  Vict,  r^j^i^ 
c.  120).  L  ^^^ 

"  Given  under  my  hand  this  5th  day  of  March,  1857.  Charles  C. 
Cebly,  Clerk  to  The  Board  of  Works  for  the  Poplar  District." 

On  9th  March,  the  respondents  addressed  a  letter  to  the  appellants, 
of  which  the  following  is  a  copy.     It  was  accompanied  by  a  plan,  a  copy 
of  which  was  annexed  to  and  formed  part  of  this  case. 
To  The  Metropolitan  Board  of  Works,  Poplar  District. 

«  March  9,  1857. 
Gentlemen,  We  beg  to  submit  to  your  honourable  board  a  plan 
showing  the  cutting  we  made  in  the  marsh  wall  adjoining  Messrs.  Tin- 
dale's  factory  in  January  last ;  and  which  was  objected  to  in  consequence 
of  the  same  being  done  contrary  to  a  plan  previously  accepted ;  and 
which  cutting  was  done  through  mistake  by  us,  as  was  then  stated  to 
yon.  And  we  trust,  by  the  matter  being  properly  investigated,  that 
your  honourable  board  will  not  withhold  your  consent  to  allow  the  said 
cutting  to  remain.  And  we  hereby  agree  to  build  the  necessary  walls 
you  may  require.  And  we  here  beg  to  state  that  the  wall  belonging  to 
Messrs.  Tindale,  and  which  was  shown  to  your  committee  when  on  view, 
is  at  least  eight  feet  deep,  the  greater  portion  of  it  built  in  stone.  This 
wall  is  in  front  of  our  cutting  next  the  Thames,  as  shown  by  the  section 
of  our  plan.  We  further  beg  to  state  we  have  shown  in  the  plan  the 
line  of  six  houses  which  we  propose  to  build,  and  the  proposed  drainage 
thereof.  Trusting  this  will  be  satisfactory  to  your  honourable  board, 
We  remain,  gentlemen,  Yours  respectfully,  Weitzell  &  Knight." 

On  12th  March,  1857,  the  appellants,  by  their  clerk,  *sent  the  r:,^^^  ^ 
respondents  a  letter  of  which  the  following  is  a  copy.  ^ 

*'  Gentlemen,  Your  application  to  this  board  under  date  the  9th  March 
last,  accompanied  by  a  plan  showing  the  cutting  of  the  marsh  wall  next 
the  Deptford  Ferry  Road,  cut  into  by  you  without  the  sanction  of  this 
board,  and  also  showing  the  plan  of  drainage  of  six  houses,  which  you 
propose  to  build  upon  the  site  of  the  cutting,  has  been  referred  to  the 
clerk  of  the  works  to  report  upon.  In  the  meantime  you  are  reqr.ested 
to  stay  all  works  pending  the  decision  of  this  board  upon  the  subject, 
and  to  consider  this  notice  as  given  to  you  without  prejudice  to  any  of 
the  former  proceedings  of  this  board  in  this  matter." 

The  report  of  the  clerk  of  the  works  referred  to  in  the  letter  last  set 
out  was  as  follows.  % 

"  Board  of  Works  for  the  Poplar  District,  All  Saints,  Poplar. 

^*  Gentlemen,  Pursuant  to  an  order  of  the  board  on  the  6th  instant,  I 
have  to  report  upon  the  application  of  Messrs.  Knight  &  Weitzell  for 
building  and  drainage.  The  application  refers  to  draining  six  houses 
situate  at  the  rear  of  Betton's  Terrace,  West  Ferry  Road.  With  regard 
to  the  proposed  mode  of  drainage,  I  can  see  no  objection.  But,  as  to 
the  building,  I  have  to  inform  the  board  that  two  of  the  said  houses  are 
about  to  be  built  on  the  site  of  the  marsh  wall,  which  was  cut  away  by 
the  applicants  without  the  consent  of  the  board,  and  a  defective  brick 
wall  was  substituted.  On  the  13th  intant,  I  had  an  opening  made  to 
ascertain  the  depth  of  the  boundary  wall  of  Tindale's  Dock ;  and  I 
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foand  it  to  be  about  nine  feet  below  the  surface,  and  nearly  level  with 
^j^^/^1  the  foundation  of  the  proposed  houses.  Should  the  *board  granl 
-*  the  application,  I  would  recommend  that  the  following  conditions 
be  complied  with,  that  is  to  say :  The  existing  wall  should  be  taken 
down  and  rebuilt  with  good  stock  bricks  and  Roman  cement  (in  accord- 
ance with  the  accompanying  plan  and  section),  and  well  backed  up  with 
concrete.  If  the  work  recommended  be  properly  executed,  it  will  meet 
all  the  requirements  of  the  case. 

"R.  Parkbb,  Clerk  of  Works,  17th  March,  1857." 

On  17th  March,  1857,  the  appellants  came  to  the  following  reso- 
lution. 

'*  Resolved :  That  the  report  of  the  clerk  of  the  works  be  not  approved, 
and  that  Messrs.  Knight  and  Weitzell  be  called  upon  to  reinstate  the 
marsh  wall  forthwith  to  the  satisfaction  and  under  the  superintendence 
of  the  clerk  of  the  works." 

On  18th  March,  1857,  the  appellants,  by  their  clerk,  sent  the  follow- 
ing letter  to  the  respondents. 

^^  Gentlemen,  I  am  directed  by  the  board  to  inform  you  that  they 
have  considered  your  application,  bearing  date  the  9th  of  March  instant, 
accompanied  by  a  plan,  for  permission  to  cut  the  marsh  wall  at  the 
Deptford  Ferry  Road,  and  for  the  building  and  drainage  of  houses  upon 
the  site  of  the  said  wall.  And  I  am  directed  to  inform  you  that  this 
board  will  not  allow  the  said  cutting,  and  have  ordered  you  to  reinstate 
the  marsh  wall  in  pursuance  of  the  notice  served  upon  you  to  that  effect 
on  the  5th  instant,  forthwith." 

Early  in  April,  1857,  the  respondents  built  four  houses,  in  respect  of 
which  no  questron  arises;  and  which  are  still  standing.  In  the  first 
week  in  May,  1857,  the  respondents  began  to  build  two  other  houses: 
one  of  which  was  completed  as  far  as  concerned  the  carcase,  the  other 
i^Aift  *y^SLS  scarcely  begun,  by  the  28th  of  the  same  month.  No  works 
-*  of  any  kind  were  done  by  the  respondents  in  respect  of  these 
two  houses  before  the  first  week  in  May,  1857,  except  the  building  of 
the  retaining  wall  hereinbefore  mentioned;  which  retaining  wall  was 
intended  to  act  as  the  outside  wall  of  the  second  house  if  it  had  ever 
been  completed,  and  was  constructed  with  buttresses,  and,  in  other 
respects,  so  as  to  serve  that  purpose.  The  entire  site  of  the  incomplete 
house,  and  the  greatest  part  of  the  site  of  the  completed  one,  was  on 
the  ground  which  had  been  occupied  by  the  portion  of  the  marsh  wall 
removed  by  the  respondents  without  leave  from  the  appellants  as  herein- 
before mentioned. 

The  four  houses  still  standing  are  drained,  and  the  two  houses 
removed  by  the  appellants  were  intended  to  be  drained,  by  drains 
running  into  a  sewer  under  the  jurisdiction  of  the  appellants. 

In  building  these  last  two  houses,  however,  so  far  as  they  were  built, 
no  foundations  were  laid  or  dug  out ;  nor  was  any  part  of  the  same 
built  over  any  sewer  whatever,  unless  the  marsh  wall  hereinbefore 
described  be  a  sewer. 

On  12th  May,  1857,  the  appellants  served  the  respondents  with  a 
notice  of  which  the  following  is  a  copy. 

"To  Nicholas  Knight  and  John  Henry  Weitzell,"  &c. 

"  Whereas  default  has  been  made  by  ypu  in  giving  seven  days'  notice 
in  writing  to  the  Board  of  Works  for  the  Poplar  District  before  heffOr 
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ning  to  lay  and  dig  out  the  foundations  of  certain  new  houses  and 
buildings  lately  erected  and  built,  and  begun  to  be  erected  and  built,  by 
you,  in  or  near  to  West  Ferry  Road  and  Deptford  Ferry  Road  within 
tiie  parish  of  All  Saints  Poplar  in  the  county  of  Middlesex,  and  within 
the  jurisdiction  *of  the  said  board,  and  certain  houses  and  build-  r^^-io 
inga  have  been  there  built  and  erected,  and  begun  to  be  built  '- 
and  erected,  by  you,  contrary  to  the  orders  made  and  notified  to  you  by 
the  said  board;  all  which  things  are  in  breach  and  violation  of  a  certain 
Act,"  &c.  (18  &  19  Vict.  c.  120):  "And  whereas  you  have,  without  the 
consent  of  the  said  Board  of  Works  for  the  Poplar  District,  broken  and 
cut  away  a  large  part  of  a  certain  sewer  commonly  called  the  marsh 
wall  of  Poplar,  which  is  vested  in  the  said  board,  and  have  not,  within 
fourte<en  days  after  notice  in  writing  by  the  said  board,  caused  the  said 
sewer  to  be  reinstated  in  conformity  with  the  directions  of  the  said 
board :  And  whereas  you  have,  without  the  consent  first  obtained  in 
writing  of  the  said  Board  of  Works  for  the  Poplar  District,  erected 
certain  buildings  in  and  near  West  Ferry  Road  and  Deptford  Ferry 
Road  aforesaid,  in  and  over  a  certain  sewer  commonly  called  the  marsh 
wall  of  Poplar,  which  is  vested  in  the  said  board :  And  whereas  you 
have,  either  wilfully  or  carelessly  and  accidentally,  damaged  certain 
property  vested  in  the  said  Board  of  Works  for  the  Poplar  District, 
namely  the  sewer  commonly  called  the  marsh  wall  of  Poplar :  Now  take 
notice  that,  unless  you  shall  in  the  meantime  have  reinstated  the  said 
marsh  wall,  and  otherwise  complied  with  the  terms  and  requisitions  of 
the  Act  aforesaid,  and  with  the  orders  of  the  said  board,  and  with  the 
notice  and  directions  already  given  to  you  by  the  said  board,  the  said 
Board  of  Works  for  the  Poplar  District  will,  at  and  after  the  end  and 
expiration  of  fourteen  days  from  the  day  of  the  date  and  service  hereof, 
namely  on  Thursday  the  28th  of  this  present  May,  at  six  o'clock  in  the 
forenoon,  by  themselves,  their  agents,  ofiBcers,  servants,  workmen  and 
^others,  proceed  to  demolish,  and  cause, to  be  demolished,  and  rn^A-iq 
will  then  actually  begin  to  demolish,  the  said  houses  and  build-  ^ 
ings  so  erected  and  built,  and  begun  to  be  erected  and  built,  by  you,  in 
or  near  West  Ferry  Road  and  Deptford  Ferry  Road  aforesaid,  and  in, 
over,  and  adjoining  to  the  same  marsh  wall ;  and  that  they  will  forth- 
with afterwards  proceed  to  recover  from  you  the  expenses  which  shall 
be  thereby  incurred,  and  the  amount  necessary  to  make  good  the 
damage  done  by  you  to  the  said  sewer  commonly  called  the  marsh  wall 
of  Poplar,  and  to  reinstate  the  same.  Dated  this  12th  day  of  May  in 
the  year  of  our  Lord  1867. 

"  By  order  of  the  Board  of  Works  for  the  Poplar  District. 

"  Charles  G.  Geelt,  Glerk  to  the  said  Board." 

On  the  14th  May,  the  respondents  sent  to  the  appellants  a  letter,  of 
which  the  following  is  a  copy : — 

^^  Gentlemen,  having  received  a  notice  from  your  clerk,  dated  May 
12,  stating  that  it  is  your  intention  to  demolish  some  of  our  houses  now 
building  on  our  ground,  situate  in  the  West  Ferry  Road,  Poplar,  we  beg 
to  be  allowed  to  appeal  once  more  to  your  honourable  board,  and  hope 
yon  will  consider  more  favourably  our  position  in  the  matter.  In  the 
first  place,  we  wish  again  to  explain  most  sincerely  that  the  cutting 
which  yoa  complain  of  was  not  done  intentionally,  but  in  error.  That 
being  done,  gentlemen,  it  is  impossible  to  reinstate  the  marsh  waU 
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exactly  as  it  was  before  Tfithout  a  most  serious  expense ;  and,  if  don^, 
would  be  a  source  of  great  damage  to  our  houses,  as  the  rise  of  water 
from  the  surface  in  wet  weather  is  great,  and  would  settle  against  the 
housed  next  the  bank.  Should  you  think  there  is  any  danger  by  our 
i^AOQI  ^^^^^^S'  ^^  Asll  be  most  ^willing  to  build  a  wall  of  any  strength 
•^  of  bricks  and  cement  you  may  think  sufficient  to  order,  so  as  to 
render  the  marsh  wall  stronger  than  it  was  before.  We  further  beg  to 
state  that  we  pay  a  heavy  rent  for  the  ground  for  building  on,  but  do 
not  wish  to  do  anything  against  the  wishes  of  your  board,  or  that  is 
unlawful.  We  again  beg  that  you  will  consider  the  matter,  and  trust 
that  there  can  be  no  necessity  for  any  unpleasant  means  to  be  used. 
Waiting  your  pleasure,  we  are,"  &c. 

On  19th  May,  1857,  the  respondents  were  informed  that  the  notice 
of  the  appellants  given  to  the  respondents  upon  12th  May,  1857,  and 
hereinbefore  set  out,  would  be  acted  upon. 

On  28th  May,  1857,  the  appellants  entered  upon,  and  took  down,  so 
much  of  the  last  two  houses  hereinbefore  mentioned  as  had  then  been 
built,  as  well  as  the  said  retaining  wall  intended  to  form  the  outside  wall 
of  one  of  them  when  completed,  so  far  as  the  said  retaining  wall  stood 
upon  the  thirty-two  feet  of  the  marsh  wall  before  mentioned,  and  rein- 
stated the  said  thirty-two  feet  of  the  marsh  wall  which  had  been 
removed  by  the  respondents  without  the  leave  of  the  appellants,  as 
hereinbefore  mentioned.  On  22d  August,  1857,  the  respondents  were 
served  by  the  appellants  with  a  summons,  of  which  the  following  is  a 
copy  :— 

*'  Metropolitan  ^  "  To  Nicholas  Knight  and  John  Henry  Wcitzell,  of 
Police  District,  >  West  Ferry  Road,  in  the  parish  of  All  Saints  Poplar, 
to  wit.  J  in  the  county  of  Middlesex. 

^^  Whereas,  complaint  hath  this  day  been  made  before  the  undersigned, 
one  of  the  magistrates  of  the  Police  Courts  of  the  metropolis,  sitting  at 
the  Thames  Police  Court  at  Stepney,  within  the  Metropolitan  Police 
»J.on  *I^J8trict:  For  that  you  have  made  default  in  giving  seven  days' 
J  notice  in  Writing  to  the  Board  of  Works  for  the  Poplar  District, 
before  beginning  to  lay  and  dig  out  the  foundations  of  certain  new  houses 
and  building's  lately  begun  to  be  erected  and  built  by  you  in  or  near  to 
West  Ferry  Road  and  Deptford  Ferry  Road,  within  the  parish  of  All 
Saints  Poplar,  in  the  county  of  Middlesex,  within  the  jurisdiction  of  the 
said  board ;  and  did  begin  to  build  and  erect  there  certain  houses  and 
buildings,  contrary  to  the  orders  made  and  notified  to  you  by  the  said 
board:  And  further,  that  without  the  consent  of  the  said  Board  of 
Works,  you  have  broken  into,  and  cut  and  carried  away  a  large  part 
of  a  certain  sewer  in  the  said  parish  which  is  vested  in  the  said  Board 
of  Works,  and  have  refused  and  neglected  to  reinstate  the  said  sewer 
in  conformity  with  the  directions  of  the  said  board :  And  further,  that 
without  the  consent  of  the  said  Board  of  Works,  you  have  erected  houses 
and  buildings  over  a  sewer  vested  in  the  said  board  contrary  to  the 
statute  in  that  case  made  and  provided :  Whereupon  the  said  District 
Board  of  Works  have  caused  the  said  houses  and  buildings  to  be  demo- 
lished, and  the  connected  works  to  be  relaid,  amended,  and  remade,  and 
the  said  sewer  to  be  reinstated,  and  have,  in  so  doing,  incurred  expenses 
to  the  amount  of  422.  16«.,  which  you  have  thereupon  become  liable  to 
repay  to  them,  and  have  not  repaid :  These  are  therefore  to  command 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  421 

you,  in  Her  Majesty's  name,  to  be  and  appear  on  Wednesday,  the  21st 
day  of  August,  instant,  at  12  o'clock  at  noon,  at  the  Thames  Police 
Court  at  Stepney,  before  the  Police  Magistrate  of  the  Metropolis  then 
eicting  there,  to  answer  to  the  same  complaint,  and  to  be  further  dealt 
with  according  to  law. 

'*  Given  under  my  hand  and  seal,  this  20'th  day  of  *  August,  r*49o 
in  the  year  of  our  Lord  1857,  at  the  Police  Court  aforesaid*  L 

(Signed)  "William  Corrie.**  [l.  b.] 

The  respondents  attended  at  the  Thames  Police  Court  at  Stepney, 
before  the  Police  Magistrate  of  the  Metropolis  then  sitting  there,  in  obe- 
dience to  the  said  summons. 

The  appellants  claimed  to  be  reimbursed  in  the  sum  of  261.  9«.  Sd. ; 
5L  ^.  6at.,  part  thereof,  being  the  expense  incurred  by  them  in  the 
pulling  down  the  said  two  houses ;  and  21/.  14«.  2d.  being  the  expense 
incurred  by  them  in  reinstating  the  portion  of  the  said  marsh  wall  so 
removed  as  aforesaid  by  the  respondents.  They  also  claimed  to  be 
reimbursed  in  the  sum  of  162.  6s.  4d.  for  obtaining  the  advice  of  coun- 
sel. They  referred  the  magistrate  to  sections  68,  76,  and  204  of  stat. 
18  &  19  Vict.  c.  120,  as  those  on  which  they  relied. 

The  respondents,  on  the  other  hand,  contended :  first,  that,  bj  sect. 
135  of  Stat.  18  &  19  Vict.  c.  120,  all  the  powers,  rights,  and  other  mat- 
ters, and  all  property  in  the  sewers,  walls,  &c.,  situated  in  the  said  Isle 
of  Dogs,  including  the  said  marsh  wall,  had  vested  in  The  Metropolitan 
Board  of  Works ;  and,  secondly,  that,  even  if  the  68th  section  of  the 
said  Act  gives  any  property  or  rights  over  the  said  wall  to  the  appellants, 
they,  the  respondents,  had  not  done  anything  which  justified  the  inter- 
ference of  the  appellants  within  the  meaning  of  any  of  the  sections  of 
the  said  Act :  and  that,  consequently,  they  were  not  bound  to  repay  any 
of  the  expenses  alleged  to  have  been  incurred  by  the  appellants  as 
aforesaid. 

The  magistrate  decided  that  the  appellants  could  recover  from  the 
respondents  neither  of  the  sums  so  claimed ;  and  that,  although  in  his 
opinion  the  said  *marsh  wall  was  vested  in  the  appellants,  and  r^joo 
they  might  in  his  judgment  legally  enter  to  abate  an  encroach-  *- 
ment  on  it,  yet,  as  the  entry  made  by  them  was  not  in  pursuance  of 
sects.  76,  83,  or  204,  or  of  any  other  sections  of  the  said  Act,  whereby 
he  was  authorized  to  order  the  repayment  of  the  said  expenses  so  incur- 
red, such  expenses  could  not  be  recovered  on  summons  before  him.  He 
accordingly  dismissed  the  complaint,  with  costs,  and  awarded  the  sum 
of  4/.  2«.,  as  costs,  to  be  paid  by  the  appellants  to  the  respondents. 

The  case  especially  referred  the  Court  to  sects.  68,  69,  76,  83,  185, 
145,  148,  204,  222,  225,  226,  227 ;  and  concluded  as  follows : 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  the  magis- 
trate's decision  was  right,  his  order  is  to  be  confirmed.  If  the  Court 
shall  be  of  opinion  that  the  magistrate's  decision  was  wrong,  the  Court 
shall  make  such  order  thereon  as  to  them  shall  seem  fit. 

The  case  was  argued  in  last  Term. (a) 

Sugh  HUl^  for  the  respondents. — The  claim  appears  to  be  made 
under  sects.  68,  69,  76,  and  204,  of  the  Metropolis  Local  Management 
Act,  18  &  19  Vict.  c.  120.  Sect.  68  vests  in  the  District  Board  (with 
exceptions  not  here  applicable)  all  sewers  vested  in  the  Metropolitan 

(o)  May  ]8t»  1858.    Before  Lord  Campbell,  C.  J.,  and  Erie  and  Crompfcon,  Jc, 
B.,  B.  k  B. — 16  * 
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Commissioners  of  Sewers,  within  the  districts  mentioned,  as  this  district 
is,  in  schedule  (B),  including,  by  reference  to  the  earlier  part  of  the 
section,  "  the  walls,  defences,  banks,"  &c.,  "  works,  and  things  there- 
unto appertaining.'*  Sect.  69  directs  that  the  District  Board  shall  main- 
tain and  repair  the  sewers  vested  in  them,  and  cause  to  be  made, 
niAOAi  repaired,  and  maintained  such  *sewers  and  works,  or  such  diver- 

-J  sions  or  alterations  of  sewers  and  works,  as  may  be  necessary 
for  effectually  draining  their  district.  Now  "  sewer,"  by  the  interpre- 
tation clause,  sect.  250^  ^'  shall  mean  and  include  sewers  and  drains  of 
every  description,  except  drains  to  which  the  word  ^  drain,'  interpreted 
as  aforesaid,  applies;"  where  the  interpretation  of  "drain,"  referred  to 
as  previously  given  in  sect.  250,  relates  merely  to  the  drainings  of  a 
single  building  and  premises  within  the  curtilage.  Sect.  76  enacts,  that, 
"  before  beginning  to  lay  or  dig  out  the  foundation  of  any  new  house  or 
building,"  or  "  to  rebuild"  the  same,  and  before  making  any  drain  for 
the  purpose  of  draining  directly  or  indirectly  into  any  sewer  in  the 
jurisdiction  of  the  board,  there  shall  be  given  seven  days*  notice  to  the 
board;  and  every  such  foundation  must  be  laid  so  as  to  permit  the 
drainage  of  the  house  or  building  in  compliance  with  the  Act,  and  as 
the  board  shall  order :  and,  if  the  house  or  building  or  drain  be  made 
contrary  to  the  Act  or  any  order  of  the  board,  the  board  may  cause  it 
to  be  demolished,  cause  the  drain  to  be  remade,  and  recover  the  expenses 
from  the  owner.  Sect.  88  may  perhaps  be  relied  upon,  {^ffuddlestone^ 
for  the  appellants,  stated  that  he  should  not  rely  on  sect.  83.]  Sect. 
204  enacts  that  "  No  building  shall  be  erected  in,  over,  or  under  any 
sewer  vested  in  the  Metropolitan  Board  of  Works,  or  in  any  vestry  or 
district  board,  without  their  consent  first  obtained  in  writing,  and  if  any 
building  be  erected  contrary  to  this  provision,  the  board  or  vestry  in 
whom  such  sewer  is  vested  may  demolish  the  same,  and  the  expenses 
incurred  thereby  shall  be  paid  by  the  person  erecting  such  building." 
The  question,  therefore,  if  the  claim  be  based  on  sects.  68,  69,  and  204, 
appears  to  be,  whether  this  marsh  wall  be  a  sewer  within  the  meaning 
*42'S1   ^^  *^®  ^^^'     *Now  sect.  250  clearly  treats  a  "sewer"  as  some- 

^  thing  capable  of  being,  or  being  connected  with,  a  drain.  And, 
in  sect.  68,  "walls"  as  well  as  "banks,"  are  spoken  of  as  distinct  from 
"  sewers."  An  enactment  like  this,  imposing  a  charge  on  the  subject, 
must  be  construed  strictly.  In  Tinkler  v,  Wandsworth  District  Board 
of  Works,  2  De  G.  &  J.  261,  274,  Lord  Justice  Turner  cautioned  the 
board  that  it  was  their  bounden  duty  to  keep  strictly  within  the  powers 
intrusted  to  them  by  this  Act,  and  not  to  be  guided  by  any  fancied  view 
of  the  spirit  of  the  Act.  A  wall  can  surely  not  be  called  a  sewer  with- 
out doing  great  violence  to  language.  [Lord  Campbell,  C.  J. — I  do 
not  see  that  a  sewer  may  not  be  a  structure  elevated  above  the  surfaco 
of  the  land.]  It  must  be  effective  for  draining,  not  merely  as  this  wall 
is,  for  protection.  [Erlb,  J. — When  land  is  below  the  high-water 
mark  a  raised  bank  very  commonly  is  effective  for  draining.]  Struc- 
tures of  that  sort  are,  as  has  been  shown,  denominated  "  walls"  and 
'  "  banks."  Sect.  205  contains  enactments  against  sweeping,  &c.,  soil, 
rubbish,  or  filth  into  any  "sewer  or  drain ;"  a  provision  entirely  inap- 
plicable to  a  wall.  Then,  as  to  sect.  76,  the  case  finds  that  no  founda- 
tions were  built  or  dug  out  for  the  two  houses ;  therefore  the  notice 
clause  is  inapplicable,  and  the  section  does  not  affect  the  case.    Further, 
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under  sect.  135  and  Schedule  (D),  which  specifies  Great  Sluice  and 
Drunken  Dock  Sluice,  the  wall  and  the  houses  in  question  are  vested  in 
The  Metropolitan  Board  of  Works,  which  has  not  interfered.  As  to 
the  quantum,  the  claim  for  repayment  of  the  fees  to  counsel  cannot  be 
sustained. 

ffuddlestone^  contr^. — The  claim  last  mentioned  is  not  ^pressed.  r*406 
Sect.  68  vests  this  sewer,  if  it  be  one,  in  the  appellants,  the  dis-  ^ 
trict  being  mentioned  in  Schedule  (B).  There  is  no  ground  for  the 
argument  that  sect.  135  vests  the  sewer  in  the  Metropolitan  Board  of 
Works.  Schedule  (D),  indeed,  does  mention  Great  Sluice  and  Drunken 
Dock  Sluice;  but  the  case  shows  that  those  sewers  are  ''at  a  considerable 
distance"  from  the  wall  in  question.  Indeed,  it  would  be  sufficient  for 
the  appellants  to  rely  upon  the  fact  that  the  case  does  not  affirmatively 
show  the  wall  to  be  vested  in  The  Metropolitan  Board  of  Works.  If  a 
wall,  serving  as  this  does  for  the  drainage,  is  not  within  the  meaning  of 
*'  sewer"  in  sect.  68,  the  most  essential  part  of  the  drainage  structure  is 
omitted.  The  term  ''  drainage"  does  not  occur  in  the  old  Acts  relating  to 
sewage :  the  more  common  terms  there  are ''  defences"  and  *'  protections." 
Ancient  walls,  serviceable  for  sewage,  were  always  under  the  care  of 
the  Commissioners,  as  appears,  for  instance,  in  The  Case  of  the  Isle  of 
Ely,  10  Rep.  141  a,  142  b.(a)  As  to  the  argument,  on  sect.  76,  that  the 
case  shows  no  foundations  to  have  been  built  or  dug  out :  sect.  76  is  not 
confined  to  excavated  foundations,  or  foundations  built ;  a  builder  may 
**  lay"  the  foundation  of  a  house  on  the  ground  which  he  finds.  [Cole- 
ridge, to  whom  the  case  had  been  referred,  to  be  *more  fully  ri^A07 
stated,  informed  the  Court  that  the  houses  had  been  built  from  ^ 
the  surface  found ;  and  that  the  statement  in  the  case  meant  only  that 
there  were  no  foundations  sunk  or  made  in  the  ordinary  sense  of  the 
word.] 

ffugh  HiUy  in  reply. — The  language  of  sect.  76  seems  to  refer  only 
to  foundations  so  sunk  or  made.  By  sect.  135  the  Legislature  clearly 
meant  to  vest  in  the  Metropolitan  Board  of  Works  the  walls  belonging 
to  the  main  sewers  so  vested :  and,  in  the  finding  of  this  case,  the  wall 
in  question  does  belong  to  the  sewers  named  in  Schedule  (D.),  if  it  can 
be  considered  part  of  the  sewage  works  at  all.  [Lord  Campbell,  C. 
J. — I  think  we  must  take  it,  at  any  rate,  that  the  District  Board  is  in 
possession.  The  Metropolitan  Board  of  Works  not  having  interfered.] 

Cur.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  The  District  Board  had  caused  certain  houses  belonging 
to  the  respondents  to  be  demolished,  and  had  caused  a  portion  of  the 
marsh  wall  removed  by  the  respondents  to  be  reinstated,  and  had 
claimed  bl.  5«.  6d.  and  211.  14«.  2d.  as  the  expenses  of  these  operations. 

(a)  Mr.  Tonlmin  Smith,  in  his  edition  of  The  Metropolis  Local  Management  Act,  Ac, 
(London,  1867),  expresses  the  opinion  that  the  word  '<  sewer''  properly  means  a  **tea-/enee,  a 
protection  against  sea  tides,  whatever  its  constmction,"  deriving  the  word  from  saewaer,  and 
that  this  meaning  prevailed  at  common  law,  and  in  the  earlier  legislation.  See  Introdoction, 
p.  U,  Ac,  and  notes  (68),  (69  :  1),  (69 :  3)|  (70),  (135 : 1,  (135 :  5).  Spelman,  in  his  Glossarinm, 
thus  defines  Senera,  et  Seteera :  **  Est  fossa  in  loois  polnstribas  ducta  ad  aqnas  eliciendas,  to  tue 
dieinnu,  earn  aqoa  clam  elabitur,  qnod  a  Gall,  tuer,  i.  tadare,  a  quo  sKeMr,  i.  tudor,  et  •udator, 
MMTtc,  tndatio.  Ab  his  Qalli  latioem  et  lacrimas,  qnss  ez  vite  et  arhoribns  proiluant  teae 
noseopant"     See  the  charter  cited  by  him. 
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And  the  question  upon  this  appeal  is,  Whether  they  can  sustain  that 
claim,  either  under  sect.  204  or  sect.  76  of  their  Act. 

By  sect.  204  the  board  have  this  right  in  respect  of  any  "  building" 
"erected  in,  over,  or  under  any  sewer"  vested  in  them. 
*42R1        ^      respondents  had  cut  away  part  of  the  marsh  wall,  *and 
•J   built  thereon ;  so  that,  under  this  section,  the  point  is,  Whether 
the  marsh  wall  was  a  sewer  within  its  meaning. 

The  wall,  according  to  the  case,  keeps  back  the  river  Thames  at  high 
water  from  inundating  the  Isle  of  Dogs.  It  is  therefore  essential  to  the 
drainage  of  the  level,  quite  as  much  so  as  the  channel  which  actually 
drains  the  Isle  of  Dogs  at  low  water :  both  form  one  apparatus :  and,  if 
either  was  lost,  the  level  would  be  uninhabitable.  And  thus,  from  its 
nature,  it  seems  to  us  to  be  part  of  the  sewers  of  the  level.  Also  the 
Legislature  uses  the  term  sewers  in  this  sense.  By  sect.  68  the  sewers, 
with  the  foalls^  hanhSy  outlets,  and  sluices  thereunto  appertaining,  are 
vested  in  The  District  Board.  The  walls  and  banks  are  here  named  to 
appertain  to  a  sewer,  as  much  as  outlets  and  sluices.  Sect.  69  com- 
mands The  District  Board  to  repair  the  sewers ;  and,  among  the  repairs, 
they  are  commanded  to  cause  to  be  maintained  such  sewers  and  works 
as  may  be  necessary  for  draining  the  district,  and  further  to  cause  all 
banks  and  defences  adjoining  any  river  to  be  repaired  where  it  may  be 
necessary  for  effectually  draining  or  protecting  from  floods  the  district. 
Here,  again,  banks  and  defences  are  classed  under  the  term  "  sewer :" 
and  the  marsh  wall  is  a  bank  and  defence  within  this  section,  And  so  a 
sewer. 

If  we  regard  the  protection  conferred  by  sect.  204,  it  seems  more 
necessary  for  a  bank  or  wall  fending  back  the  high  water  than  for  a 
gutter  or  drain  carrying  off  the  low  water,  inasmuch  as  the  inundation 
from  high  water  might  be  more  suddenly  and  widely  destructive  than 
the  gradual  rise  of  one  drain.  No  reason  is  assigned  why  the  Legisla- 
*4291  *^^^  should  give  summary  powers  *for  preventing  obstruction  of 
^  a  sewer  drain,  and  leave  a  sewer  bank  liable  to  be  undermined 
by  foundations  or  encumbered  with  superstructures. 

Sect.  205  was  relied  on  for  the  respondents  as  showing  that  "  sewer" 
meant  a  drain  and  did  not  mean  a  wall  or  bank :  but  it  seema  to  lead 
to  the  opposite  conclusion.  '^  Sewer"  in  its  general  sense  may  mean  the 
whole  apparatus,  and  in  its  specific  sense  a  drain  as  part  of  that  appa- 
ratus. Sect.  205  prohibits,  among  other  things,  sweeping  rubbish  into 
a  sewer  or  a  grate  communicating  with  a  sewer.  Here  the  context 
shows  that  the  specific  sense  is  meant;  and,  accordingly,  every  time 
sewer  is  mentioned,  the  words  "  or  drain"  are  added,  as  showing  its 
meaning  in  this  section.  The  expression  '^  sewer  or  drain"  occurs  four 
times  in  four  lines  in  this  section:  but  the  word  "sewer"  stands  alone 
for  the  most  part  in  other  parts  of  the  Act. 

A  point  was  made,  which  is  rather  of  form  than  of  substance,  vii. 
that  the  property  and  power  over  the  marsh  wall  was  in  The  Metropo- 
litan Board  of  Works,  and  not  in  the  District  Board.  To  this  our 
answer  is  that  the  statute  is  not  definite  on  the  point :  and,  for  the  pur- 
pose of  the  present  appeal,  it  is  not  necessary  to  scan  the  statute  as  it 
would  be  if  the  Metropolitan  Board  of  Works  was  in  conflict  with  The 
District  Board.  If  that  question  should  be  raised  between  those  par- 
ties, it  is  probable  there  may  be  further  evidence  tending  to  its  elucida- 
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tion :  bat  we  decide  the  present  appeal  in  favour  of  the  appellants  on 
this  point,  because  it  is  stated  on  the  case  that  The  Metropolitan  Board 
of  Worlds  has  never  exercised  any  jurisdiction  over  it;  and  the  case 
shows  that  the  District  Board  de  facto  is  in  the  exercise  of  that  juris- 
diction :  and,  as  against  the  '''respondent,  his  letters  are  abundant  r^c^oA 
evidence  to  prove  that  he  treated  with  The  District  Board  as  ^ 
having  the  jurisdiction,  and  now  resorts  to  the  point  of  form  to  evade 
a  judgment  on  the  merits. 

If  it  was  necessary  for  the  appellants  to  claim  under  sect.  76,  it  seems 
to  us  to  support  their  claim.  It  was  said  that  the  respondents  had  nei- 
ther dug  out  nor  laid  any  foundation,  but  placed  their  houses  on  the 
ground  without  a  foundation  in  its  ordinary  sense.  But  we  are  of  opi- 
nion that  all  houses  stand  on  a  foundation  within  the  meaning  of  this 
Act :  and  the  Legislature  appears  to  us  to  have  expressly  provided  for 
houses  standing  on  foundations  placed  on  the  surface,  as  the  enactment 
is,  "  before  beginning  to  lay  or  dig  out  the  foundation  of  any  new  house." 
It  seems  to  have  contemplated  that  some  foundations  would  be  laid  with- 
out any  digging  out :  ^nd,  if  the  respondents  had  no  other  answer  to  the 
appellants'  claim  on  the  76th  section,  our  judgment  would  be  against 
them  on  this  point  also. 

The  claim  for  fees  to  counsel  on  advising  The  District  Board  was  pro- 
perly given  up  on  the  argument. 

We  are  therefore  of  opinion  that  the  magistrate's  decision  was  wrong : 
and,  in  pursuance  of  the  power  mentioned  at  the  end  of  the  case,  we 
order  that  the  respondents  pay  to  the  appellants  51.  5«.  6d,  and  21L 
14«.  2d,,  and  the  costs  of  this  appeal,  that  is,  the  costs  of  the  paper- 
books  and  argument. 

My  brother  Crompton  is  not  satisfied  with  the  conclusion  at  which  we 
have  arrived,  and  particularly  doubts  whether  the  wall  in  question  is  a 
^'  sewer*'  within  the  meaning  of  either  the  204th  or  205th  section. 

Order  for  payment  accordingly. 


♦ELLIS  and  FICKLING,  Appellants,  v.  PEARCE,  Respondent,  p^gj 

Mat/  27.  *- 

Cnder  sects.  3  and  71  of  The  Pusengors  Act,  1855  (18  A  19  Vict  c.  119),  a  sailing  ship  is  not 
a  passenger  ship  because  she  carries  more  than  thirty  passengers,  or  more  than  one  statute 
adait  passenger  to  every  fifty  tons,  if  that  number  or  proportion  is  not  made  np  withoni 
reckoning  cabin  passengers ;  and,  where  persons  are  cabin  passengers  in  all  respects  exoept 
tiiat  of  having  received  contract  tickets  in  the  form  in  Schedule  (K.),  which  in  its  terms 
applies  to  passenger  ships  only,  such  persons,  for  the  purpose  of  estimating  the  number  or 
proportion,  are  to  be  reckoned  as  cabin  passengers ;  and  unless,  without  including  them,  the 
nnmber  or  proportion  is  not  made  up,  the  ship  is  not  a  passenger  ship. 

This  was  a  case  stated,  under  stat.  20  &  21  Yict.  c.  43,  substan- 
tially as  follows. 

The  respondent  complained  against  the  appellants  before  two  justices 
of  the  city  of  London  (the  Lord  Mayor  and  an  alderman),  for  a  breach 
of  sect.  51  of  The  Passengers  Act,  1855  (18  &  19  Vict.  c.  119) :  and 
the  justiceSi  upon  the  hearing,  ordered  the  appellants  to  pay  to  the 
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respondent  ^207.,  by  way  of  passage-money,  and  the  farther  sum  of  51. 
5«.  for  costs  and  charges,  and  adjudged  that,  if  the  several  sums  were 
not  paid  forthwith,  the  appellants  should  be  severally  imprisoned  for 
two  months  unless  the  same  should  be  sooner  paid. 

At  the  hearing  of  the  aforesaid  complaint,  it  was  proved,  on  the  part 
of  the  complainant,  the  respondent  in  this  appeal,  that  he  engaged,  in 
this  city,  with  the  appellants,  who  are  shipbrokers,  for  a  passage  for 
himself,  wife,  son,  and  daughter,  in  the  ship  Windsor,  to  go  to  Mel- 
bourne in  Australia.  That  he  paid  the  appellants  for  such  passage  30/. 
each,  viz.,  1202.  That  no  contract  ticket  was  furnished  to  him.  That 
the  said  ship  commenced  her  voyage  on  the  5th  November,  1857.  That, 
after  the  commencement  of  her  voyage,  to  wit,  on  the  1st  of  December, 
1857,  the  ship  was  wrecked  near  the  Cape  de  Verde  Islands.  That  the 
*4^2"1  ^'^'P  carried  on  her  *voyage  twenty-nine  statute  adult  passengers, 
•^  and  one  person  under  the  age  of  twelve  years,  twenty-one  of 
whom  messed  throughout  the  voyage  at  the  same  table  with  the  master 
of  the  ship,  amongst  whom  was  the  respondent  ;(a)  and  that  the  regis- 
tered tonnage  of  the  ship,  which  was  propelled  by  sails,  was  677  tons, 
or  thereabouts. 

It  was  proved,  on  the  part  of  the  defendants,  the  appellants  in  this 
appeal,  that  the  assistant  emigration  oflScers  of  the  port  of  London  had 
inspected  the  ship  in  the  ordinary  way.  That,  on  such  inspection,  he 
found  six  steerage  passengers  who  alone  had  contract  tickets.  And  he 
thereupon  passed  the  ship  as  not  being  a  passenger  ship;  and  therefore 
did  not  require  the  provisions  of  The  Passengers  Act,  1855,  to  be  com- 
plied with.  And  that  no  contract  tickets  were  furnished  to  the  cabin 
passengers. 

It  was  contended,  on  the  part  of  the  appellants,  that  the  ship  was  not 
a  passenger  ship  within  the  meaning  of  the  8d  section  of  the  Passengers 
Act,  1855.  For,  although,  judging  by  the  tonnage  and  number  of  the 
passengers  only,  it  might  be  so  considered,  yet,  inasmuch  as  ^^  passen- 
gers" and  ''  passages,"  there  mentioned,  are  not  to  include  cabin  pas- 
sengers or  cabin  passages,  but  others,  and  as  there  were,  deducting  the 
twenty-one  cabin  passengers,  only  nine  passengers,  being  a  less  number 
than  in  proportion  of  one  statute  adult  to  every  fifty  tons  of  the  regis- 
tered tonnage,  the  ship  in  question  was  not  a  passenger  ship ;  and,  that 
^  J  qo-i  being  so,  no  ^contract  ticket  was  necessary  for  any  description 
-J  of  the  passengers  in  the  ship  ;  and  that  therefore  the  appellants 
were  not  liable  under  the  5l8t  section  of  the  Act. 

But  it  was  contended,  on  the  part  of  the  respondent,  that  the  re- 
spondent and  the  other  cabin  passengers  on  board  the  ship  were  not 
cabin  passengers  within  the  meaning  of  the  term  *'  passengers"  in  the 
third  section  of  the  Act ;  inasmuch  as  the  respondent,  and  the  other 
cabin  passengers,  had  not  been  furnished  with  a  duly  signed  contract 
ticket  according  to  the  form  required  by  the  Act.  And  that,  as  the 
ship  carried  upon  the  voyage  twenty-nine  passengers  (the  word  "pas- 
sengers," in  counting  the  number  to  be  carried,  being  intended  to  mean 
all  descriptions  of  passengers),  being  a  greater  number  of  passengers 
than  in  the  proportion  of  one  statute  adult  to  every  fifty  tons  of  the 

(a)  It  KTBAf  by  agreement  of  connsel,  assnmed  on  the  argument  that  all  the  conditions  neoes* 
lary  to  oonBtitnte  a  cabin  paascnger,  nndcr  sect.  3,  were  fulfilled,  except  that  of  the  delivery 
of  a  contract  ticket  in  the  form  in  Schedule  (K.). 
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registered  tonnage  of  the  ship,  it  was  a  passenger  ship  within  the  mean* 
iog  of  the  said  Act ;  and  so  the  appellants  were  liable  under  the  51st 
section  of  the  same  Act. 

The  case  added :  "  We,  however,  being  of  opinion  that  the  evidence 
given  before  us  brought  the  case  within  the  operation  of  the  said  51st 
section  of  The  Passengers  Act,  1855,  gave  our  determination  against 
the  appellants  in  the  manner  before  stated. 

^'  The  question  of  law  arising  on  the  above  statement,  therefore,  is 
Whether  the  said  ship  Windsor  was  a  passenger  ship  within  the  mean- 
ing of  the  aforesaid  Act." 

The  case  was  argued  in  last  Term. (a) 

Wilde^  for  the  appellants. — The  51st  section  applies  only  in  the  case 
of  a  passenger  ship.  This  was  not  a  *passenger  ship  within  the  r*4Q4 
meaning  of  the  Act.  It  may  be  taken,  as  a  general  principle  in  ^ 
construing  the  Act,  that  the  provisions  are  introduced  for  the  protection 
of  the  poorer  class  of  emigrants.  This  appears  strongly,  for  instance, 
in  sect.  6,  giving  the  office  of  Emigration  Commissioners  to  the  Com- 
missioners previously  appointed  for  '*  superintending  the  emigration  of 
the  poorer  classes  of  Her  Majesty's  subjects;*'  from  the  dietary  scale 
at  sect.  35 ;  from  the  summary  process  of  enforcing  the  claims  under 
sect.  51,  afterwards  detailed  in  the  84  th  and  following  sections.  By 
the  interpretation  clause,  sect.  8,  *'*'  the  expression  *  passenger  ship'  shall 
signify  every  description  of  such  ship  carrying  upon  any  voyage  to 
which  the  provisions  of  this  Act  shall  extend  more  than  thirty  passen- 
gers, or  a  greater  number  of  passengers  than  in  the  proportion  of  one 
statute  adult*'  (defined  earlier)  "to  every  fifty  tons  of  the  registered 
tonnage  of  such  ship  if  propelled  by  sails,  or  of  one  statute  adult  to  every 
twenty-five  tons  if  propelled  by  steam."  Then,  by  an  earlier  part  of  the 
section,  "  the  expression  ^  passage*  shall  include  all  passages  except 
cabin  passages  ;  the  expression  '  passengers'  shall  include  all  passengers 
except  cabin  passengers,"  and  certain  labourers,  ^'  and  no  persons  shall 
be  deemed  cabin  passengers  unless  the  space  allotted  to  their  exclusive 
use  shall  be  in  the  proportion  of  at  least  thirty-six  clear  superficial  feet  to 
each  statute  adult,  nor  unless  they  shall  be  messed  throughout  the  voyage 
at  the  same  table  with  the  master  or  first  officer  of  the  ship,  nor  unless 
the  fare  contracted  to  be  paid  by  them  respectively  shall  be  in  the  pro- 
portion of  at  least  thirty  shillings  for  every  week  of  the  length  of  the 
voyage  as  computed  under  the  provisions  of  this  Act  for  sailing  vessels 
^proceeding  from  the  United  Kingdom  to  any  place  south  of  the  r^A^tf. 
equator,  and  of  twenty  shillings  for  such  vessels  proceeding  to  ^ 
any  place  north  of  the  equator,  nor  unless  they  shall  have  been  furnished 
with  a  duly  signed  contract  ticket  according  to  the  form  in  schedule  (K.) 
of  this  Act."  Now  here,  if  the  twenty-one  passengers  who  messed  with 
the  captain  were  cabin  passengers,  there  were  not  "  passengers,"  as 
defined,  enough  to  make  up  the  number  of  thirty,  or  the  proportion  of 
one  statute  adult  to  every  fifty  tons,  and  the  ship  was  not  a  passenger 
ship;  if  the  twenty-one  were  not  cabin  passengers,  the  number  of 
"  passengers"  was  sufficient  to  make  the  ship  a  passenger  ship.  The 
respondent  will  admit  that  the  twenty-one  were  cabin  passengers,  except 
for  the  fact  of  their  not  having  been  furnished  with  a  contract  ticket  in 
the  form  in  the  schedule  (K.).     The  question  therefore  is,  whether,  a 

(a)  April  24Ui,  1858.    Before  Lord  CampbeU,  C.  J.,  Erie  and  Cromplon,  Ji. 
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ship  being  otherwise  not  a  passenger  ship,  and  the  parties  being  other- 
wise cabin  passengers,  the  non-delivery  of  the  ticket  converts  the  ship 
into  a  passenger  ship  and  prevents  the  parties  from  being  cabin  passen- 
gers. That  this  is  not  so  is  plain  from  the  form  of  the  contract  ticket 
in  schedule  (K.),  which,  by  its  terms,  is  applicable  only  to  the  case  of  a 
passenger  ship;  and  the  same  is  true  of  the  counterpart.  So  that, 
according  to  the  argument  of  the  respondent,  a  ship,  circumstanced  as 
this  was  as  to  passengers,  would  fail  to  be  a  passenger  ship  by  that 
being  done  which  can  be  done  only  on  the  supposition  that  she  is  a  pas- 
senger ship ;  and  must  be  a  passenger  ship  by  that  not  being  done  the 
doing  of  which  is  impossible  unless  she  is  a  passenger  ship :  her  character 
is  to  be  determined  by  an  act  which  cannot  take  place  except  upon  the 
*4S61  ^ss'^^P^^o^  th**  ^cr  character  is  determined  without  *the  act. 
-"  The  real  meaning  of  the  section  is  shown  by  sect.  71,  which 
prescribes  that,  in  the  case  of  '*  a  passage  in  any  ship,  or  of  a  cabin 
passage  in  any  '  Passenger  Ship,'  "  contract  tickets  shall  be  given  :  in 
the  former  case  according  to  the  form  in  Schedule  (L.);  in  the  latter 
according  to  the  form  in  Schedule  (K.).  Unless  therefore  the  ship  be 
in  other  respects  a  "  Passenger  Ship,"  no  contract  ticket  in  the  form  in 
Schedule  (K.)  is  necessary  to  the  cabin  passengers.  How  could  it  be 
said  that  a  ship  was  not  a  passenger  ship  for  want  of  that  being  done 
which,  if  done,  would  not  make  her  a  passenger  ship  ?  It  never  can 
have  been  intended  to  convert  a  ship  conveying  cabin  passengers  only 
into  a  "Passenger  Ship." 

Atherton,  contrS,. — The  words  of  the  statute  are  plain.  The  test  of  a 
ship  being  a  "Passenger  Ship"  is  the  number  of  passengers  not  having 
contract  tickets  in  the  form  in  Schedule  (K.),  or  the  proportion  which 
the  number  of  such  passengers  bears  to  the  tonnage.  The  contract 
ticket  is  matter  of  substance:  sect.  73  limits  the  damages  and  costs 
recoverable  for  breach  of  contract  to  the  passage-money  in  the  contract 
ticket  and  twenty  pounds.  [Erlb,  J. — Many  ships  sail  without  any 
steerage  passengers :  does  the  person  receiving  money  from  the  passen- 
gers incur  the  penalties  under  sect.  71  for  not  delivering  contract  tickets 
in  the  form  in  Schedule  (K.),  if  the  number  exceed  the  proportion 
named  ?  And  is  he  liable  to  them  at  the  suit  of  emigration  officers, 
under  sect.  84?]  That  may  be  the  result  of  the  definitions  in  the 
statute.  The  different  sections  of  the  Act  show  the  necessity  of  adhering 
to  the  definitions.  Sect.  51  applies  to  "passengers"  only  in  passenger 
♦4^71  ^^'P^  >  sects.  52,  53,  *to  both  "  passengers"  and  "  cabin  passen- 
-'  gers"  in  such  ships.  It  is  true  that  there  may  be  cabin  passen- 
gers in  a  ship  which  is  not  a  passenger  ship. 

Wilde,  in  reply. — That  the  ship  should  be  a  passenger  ship  is  a 
condition  precedent  to  the  necessity  of  delivering  a  contract  ticket  in  the 
form  in  Schedule  (K.).  Cur.  adv,  vult 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  two  magistrates,  had  made  an  order,  under  the  51st 
section  of  stat.  18  &  19  Vict.  c.  119,  for  the  return  of  passage-money. 
And  the  only  question  submitted  for  our  consideration  was,  Whether 
the  ship  mentioned  in  the  case  was  under  the  circumstances  a  passenger 
ship  within  the  provisions  of  the  above  statute. 

The  ship  had  sailed  with  nine  steerage  passengers,  and  with  twenty- 
one  passengers  who  messed  with  the  officers,  .and  had  the  superficial 
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space;  and  were  to  pay  the  weekly  fare,  required  by  the  statute  to 
constitute  cabin  passengers,  but  who  had  received  no  contract  tickets. 
If  these  twenty-one  persons  were  to  be  counted  as  "  passengers'*  with 
reference  to  the  character  of  the  vessel,  there  would  have  been  a  greater 
number  of  passengers  than  in  the  proportion  of  one  statute  adult  to 
every  fifty  tons ;  and  the  vessel  would  have  been  a  passenger  ship :  if 
they  were  not  to  be  so  counted,  the  ship  would  not  have  been  a  passenger 
ship.     This  raises  a  diflScult  question  on  the  construction  of  the  statute. 

The  interpretation  clause,  taken  by  itself,  seems  strongly  in  favour 
of  the  construction  by  which  these  twenty-one  persons  are  to  be  counted 
as  not  cabin  ^passengers,  so  as  to  make  the  number  such  as  would  t-^^aoq 
constitute  the  ship  a  passenger  ship  within  the  provisions  of  the  ^ 
Act.  The  3d  section,  the  interpretation  clause,  enacts  that  particular 
expressions  shall  have  particular  meanings  for  the  purposes  of  the  Act, 
"  if  not  inconsistent  with  the  context  or  subject-matter.*'  The  word 
'^  passage"  is  there  defined  to  mean  all  passages  except  cabin  passages, 
and  the  word  '' passengers"  all  passengers  except  cabin  passengers:  and 
it  is  then  stated  that  no  persons  shall  be  deemed  cabin  passengers  unless 
they  mess,  and  have  the  superficial  space,  and  are  to  pay  the  fare  per 
week,  as  mentioned  in  the  Act,  nor  unless  they  shall  have  been  furnished 
with  a  duly  signed  contract  ticket  according  to  the  form  in  Schedule  (K.) 
of  the  Act.  It  is  then  enacted  that  the  expression  '^  Passenger  Ship" 
shall  signify  every  description  of  ship,  &c.,  carrying,  &c.,  more  than 
thirty  passengers,  or  a  greater  number  of  passengers  in  proportion  to 
the  tonnage  than  mentioned  in  the  Act. 

The  twenty-one  passengers  in  question  seem  at  first  sight  excluded 
from  the  category  of  cabin  passengers  by  the  express  terms  of  the  Act. 
And  therefore,  being  passengers  other  than  cabin  passengers,  they 
would  seem  to  be  '^  passengers"  to  make  up  the  number  which  is, 
with  reference  to  the  amount  of  tonnage,  to  regulate  the  character  of 
the  ship.  On  looking  however  to  the  71st  section  of  the  Act,  which 
requires  the  furnishing  of  the  contract  tickets,  we  find  two  kinds  of 
cabin  passengers  contemplated :  one,  a  cabin  passenger  in  a  passenger 
ship;  and  the  other,  a  cabin  passenger  in  a  non-passenger  ship. 
And  it  is  to  the  first  class  of  cabin  passengers  only  that  a  contract 
ticket  is  to  be  given.  To  steerage  passengers  a  contract  ticket  is 
to  be  given,  whether  their  passage  is  engaged  in  a  passenger  or  a 
*non-passenger  ship.  It  seems  very  strange  to  say  that  the  cha-  r^^oo 
racter  of  the  ship,  as  a  passenger  or  non-passenger  ship,  shall  ^ 
depend  on  the  giving  a  contract  ticket  to  persons  otherwise  cabin  pas- 
sengers, whereas,  by  the  same  Act  of  Parliament,  it  is  only  to  cabin 
passengers  in  passenger  ships  that  the  contract  ticket  is  to  be  given. 
On  this  construction,  the  character  of  the  ship  would  have  to  be  deter- 
mined by  something  which  was  not  to  be  done  unless  she  had  the  parti- 
cular character  of  a  passenger  ship.  It  may  therefore  be  argued  that 
the  provision,  as  to  parties  not  being  to  be  deemed  cabin  passengers 
unless  they  have  contract  tickets  (K.),  would  be  inapplicable  to  and 
inconsistent  with  that  purpose  of  the  Act  which  is  fot  the  regulation  of 
the  character  of  the  ship  according  to  the  number  of  persons  not  being 
cabin  passengers  in  cases  where,  the  ship  not  being  otherwise  a  passenger 
ship,  such  passengers  would  not  be  required  to  have  contract  tickets 
furnished  to  them.    And  it  may  be  said  that  the  interpretation  clause 
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only  requires  that  there  should  be  suoh  tickets  where  the  vessel  was 
otherwise  a  passenger  ship,  and  where  such  contract  for  cabin  passengers 
in  a  passenger  ship  would  be  required ;  and  that  the  provision  for  the 
parties  having  contract  tickets  (K.)  before  they  were  deemed  cabin  pas- 
sengers did  not  extend  to  make  such  contract  tickets  necessary  for  the 
purpose  of  excluding  them  from  being  counted  as  steerage  passengers  in 
computing  the  numbers  with  reference  to  the  thirty-one  passengers,  or 
with  regard  to  the  proportion  of  passengers  to  the  tonnage.  It  would 
seom  strange  to  require  such  tickets  to  be  given  for  the  purpose  of 
making  the  ship  a  non-passenger  ship  where  they  could  not  be  required 
by  the  Act,  and  would  be  altogether  inapplicable  according  to  the 
*4401   ^?^^^^^^'  ^^^  moment  they  were  given,  and  the  ship  thereby  made 

-I  a  non-passenger  ship.  Another  difficulty  arises  from  the  consi- 
deration that,  when  the  passage  is  engaged  and  any  money  is  paid,  the 
ticket  (K.)  is  to  be  given,  if  it  is  in  a  passengef  ship ;  and  that,  when 
the  money  is  paid  and  the  passage  engaged  as  in  the  present  case,  as  far 
at  least  as  relates  to  the  earlier  cabin  passengers,  the  owners  were  per- 
fectly correct  in  giving  no  contract  ticket.  They  had  then  made  their 
engagement  binding  between  them  and  the  cabin  passengers:  and  it 
seems  strange  to  compel  them,  by  reason  of  the  altered  state  of  facts,  to 
give  tickets  not  required  at  the  time  of  engaging  the  passage,  and  the 
giving  of  which  would  appear  nugatory;  as,  the  moment  they  were  given 
in  a  case  like  the  present,  the  ship  would  become  a  non-passenger  ship 
for  a  cabin  passage  in  which  tickets  would  not  be  necessary. 

The  present  case  is  the  same  in  effect  as  if  there  were  no  steerage 
passengers,  and  as  if,  ex.  gr.,  fifty  passengers,  with  the  requisite  space, 
messing,  and  fare,  had  taken  their  passage,  intending  to  be  cabin  pas- 
sengers in  a  ship  not  intended  to  be  a  passenger  ship,  nor  so  fitted  out. 
In  such  case,  according  to  the  argument  for  the  respondent,  the  ship 
would  be  a  passenger  ship  till  contract  tickets  were  given,  and,  when 
these  tickets  were  given,  the  ship  would  eo  instanti  cease  to  be  a  pas- 
senger ship,  and  would  remain  a  non-passenger  ship  for  a  passage  in 
which  the  tickets  would  not  be  required  under  sect.  71.  On  such  a  con- 
struction no  ship  could  sail  with  thirty-one  cabin  passengers  without 
going  through  the  ceremony  of  giving  contract  tickets  (K.),  which  they 
clearly  are  not  intended  to  have  furnished  to  them  under  the  provisions 
of  the  71st  section. 
*-i411       *We,  therefore,  think  that  the  safest  construction  is  to  hold 

-■  that  the  provision  in  the  interpretation  clause,  as  to  the  having 
tickets  (K.),  only  applies  in  the  case  of  a  passenger  ship ;  and  that  it  is 
inapplicable  for  the  purpose  of  counting  as  steerage  passengers  persons 
not  having  tickets,  but  being  cabin  passengers  in  other  respects.  On 
this  construction,  the  clause  should  be  read  ^'nor  unless"  [in  the  cane  of 
passenger  ships^  ''they  have  the  contract  ticket  (K.)."  This  does  not 
seem  an  overstrained  construction,  as  the  reference  to  the  form  (K.) 
shows  that  the  Legislature  ^speaks  of  cabin  passengers  in  passenger 
vessels  to  whom  alone  that  provision  is  applicable ;  and  the  provision 
would  have  sufficient  operation  as  requiring  that,  in  the  case  of  passenger 
ships,  no  passenger  should  be  deemed  a  cabin  passenger  unless  he  had 
the  contract  ticket  (K.). 

Upon  the  whole,  we  are  not  satisfied  that  persons  in  the  position  of 
the  twenty-one  persons  in  the  present  case  are  to  be  deemed  ''  passen- 
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gets'*  for  the  purpose  of  being  counted  as  such  in  determining  the  cha- 
racter of  the  ship. 

We  think,  therefore,  that  the  conviction  was  wrong,  and  that  our 
judgment  should  be  for  the  appellants. 

Judgment  for  the  appellants* 


*  WILLIAM  PAIN  BEECH  AM  and  RICHARD  SMITH  v.  .^..^ 

HENRY  TILDEN  SMITH.    May  28.  L  ^^^ 

Action  by  A.  and  B.,  payees  of  a  joint  and  teveral  promissory  note,  against  C,  one  of  the 
naakers.  Plea,  that  the  said  note  was  made  (setting  it  out)  by  B.,  one  of  the  plaintiffs,  the 
defendant,  and  another :  and  that  the  defendant,  in  case  the  plaintiffs  were  to  recover  from 
him  in  that  action  the  amonnt  of  the  said  note,  Konld  be  entitled  to  call  on  B.  for  con- 
tribution. 

Ou  demurrer,  held  a  bad  plea,  as  being  no  answer  to  the  action  upon  the  several  contract  by  C. 

8«mbU,  per  Lord  Campbell,  C.  J.,  that,  even  if  the  plea  had  been  good,  a  replication,  averring 
that  the  plaintifb  made  the  said  note  only  as  sureties  for  third  parties,  would  have  been  a 
good  answer. 

The  declaration  stated  that  defendant,  on  11th  December,  1852,  by 
his  promissory  note,  now  overdue,  promised  to  pay  to  plaintiff  10002.  on 
demand,  with  interest  for  the  same  at  42.  per  cent,  per  annum  from  the 
date  thereof.     Breach :  Non-payment. 

Pleas :  1,  as  to  one-third  of  plaintiffs'  claim.  '^  That  the  promissory 
note  in  the  declaration  mentioned  was  and  is  a  promissory  note  made  by 
the  plaintiff  Richard  Smith,  the  defendant,  and  one  Tilden  Smith,  and 
was  and  is  in  the  words  and  figures  following,  that  is  to  say : 

*jeiO00  'Battle,  11th  Deer.,  1852. 

*0n  demand  we  jointly  and  severally  promise  to  pay  to  William  Pain 
Beecham  and  Richard  Smith,  or  order,  the  sum  of  1000/.  for  value  re- 
ceived, with  interest  for  the  same  at  42.  per  cent,  per  annum  from  the 
date  hereof.  *  Henry  Tilden  Smith, 

*  Tilden  Smith, 

*  Richard  Smith.' 

And  the  defendant  saith  that  the  said  Richard  Smith,  in  the  said  note 
mentioned  as  one  of  the  payees  thereof,  and  as  one  of  the  makers  thereof, 
was  and  is  the  plaintiff* Richard  Smith:  and  the  said  note,  at  the  time  it 
was  made,  was  one  upon  and  by  virtue  whereof  the  defendant,  in  case 
he  paid  the  same,  or  more  than  one-third  *part  thereof,  would  be  ri^AAo 
entitled  to  call  upon  the  plaintiff  Richard  Smith  to  pay  and  to  ^ 
recover  from  him  contribution.  And  the  defendant  further  saith  that, 
by  reason  of  the  premises,  in  case  the  plaintiffs  were  to  recover  from 
him  in  this  action  the  amount  of  the  said  promissory  note  and  interest, 
he,  the  defendant,  would  be  entitled  to  sue  for  and  recover  from  the 
plaintiff  Richard  Smith  one-third  part  of  the  amount  so  recovered  from 
him,  the  defendant." 

2,  as  to  the  residue  of  the  declaration.     A  similar  plea. 

Demurrer  to  both  pleas.     Joinder. 

Replication  (first),  to  both  pleas.  That  the  plaintiffs  issued  their  writ 
in  this  action  against  the  defendant  alone,  and  upon  and  in  respect  only 
of  his  several  liability  upon  the  said  promissory  note,  and  not  otherwise 
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or  as  one  of  the  joint  makers  of  the  said  note.  And  the  plaintiffs  say 
that  the  said  promissory  note  was  made  and  given  to  the  plaintiffs  only 
as  and  being  trustees  for  third  persons,  as  the  said  makers  then  veil 
knew,  and  not  for  or  in  respect  of  any  debt,  claim,  or  demand  by  the 
said  plaintiffs  on  the  said  makers  of  the  said  note  or  either  of  them  due 
to  or  claimable  by  the  plaintiffs,  or  either  of  them,  in  their  or  his  per- 
sonal right. 

Demurrer.     Joinder. 

Lush^  for  the  plaintiffs. — The  pleas  are  bad.  If  the  note  were  sim- 
ply a  joint  note,  the  plaintiffs  could  not  sue :  but  where  a  contract  is 
both  joint  and  several,  as  here,  it  may  be  treated  as  either,  at  the  option 
of  the  holder.  And  therefore,  as  was  observed  by  the  Court  in  giving 
judgment  in  Ein^  v.  Hoare,  13  M.  &;  W.  494,  505,t  such  a  note  may  be 
♦4.44.1  <^onsiderea  as  representing  three  several  notes ;  in  this  case,  *one 
^  by  the  defendant,  one  by  the  plaintiff,  Richard  Smith,  and  one 
by  a  third  party.  The  note  by  the  plaintiff,  Richard  Smith,  would  be 
no  answer  to  an  action  by  him  and  the  other  plaintiff  against  the  defend- 
ant upon  the  first.  The  argument,  therefore,  that  the  plaintiff,  if  he 
recovered,  would  be  liable  to  contribute,  does  not  apply.  In  all  the 
cases  in  which  that  argument  has  been  adopted,  and  which  will  probably 
be  cited  on  the  other  side,  such  aa  Moffatt  v.  Van  Millingen,(a)  and 
Teague  t^.  Hubbard,  8  B.  &  0.  345  (E.  G.  L.  R.  vol.  15),  the  defendant 
was  liable  only  jointly.  [Goleridgb,  J. — The  note  here  is  joint  as  well 
as  several.  Do  you  contend  that  the  defendant  here  would  have  no 
claim  for  contribution  ?]  Not  against  the  parties  who  are  joint  plain- 
tiffs in  this  action  :  there  is  therefore  no  circuity  of  action,  which  arises 
only  where  there  is  liability  to  contribution  between  the  same  parties, 
according  to  the  principle  laid  down  in  note  {k)  to  Turner  t^.  Davies,  2 
Wms.  Saund.  150  a,  and  in  Walmesley  v.  Cooper,  11  A.  &  E.  216  (E. 
C.  L.  R.  vol.  39). 

Further,  the  replication  is  good.  The  fact  that  the  plaintiffs  are  suing 
as  trustees  is  a  legal  answer  to  a  defence  founded  upon  an  alleged  per- 
sonal liability  on  .their  part. 

Bovilly  for  the  defendants. — The  pleas  are  good.  The  note  is  a  con- 
tract between  the  plaintiffs  on  the  one  hand,  and  one  of  the  plaintiffs, 
the  defendant,  and  a  third  party,  on  the  other :  and  the  plaintiffs  cannot 
at  law  recover  against  one  of  themselves  connected  with  others :  Bosan- 
quet  V.  Wray,  6  Taunt.  597  (E.  C.  L.  R.  vol.  1);  Neale  v.  Turton,  4 
Bing.  149  (E.  C.  L.  R.  vol.  13).  The  defence  to  the  plaintiffs'  claim 
i^AAtci  I'csts  on  the  general  ^principle,  and  not  upon  any  objection  on 
-'  the  ground  of  circuity  of  action.  [Lord  Campbell,  C.  J. — In 
the  two  cases  last  cited  the  action  was  upon  a  joint  contract.  Cromp- 
TON,  J. — The  contract  here  may  in  equity  be  good  only  as  a  joint  con- 
tract, and  yet  good  at  law  as  a  several  contract.]  In  Richards  v. 
Richards,  2  B.  &  Ad.  447, 451  (E.  C.  L.  R.  vol.  22),  it  was  allowed  that 
a  married  woman,  payee  of  a  note  drawn  by  her  husband  and  two  others, 
could  not,  in  his  lifetime,  sue  upon  the  note,  inasmuch  as  she  would  have 
to  join  her  husband  as  plaintiff  against  himself  and  others,  though  it  was 
decided  that  she  might  sue  after  his  death.  Yet  there  the  note  was 
joint  and  several.  In  Wallstce  v,  Kelsall,  7  M.  &  W.  264,t  it  was  held 
that  accord  and  satisfaction  with  one  of  three  plaintiffs  might  be  pleaded 

(a)  Note  (c)  to  Munwaring  v.  Newman,  2  B.  a^  P.  124. 
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as  a  defence  to  a  claim  by  all  the  three ;  on  the  general  principle,  com- 
mented on  in  2  Williams  on  Executors,  p.  1180  (5th  ed.),  that  a  release 
by  one  of  several  joint  creditors  is  a  release  by  all.  Here,  the  liability 
of  one  of  the  plaintiffs  to  be  sued  by  the  defendant  in  respect  of  the 
instrument  declared  upon  operates  in  the  same  way  as  a  release  by  such 
plaintiff,  and  extinguishes  his  right. 

Further,  the  replication  is  bad.  Gibson  v»  Winter,  5  B.  &  Ad.  96 
(E.  C.  L.  R.  vol.  27),  decides  that,  where  a  trustee  sues  at  law  as  a 
plaintiff,  he  must  be  treated  in  all  respects  as  a  party  to  the  cause,  and 
that  a  defence  against  him  is  a  defence  against  the  cestui  que  trust  suing 
in  his  name. 

Lushj  in  reply. — There  is  no  analogy  between  the  present  case  and 
Wallace  v.  Kelsall.  There  the  claim  was  a  joint  claim  only;  and  the 
decision  rested  *on  the  well  known  principle,  as  stated  in  Wil-  r»44g 
Hams  on  Executors,  that  a  discharge  of  a  debtor  by  one  of  seve-  ^ 
ral  joint  creditors  is  a  discharge  of  all.  In  Richards  v.  Richards,  2  B. 
&  Ad.  447  (E.  C.  L.  R.  vol.  22),  the  ground  given  by  the  Court  for 
their  opinion  that  the  wife  could  not  have  sued,  in  her  husband's  life- 
time, upon  the  note  made  jointly  and  severally  by  him  and  others,  was 
that,  if  she  had  recovered,  her  husband,  whose  sureties  the  other  makers 
were,  and  she,  would  have  been  liable  to  a  cross-action  by  them  for  the 
repayment  of  the  money  so  recovered :  so  that  there  would  have  been 
a  circuity  of  action.  Here  no  such  difficulty  (a  technical  difficulty  only, 
as  was  observed  by  Lord  Tenterden  in  giving  judgment)  exists. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  pleas  are  bad.  This 
is  an  action  brought  upon  the  promise  by  the  defendant  contained  in  the 
promissory  note  made  jointly  and  severally  by  himself  and  two  others, 
one  of  those  two  others  being  one  of  the  plaintiffs.  The  contract  sued 
upon  is  the  several  contract  of  the  defendant ;  and  the  fact,  that  there 
is  also,  upon  the  same  instrument,  a  joint  contract  by  the  three  makers, 
is  no  defence.  The  cases  cited  on  the  other  side  are  all  of  them  distin- 
guishable. Even  if  the  pleas  had  been  good,  I  think  the  replication 
would  have  been  an  answer. 

CoLKRiDOB,  J. — I  am  of  the  same  opinion.  The  counsel  for  the 
defendant  htfs  very  properly  given  up  any  argument  founded  upon  the 
policy  of  avoiding  circuity  of  action.  That  argument  might  be  mate- 
rial, if  there  were  only  one  plaintiff  here,  and  he  the  maker  of  the 
'promissory  note.  But,  practically,  there  are  three  promissory  r* j^ir 
notes  signed  by  three  different  parties ;  and  the  note  declared  on  ^ 
is  not  that  signed  by  the  plaintiff,  Richard  Smith,  but  that  signed  by 
the  defendant.  Upon  that  note  the  plaintiffs  have  an  undoubted  right 
of  action. 

Erle,  J. — Two  plaintiffs  sue  one  of  the  makers  of  a  joint  and  several 
promissory  note.  The  pleas  set  up  that  the  note  is  joint  and  several, 
and  that  one  of  the  plaintiffs  is  a  maker  of  the  joint  note.  But  the 
several  note  here  sued  upon  is  a  note  made  by  the  defendant,  to  which 
that  plaintiff  is  not  a  party.  The  pleas,  therefore,  are  no  answer  to  the 
action. 

Cromfton,  J. — As  a  joint  contract,  this  note,  undoubtedly,  would 
not  be  enforceable  at  law.  But  the  plaintiffk  are  at  liberty  to  sue  on  it 
as  a  several  note  by  any  of  the  makers.  The  defendant  who  is  so  sued 
IB  not  at  liberty  to  claim  to  have  the  note  treated  as  a  joint  note.     The 
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argument,  that  the  plaintiff  would  he  liable  to  contribution,  has  been 
rightly  met  by  the  answer  that  the  contribution  would  not  be  by  the 
same  parties  as  those  suing.  I  had  some  doubt,  at  first,  whether  Rich- 
ards V,  Richards,  2  B.  &  Ad.  447  (E.  G.  L.  R.  vol.  22),  was  not  an 
authority  in  favour  of  the  pleas,  as  having  decided  that  the  contract 
there  could  not  be  enforced  as  a  several  contract,  because  it  was  also 
a  joint  contract.  But,  upon  looking  into  the  case,  I  see  that  it  was 
decided  on  quite  a  different  ground,  and  does  not  affect  the  present  case. 

Judgment  for  the  plaintiffs. 


*448]  *JOHN   PEARSON   and    HENRY    HAMPTON   v.    JOHN 

DAWSON.    May  28. 

A.  purehued  from  D.  certain  goods,  lying  at  D.'a  bonded  warehonse  under  the  charge  of  B.'s 
warehouse  keeper,  and  entered  at  the  Cnstom  House  in  D.'s  name ;  A.  paid  D.  by  bills  at 
three  months.  On  the  same  day  A.  sold  part  of  the  goods,  still  lying  at  D.'s  warehonse,  to 
P.,  and  gave  him  a  delivery  order  on  D.  for  specific  goods.  D.,  on  receiving  it,  placed  it  on 
the  file,  and  (unknown  to  P.)  put  P.'s  name,  as  purchaser,  opposite  the  entry  of  the  specified 
goods  in  the  sale  book,  in  which  he  had  originally  entered  A/s  name  as  purchaser.  P.  after- 
wards, on  several  occasions,  gave  to  D.  delivery  orders  for  portions  of  the  goods.  D.  there- 
upon signed  a  delivery  order  to  his  warehonse  keeper,  and  those  portions  were  delivered  to 
P.,  he  paying  the  duty.  Without  a  delivery  order  by  D.  and  payment  of  duties,  the  goodi 
would  not  be  delivered  from  the  warehouse. 

A.  afterwards,  and  before  the  bills  given  by  him  were  due,  became  insolvent;  and  the  bills 
were  dishonoured.  D.  refused  to  deliver  the  remainder  of  the  goods  to  P.,  alleging  that  be 
was  entitled  to  detain  them  till  A/s  debt  to  him  was  paid. 

Held,  that  he  had  no  such  right :  that,  by  accepting  the  delivery  order  given  by  A.  to  P., 
without  giving  notice  to  P.  of  any  contingent  claim  upon  the  goods  in  respect  of  A.,  D.  must 
be  held  to  have  recognised  P.  as  entitled  to  the  absolute  right  in  the  property  and  the 
possession  of  the  goods,  and  could  not,  as  against  P.,  set  up  any  subsequent  clium  in  respect 
of  A. 

This  was  a  special  case,  stated  by  order  of  Crompton,  J. 

The  material  parts  were  as  follows. 

On  15th  May,  1857,  defendant^  a  merchant  in  Whitehaven,  consignee 
of  a  cargo  of  sugar  from  Jamaica,  per  Orontes,  had  a  sale  of  the  sugar 
at  his  warehouse. 

The  terms  of  payment  of  sales  of  sugar  at  Whitehaven  are  either  cash, 
in  which  case  discount  is  allowed,  or  bills  at  three  months. 

At  the  sale  in  question  Mr.  Askew,  a  grocer.in  Whitehaven,  purchased 
the  whole  of  the  sugars  ex  The  Orontes  which  had  not  been  previously 
sold,  including  the  twenty  hogsheads  hereinafter  mentioned;  and  he 
gave  his  own  acceptances  at  three  months  to  the  defendant  for  the  pur- 
chase-money. Samples  of  the  sugars  so  purchased  by  Mr.  Askew  were 
then  delivered  to  him  by  the  defendant. 

The  defendant,  in  accordance  with  his  usual  practice  in  such  cases, 

entered  in  a  book  kept  by  him  for  the  purpose,  and  called  ^^  The  Sugar 

Book,*'  the  different  sales  effected  on  the  occasion  in  question,  with  the 

♦4401   *°*^™^8  ^^  ^^^  respective  purchasers  written  in  ink  opposite  to 

^  the  parcels  of  sugar  which  had  been  sold  to  them  respectively. 

After  the  sale,  and  on  the  day  it  took  place,  the  plaintiffs  purchased 
of  Askew  for  725Z.  5«.  7d.  twenty  of  the  hogsheads  of  sugar  which  the 
latter  had  purchased  at  the  sale  of  the  defendant:  and  on  the  following 
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day  they  gave  Askew  their  bill  at  three  months  for  the  amount.  This 
bill  was  immediately  endorsed  for  value  by  Askew,  and  has  since  been 
paid  by  the  plaintiffs.  Askew,  on  the  resale  of  the  twenty  hogsheads, 
gave  the  plaintiffs  the  samples  of  them  he  had  received  from  the  defend- 
ant, and  also  a  delivery  order  for  them  upon  the  defendant,  of  which 
the  following  is  a  copy. 

"  Mr.  John  Dawson. 
"  Please  deliver  to  Messrs.  Pearson  k  Hampton,  or  order,  20  hogs- 
heads of  sugar  ex  Orontes." 

[Here  followed  the  trade-marks  of  the  parcels.] 
"  Whitehaven,  15th  May,  1857. 

"Jambs  Askew." 
This  order  was  handed  by  the  plaintiffs  to  the  defendant  on  18th 
May,  1857 ;  on  receipt  whereof  the  defendant,  in  accordance  with  his 
usual  practice  in  such  cases,  placed  it  on  his  file,  and  wrote  in  pencil  in 
the  said  book  called  "  The  Sugar  Book"  (but  this  was  not  known  to  the 
plaintiffs)  the  name  of  the  plaintiffs'  firm,  viz.  "Pearson  &  Hampton,'' 
opposite  the  particular  hogsheads  of  sugar  which  had  so  been  resold  to 
them  by  Askew,  and  which  the  defendant  had  so  entered  in  the  said 
book  as  sold  to  Askew.  This  book,  with  the  entries  so  made  in  it,  was 
kept  by  the  defendant,  to  enable  him  to  ascertain  readily,  and  without 
referring  to  the  *file,  to  whom  the  different  hogsheads  of  sugar  r4(4^o 
were  deliverable.  *■ 

The  warehouse  in  which  the  sugars  were  kept  was  a  bonded  ware- 
house, double  locked,  the  key  of  one  of  the  locks  being  kept  by  the 
locker  of  the  Custom  House,  and  the  key  of  the  other  by  the  defendant's 
warehouse-keeper. 

At  the  time  of  the  sale  all  the  sugars  were  in  the  defendant's  ware- 
house, under  the  charge  of  his  warehouse-keeper,  who  is  in  his  service, 
and  stood  in  defendant's  own  name  at  the  Custom  House  and  so 
remained. 

It  is  not  the  practice  for  the  ofiScers  of  customs  to  notice  any  change 
of  ownership.  They  retain  their  control  over  the  goods  until  the  duty 
is  paid,  after  which  they  leave  it  to  the  warehouse-keeper  to  deliver  the 
goods  to  the  person  entitled  to  them.  Any  original  purchaser  or  sub- 
purchaser, who  required  a  hogshead  to  be  delivered  to  him,  had  to  obtain 
an  order  in  writing,  signed  by  the  defendant,  addressed  to  his  ware- 
houses-keeper, to  deliver  the  hogshead ;  and  on  presenting  the  order  so 
signed  the  hogshead  would  be  delivered  accordingly,  if  the  duty  had 
been  paid :  and  without  such  an  order  no  purchaser  could  obtain  the 
delivery  of  a  single  hogshead.  The  duty  would  have  been  so  paid  by 
the  plaintiffs,  if  the  defendant  could  have  given  them  a  delivery  order. 

At  the  same  time  that  the  plaintiffs  handed  to  the  defendant,  on  18th 
May,  1857,  Askew's  delivery  order  as  before  mentioned,  they  also  handed 
to  him  a  delivery  order  of  their  own  for  two  of  the  hogsheads  so  resold 
to  them  by  Askew.  The  following  is  a  copy  of  the  last-mentioned 
order. 

*"  Whitehaven,  18th  May,  1857.       r^^g^ 
"  Please  deliver  2  hogsheads  of  sugar  Ex  Orontes,  9th  May,   *- 
1857." 

[Here  followed  the  trade-marks  of  the  parcels.] 

"  Per  pro  Pearson  &  Hampton, 

•*  A.  Graham." 
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Upon  the  presentation  of  this  order  the  defendant  signed  and  deli- 
vered to  the  plaintiiTs  the  usual  order  to  his  warehouse-keeper  for  the 
delivery  to  the  plaintiffs  of  the  two  hogsheads  mentioned  in  their  order 
upon  himself:  and  thereupon  the  plaintiffs  paid  the  dutj  on  these  hogs- 
heads ;  and  they  were  delivered  to  the  plaintiffs. 

On  subsequent  days,  viz.  on  the  20th,  22d,  23d,  and  27th  May,  1857, 
and  also  on  2d  June  in  the  same  year,  similar  orders  to  that  of  the  18th 
May  above  set  forth  were  presented  by  the  plaintiffs  to  the  defendant 
for  the  delivery  to  them  of  other  hogsheads  of  the  su'gar  so  resold  to 
them  by  Askew ;  and  all  these  orders  were  complied  with  in  like  man- 
ner, and  the  sugars  mentioned  in  them  were  delivered  to  the  plaintiffs, 
in  the  same  way  as  the  two  hogsheads  mentioned  in  the  aforesaid  order 
of  18th  May.  In  this  way  eight  out  of  the  twenty  hogsheads  of  sugar 
so  resold  to  the  plaintiffs  hq.ve  been  delivered  to  the  plaintiffs. 

On  2d  June,  1857,  Askew  became  insolvent,  and  stopped  payment, 
and,  on  4th  July,  1857,  executed  a  deed  for  winding  up  his  estate  for 
the  benefit  of  his  creditors  under  inspection.  At  the  time  of  his  so 
becoming  insolvent  and  stopping  payment,  twelve  of  the  twenty  hogs- 
heads purchased  of  him  by  the  plaintiffs  as  aforesaid  still  remained 
undelivered  in  the  defendant's  warehouse;  and  defendant,  claiming  a 
lien  upon  them  for  the  amount  of  the  purchase-money  due  for  them 
*4S^1   *^  ^^^  ^^^"^  Askew,  declined  to  deliver  them  to  the  plaintiffs. 

'""J  The  acceptances  given  by  Askew  to  the  defendant  for  the 
sugars  purchased  by  him  at  the  sale  have  been  dishonoured,  and  are  now 
in  the  hands  of  the  defendant  wholly  unpaid. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  from  the  facts  as 
stated  above  which  a  jury  might  draw  therefrom. 

The  original  book  above  referred  to  and  the  entries  therein  may  be 
referred  to  by  either  party  on  the  argument  of  this  case. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  plaintiffs 
are  entitled  to  recover  from  the  defendant  the  value,  less  the  duty,  of 
the  twelve  hogsheads  so  remaining  undelivered  in  the  defendant's  ware- 
house under  the  circumstances  above  stated. 

ManUty^  for  the  plaintiffs. — The  defendant  has  no  lien  upon  tho 
goods.  There  has  been,  practically,  a  delivery  of  them  by  him  to  the 
plaintiffs;  and  he  must  therefore  be  considered  as  holding  the  goods 
only  as  their  bailee.  AskQW,  the  first  vendee,  had,  immediately  upon 
the  sale  to  him,  a  right  either  to  take  away  the  goods,  or,  as  he  did,  to 
sell  them  to  the  plaintiffs  and  hand  them  over  the  delivery  order.  This 
delivery  order  was  handed  oVer  by  the  plaintiffs  to  the  defendant,  who 
thereupon  entered  the  name  of  the  plaintiffs  in  his  book,  opposite  the 
goods,  as  being  the  parties  to  whom  they  were  deliverable.  It  is  true 
that  this  entry  was  not  communicated  by  him  to  the  plaintiffs ;  but  they 
had  a  right  to  assume,  in  the  absence  of  any  express  repudiation  by  the 
«i -q-i  defendant,  that  he  acknowledged  them  as  *the  owners.  The 
-*  handing  over  of  the  delivery  order  would  be  sufficient,  yrithout 
any  actual  transfer  in  the  defendant's  books :  Harman  v.  Anderson,  2 
Oampb.  243.  But,  further,  the  defendant  acknowledged  and  acted  on 
several  successive  delivery  orders  given  by  the  plaintiffs,  in  respect  of 
part  of  the  goods.  This  is  direct  evidence  that  the  defendant  attorned, 
so  to  speak,  to  the  plaintiffs.  [Orompton,  J. — There  are  several  cases 
in  which  it  has  been  decided  that  a  part  delivery  of  the  goods,  under 
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auch  circumstances,  would  not  destroy  the  lien  of  the  first  vendor,  unless 
it  could  be  shown  that  such  delivery  was  meant  as  part  delivery  of  the 
whole.]  Here  it  was  clearly  meant  to  be  so;  for  the  defendant,  upon 
Askew's  delivery  order  for  the  whole  being  handed  over  to  him  by  the 
plaintiffs,  unequivocally  adopted  them  as  the  parties  to  whom  the  whole 
was  to  be  delivered.  That  is  sufficient,  as  was  considered  in  Dixon  v. 
Bovill,  3  Macq.  Rep.  H.  L.  1,  18,  to  destroy  the  right  of  the  first  ven- 
dor to  stop  in  transitu.  McEwan  v.  Smith,  2  H.  L.  C.  309,  will  pio- 
bably  be  relied  upon  by  the  other  side.  But  there,  although  a  delivery 
order  was  given  by  the  vendor  to  the  first  vendee,  it  was  never  given  or 
communicated  to  the  warehouse-keeper.  And  in  that  case  there  were 
no  other  circumstances,  as  here,  to  show  an  adoption  of  the  second  ven- 
dee as  owner.  Here  the  first  vendor  has,  before  the  insolvency  of  ine 
first  vendee,  done  every  act  by  which  he  could  sanction  the  sale  by  bai;h 
first  Tendee  to  a  third  party:  the  first  vendor *s  right,  therefore,  as 
against  the  first  vendee,  to  stop  in  transitu,  is  gone.  Hawes  v.  Watson, 
2  B.  &  C.  540  (E.  C.  L.  R.  vol.  9),  is  an  authority  for  the  plaintiffs.  In 
the  judgments  in  *that  case  the  question  is  discussed  at  some  r«454 
length,  and  the  authorities  reviewed.  *- 

Witde^  for  the  defendant. — It  is  true  that,  if  a  vendee  in  actual  pos- 
session of  the  goods,  either  by  himself  or  the  warehouse-keeper,  gives 
to  a  second  vendee  a  delivery  order  which  is  subsequently  adopted  and 
acknowledged,  either  by  the  first  vendee  or  the  warehouse-keeper  respec- 
tively, the  right  to  possession  of  the  goods  is  transferred  to  that  second 
vendee.  That  is  clear  from  Harman  v.  Anderson,  2  Campb.  242.  But 
here  the  goods  are,  from  first  to  last,  in  the  possession  of  the  first  vendor. 
After  Askew  had  bought  the  goods,  he  was,  no  doubt,  entitled  to  take 
possession  of  them  whenever  he  demanded  it.  But  he  never  did  demand 
it ;  80  that,  as  far  as  regards  him,  the  goods  were  still  in  the  possession 
of  the  defendant.  Then,  Askew,  by  giving  the  delivery  order  to  the 
plaintiffs,  transferred  to  them  the  right  to  demand  possession.  But 
they  did  not  demand  it.  [Crompton,  J. — They  gave  delivery  orders 
for  part  by  virtue  of  the  original  delivery  order ;  and  the  defendant 
acted  on  them.]  That  would  not  destroy  the  defendant's  right,  upon 
Askew's  insolvency,  to  stop  in  transitu  what  was  still  undelivered,  and 
in  his  actual  possession,  as  an  unpaid  vendor.  In  the  cases  which  have 
been  cited  for  the  plaintiffs  the  first  vendor  had  parted  with  the  actual 
possession  to  the  first  vendee.  Here  he  has  not,  except  as  to  part: 
and,  though  he  may,  by  acting  on  the  delivery  orders  with  respect  to 
part,  have  acknowledged  the  right  of  the  plaintiffs  eventually  to  have 
possession,  when  they  chose  to  claim  it,  of  what  remained,  he  did  not 
thereby  transfer  *the  actual  possession  to  them.  Dixon  v.  Yates,  p^^cc 
5  B.  4  Ad.  313  (E.  C.  L.  R.  vol.  27),  shows  that  a  delivery  of  *-  *^^ 
part  does  not  operate  as  a  constructive  delivery  of  the  whole,  although 
it  is  made  with  the  intention  that  it  should  so  operate.  [Lord  Oamp- 
BBLL,  C.  J. — Do  you  say  that,  if  the  first  vendor  has  acknowledged  the 
title  of  the  second  vendee,  he  has  still  a  lien  as  against  the  first 
vendee  ?]  Tes,  if  he  has  not  parted  with  the  actual  possession  of  that 
upon  which  he  claims  a  lien :  Dixon  v,  Yates.  Here  the  remainder  of 
the  goods  were  at  the  Custom  House  in  the  defendant's  name.  [Lord 
Campbell,  C.  J. — That  is  merely  a  technical  possession.]  McEwan  v. 
Smith,  2  H.  L.  C.  809,  shows  what  the  real  effect  of  a  delivery  order 

B.,  B.  A  K. — 17 


465  PEARSON  v.  DAWSON.    T.  T.  1858. 

is;  and  that  a  mere  agreement  to  deliver  does  not  transfer  the  posses- 
sion. Townley  v.  Crump,  4  A.  &  E.  58  (E.  C.  L.  R.  vol.  31),  is  to  the 
same  effect.  'Erle,  J. — The  defendant  would  have,  at  the  best,  onlv 
a  contingent  lien,  dependent  upon  the  bill  being  dishonoured.]  The 
lien  is  suspended  until  then.  [Crompton,  J. — The  right  would  hardly 
be  a  right  of  lien  at  all :  it  would  be  something  analogous  to  a  right  to 
stop  in  transitu.] 

Manisti/y  in  reply. — The  argument  advanced  for  the  defendant  is  in 
direct  opposition  to  the  established  cases.  [Lord  Campbell,  G.  J. — Is 
there  any  case  in  which  the  original  vendor  was  his  own  warehouse- 
keeper?]  That  was  so  in  Townley  v.  Crump.  [Lord  Campbell,  C. 
J. — There  the  vendor  expressly  recognised  the  title  of  the  vendee.] 
There  are  many  cases,  as  was  observed  by  Bayley,  J.,  in  giving  judg- 
ment in  Hawes  v.  Watson,  2  B.  &  C.  540  (E.  C.  L.  R.  vol.  9),  showing 
that  such  recognition  may  be  by  implication,  so  as  to  destroy  the  right 
i^A'-a-i  to  stop  in  transitu:  Stoveld  v.  "^Hughes,  14  East  808,  is  there 
^  cited  as  an  authority  on  that  point.  And  that  case  also  shows 
that,  if  the  first  vendee  acknowledge  the  title  of  the  second  vendee, 
whether  he  transfer  to  him  the  actual  possession  or  not,  the  original 
vendor  has  no  longer  the  right  to  stop  in  transitu  as  against  the  first 
vendee.  Whitehouse  v.  Frost,  12  East  614,(a)  is  to  the  same  effect. 
In  Townley  v.  Crump,  the  agreement  to  deliver  was  between  the  first 
vendor  and  the  first  vendee ;  and  this  distinction  was  noticed  by  the 
Court  in  giving  judgment. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled 
to  recover.  I  take  it  to  be  established  by  the  authorities  that,  if  a 
delivery  order  is  lodged  with  the  warehouse-keeper,  and  he  accepts  it, 
he  becomes  the  agent  of  the  vendee  who  lodges  it,  and  cannot  contest 
his  title,  or  claim  a  lien  upon  the  goods.  Were  this  otherwise,  com- 
merce could  not  be  safely  or  successfully  carried  on.  Here  the  goods 
were  in  the  actual  possession  of  the  defendant,  being  at  a  bonded  ware- 
house in  his  name.  The  plaintiffs  purchase  from  Askew,  and  lodge  the 
delivery  order,  given  .by  him  to  them,  with  the  defendant.  The  defend- 
ant makes  no. observation  at  the  time,  and  therefore  leads  the  plaintiffs 
to  believe  that  he  holds  for  them,  and  that  they  may  claim  the  goods 
at  any  time.  At  that  time  he  had  no  lien  against  Askew :  but,  if  be 
meant  to  reserve  his  contingent  right  of  lien,  he  should  have  expressly 
signified  such  reservation  when  the  delivery  order  was  lodged.  In  the 
absence  of  any  such  statement,  the  state  of  things  is  practically  as  if  the 
defendant  had  expressly  said  to  the  plaintiffs,  ^^  I  accept  the  delivery 

*■i^^^  ^^^^^9  *^^  ^^^^  ^^^  *goods  for  you.**  He  does  not  add,  "but  I 
I  have  a  lien  upon  them  in  respect  of  Askew,"  or  any  words  to  that 
effect ;  and  therefore  leads  them  to  suppose  that  he  has  no  lien  upon 
the  goods.  If  the  plaintiffs  had  been  aware  that  he  had  such  a  lien, 
they  would  have  taken  away  the  goods,  so  as  to  prevent  them  from 
being  detained  by  the  defendant.  The  title  of  the  purchaser  being  once 
acknowledged  by  the  warehouse-man,  the  purchaser  has  a  right  to  treat 
the  warehouse-man  as  his  agent;  and  the  latter  cannot  afterwards  set 
up  a  right  in  respect  of  a  third  party.  The  right  claimed  by  the  de- 
fendant is  analogous  to  a  right  of  stoppage  in  transitu ;  and,  as  to  that, 
there  are  many  cases  in  which  it  has  been  decided  that,  after  the  first 

(o)  See  Swanwiek  v.  Sothern,  9  A.  &  B.  895. 
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vendor  has  parted  with  the  possession  of  the  goods  to  the  second  vendee, 
and  acknowledged  his  title,  he  cannot  afterwards  stop  them  in  transitu 
on  account  of  any  claim  against  the  first  vendee. 

Coleridge,  J. — It  is  of  material  importance  not  to  break  in  upon  the 
effect  which  has  always  been  given  to  delivery  orders :  and,  construing 
this  delivery  order  upon  the  usual  principle,  I  think  it  amounted  to  a 
substitution  of  the  plaintiffs  in  Askew's  rights.  Now,  what  were  his 
rights  ?  He  had,  at  that  time,  the  right  to  the  possession  of  the  goods ; 
and  the  defendant's  claim  of  lien  had  not  yet  arisen.  Then,  by  accept- 
ing the  delivery  order  handed  over  to  him  by  the  plaintiffs,  the  defendant 
holds  the  goods  for  them  as  he  did  before  for  Askew,  but  with  this  differ- 
ence, that,  as  the  plaintiffs  had  paid  for  the  goods,  and  Askew  had  not, 
the  defendant  had  no  contingent  lien  in  respect  of  the  plaintiffs,  as  he 
had  in  respect  of  Askew  while  he  held  for  him,  and  the  plaintiffs  had 
an  absolute  right  to  the  possession,  unclogged  with  any  right  to  lien  on 
the  part  of  the  defendant.  He  '''could  not  keep  alive  any  lien  r^^i^Q 
against  Askew  without  express  notice  to  the  plaintiffs :  and  he  ^ 
gave  DO  such  notice :  indeed,  if  he  had,  it  is  clear  that  the  plaintiffs 
would  not  have  left  the  goods  with  him. 

Erlb,  J. — I  am  of  the  same  opinion.  Some  ambiguity  has  crept  in, 
in  the  course  of  the  argument,  as  to  the  word  *' possession."  The 
'  defendant's  sale  to  Askew  was  an  absolute  sale,  whether  the  goods 
were  paid  for  in  ready  money  or  by  a  bill.  Askew  then  acquired  the 
right  of  property  in  the  goads ;  and  the  defendant's  possession  was  as 
much  the  possession  of  Askew  as  if  the  goods  had  been  in  the  keeping 
of  Askew's  servant.  No  doubt  the  defendant  had  still  a  contingent 
right,  analogous  to  a  right  of  stoppage  in  transitu,  to  hold  back  the 
goods  if  Askew  should,  before  obtaining  possession  of  them,  become 
insolvent.  But,  before  any  such  right  arose,  Askew  parted  with  his 
right  of  property  and  his  right  of  possession  to  the  plaintiffs ;  and  the 
defendant's  right  of  lien  had  been  destroyed  by  his  having  acknowledged 
the  right  of  property  and  the  right  of  possession  to  have  passed  from 
Askew  to  the  plaintiffs.  No  express  recognition  of  the  plaintiffs'  title 
was  made :  but  the  defendant's  conduct  amounts  to  a  recognition ;  and 
the  plaintiffs  parted  with  their  money  on  that  understanding.  Under 
these  circumstances,  the  defendant  has  no  right  to  say  to  the  plaintiff, 
*^Tou  shall  pay  me  the  debt  due  from  Askew." 

My  brother  Orompton  (a)  authorizes  me  to  say  that  he  concurs  with 
the  rest  of  the  Court.  Judgment  for  the  plaintiffs.(i) 

(a)  Cromptooy  J.,  had  left  the  Court  in  the  course  of  the  argument. 

{h)  See  BlAekbnm'a  Treatise  on  the  effect  of  the  Contract  of  Sale,  Ae.,  Part  in.  e.  2,  p.  224,  Ae. 
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**  I  promise  to  pay  to  J.  8.  or  bis  order,  at  three  months  after  date,  the  ram  of  KK^t,  at  pw 

mtwutrandrnm  of  a^reeaMnf.     if.  JB" 
Heldy  that  a  promissory  note  in  this  form  was,  on  the  face  of  it,  an  unconditional  promise  to 

pay,  and  was  negotiable  under  stat  3  A  4  Ann.  o.  9. 
If  the  effect  of  the  agreement  be  to  make  the  promise  conditional,  it  is  on  the  defendant  tr 

•how  thaX,  by  letiing  out  the  agreement  in  his  plea. 
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Action  by  the  endorsee  of  a  promissory  note  against  the  maker. 

Plea,  to  the  first  count  (on  the  promissory  note) :  That  the  supposed 
promissory  note  in  that  count  mentioned  was  and  is  in  the  words  and 
figures  following,  that  is  to  say : 

"  London,  29th  Oct.  1857. 

'^I  promise  to  pay  to  Mr.  J.  0.  Saunders  or  his  order,  at  three 
months  after  date,  the  sum  of  one  hundred  pounds  as  per  memorandum 
of  agreement.  *'  Hbnrt  John  Barker. 

**  Payable  at  105,  Upper  Thames  Street,  London." 

Demurrer.     Joinder. 

O'Malleyj  for  the  plaintiff. — The  defendant  contends  that  the  words 
"  as  per  memorandum  of  agreement"  destroy  the  negotiability  of  the 
instrument  as  a  promissory  note  under  stat.  8  &  4  Ann.  c.  9.  But  that  is 
not  so :  those  words  do  not  limit  the  absolute  promise  in  writing,  signed 
by  the  maker,  to  pay  a  certain  sum  to  a  certain  person  at  a  certain  time: 
and  that  is  all  that  the  statute  requires.  The  note  here  shows  the 
existence  of  a  prior  agreement,  and  earmarks,  as  it  were,  the  promissory 
note,  so  as  to  prevent  the  supposition  that  the  payment  is  to  be  in  respect 
of  any  other  matter  than  the  sum  of  money  due  under  that  agreement 
But  the  note  is  still  an  absolute  and  unconditional  promissory  note. 
♦4601  *[^^''^  Campbell,  C.  J. — The  plea,  to  be  good,  should  have  set 
^  out  the  agreement,  and  shown  that  such  agreement  made  the 
note  conditional.] 

Raymond^  for  the  defendant. — The  instrument  is  not  a  promissory 
note  within  either  the  law  of  merchants  or  stat.  3  &  4  Ann.  c.  9.  It  is 
not,  upon  the  face  of  it,  an  unconditional  promise  to  pay :  the  words 
*^  as  per  memorandum  of  agreement*'  are,  at  least,  ambiguous,  and  might 
refer  to  some  arrangement  which  would  render  the  note  valueless  to 
endorsees.  [Erlb,  J. — The  words  might  mean  only  **  as  I  agreed  to 
do."]  But  they  might  have  another  meaning,  and  one  which  would 
render  the  promise  to  pay  conditional.  The  note  must,  on  the  face  of 
it,  be  an  absolute  promise  to  pay. 

Lord  Campbell,  C.  J. — The  note  here  is  an  absolute  and  nncondi- 
tional  promise,  as  to  the  payer,  the  payee,  the  amount,  and  the  date. 
If  the  addition  of  the  words  in  question  make  the  promise  conditional,  it 
IS  on  the  defendant  to  show  that ;  and  he  has  not  done  so. 

Coleridge,  J.,  and  Erle,  J.,  concurred.(a) 

Judgment  for  the  plaintiff. 

(a)  Crompton,  J.,  was  abaenl. 

A  promissory  note,  aocording  to  its  Matthews  v,  Houghton,  2  Fairf.  Maine 

usual  definition,  must  be  an  absolute  377 ;  Leiber  v,  Goodrich,  5  Oowen  186 ; 

and  unconditioned  undertaking  to  pay  Gray  v.  Donahoe,  4  Watts  400 ;  Irvine 

a  sum  certain  at  a  fixed  time.     Any  v.  Lowry,  14  Peters  293;  Young  v. 

clause  or  provision  in  the  note  which  Adams,  6   Mass.  182 ;   Whiteman  v. 

preclades  that  certainty,  destroys  its  Childress,  6  Humph.  303 ;  though  this 

negotiability;  therefore  a  promise  to  has  been  modified  by  statute  in  some 

pay  in  merchandise  or  articles  of  an  of  the  states.     So  where  the  payment 

uncertain  value  is  not  within  the  statute  is  to  be  made  out  of  a  particular  fund : 

of  Anne:  dark  «.  King,  2  Mass.  524;  Wordon  v.  Dodge,  4  Denio  159;  Wig- 
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gins  V,  Vaught,  Cheves  91 ;  Smith  v.  Bell,  20  Alab.   509 ;  so  the  addition 

Ellis,  29  Maine  422 ;  Arnold  v.  Rock  of  the  words  "  for  the  hire  of  negroeH 

River,  Ac,  R.  R.,  5  Duer  251.  during  the  present  year"   would   not 

Where,  however,  the  additional  words  destroy  the   negotiability   of  a  note: 

constitute  a  mere  memorandum  or  refer  Wallace    v.    Dyson,    1    Speers    127  ; 

to  some  collateral  transaction,  without  though  it  is  otherwise  where  the  note 

destroying  the  absolute  nature  of  the  contains  further  stipulations,  as  to  pny 

promise  to  pay,  they  will  not  affect  the  taxes,  physicians'  bills,  or  furnish  cloth- 

chiiractcr  of  the  note  itself.     Thus  a  iog :  Ibid. ;  Barnes  v.  Gorman,  9  Rich, 

note  payable  to  S.  or  order  on «a  certain  297.     So   a   note   for  a  certain  sum, 

day,  "or  when  he  completes  the  build-  "which  when  paid  will  be  in  full  of" 

iog  according  to  contract,'*  is  negoti-  a    certain   judgment,  is    good :    Ellet 

able:  Stevens  v.  Blunt,  7  Blass.  740.  v.  Borhen,  6  Texas  229;  so  the.nego- 

So  where  a  note  given  for  the  purchase  tiabtlity  of  a  railroad  note  will  not  be 

of    real   estate    had    the  words    "n€  affected,by  a  clause  reciting  that  certain 

varietur**  written  on  it  by  the  notary,  bonds  had  been  deposited  with  a  third 

it  was  held  that  its  negotiability  was  person   as   collateral   security   for   the 

not  affected  thereby,  there  being   no  note,  with  a  provision  for  sale  in  case 

evidence  of  any  law  or  usage  in  that  of  default;  Arnold  v.  Rock  River,  &c., 

state  to  produce  that  result :  Fleckner  v.  R.  R,  5  Daer  207 ;  and  so  of  a  note 

Bank  of  U.  S.,  8  Wheaton  338;  so  a  purporting  to  be  in  pursuance  according 

note  promising  to  pay  a  certain  sum  to  the   provisions   of  a   mortgage,   it 

"  for  rent  of  land,''  is  not  subject  in  the  appearing  that  there  was  no  inconsist- 

hands  of  a  holder  to  an  offset  arising  ency  between  the  terms  of  the  note  and 

from  a  breach   of   an   agreement   to  the  mortgage :  Littlefield  v,  Hodge,  6 

repair  contained  in  the  lease :  Evans  v.  Mich.  326. 
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Declaration  by  shipowner,  upon  a  charter-party,  for  non-pajroent  of  freight  by  charterer,  and 
on  a  common  count  for  money  payable  for  freight  and  on  an  account  stated. 

Pleas :  1.  to  first  count,  discharge  of  defendant  by  plaintiff  before  breach.  2,  to  residue  of 
declaration.  Payment  3,  (on  equitable  grounds)  to  whole  declaration,  parol  release  of 
plaintiff  by  defendant  after  cause  of  action  accrued.  Replications,  on  equitable  grounds,  to 
these  pleas :  That  before  cause  of  action  accrued,  and  before  release  or  discbarge  of  defend- 
ant by  plaintiff,  or  payment,  all  the  rights  title,  and  interest  of  plaintiff  in  the  said  ship,  and 
in  the  said  charter-party,  was  assigned  to  8.,  and  then  became,  and  are  now,  rested  in  him, 
of  which  defendant  had  notice  before  the  alleged  release  or  discharge  of  defendant'  by 
plaintiff,  or  payment :  that  plaintiff  released  and  discharged  defendant,  and  made  the  pay- 
ment, without  the  authority,  knowledge,  or  consent  of  S. ;  that  the  release  and  discharge 
were  given  by  the  plaintiff  to  defendant,  and  obtained  by  defendant  from  plaintiff,  and  tho 
payment  made,  fraudulently,  and  with  the  intent  to  defraud  S.,  and  prevent  him  from 
recovering  in  respect  of  the  said  causes  of  action :  and  that  the  action  was  brought  by  S.  in 
the  name  of  plaintiff,  on  behalf  of  S. :  that  plaintiff  had  no  interest  in  the  said  action,  and 
that  it  had  been  commenced  and  carried  on  for  tho  solo  use  and  benefit,  and  at  the  sole 
expense  and  cost,  of  S. 

On  demurrer,  bold  a  good  replication  on  equitable  grounds,  within  sect.  85  of  The  Common  Law 
Procedure  Act,  1854  (17  k  18  Vict  c.  125). 

The  first  count  of  the  declaration  set  out  a  charter-party  made 
between  plaintiff  and  defendant,  whereby  plaintiff  agreed  that  his  ship. 
The  Bella  Donna,  should  proceed  to  a  dock  at  Birkenhead  with  all  con- 
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venient  despatch,  and  there  load  coals  and  proceed  to  Constantinople 
and  deliver  the  same  for  certain  freight  payable  by  the  defendant  a^ 
therein  mentioned:  that  the  ship  did  so  proceed,  load,  and  deliver: 
Breach:  Non-payment. 

The  declaration  also  contained  a  common  count  for  freight  and  money 
due  on  an  account  stated. 

First  plea,  to  the  first  count :  That,  before  any  breach,  and  before  the 
goods  had  been  loaded  on  board  the  ship,  plaintiff,  for  good  and  sufficient 
considerations,  exonerated  and  discharged  defendant  from  the  perform- 
ance of  the  said  agreement. 

Third  plea,  to  the  residue  of  the  declaration :  That  defendant,  before 
action,  satisfied  and  discharged  plaintiff's  claim  by  payment. 
♦4621  FiftJi  pl®*»  to  til®  whole  declaration,  upon  equitable  *ground8 : 
^  That  after  the  accruing  of  the  said  causes  of  action,  plaintiff,  for 
good  and  sufficient  considerations,  released  and  discharged  defendant, 
without  deed  under  seal,  from  the  said  causes  of  action  and  all  damages 
in  respect  thereof. 

Replication,  on  equitable  grounds,  to  the  first  plea :  That  after  the 
execution  of  the  said  charter-party,  and  before  any  part  of  the  said 
cargo  was  received  or  loaded  on  board  the  said  ship,  and  before  the 
accrual  of  the  causes  of  action  in  that  count  mentioned,  and  before  the 
plaintiff  exonerated  or  discharged  the  defendant  as  in  the  first  plea 
alleged,  the  said  ship  was,  to  wit,  by  bill  of  sale  duly  registered,  lawfully 
and  for  good  and  sufficient  considerations  sold,  transferred,  and  assigned 
by  the  plaintiff  to  one  Salveson ;  and  all  the  right,  title,  and  interest  of 
the  plaintiff  to  and  in  the  said  ship  were  then  duly  sold,  transferred, 
assigned,  and  made  over  to  the  said  S. ;  and  all  the  right,  title,  and 
interest  of  the  plaintiff  to  and  in  the  said  charter-party,  and  to  and  in 
the  performance  and  fulfilment  and  benefit  thereof,  and  the  freight 
earned  or  payable  or  to  be  earned  or  payable  under  or  by  virtue  of  the 
same,  then  were  duly  and  for  good  and  sufficient  consideration  sold, 
transferred,  assigned,  and  made  over  to,  and  then  became  and  ever  since 
have  been  wholly  and  absolutely  vested  in,  the  said  S. :  and  the  plaintiff 
then,  and  before  he  exonerated  and  discharged  the  defendant  as  in  the 
first  plea  alleged,  ceased  to  have  any  right  or  title  to  or  interest  in  the 
said  ship  or  charter-party,  or  the  performance  or  fulfilment  of  the  said 
charter-party,  or  the  freight  earned  or  payable  or  to  be  earned  or  paya- 
ble under  or  by  virtue  of  the  same :  of  all  which  said  several  premises 
*4631  I'^^P^cti^^^y  th^  defendant,  before  and  at  the  time  when  the  '''said 
^  loading  of  the  said  cargo  on  board  the  said  ship,  as  in  the  decla- 
ration mentioned,  commenced,  and  before  the  plaintiff  exonerated  or 
discharged  the  defendant  as  in  the  said  first  plea  alleged,  had  due  and 
full  notice  and  knowledge.  And  the  plaintiff  had  no  authority  whatever 
to  exonerate  or  discharge  the  defendant  as  in  the  said  plea  mentioned ; 
and  he  exonerated  and  discharged  the  defendant  as  therein  alleged 
without  the  authority,  knowledge,  consent,  or  concurrence  of  the  said  S. ; 
and  the  said  exoneration  and  discharge  were  given  by  the  plaintiff  to 
and  obtained  by  the  defendant  from  the  plaintiff  fraudulently  and  with 
intent  to  defraud  the  said  S.  and  prevent  him  from  recovering  in  respect 
of  the  causes  of  action  in  the  first  count  mentioned,  and  obtaining  satis- 
faction of  his  said  claims  and  payment  of  the  said  balance  of  the  said 
freight  in  the  said  first  count  mentioned  and  so  due  under  and  by  virtue 
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of  tho  said  cliarter-party,  and  payable  to  him  as  aforesaid,  as  the  defend- 
ant at  the  time  when  the  plaintiff  exonerated  and  discharged  the 
defendant  as  in  the  first  plea  mentioned,  well  knew :  and  thereby  the 
said  supposed  exoneration  and  discharge  are  void.  And  the  plaintiff 
farther  says  that  this  action  is  brought  by  the  said  S.  in  the  name  of  the 
plaintiff  for  and  on  behalf  of  the  said  S.  alone;  and  the  plaintiff  had 
not,  when  he  so  exonerated  and  discharged  the  defendant  as  in  the  first 
plea  mentioned,  any  interest  whatever  in  the  said  charter-party  or  the 
performance  thereof,  and  has  not,  and  never  had,  any  interest  whatever 
in  the  result  of  this  action ;  and  the  same  has  been  commenced  and  is 
carried  on  for  the  sole  use  and  benefit,  and  at  the  sole  cost  and  expense, 
of  the  said  S. 

There  were  similar  replications,  mutatis  mutandis,  to  '''the  third   f^aoa 
plea  and  to  the  fifth  plea  (as  to  so  much  of  each  as  related  to  the   ^ 
charge  for  freight),  alleging  an  assignment  of  the  freight  to  Salveson  : 
and  also  to  the  fifth  plea  (so  far  as  it  related  to  the  first  count)  a  similar 
replication  to  that  pleaded  to  the  first  plea. 

Demurrer.     Joinder. 

Cleaaby^  for  the  defendant. — The  equitable  replications  are  bad.  In 
che  first  place,  they  show  on  the  face  of  them,  collusion  between  the 
plaintiff  and  the  defendant ;  and  the  replication  to  the  third  plea  admits 
the  fact  that  the  plaintiff  has  been  paid.  The  plaintiff  cannot  be  per- 
mitted to  set  up  his  own  fraud  by  way  of  answer  to  such  plea  of  pay- 
ment ;  and  it  is  immaterial  whether  he  be  suing  for  himself  or  on  behalf 
of  another,  as  the  Court  can  look  only  at  the  parties  on  the  record: 
Jones  V.  Yates,  9  B.  &  C.  532  (E.  C.  L.  R.  vol.  17),  Gibson  v.  Winter, 
6  B.  &  Ad.  96.  [Lord  Campbell,  C.  J. — Those  cases  were  before  the 
Act.]  But,  independently  of  the  question  of  fraud,  the  fact  that  the 
action,  though  brought  in  the  name  of  the  nominal  plaintiff,  is  really  for 
the  benefit  of  a  third  person,  is  not  such  an  answer  as  can  be  set  up 
under  sect.  85  of  the  Common  Law  Procedure  Act,  1854(17  &  18  Vict. 
c.  125).  An  equitable  replication  under  that  statute  must  be  the  repli- 
cation of  the  plaintiff  upon  the  record:  here  it  is,  practically,  the  replica- 
tion of  the  person  for  whose  benefit  the  action  is  brought.  [Coleridge, 
J. — It  is  pleaded  by  the  nominal  plaintiff:  does  it  not  show  an  answer  to 
the  plea  upon  equitable  grounds  ?]  It  sets  up  as  an  answer,  what  is  at 
most,  but  an  equity ;  and  the  cases  which  have  been  decided  upon  the 
statute  show  that  the  answer  set  up  by  an  equitable  replication  r^Aat 
*must,  although  brought  before  the  Court  on  equitable  grounds,  ^ 
not  vary  the  right  of  demand  alleged  in  the  declaration :  Beis  v.  Scottish 
Equitable  Assurance  Society,  2  H.  &  N.  19,t  Hunter  v.  Gibbons,  1  H. 
k  N.  459.f  The  facts  set  out  in  the  replication  here  would  give  this 
plaintiff  no  right  to  sue. 

Unthankj  for  the  plaintiff. — The  replications  are  good.  Before  The 
Common  Law  Procedure  Act,  1854,  a  Court  of  law  could  look  only  at 
the  nominal  plaintiff;  and  what  was  an  answer  to  his  claim  was  an 
answer  to  the  claim  of  the  person  for  whose  benefit  the  action  was 
brought.  That  was  decided  in  Jones  v.  Yates,  9  B.  &  C.  532  (E.  C.  L. 
R.  vol.  17),  Gibson  v.  Winter,  5  B.  &  Ad.  96  (E.  C.  L.  R.  vol.  27),  and 
other  cases.  But  even  then  a  Court  of  law  could  exercise  an  equitable 
jurisdiction  so  far  as  to  permit  the  assignee  of  a  chose  in  action  to  sue 
in  the  name  of  the  assignor,  and  to  refuse  to  allow  a  plea  of  payment 
by  the  defendant,  after  notice  to  such  assignor :  Legh  v.  Legh,  1  B.  & 
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P.  447 ;  or  of  a  release  between  them,  where  such  release  was,  to  the 
knowledge  of  the  defendant,  in  fraud  of  a  third  party  interested  in  the 
claim :  Phillips  v,  Clagett,  11  M.  &  W.  84.f  It  appears  from  Ham- 
mond V.  Messenger,  9  Sim.  827,  that  a  Court  of  equity  will  allow  the 
assignee  of  a  debt  to  proceed  in  equity  directly  against  the  debtor  where 
the  assignor  has  done  any  act  which  would  prevent  the  assignee  from 
recovering  at  law  in  the.  assignor's  name.  That  is  an  authority  to  show 
that,  under  such  circumstances  as,  for  instance,  in  the  present  case,  a 
Court  of  law  may,  in  the  exercise  of  its  equitable  jurisdiction  under 
T^iOQ-i  the  statute,  entertain  an  equitable  claim  of  ^the  assignee.  These 
-'  replications,  therefore,  are  clearly  within  the  language  of  sect. 
85,  since  they  "  avoid"  the  "  plea  on  equitable  grounds.**  They  show 
that  the  assignee  is  really  the  plaintiff;  the  replications  must  be  consi- 
dered as  his ;  and  he  is,  practically,  the  party  who  sets  up  the  fraud  of 
the  nominal  plaintiff.  In  Craib  v,  D*Aeth,((z)  a  similar  replication  was 
pleaded. 

Oleasbi/y  in  reply. — The  replications,  in  effect,  allege  that  the  action 
was  brought  to  support  an  equitable  claim.  The  plaintiff,  if  that  be  so, 
should  have  sued  in  a  Court  of  equity :  the  statute  permits  only  such 
answers  as  support,  on  equitable  grounds,  a  claim  which,  in  its  incep- 
tion, is  a  legal  one.  The  effect  of  the  replication  here  is  to  set  up  a 
fresh  plaintiff;  that  is  not  supporting  the  original  legal  claim,  or  an- 
swering, on  equitable  grounds,  the  plea  which  is  the  legal  defence  to 
that  claim.  Craib  v.  D*Aeth  is  in  favour  of  the  defendant ;  for  it  shows 
that  a  replication  in  this  form,  if  it  is  to  be  considered  as  a  replication 
at  all,  would  have  been  just  as  good  before  The  Common  Law  Procedure 
Act,  1854,  as  after  it :  and  that  therefore  the  replications  here  are  not, 
as  they  profess  to  be,  replications  under  the  provisions  of  that  statute. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  these  equitable  replica- 
tions are  good.  The  object  of  sect.  85  of  The  Common  Law  Procedure 
Act,  1854,  was  to  allow  an  equitable  replication  to  a  plea  which  sets  out* 
facts  that  can  be  answered  upon  equitable  grounds :  such  a  plea,  in  fact, 
*4fi71  *^  ^^®  Court  would,  before  the  *statute,  have  set  aside  in  the  exer- 
^  cise  of  what  was  called  its  equitable  jurisdiction.  Ever  since 
Winch  V,  Keeley,  1  T.  R.  619,  Courts  of  law  have  allowed  the  assignee 
to  sue  in  the  name  of  the  assignor,  and,  where  any  defence  to  the 
assignee's  claim  is  founded  on  fraud  by  the  nominal  plaintiff,  will  set 
such  defence  aside.  By  the  statute  it  was  intended  that  the  assignee 
should  be  allowed  to  put  his  own  answer  to  such  a  defence  upon  the 
record,  instead  of  bringing  it  forward,  as  he  was  obliged  to  do  before, 
by  affidavit.  Gibson  v.  Winter,  5  B.  &  Ad.  96  (E.  C.  L.  R.  vol.  27),  was 
no  doubt  a  correct  decision  as  the  law  then  stood ;  we  could  then  look 
only  at  the  parties  on  the  record,  though  we  had,  even  then,  an  equita- 
ble jurisdiction,  in  the  .exercise  of  which  we  could  set  aside  a  plea  upon 
grounds  which  would  induce  a  Court  of  equity  to  do  so.  Here  the  repli- 
cations are  clearly  within  the  statute :  they  deny  that  the  nominal  plain- 
tiff had  any  right  to  release,  inasmuch  as,  at  that  time,  he  had  no  interest, 
and  is,  in  consequence,  not  the  real  plaintiff  when  the  action  was  brought. 
The  replications,  therefore,  "  avoid"  the  "  plea  on  equitable  grounds.'* 

Coleridge,  J. — In  deciding  this  question  I  think  we  may  confine 
ourselves  to  the  construction  of  sect.  85  of  The  Common  Law  Proce- 

(<i)  Note  (6}  tp  BftuermajD  v,  Radeoiui,  7  T.  R.  670. 
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dure  Act,  1854.  To  that  section  we  ought  to  give  as  liberal  a  construc- 
tion as  we  fairly  can :  and  I  do  not  think  that  we  should  be  doing  so  if 
we  held,  as  has  been  contended  for  the  defendant,  that  an  equitable 
replication  under  the  statute  must  be  in  support  of  a  demand  which,  in 
its  inception,  is  a  legal  one.  Before  the  statute,  a  cestui  que  trust  could 
sue  in  *the  name  of  the  trustee ;  and  in  certain  cases,  as  here,  r^Aaa 
the  assignee  in  the  name  of  the  assignor.  The  declaration  here  *- 
is  met  by  an  inequitable  plea.  That  plea  we  could,  in  the  exercise  of 
our  equitable  jurisdiction,  have  set  aside  before  the  statute ;  and  the 
object  of  sect.  85  was  to  give  to  the  plaintiff  the  power  of  answering 
such  a  plea  himself,  and  making  such  answer  a  part  of  the  record,  when 
it  avoids  the  plea  upon  the  equitable  grounds.  The  replications  do  so 
here ;  and  the  plaintiff  is  therefore  entitled  to  judgment. 

Erle,  J. — The  replications  here  are  clearly  such  as  the  Legislature 
intended,  under  sect.  85,  to  enable  a  plaintiff  to  put  upon  the  record, 
instead  of  going  into  a  Court  of  equity  for  relief,  or  availing  himself,  by 
a  circuitous  process,  of  the  equitable  jurisdiction  of  the  Courts  of  law. 
Here  the  party  really  inteirested  is  suing  in  the  name  of  the  nominal 
plaintiff.  The  plea  is  a  legal  answer  to  the  nominal  plaintiff,  but  not  an 
equitable  answer  to  the  real  plaintiff,  the  assignee;  the  replications 
avoid  that  plea  upon  equitable  grounds,  and  are  clearly  within  the  pro- 
visions of  the  statute. 

(Grompton,  J.,  was  absent.)  Judgment  for  the  jplaintiff. 


♦HENRY  JOHN  SYRED,  Appellant,  v.  MARY  CARRUTH-  .^  .^q 

ERS,  Respondent.     May  29.  L  ^^^ 

Under  stat.  39  A  40  G.  3,  o.  99,  8.  24,  the  injury  done  to  goods  pawned,  by  an  accidental  fire 
on  the  premices  of  a  pawnbroker,  not  affirmatively  shown  to  hare  occurred  through  the 
default,  neglect,  or  wilful  misbehaviour  of  the  pawnbroker,  does  not  authorise  a  justice  to 
give  satisfaction  to  the  pawner ;  there  being  no  primi  facie  presumption  that  such  fire  is 
owing  to  the  default,  Ac,  of  the  owner  of  the  premises. 

When  a  case  is  stated  under  stat.  20  A  21  Vict  c.  43,  sect  2  is  satisfied  if  the  appellant  within 
three  days  of  his  obtaining  the  case  ftrom  the  justice,  seeks  to  find  the  respondent,  but  cannot 
do  so,  and  within  such  three  days,  gives  notice  to  the  attorney  who  represented  the  respondent 
before  tfae  magistrate,  and,  ailer  the  expiration  of  the  three  days,  gjves  notice  to  the 
respondent,  who  does  not  object.  Under  such  circumstances,  the  Court  wiU  hear  the 
appeUant  though  the  respondent  does  not  appear. 

This  was  a  case  stated,  hy  a  justice  of  the  borough  of  Liverpool,  for 
the  opinion  of  this  Court,  under  stat.  20  &  21  Vict.  c.  43. 

The  appellant  was  summoned  before  the  justice  upon  an  information 
and  complaint,  laid  by  the  respondent,  which  charged  the  appellant : 
•'  For  that  Henry  John  Syred,  heretofore,  to  wit,  on  the  25th  day  of 
August  then  and  now  last  past,  at  the  borough  aforesaid,  being  a  person 
then  and  there  using  and  exercising  the  trade  and  business  of  a  pawn- 
broker, did  lend  and  advance  to  one  Marv  Carruthers  the  sum  of  1/.  6«. 
upon  certain  goods,  to  wit,*'  &c.,  "  the  property  of  the  said  M.  Carru- 
thers, then  and  there  pawned  and  pledged  by  the  said  M.  Carruthers 
with  the  said  H.  J.  Syred,  as  such  pawnbroker  as  aforesaid ;  and  that 
the  said  goods  remained  in  pawn  and  so  pledged  as  aforesaid  with  the 
said  H.  J.  Syred,  so  being  such  pawnbroker  as  aforesaid,  at  the  borough 
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aforesaid,  until  the  said  22d  day  of  February  last:  and  that,  within  one 
year  after  the  pawning  and  pledging  of  the  said  goods  as  aforesaid,  and 
within  twelve  calendar  months  now  last  past,  to  wit,  on  the  said  22d  day 
of  February  last,  at  the  borough  aforesaid,  the  said  M.   Garruthers 

*4701  ^PP^^^^  ^^  ^^^  ^^^^  ^^*  ^'  Sj^^^9  BO  *being  such  pawnbroker  as 
^  aforesaid,  and  there  offered  to  redeem  the  said  goods  so  pawned 
and  pledged  as  aforesaid :  whereon  it  appeared  that  the  said  goods  had 
become  and  had  been  rendered  of  less  value  than  the  same  were  at  the 
time  of  pawning  and  pledging  as  aforesaid,  by  and  through  the  default 
of  the  said  H.  J.  Syred,  his  agents  and  servants.*'  The  case  then  pro- 
ceeded as  follows. 

^'  The  parties  appeared  before  me  on  the  summons :  and  I  heard  the 
case. 

"  Having  heard  it,  I  find  that  the  said  appellant  was  such  pawnbroker 
as  in  the  information  is  alleged ;  and  that  the  said  goods  were  pledged 
as  aforesaid ;  and  that  such  application  and  offer  was  duly  made,  and  in 
due  time,  by  the  said  M.  Garruthers  as  aforesaid ;  and  that  the  said 
goods  had  become  and  had  been  rendered  of  less  value  than  the  same 
were  at  the  time  of  pawning  and  pledging  as  aforesaid :  and  I  find  that 
the  said  goods  had  so,  as  aforesaid,  become  and  been  rendered  of  less 
value  by  means  of  an  accidental  fire  which  took  place  upon,  and  con- 
sumed a  part  of,  the  premises  of  the  appellant,  in  which  he  carried  on 
his  business  of  a  pawnbroker,  and  kept  his  pawns  and  pledges.  And 
there  was  no  evidence  before  me  to  show  that  such  fire  was  occasioned 
by  the  negligence  or  default  of  any  person.  I  was  of  opinion,  however, 
that,  under  the  provisions  of  the  Pawnbrokers  Act,  39  &  40  G.  8,  c. 
99,  8.  24,  the  pawnbroker  is  responsible  for  the  state  of  his  premises ; 
and  that,  unless  direct  evidence  was  given  of  the  cause  of  the  fire,  show- 
ing that  he  was  not  in  fault,  I  ought  to  infer  that  it  arose  by  his  default. 
I  also  thought  that  the  appellant,  under  the  circumstances  above  shown, 
was  responsible.     And  I  made  the  order,"  &c. 

^j  I  Yii  *The  case  concluded,  by  requesting  "  the  opinion  of  the  Gourt, 
^  whether,  upon  the  facts  stated  in  the  case,  I  was  bound  to  or 
ought  to  have  made  the  said  order :  and  I  pray  the  opinion  of  the  Gourt 
thereupon;  and  that  the  said  Gourt  will  make  such  order  and  take  such 
steps  thereon  as  to  the  said  Gourt  shall  seem  meet :  the  only  question 
upon  which  I  wish  to  ask  the  opinion  of  the  said  Gourt  is.  Whether  the 
evidence  as  to  the  mode  in  which  the  said  goods  were  damaged  bound 
me  to  make  the  said  order,  or  justified  me  in  so  doing." 

A  copy  of  the  order  was  subjoined,  which  recited  the  summons,  and 
set  out  the  complaint  (which  corresponded  with  the  statement  in  the 
body  of  the  case)  and  the  appearance  of  the  parties  before  the  adjudica- 
ting justice.  ^'And  now,  having  heard  the  matter  of  the  said  complaint 
upon  the  oath  of  the  said  M.  Garruthers,  and  having  heard  the  said  H. 
J.  Syred  in  answer  thereto,  and,  it  appearing  to  me,  the  said  last-named 
justice,  that  the  said  goods  had  become  and  had  been  rendered  of  less 
value  than  the  same  were  at  the  time  of  the  pawning  and  pledging 
thereof  as  aforesaid,  by  and  through  the  default  of  the  said  H.  J.  Syred, 
his  agents  or  servants :  I,  the  said  last-named  justice,  did  thereupon 
allow,  award,  and  adjudge  the  sum  of  11.  ds,  as  a  reasonable  satisfaction 
to  be  paid  by  the  said  H.  J.  Syred  to  the  said  M.  Garruthers  in  respect  of 
such  damage  of  the  said  goods :  and,  the  said  sum  of  IL  9^.,  so  allowed, 


ELLIS,  BLACKBURN  &  ELLLS.    Q.  B.  471 


awarded  and  adjudged  as  such  satisfaction  as  aforesaid  to  the  said  M. 
Carruthers,  the  owner  of  the  said  goods  as  aforesaid,  exceeding  the 
principal  and  profit  due  to  the  said  H.  J.  Syred  as  such  pawnbroker 
aforesaid  in  respect  of  the  said  goods,  to  wit,  exceeding  the  sum  of  1/. 
7s.  6d.,  being  the  amount  of  such  principal  and  profit  *due  in  r^^tro 
respect  of  the  said  goods,  I  do  further  order  that  the  said  H.  J.  ^ 
Syred  shall  deliver  the  said  goods  so  pledged  as  aforesaid  to  the  said 
M.  Carruthers,  the  owner  thereof,  without  being  paid  anything  for 
principal  or  profit  in  respect  thereof,  and  shall  also  pay  to  the  said  M. 
Carruthers,  the  person  entitled  thereto,  the  sum  of  1«.  6(i.,  being  the 
amount  of  the  excess  in  respect  of  the  said  goods,  under  the  penalty  of 
10/.  to  be  recovered  and  applied  in  manner  and  pursuant  to  the  statute 
in  that  behalf  made  and  provided." 

No  one  appeared  for  the  respondent. 

Brett^  for  the  appellant,  produced  an  affidavit  that  the  appellant  had, 
within  three  days  after  receiving  the  case  from  the  justice,  attempted  to 
find  the  respondent,  but  had  been  unable  to  do  so ;  and  had,  within  the 
same  three  days,  served  a  copy  of  the  case  on  the  attorney  who  had 
appeared  before  the  magistrate  in  support  of  the  complaint ;  and  that 
he  had  also,  after  the  expiration  of  the  three  days,  served  a  copy  on  the 
respondent  herself,  who  made  no  objection. 

Lord  Campbell,  C.  J. — That  is  a  sufficient  compliance  with  sect.  2 
of  Stat.  20  &  21  Vict.  c.  43. 

Brett. — The  adjudication*  is  under  sect.  24  of  stat.  39  &  40  G.  3,  c. 
99,  which  empowers  the  justice  to  award  satisfaction  where  goods 
pawned  *'  are  become  or  have  been  rendered  of  less  value  than  the  same 
were  at  the  time  of  pawning  or  pledging  thereof,  by  or  through  the 
default,  neglect,  or  wilful  misbehaviour  of  the  person  or  persons  with 
whom  the  same  were  so  pledged  or  pawned,  his,  her,  or  their  executors, 
administrators,  or  assigns,  '^'agents,  or  servants."  It  clearly  lies  r«47q 
upon  the  party  complaining  to  prove  the  default,  neglect,  or  h 
wilful  misbehaviour ;  and  that  is  not  done  by  showing  that  an  accidental 
fire  has  occurred  on  the  premises  of  the  pawnbroker.  The  pawnbroker 
is  not  responsible  for  the  state  of  his  premises  unless  he  has  been  negli- 
gent; nor  can  there  be,  as  the  magistrate  seems  to  have  assumed,  a 
prima  facie  presumption  of  negligence  on  his  part.  At  common  law, 
such  a  bailee  is  not  an  insurer ;  he  is  to  take  such  care  of  the  goods  as 
he  would  reasonably  take  of  his  own :  Coggs  v.  Bernard,  2  Ld.  Raym. 
909.(a)  It  is  difficult  to  see  how  the  pawnee  could  effect  an  insurance 
on  the  goods :  at  any  rate  his  interest  cannot  be  greater  than  the  sum 
he  has  advanced. 

Lord  Campbell,  C.  J. — It  would  be  very  unjust  if  he  were  liable 
without  any  default  of  his  own  :  the  statute  guards  against  that  by  the 
very  words  used.  Here  we  have,  as  far  as  the  proof  goes,  an  accidental 
fire  without  his  default,  neglect,  or  wilful  misbehaviour. 

Coleridge,  Erle,  and  Crompton,  Js.,  concurred. 

Judgment  for  appellant.  (6) 

(a)  See  note  to  8.  C.  in  1  Smith's  L.  Co.  162  (4tb  ed. 

(6)  See  Ex  parte  Cording,  4  B.  A  Ad.  198  (E.  C.  L.  R.  toL  24). 
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Stat.  18  A  19  Vict.  c.  lt)8,  8.  14,  enacts  that  penalties  imposed  by  the  Act  may  be  recovered 

within  three  months  of  the  commission  of  the  offence. 
Within  three  months  of  the  commission  of  an  alleged  olTence,  an  information  was  laid  before 

magistrates  who,  within  the  three  months,  refused  to  hear.    After  the  expiration  of  the  three 

months  a  mandamus  issued  commanding  them  to  hear.    They  returned  that,  since  the  issainj; 

of  the  writ,  they  had  heard,  when  it  appeared  to  them  that  the  party  charged  was  protected 

by  the  lapse  of  time,  and  they  had  therefore  dismissed  the  information. 
On  demurrer  to  the  mandamus : 
Judgment  for  defendants,  on  the  ground  that  they  had  obeyed  the  writ  by  deciding  the  case, 

whether  their  decision  was  right  or  wrong.    * 
SembU,  per  Lord  Campbell,  G.  J.,  and  Crompton,  J.,  that  it  was  right :  per  Coleridge,  J.,  aod 

Brie,  J.,  that  it  was  wrong. 

Mandamus  directed  to  Rowland  Mainwaring,  Thomas  Fletcher  Twem- 
low,  James  Glover,  and  John  Bidgway,  Esquires,  four  justices  of 
Staffordshire.  The  writ  suggested  that,  on  20th  January,  1857,  **a 
certain  information  and  complaint  against  Lancelot  Llewellyn  Haslopo, 
as  principal  agent  of  John  Edensor  Heathcote,  Esquire,  the  owner  of 
the  Woodshutts  Colliery,  in  the  parish  of  Audley,  in  the  said  county  of 
Stafford,  for  an  offence  against  the  Act"  (18  &  19  Vict.  c.  108,  "  To 
amend  the  law  for  the  inspection  of  coal-mines  in  Great  Britain''), 
'^  came  on  to  be  heard  before  you,  the  said  keepers  of  our  peace  and 
justices ;  and  you,  the  said  keepers  of  our  peace  and  justices,  were  then 
and  there  required  by  and  on  behalf  of  Thomas  Wynne,  Esquire,  an 
inspector  of  coal-mines  for  the  district  in  which  the  said  colliery  is 
situate,  to  hear  and  determine  the  merits  of  the  said  information  and 
complaint :  but  that  you,  the  said  keepers  of  our  peace  and  justices, 
well  knowing  the  premises,  but  not  regarding  your  duty  in  that  behalf, 
then  and  there  wholly  neglected  and  refused  to  hear  and  determine  the 
said  information  and  complaint,  and  dismissed  the  same  without  hearing 
and  determining  the  merits  thereof;  nor  have  you,  or  any  of  you,  at 
*47'^1  *°y  ^^™®  since,  heard  and  determined  *the  same:  in  contempt," 
-•  &c.  The  writ  then  commanded :  **  That  you  do  forthwith  pro 
ceed  to  hear  and  determine  the  merits  of  the  said  information  and  com- 
plaint, or  that  you  show  us  cause,"  &c.     Tested,  14th  May,  20  Victoria. 

The  justices,  by  return  dated  9th  March,  1858,  returned  "  that  the 
information  and  complaint  in  the  within  writ  mentioned  was  not,  after 
the  issuing  of  the  said  writ,  in  any  manner  prosecuted  or  proceeded  with 
by  Thomas  Wynne,  or  by  any  person  on  his  behalf,  or  by  any  other 
person  whatsoever,  nor  were  we,  or  either  of  us,  required  by  any  person 
to  hear  and  determine  the  same,  until  the  notice  hereinafter  mentioned 
was  received  by  us.  That,  on  the  12th  day  of  December,  a.d.  1857, 
we  were  served  with  a  notice  that  the  further  hearing  of  the  said  informa- 
tion and  complaint,  in  pursuance  of  the  within  writ,  would  take  place  at 
ten  o'clock  in  the  forenoon,  on  Tuesday,  the  22d  day  of  December,  A.  n. 
1857,  at,"  &c.,  "in  the  said  county  of  Stafford;  and  that  we,  Bowland 
Mainwaring  and  Thomas  Fletcher  Twemlow,  two  of  such  justices  afore- 
said, did  accordingly,  in  compliance  with  such  notice,  and  for  the  purpose 
of  hearing  and  determining  the  said  information  and  complaint,  attend 
at  the  said  last-mentioned  time  and  place ;  and  did  then  and  there,  in 
obedience  to  the  within  writ,  proceed  to,  and  did,  hear  and  determine 
the  said  information  and  complaint.     And  we  do  hereby  further  humbly 
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ertifj  that,  upon  such  hearing  as  last  aforesaid,  it  appeared  before  us, 
as  the  fact  was,  that  the  said  information  and  complaint  was  a  certain 
information  and  complaint  of  Thomas  Wynne,  of,*'  «c.,  "  that  Lancelot 
Llewellyn  Haslope,  of,"  &c.,  *'on  the  17th  day  of  December,  1856,  at 
the  pari^h  of  Audley,  in  the  said  *county,  being  the  principal  r^Aja 
agent  to  John  Edensor  Heathcote,  Esquire,  at  the  Woodshutts  ^ 
Colliery,  in  the  said  parish  of  Audley,  did  neglect  one  of  the  general 
rnles  directed  to  be  observed  by  the  statute  in  such  case  made  and  pro- 
vided, by  neglecting  to  provide  a  proper  indicator  to  a  certain  steam- 
engine  at  the  said  colliery  used  for  lowering  and  raising  persons :  and 
that,  upon  such  hearing  as  last  aforesaid,  it  further  appeared  before  us 
that  the  said  alleged  offence  was  committed  on  the  17th  day  of  December, 
A.  D.  1856 ;  that  the  said  information  and  complaint  was  made  by  the 
said  Thomas  Wynne  on  the  9th  day  of  January,  A.  D.  1857 ;  that  the 
said  original  hearing  of  the  said  information  and  complaint  and  dismissal 
of  the  same,  as  in  the  within  writ  mentioned,  was  on  the  day  and  time 
and  at  the  place  therein  also  in  that  behalf  mentioned.  Whereupon,  as 
it  then  manifestly  appeared  before  us  that  more  than  three  months  had 
elapsed  since  the  said  alleged  commission  of  the  said  alleged  offence,  we 
did  then  and  there,  upon  the  said  hearing,  adjudge  and  determine  that 
the  said  L.  L.  Haslope  was  protected  by  the  said  lapse  of  time,  and 
could  not  then  be  convicted  of  the  said  offence :  And  we  did  then  and 
there  adjudge  and  determine  that  the  said  information  and  complaint  be 
dismissed :  as  we  humbly  submit  we  were  for  the  cause  aforesaid  bound 
in  law  to  do." 

Demurrer.     Joindchr. 

WeUby^  for  the  Crown. — The  defendants  return  that  they  have  obeyed 
the  writ :  but,  as  they  set  forth  how  they  profess  to  obey  it,  the  question 
is  raised,  whether  what  they  have  done  is  an  obedience  to  the  writ.  The 
information  and  the  first  refusal  to  hear  were  both  ^within  the  ruiAn'^ 
three  months  limited  in  stat.  18  &  19  Vict.  c.  108,  s.  14,  which  ^  ' 
enacts  that  *'  all  penalties  imposed  by  this  Act  may  be  recovered  in  a 
summary  manner  before  two  justices  of  the  peace,"  **  having  jurisdiction 
in  the  county  or  place  where  the  offence  is  committed.  Within  three 
months  of  the  commission  of  the  same,  in  the  manner  prescribed  by  the 
law  in  that  behalf."  The  mandamus  is  tested  on  14th  May,  more  than 
three  months  after  the  commission  of  the  offence :  and  it  must  be  now 
presumed  to  have  issued  rightly :  the  justices,  however,  by  their  return, 
io  effect  contend  that  the  mandamus  itself  was  too  late.  But,  as  they 
show  that  the  delay  has  arisen  from  their  own  default,  they  are  not 
entitled  to  make  this  answer.  [Lord  Campbell,  C.  J. — They  could 
obey  the  writ  only  by  following  the  law  as  it  stood.]  Then,  secondly, 
"  recovered"  in  sect.  14  refers,  not  to  the  time  of  the  decision,  but  to 
the  time  when  the  proceedings  were  instituted ;  that  is,  in  this  case,  to 
the  exhibiting  of  the  information.  The  course  of  summary  proceedings 
is  prescribed  by  stat.  11  &  12  Vict.  c.  43.  On  the  information,  the 
justices  issue  the  summons ;  then,  if  necessary,  a  warrant ;  then  follows 
the  hearing,  &c.  All  following  the  information  is  the  act  of  the  justices: 
there  is  nothing  prescribing  when  judgment  is  to  be  given.  [Lord  Gamp- 
BBLLy  C.  J. — May  the  justices  proceed  at  any  distance  of  time  after  the 
information  ?  Must  the  summons  not  be  within  three  months  ?]  At 
sny  rate  it  was  so  here.    [Lord  Campbell,  C.  J. — The  justices  might 
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adjourn.]     They  might  so :  but  perhaps  it  can  hardly  be  said  that  this 
was  a  case  of  adjournment.     In  Rex  v,  Killminster,  7  G.  &  P.   228 

♦4781  (^*  ^'  ^'  ^'  ^'^^'  ^^)'  Coleridge,  J.,  doubted  whether  *or  not, 
-*  under  stat.  9  G.  4,  c.  69  ("  For  the  more  effectual  prevention  of 
persons  going  armed  by  night  for  the  destruction  of  game*'),  sect.  4,  the 
preferring  of  a  bill  of  indictment  within  twelve  months  after  the  com- 
mission of  the  offence  satisfied  the  statute,  so  as  to  entitle  the  prosecutor, 
such  bill  having  been  ignored,  to  prefer  a  second  bill  after  the  twelve 
months  had  expired.  There  the  statute  simply  directed  that  ^'  the  pro- 
secution for  every  offence  punishable  upon  indictment,"  "  by  virtue  of 
this  Act,  shall  be  commenced  within  twelve  calendar  months  after  the 
commission  of  such  offence."  The  language  of  stat.  8  &  9  W.  3,  c.  26 
(*'  For  the  better  preventing  the  counterfeiting  the  current  coin  of  this 
kingdom"),  sect.  9,  is  'Hhat  no  prosecution  shall  be  made  for  any  offence 
against  this  Act,  unless  such  prosecution  be  commenced  within  three 
months  after  such  offence  committed."  It  was  '*  held  that  the  informa- 
tion and  proceeding  before  the  magistrate  was  the  commencement  of  the 
prosecution  within  the  meaning  of  the  Act :"  Rex  v.  Willace,  1  East's 
P.  C.  186.  Rex  V.  Tolley,  3  East  467,  was  a  case  under  stat.  5  Ann.  c. 
14  ("For  the  better  preservation  of  the  game")  and  9  Ann.  c.  25  ("For 
making  the  Act  of  the  fifth  year  of  Her  Majesty's  reign,  for  the  better 
preservation  of  the  game,  perpetual,  and  for  making  the  same. more 
effectual").  The  defendant  was  convicted  under  sect.  1  of  the  latter 
Act,  which  provides  that  the  forfeitures  shall  "be  recovered  by  such 
means,  and  in  such  manner  and  form,  and  within  such  time,  and  to  such 
use,  as  are  prescribed  by  the  said  Act,"  5  Ann.  c.  14;  sect.  2  of  which 
provides  "  that  such  conviction  be  made  within  three  months  after  such 
'*'4791  ^^^^^^  committed:"  and  *it  was  held  that,  a  hearing  having  taken 
J  place  within  the  three  months,  which  was,  by  consent  of  parties, 
adjourned  to  a  day  later  than  the  three  months,  and  the  defendant  hav- 
ing been  on  the  day  last  mentioned  convicted,  the  conviction  was  bad. 
That  turned  upon  the  word  "conviction:"  the  question  as  to  when  the 
recovery  of  a  penalty  takes  place  is  different. 
Bovill^  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J. — I  deplore  the  circumstances  which  have  pre- 
irented,  in  this  instance,  the  enforcement  of  a  beneficial  Act.  But  the 
magistrates  have  bon&  fide  exercised  their  judgment.  They  have  obeyed 
the  writ  which  directed  them  to  hear,  even  if  they  have  come  to  a  wrong 
decision.  But  I  think  that  they  have  not  come  to  a  wrong  decision. 
The  provision  is,  not  that  the  proceedings  shall  be  commenced  within  a 
given  time,  but  that  the  penalties  may  be  recovered  within  the  time. 
The  effect  of  that  seems  to  me  clearly  to  be  that  there  must  be  judgment 
for  the  penalty  within  the  three  months.  However  much  the  magistrates 
might  have  misconducted  themselves  in  first  refusing  to  hear,  they  would 
be  bound,  when  they  did  hear,  to  decide  according  to  law. 

Coleridge,  J. — I  am  of  the  same  opinion,  on  the  cround  that  the 
magistrates  have  come  to  a  decision,  and,  as  we  must  tsike  it,  bon£  fide. 
I  confess  I  have  great  doubts  whether  they  have  decided  rightly.  The 
question  turns  on  the  word  "recovered."  I  should  rather  think  that, 
*4A01  ^^^^  ^^^  proceeding  was  commenced  within  the  time,  the  stat- 
-'  utory  limitation  was  at  an  end.     *But  it  is  unnecessary  for  us  to 
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pronounce  a  decision  upon  this  point :  the  magistrates  had  the  right  of 
determining  it. 

Erle,  J. — It  is  clear  to  me  that  we  must  give  judgment  for  the 
defendants,  on  the  ground  that  thej  have  heard  the  case :  that  is  the 
safer  ground.  But  I  rather  think  that,  if  there  is  a  hearing  within 
three  months,  and  necessity  (as,  for  instance,  in  a  case  of  ill  healtii) 
arises  for  an  adjournment,  a  decision  after  and  in  pursuance  of  such 
adjournment  would  be  within  the  time. 

Crompton,  J. — The  impression  on  my  mind  is  that  the  recovory  takes 
place  when  the  judgment  is  pronounced,  and  that  the  effect  of  an 
adjournment  might  be  that  the  time  would  elapse.  But  at  all  events  it 
must  be  considered  that  here  the  case  was  sent  back  for  the  judgment 
of  the  magistrates  ;  for,  if  it  had  been  clear  that  the  recovery  could  not 
take  place  within  the  time  limited,  we  should  not  have  been  justified  in 
sending  the  case  back.  We  therefore  sent  it  to  them  for  their  judg- 
ment: and  I  cannot  say  that  they  have  judged  wrongly:  I  rather  think 
that  they  have  judged  rightly*  Judgment  for  defendants. 
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W.  appealed  againtt  a  poor-rate  by  which  he  was  rated  in  the  parish  of  H.  as  occupier  of  land 
to  aD  amoant  Darned  and  of  a  value  named.  The  Sessions  affirmed  the  rate,  subject  to  a  case 
which  stated  that  W.  did  occupy  that  quantity  of  land  in  II. ;  and  that  it  was  of  the  value 
stated :  but  that  he  also  occupied  land  in  the  adjacent  parish  of  C. ;  and  that  it  was  not 
known  which  portion  of  the  land  was  in  11.  and  which  in  C,  though  the  quantity  occupied 
in  each  was  known,  and  the  yalue  was  rightly  assessed  whichever  portion  was  in  H.  Held 
that  the  rate  should  stand,  the  Sessions  not  being  bound  to  determine  the  particular  portion 
which  was  within  H. 

On  appeal  by  Richard  Woods,  of  the  parish  of  Cottisford,  Oxfordshire, 
against  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Hethe,  in  the 
same  county,  the  Sessions  confirmed  the  rate,  subject  to  a  case,  in  sub- 
stance as  follows. 

The  parishes  of  Ilethe  and  Cottisford  in  the  county  of  Oxford  adjoin 
each  other;  and  within  them  is  situated  a  farm  of  five  hundred  and 
ninety-five  acres,  which,  before  and  at  the  time  of  the  making  of  the 
rate  hereinafter  mentioned,  was  and  still  is  in  the  sole  occupation  of  the 
appellant. 

The  said  farm  consists  partly  of  one  hundred  and  ninety-five  acres, 
two  roods,  and  thirty-two  perches,  which  form  part  of  the  said  parish  of 
Hethe,  and  partly  of  three  hundred  and  ninety-nine  acres,  one  rood,  and 
eight  perches,  being  the  residue  of  the  said  farm,  which  form  part  of  the 
said  parish  of  Cottisford.  Neither  the  respondents,  nor  the  appellant, 
nor  the  parishioners  of  Cottisford,  know  or  can  point  out  what  part  of 
the  said  farm  forms  the  said  part  of  the  parish  of  Hethe,  or  what  part 
forms  the  said  part  of  the  parish  of  Cottisford.  ^*  And  we  find  that  the 
same  is  unknown."  The  occupiers  for  the  time  being  of  the  said  farm 
have  always  been  rated  by  and  to,  and  paid  rates  to,  the  said  parish  of 
flethe,  poor-rates,  church-rates,  highway-rates,  and  land  tax,  in  respect 
of  such  one  hundred  and  ninety-five  acres,  two  *roods,  and  thirty-  r*40Q 
two  perches ;  and  they  have  in  like  manner  been  rated  by  and  to,  ^ 
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and  paid  rates  to,  the  said  parish  of  Cottisford  in  respect  of  the  said 
residue  of  the  said  farm. 

On  16th  October,  1856,  the  appellant  was  rated  in  and  by  the  said 
parish  of  Hethe  to  a  rate  for  the  relief  of  the  poor  of  the  said  parish  of 
Uethe,  in  respect  of  one  hundred  and  ninety-five  acres,  two  roods,  and 
thirty-two  perches,  parcel  of  the  said  farm. 

The  following  is  a  copy  of  the  said  rate. 


No. 

Name  of 
Occupier. 

Name  of 
Owner. 

T)efleriptlon  of 
Property  rated. 

4 

Situation  of 
Property. 

Efitlmated 
extent 

OroM 

estimated 

rental. 

Ratable     5;*^  •* 'f 

1 

41 

Woods 
Rioh&rd 

Ramsaj, 
Esq. 

Land. 

Hethe 
Tjthing. 

A.     R.     P. 

195    2   32 

£      «.    d. 
68     1     3 

£      «.    d. 
58     6     3 

£    a.  4. 
3    12  lOi 

The  amount  so  assessed  in  respect  of  the  said  195  acres,  2  roods,  and 
32  perches  is,  as  regards  the  appellant,  a  reasonable  amount,  whichever 
part  of  the  said  farm  be  assumed  to  belong  to  Hethe ;  there  not  being 
any  195  acres,  2  roods,  and  32  perches  of  the  said  farm  of  less  rateable 
value  than  the  sum  so  assessed.  ^'  Subject  to  the  question  submitted  to 
the  Court,  we  find  that  the  said  rate  was  in  all  respects  duly  made ; 
and,  subject  to  such  question,  we  confirm  the  same.  And  the  question 
which  is  submitted  to  the  Court  is : 

^'  Whether  a  valid  poor-rate  can  be  made  in  respect  of  the  said  195 
acres,  2  roods,  and  32  perches,  parcel  of  the  said  farm,  under  the  above 
itiAOKTi  circumstances,  without  it  '^'being  stated  or  known  in  respect  of 
^  which  part  of  the  said  farm  such  rate  is  so  made.  If  the  Court 
shall  be  of  opinion  that  a  valid  poor's-rate  can  be  made  in  respect  of 
part  of  a  farm  under  such  circumstances,  then  the  rate  is  to  be  con- 
firmed. If  the  Court  shall  be  of  a  contrary  opinion,  then  the  rate  is  to 
be  quashed." 

Bovill  and  Cripps,  in  support  of  the  order  of  Sessions. — The  appellant 
is  a  rateable  occupier  within  stat.  43  Eliz.  c.  2 ;  and  he  is  rateable  to 
the  amount  assessed,  as  appears  by  the  express  finding  in  the  case. 
The  fact  is  found  that  he  occupies  land,  within  the  parish,  to  the  extent 
and  value  named.  What  the  particular  property  is  which  he  does  so 
occupy  is  immaterial:  the  lands  of  the  two  parishes  are  intermixed; 
but  there  is  no  question  as  to  the  amount:  and  such  cases  cannot  be 
uncommon.  The  appiellant  can  show  no  grievance :  and,  in  fact,  it  appears 
that  he  has  for  a  long  time  made  the  payments  without  objection.  The 
objection,  if  it  were  good,  would  equally  apply  to  the  payment  of  rates 
in  Cottisford.  In  Regina  v.  Eastern  Counties  Railway  Company,  5  £. 
&  B.  974  (E.  C.  L.  R.  vol.  85),  the  description,  in  the  rate,  of  the  pro- 
perty rated  was  '*  land,  &c.'*  The  Court  held  that  this  did  not  authorize 
justices  to  refuse  a  warrant  of  distress ;  leaving,  however,  the  question 
as  to  the  validity  of  the  rate  to  be  raised  on  appeal.  The  Sessions  have 
confirmed  the  rate ;  which  therefore  must  stand  unless  it  be  affirmatively 
shown  to  be  unlawful. 

PoBhUy  and  i2.  Saufyer^  contrft. — The  appellant  of  course  is  willing 

*4841  ^^  P^7  ^^^  ^^^^  ^^^  ^^  ^^  value  of  the  *land  which  he  occupies : 
-'  and  it  is  indifferent  to  him  to  which  parish  he  pays  it :  what  h« 
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is  apprehensive  of  is  that  he  may  be  made  to  pay  for  the  same  land 
twice  over.  The  parish  of  Gottisford  may  not  agree  as  to  the  several 
amounts  in  the  two  parishes.  If  two  different  parties  occupied  the  land, 
it  would  be  impracticable  to  apportion  the  rates  in  the  two  parishes. 
It  would  not  be  enough  to  show  that  a  man  occupied  half  a  dozen  houses 
in  some  parish  or  other,  and  then  to  rate  him  in  a  particular  parish. 
The  appellant  could  not  be  liable  to  a  recovery  in  ejectment  for  land 
which  could  not  be  ascertained,  except  by  quantity ;  there  could  be  no 
habere  facias  possessionem.  To  what  parish  would  casual  poor  be  attri- 
buted who  were  found  on  the  doubtful  land  ?  In  Regina  t;.  Eastern 
Counties  Railway  Company,  5  £.  &  B.  974  (E.  G.  L.  R.  vol.  85),  the 
question  was  merely  on  the  form  of  the  rate. 

Lord  Campbell,  C.  J. — In  my  opinion,  what  the  Sessions  have  done 
is  perfectly  correct.  They  find  that  the  appellant  occupied  land  to  the 
extent  and  value  described  in  the  rate :  it  is  not  necessary  that  they 
should  find  the  particular  portion. 

CoLBRiDGE,  J. — I  am  of  the  same  opinion :  and  I  agree  that  the  Ses- 
sions are  not  bound  to  determine  the  boundaries. 

Erle,  J. — ^The  appellant  is  to  pay  rate  in  respect  of  the  quantity  of 
land  which  he  occupies  in  the  parish :  and  that  quantity  is  found. 

*Cbompton,  J. — All  the  requisites  of  a  rate  are  made  out.  r^AOfi 
It  is  sufficient  to  show  that  the  party  rated  occupies  land  in  the  ^ 
parish  of  a  certain  value:  and  that  is- done  here.     We  cannot  call  on 
the  Sessions  to  say  this  particular  close  belongs  to  one  parish,  and  this 
other  close  to  another.  Order  of  Sessions  affirmed. 
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Plftiniiff  put  np  for  sale  by  aaetion  real  property,  upon  eoDditions  of  sale  which  stipalaied  thai 
the  porchaser  of  each  lot  shoald  "forthwith  pay  into  the  hands  of  the  aaotioneer  a  deposit 
of  20  per  cent  on  the  pnrchase-money,  and  si^  the  agreement"  to  pay  the  remainder,  and 
''that,  if  the  purchaser  of  either  lot  shall  fail  to  comply  with  these  conditions,  the  deposit- 
money  shall  be  aetnaUy  forfeited  to  the  vendor,  who  shall  be  at  fuU  liberty  to  resell  such 
lot  either  by  pnblio  aoction  or  private  contract;  and  any  deficiency  that  may  arise  upon  snch 
resale,  together  with  all  expenses  attending  the  same,  shall  immediately  after  such  second 
sale  be  made  good  by  such  defaulter  ,*  and,  on  non-payment  thereof,  such  amount  shall  be 
recoverable  by  the  vendor  as  and  for  liquidated  damages."  Defendant  became  a  purchaser 
at  the  auction,  but  did  not  pay  the  deposit  or  complete  the  purchase.  Plaintiff  resold  at  a 
price  below  that  for  which  defendant  had  purchased;  and  the  deficiency,  with  the  expenses 
of  sale,  exceeded  the  amount  of  the  deposit. 

Held:  that  plaintiff  was  entitled  to  recover  from  defendant  the  amount  of  the  deficiency  and 
expenses  only,  and  not,  in  addition  to  this,  the  amount  of  the  deposit. 

Per  Cariam.  Had  the  deposit  been  paid,  and  the  bargain  completed,  the  deposit  would  have 
gone  in  part  payment  of  the  purchase-money :  and,  in  the  case  of  the  non-completion  of  the 
bargain,  if  the  deficiency  and  expenses  had  together  been  less  than  the  deposit,  the  purchaser 
would  have  been  entitled  te  the  whole  deposit,  but  nothing  more. 

Thb  declaration  charged  that  plaintiff,  to  wit,  on  15th  May,  1857,  by 
Jabez  Streeter,  his  auctioneer  and  agent  in  that  behalf,  caused  certain 
property  to  be  put  up  and  exposed  to  sale*  by  public  auction  in  lots, 
upon  and  subject  to  the  following,  among  other  conditions  of  sale :  that 
is  to  say :  That  the  highest  bidder  should  be  the  purchaser ;  That  the 
purchaser  shoald  immediately  pay  down  into  the  hands  of  the  auctioneer, 
that  is  to  say  the  said  J.  Streeter,  20/.  per  cent,  in  part  of  his  purchase- 
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money,  and  enter  into  an  agreement  for  payment  of  the  residue  of  the 
said  purchase-money  on  or  before  the  15th  day  of  June  then  next  ensu- 
^ARfM  ^"S '  ^^^  ^that,  in  case  the  purchaser  should  fail  to  comply  with 

■^  the  said  conditions,  the  deposit-money  should  be  forfeited,  and 
the  vendor  be  at  liberty  to  resell  the  said  tenements  with  the  appur- 
tenances ;  and  the  deficiency,  if  any,  together  with  all  charges,  should 
be  made  good  by  the  defaulter ;  as  by  the  said  conditions  of  sale,  kc. 
That,  on  the  said  exposure  to  sale,  defendant  was  the  highest  bidder  for, 
and  then  became  and  was  in  due  manner  declared  to  be  the  purchaser 
of,  lot  1  of  the  said  premises,  at  and  for  a  large  sum  of  money,  to  wit, 
1202.  And  thereupon  afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, in  consideration  thereof,  and  that  plaintiff,  at  the  request  of  defend- 
ant, had  then  promised  defendant  to  perform  and  fulfil  all  things  in  the 
said  conditions  of  sale  contained,  on  the  part  of  the  vendor  to  be  per- 
formed and  fulfilled,  he,  the  said  defendant,  &c.  (mutual  promises). 
And,  although  plaintiff  hath  always  been  ready  and  willing  to  perform, 
and  hath  duly  performed,  all  conditions  precedent,  and  other  things  on 
his  part  to  be  done  and  performed  as  such  vendor  as  aforesaid,  yet 
defendant,  disregarding,  ac,  did  not  nor  would  pay  down  into  the 
hands  of  the  auctioneer  201.  per  cent,  in  part  payment  of  the  said 
purchase-money,  pursuant  to  the  said  conditions  of  sale  and  his  said 
promise,  but  wholly  neglected  and  refused  so  to  do.  And,  for  assigning 
a  further  breach,  plaintiff  further  saith  that,  although  defendant  did 
sign  an  agreement  for  the  payment  of  the  remainder  of  the  said  pur- 
chase-money on  or  before  the  loth  day  of  June  then  next  ensuing,  yet 
defendant,  further  disregarding,  &c.,  did  not  nor  would,  on  or  before  the 
said  15th  day  of  June  then  next  ensuing,  or  at  any  other  time,  pay  or 
cause  to  be  paid  to  plaintiff  the  remainder  of  the  said  purchase-money, 
♦4-871  ^^  *^^y  P*'^*  thereof,  *but  then  wholly  neglected  and  refused  so 

^  to  do,  and  wholly  refused  then,  or  at  any  other  time,  to  complete 
the  said  purchase  according  to  the  said  conditions  and  his  said  promise. 
And,  for  assigning  a  further  breach,  plaintiff  further  saith  that,  default 
having  been  made  in  payment  of  the  said  deposit,  and  also  in  payment 
of  the  remainder  of  the  purchase-money  as  aforesaid,  the  plaintiff  after- 
wards, and  after  the  said  15th  day  of  June,  to  wit,  on  the  30th  day  of 
June,  A.  D.  1857,  according  to  and  by  virtue  of  the  said  conditions  of 
sale,  again  exposed  the  said  premises,  so  purchased  by  defendant  as 
aforesaid,  to  sale  by  public  auction,  under  and  subject  to  certain  terms 
and  conditions  of  sale  similar  to  the  terms  and  conditions  of  sale  under 
which  defendant  became  the  purchaser  as  aforesaid :  and  the  same  were 
then,  at  such  last-mentioned  exposure  to  sale  as  aforesaid,  resold  for  a 
much  less  price  or  sum  than  the  said  price  or  sum  for  which  the  same  bad 
been  sold  to  defendant  as  aforesaid,  to  wit,  for  the  sum  of  105/.  only. 
Whereby  there  then  was  a  deficiency  between(a)  the  said  price  for  which 
the  same  were  so  sold  on  such  resale  to  a  large  amount,  to  wit,  to  the 
amount  of  15/. :  and  the  charges  attending  such  resale  then  amounted 
to  a  certain  other  sum  of  money,  to  wit,  the  sum  of  92.  59.  Tet  defend- 
ant, further  disregarding  the  said  conditions  of  sale  and  his  said  promise, 
hath  not  as  yet  paid  the  said  sums  of  152.  and  92.  59.  or  either  of  them, 
or  any  part  thereof.  And  plaintiff  hath  duly  performed  all  conditions 
precedent  on  his  part  to  maintain  this  action  for  the  non-payment  hy 
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the  defendant  of  the  said  20  per  cent,  in  part  of  his  said  purchase-monej 

ETirsuant  to  *the  said  conditions,  and  also  for  the  non-payment  rt^AQQ 
J  the  defendant  of  the  deficiency  and  expenses  on  and  attending  ^ 
Buch  resale  as  aforesaid. 

Fleas :  1.  Non  assampsit. 

2  &  3.  As  to  the  second  breach :  pleas  not  now  material. 

Issnes  on  all  the  pleas. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  Sittings  in  last  Hilary 
Term,  it  appeared  that  the  defendant  became  purchaser,  as  stated  in  the 
declaration,  on  15th  May,  1857,  for  1202.  The  conditions  of  sale  which 
became  material  on  the  following  argument  were  the  following. 

1.  *^That  the  highest  bidder  shall  be  the  purchaser,"  &c. 

3.  ^^  That  the  purchaser  of  each  lot  shall  forthwith  pay  into  the  hands 
of  the  auctioneer  a  deposit  of  20  per  cent,  upon  the  purchase-money, 
and  sign  the  agreement  at  the  end  of  these  conditions  to  pay  tne 
remainder  at  the  office  of  Mr.  French  of  Littlehampton,  the  solicitor  of 
the  vendor,  on  or  before  the  15th  June  next :  upon  payment  whereof 
each  purchaser  shall  be  entitled  to  the  possession  of  the  lot  purchased, 
or  to  the  rents  and  profits  of  such  as  may  be  let.  But,  if,  from  any 
cause  whatever,  the  whole  purchase-money  shall  not  be  then  paid,  the 
remainder  thereof  shall  bear  interest  at  5  per  cent,  per  annum  from  that 
time  until  payment;  without  prejudice,  however,  to  the  right  of  the 
vendor  requiring  the  completion  of  the  purchase  or  of  reselling  the  lot 
under  the  7th  condition  if  he  shall  so  think  fit." 

7.  *'  That,  if  the  purchaser  of  either  lot  shall  fail  to  comply  with  these 
conditions,  the  deposit-money  shall  be  actually  forfeited  to  the  vendor, 
who  shall  be  at  full  '^'liberty  to  resell  such  lot  either  by  public  r^^oq 
auction  or  private  contract ;  and  any  deficiency  that  mav  arise  ^ 
upon  such  resale,  together  with  all  expenses  attending  the  same,  shall 
immediately  after  such  second  sale  be  made  good  by  such  defaulter ; 
and,  on  non-payment  thereof,  such  amount  shall  be  recoverable  by  the 
vendor  as  and  for  liquidated  damages,  without  the  necessity  of  previously 
tendering  an  assignment  or  other  assurance  to  such  defaulter.  But  any 
increase  of  price  that  may  be  produced  at  such  second  sale  shall  belong 
to  the  vendor." 

The  defendant  and  the  auctioneer  signed  the  following. 

"  Memorandum.  It  is  hereby  declared  that  Mr.  John  Henly  has  this 
day  purchased  by  public  auction  lot  1,  mentioned  in  the  particulars 
hereto,  subject  to  the  foregoing  conditions  of  sale,  for  the  sum  of  120/. ; 
and^  further,  that  the  said  sale  and  purchase  shall  be  completed  agree- 
ably to  the  said  conditions.  As  witness  the  hands  of  the  said  Jabes 
Streeter  and  John  Henly,  this  loth  day  of  May,  1857.  John  Hhnly, 
Jabbz  Strbetbr.'* 

The  defendant  did  not  pay  the  deposit,  or  complete  the  purchase :  and 
the  plaintiff,  after  notice  to  the  defendant,  resold  the  property  by  public 
auction  for  105/.  The  expenses  of  the  second  sale  amounted  to  9Z.  5$, 
The  jury  found  for  the  defendant  on  the  issues  upon  the  second  and 
third  pleas,  but  for  the  plaintiff  on  the  first  issue ;  damages  48/.  5«., 
being  the  aggregate  of  24/.  (20  per  cent,  on  120/.),  15/.  (difference  be- 
tween 120/.  and  105/.},  and  9/.  5«.  (expenses  of  second  sale). 

Or^tSj  in  last  Hilary  Term,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  a  new  trial  should  not  be  had,  '*  for  misdirection^ 
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on  the  ground  that  the  plaintifT  was  not  entitled  to  recover  as  well  the 
*4Qm  *^™o^"^  *which  ought  to  have  been  paid  as  deposit  as  the  amount 
J  of  his  damages ;  or  why  the  verdict  should  not  be  reduced  by  the 
sum  of  24?.,  on  the  ground  that  the  plaintiff  is  not  entitled  to  recover 
that  sum  as  deposit,  as  well  as  all  the  damages." 

In  this  Terra,(fl) 

Hannen  showed  cause. — The  question  is,  whether  the  deposit  is  to  be 
reckoned  as  only  forming  part  of  the  damages  resulting  from  the  non- 
performance of  the  contract,  or  whether  the  plaintiff  is  entitled  to  the 
deposit,  as  an  absolute  forfeiture,  and  to  the  damages  besides.  There 
IS  little  authority  on  the  point ;  and  the  question  mast  be  determined 
by  the  language  of  the  particular  agreement.  It  appears  that  the 
parties  contemplated  that  the  difference  on  the  resale  should  be  cumula- 
tive. Suppose  the  purchaser,  immediately  upon  the  sale,  had  failed  to 
comply  with  the  conditions,  by  the  seventh  condition  the  deposit-money 
would  have  thereupon  been  ^'  actually  forfeited ;"  and,  after  that,  the 
vendor  would  have  been  at  full  liberty  to  resell,  and  recover  any  defi- 
ciency and  the  expenses  of  sale.  The  one  was  manifestly  not  intended 
to  exclude  the  other.  In  Icely  v.  Grew,  6  N.  &  M.  467,  the  conditions 
of  sale  stipulated  that,  if  the  purchaser  should  fail  to  comply  with  any 
of  the  conditions,  "  the  deposit  shall  be  forfeited,  as  liquidated  damages, 
to  be  retained  by  the  vendors,  who  shall  be  at  liberty  to  rescind  the 
contract,  and  resell  the  lot ;"  '^  and  the  deficiency,  if  any,  by  the  second 
sale,  together  with  all  charges  attending  the  same,  shall  be  made  good 
*4911  *^7  ^^^  defaulter."  It  was  held  that  the  mere  stipulation  as  to 
-'  the  deposit  did  not  qualify  the  rest  of  the  contract ;  and  that  it 
need  not  be  set  out  in  the  declaration,  the  plaintiff  being  entitled  to 
general  damages  upon  the  resale,  and  the  clause  as  to  the  deposit  apply- 
ing only  to  the  breach  of  any  particular  condition.  That,  as  far  as  it 
goes,  is  in  the  plaintiff's  favour,  though  it  is  not  quite  clear  what  was 
there  done.  The  reporters  have  added  a  note  (a)  pointing  out  that  it 
did  not  appear  whether  the  jury,  in  assessing  the  damages,  gave  credit 
for  the  deposit.  The  defendant,  in  the  present  case,  must  contend  that 
the  seventh  condition  contemplates  only  an  indemnity :  but  that  is  in- 
consistent with  its  language.  If  there  had  been  no  resale,  there  would 
simply  have  been  a  forfeiture  of  the  deposit :  then  the  additional  right 
of  resale,  with  its  consequences,  is  also  reserved.  Suppose  the  action 
had  been  merely  for  the  deficiency  on  the  resale,  and  the  expense: 
no  doubt  the  whole  of  the  deficiency  and  expenses  could  have  been 
recovered :  but  how  could  such  a  recovery  affect  the  right  to  the 
deposit  ? 

QriffUij  contrd.. — There  is,  as  has  been  said,  no  direct  authority :  but 
the  point  must  have  been  considered  in  Icely  v.  Grew,  6  N.  &  &f.  467. 
At  all  events,  that  case  is  not  against  the  defendant.  The  Court  will 
not  adopt  a  qonstruction  favouring  a  penalty.  If  the  vendor  chooses 
not  to  resell,  he  is  to  resort  to  the  deposit  as  his  remedy :  if  he  does 
resell,  he  relies  upon  the  amount  of  damage  resulting  from  that.  A 
question  something  like  this  arose  in  Palmer  v.  Temple,  9  A.  &  E.  508 

*4991  ^'  ^'  ^'       ^^^'  ^^) '  ^^^  there  the  deposit  was  held  *not  to  be 
^-'  torfeited  by  the  failure  to  perform  the  bargain,  because  there 

(«)  May  22d.    Before  Lord  Cempbelli  C.  J.,  Coleridge,  Erie,  and  Crompton,  Ji. 
(6)  Note  (a)  to  6  N.  ft  M.  469. 
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was  a  distinct  clause  stipulating  for  the  forfeiture  of  another  sum,  in 
that  event.  It  appears,  however,  from  the  concluding  part  of  the  judg- 
ment there,  that,  if  there  were  here  no  words  of  forfeiture,  the  defend- 
ant might  recover  back  the  deposit.  In  Savile  v,  Savile,  1  P.  Wms. 
745,  a  vendee  was  allowed  to  refuse  to  complete  the  purchase  upon  the 
mere  forfeiture  of  the  deposit.  Here  the  resale  opens  the  whole  ques- 
tion of  damages,  which,  if  there  had  been  no  resale,  would  have  been 
liquidated  to  the  amount  of  the  deposit:  by  the  words  of  the  seventh 
condition,  on  the  resale  the  damages  are  liquidated  to  the  amount  of 
the  deficiency  and  the  expenses.  Nothing  is  said  as  to  the  '*  forfeiture** 
of  the  deposit  being  cumulative  upon  the  loss  on  the  resale ;  which 
might  easily  have  been  stipulated  for.(a)  *  Cur.  adv,  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

There  having  been  an  actual  forfeiture  of  the  deposit  by  the  express 
words  of  the  seventh  condition,  the  deposit,  if  paid,  could  not  in  any 
event  have  been  recovered  back  by  the  purchaser ;  and  the  seller  would 
have  been  entitled  to  any  additional  benefit  on  a  resale.  But,  the 
seller  having  obtained  a  right  to  the  forfeited  deposit,  and  making  a 
further  demand  of  damages  sustained  on  the  resale,  it  becomes  neces- 
sary to  consider  what  was  the  nature  of  the  deposit.  Now  it  is  well 
^settled  that,  by  our  law,  following  the  rule  of  the  civil  law,  a  r^AQQ 
pecuniary  deposit  upon  a  purchase  is  to  be  considered  as  a  pay-  ^ 
ment  in  part  of  the  purchase-money^  and  not  as  a  mere  pledge :  Sugd. 
y.  &  P.  ch.  I.,  sect.  III.,  art.  18  (13th  ed.).  Therefore  in  this  case,  had 
the  deposit  been  paid,  the  balance  only  of  the  purchase-money  would 
have  renaained  payable.  What  then,  according  to  the  seventh  condition, 
is  the  deficiency  arising  upon  the  resale  which  the  seller  is  entitled  to 
recover  ?  We  think  the  difference  between  the  balance  of  the  purchase- 
money  on  the  first  sale  and  the  amount  of  the  purchase-money  obtained 
on  the  second  sale :  or,  in  other  words,  the  deposit,  although  forfeited 
so  far  as  to  prevent  the  purchaser  from  ever  recovering  it  back,  as, 
without  a  forfeiture,  he  might  have  done  (Palmer  v.  Temple,  9  A.  &  E. 
508  (E.  G.  L.  R.  vol.  86) ),  still  is  to  be  brought  by  the  seller  into  account 
if  he  seeks  to  recover  as  for  a  deficiency  on  the  resale. 

The  rule  to  reduce  the  damages  to  24/.  08.  will  therefore  be  absolute. 

Lord  St.  Leonards  takes  the  same  view  with  ourselves. 

Rule  absolute  for  reducing  the  damages. 

(a)  See  Sugden'A  V.  A  P.  ch.  i.  sect  ii.  art  75,  76,  (13th  ed.). 
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Defendant,  at  Lancaster,  yerbally  ordered  goods  of  the  value  of  more  than  lOL  to  be  sent  to  him 
at  Lancaster  from  London  by  plaintiff;  and  be  directed  that  the  goods  should  be  sent  by  eea 
from  O.'s  wharf,  which  was  the  only  wharf  in  London  whence  goods  were  shipped  for 
Lancaster;  and  from  wbieh  wharf  goods  had  previously  been  sent  by  plaintiff  to  defendant. 
Plaintiff  sent  the  goods  to  G.'s  wharf;  whence  the  wharfinger  sent  them  by  a  ship,  selected 
Vj  himself,  for  Liverpool ;  but  the  cargo  was  lost  by  the  ship  being  wrecked  on  her  voyage 
from  London  to  Liverpool.  An  invoice  was  sent,  at  the  time  of  the  shipment^  by  plaintiff  to 
defendant ;  which  defendant  never  received. 

Held :  that  the  defendant  did  not  accept  and  actually  receive  the  goods,  within  the  meaning  of 
sect.  17  of  the  Statute  of  Frauds  (29  G.  2,  c.  3). 

Declaration  for  goods  bargained  and  sold,  sold  and  delivered, 
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money  paid,  and  on  accounts  stated.     Plea:  Never  indebted.     lasae 
thereon. 

On  the  trial,  before  Erie,  J.,  at  the  London  Sittings  after  last  Hilary 
Term,  it  appeared  that  the  plaintiff  was  a  wine  merchant  in  London, 
and  the  defendant  a  wine  merchant  at  Lancaster ;  and  that  the  action 
was  brought  for  the  recovery  of  311,  10«.,  the  price  of  some  brandy 
purchased  of  the  plaintiff  by  the  defendant.  The  order  was  given  at 
Lancaster,  in  July,  1853,  to  Symons,  the  plaintiff's  traveller,  by  the 
defendant,  verbally ;  the  defendant  directing  that  the  brandy  should  be 
sent  to  him  by  sea  from  Griffin's  Wharf,  London,  which  appeared  to  be 
the  only  wharf  in  London  whence  goods  were  shipped  for  Lancaster  ; 
and  from  which  wharf  goods  had  previously  been  sent  by  the  plaintiflT 
to  the  defendant.  The  brandy  was  sent  to  this  wharf  on  80th  Septem* 
ber,  1853;  and  the  wharfinger  shipped  it  on  board  The  Emerald  Isle, 
a  vessel  bound  for  Liverpool.  This  ship  appeared  to  have  been  selected 
by  the  wharfinger  himself.  The  following  invoice  and  letter  were  sent, 
on  1st  October,  to  the  defendant. 

^ 4Qr-i  *"  London,  30th  September,  1853. 

J  "  Mr."  William  Bush,  Lancaster. 

*'  Bought  of  Lemon  Hart  &  Son 

"One  Hhd  Superior  Jersey  Brandy,  60  Galls,  at  12/6  per  Gall. 
£37  :  10  :  0. 

"  To  Oriffin's  Wharf:  per  Eliza." 

"  Sir,  We  have  forwarded  the  above  agreeably  with  your  instructions 
to  Mr.  G.  Symonds,  when  he  last  had  the  pleasure  of  seeing  yoiu 
Soliciting  your  future  favours.  We  are,  yours  truly,  pro  Lemon  Hart  & 
Son,  James  Cutler." 

The  defendant,  however,  denied  having  received  this  invoice,  and,  on 
being  asked  for  payment,  said  that  he  knew  nought  about  it,  and  had 
never  received  the  brandy ;  a  denial  which  he  repeated  on  subsequent 
occasions.  It  appeared  that  the  vessel  and  cargo  were  both  lost  on  the 
voyage  from  London  to  Liverpool.  The  defendant's  counsel  contended 
that  there  was  no  receipt  of  the  brandy,  so  as  to  satisfy  the  17th  section 
of  the  Statute  of  Frauds.  A  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  as  after  mentioned. 

M,  ChamberSy  in  last  Easter  Term,  obtained  a  rule  calling  on  the 
plaintiff  to  show  cause  why  a  verdict  should  not  be  entered  for  the  de- 
fendant, or  why  a  nonsuit  should  not  be  entered :  ^'  on  the  ground  that 
there  was  no  sufficient  evidence  of  an  acceptance  and  receipt  of  the 
goods  within  the  17th  section  of  the  Statute  of  Frauds,  so  as  to  bind 
the  defendant." 

Luzh  and  (7.  TT.  Wood  now  showed  cause* — There  was  enough  in 
♦jQfil  ^^^^  ^*^®  ^^  satisfy  sect.  17  of  the  Statute  *of  Frauds,  29  C.  2, 
"^^^-l  c.  3.  In  Meredith  v.  Meigh,  2  E.  &  B.  364  (E.  C.  L.  R.  vol.  75), 
the  defendant  ordered  goods  of  plaintiff,  and  directed  that  they  should 
be  sent  by  sea  to  a  carrier,  whom  the  defendant  named,  and  who  trans- 
mitted goods  by  inland  navigation  to  the  defendant's  residence.  The 
E  lain  tiff  selected  a  ship,  and  sent  the  goods  consigned  to  the  carrier ; 
ut  they  were  lost  at  sea  before  reaching  the  carrier.  The  plaintiff  had 
sent  the  bill  of  lading,  in  which  the  carrier  was  named  as  consignee,  to 
the  carrier.     The  defendant,  though  he  knew  of  all  this,  did  nothing, 
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verbally  or  otherwiee.  It  was  held  that  there  was  not  evidence  for  a 
jar;  of  an  acceptance  and  receipt  within  sect.  17  of  the  Statute  of 
Frauds.  But  here  the  goods  actually  reached  the  wharfinger  named  by 
the  defendant :  that  is  a  receipt  and  actual  acceptance  of  them  by  the 
defendant's  agent.  It  is  not  material  that  the  defendant  had  no  oppor- 
tunity of  examining  the  goods :  that  does  not  affect  the  question  as  to 
the  Statute  of  Frauds,  which,  as  it  is  now  held,  may  be  satisfied  by 
facts  still  leaving  it  open  to  the  vendee  to  object  that  the  goods  are  not 
such  as  to  correspond  with  sample.  In  Hanson  v,  Armitage,  5  B.  &; 
Aid.  557  (E.  C.  L.  R.  vol.  7),  it  was  held  not  sufficient,  for  the  purpose 
of  the  statute,  to  deliver  the  goods  to  a  wharfinger  by  whom  goods  bad 
usually  been  forwarded  from  the  vendor  to  the  vendee :  it  did  not  there 
appear  that  the  wharfinger  was  designated  by  the  vendee  on  the  parti- 
cular occasion.  [Lord  Campbell,  C.  J. — That  case  must  now  be  consi- 
dered the  leading  case  on  this  point.]  It  has  been  overruled  on  one 
point,  namely,  as  to  the  continuance  of  the  right  of  objecting  to  the 
goods  being  enough  to  prevent  the  delivery  from  being  sufficient  p^aqy 
^under  the  statute  :(a)  but  otherwise  it  must  be  considered  as  ^ 
law :  it  is,  however,  distinguishable  from  the  present  case  on  the  ground 
pointed  out.  In  an  earlier  case,  Hart  v.  Sattley,  3  Campb.  528,  Cham- 
bre,  J.,  held  that  a  delivery  to  a  carrier  usually  employed  between  the 
parties  was  sufficient.  [Lord  Campbell,  C.  J. — In  Meredith  v.  Meigh 
we  treated  Hart  v.  Sattley  as  overruled.]  It  was,  however,  cited  in 
Morton  v.  Tibbett,  15  Q.  B.  428  (E.  G.  L.  R.  vol.  69),  and  apparently 
treated  by  the  Court  as  an  authority.  [Lord  Campbell,  C.  J. — In 
Morton  v.  Tibbett  the  vendee  took  a  sample,  and  directed  the  destina- 
tion of  the  goods :  that  was  clearly  evidence  of  acceptance.]  The  pre* 
sent  case  has  the  fact,  which  was  not  in  Hart  v.  Sattley,  that  the  parti- 
cular wharfinger  is  named  by  the  vendee  for  the  particular  goods.  And 
the  invoice  is  sent,  at  the  time  when  the  goods  are  sent,  and  is  never 
repudiated.  In  Bushel  v.  Wheeler, (6)  it  was  held  to  be  evidence  for  a 
jury,  of  an  acceptance  within  the  statute,  that  the  vendee  had  ordered 
the  goods  to  be  sent  by  a  particular  sloop,  and  afterwards  saw  them  in 
the  warehouse  of  the  owner  of  the  sloop,  and,  though  he  then  told  the 
warehouse-man  that  he  would  not  take  to  the  goods,  did  not  communicate 
to  the  vendor  his  repudiation  for  five  months.  The  judgment  of  Cole- 
ridge, J.,  in  that  case  is  strongly  in  favour  of  the  present  plaintiff. 

M,  Chambers  and  T.  Jones  (Northern  Circuit),  contrdr,  were  not  called 
upon. 

*Lord  Campbell,  C.  J. — The  Legislature  continues  to  main-  r^^go 
tain  sect.  17  of  the  Statute  of  Frauds ;  and  I  do  not  think  that  ^ 
the  enactment  is  satisfied  by  the  facts  of  this  case.  All  that  can  be 
said  is  that  the  purchaser  here  named  the  wharf,  and  that  there  was  a 
delivery  at  that  wharf.  I  think  that,  where  there  is  a  verbal  contract 
and  an  order  to  deliver  to  a  particular  carrier,  a  delivery  to  that  carrier 
does  satisfy  the  statute.  But  in  the  present  case  there  was  a  delivery 
at  the  wharf  only :  the  wharfinger  had  only  to  see  that  the  goods  were 
properly  put  on  the  wharf  and  hoisted  on  board  ship.  Hart  v.  Sattley, 
3  Campb.  528,  is  no  longer  law,  as  we  declared  in  Meredith  v.  Meigh, 
2  E.  &  B.  364  (E.  C.  L.  R.  vol.  75). 

(a)  See  Morton  v.  Tibbett^  15  Q.  B.  428  (B.  G.  L.  R.  vol  69). 
(6)  Note  to  Morton  v.  Tibbett,  15  Q.  B.  442. 
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Coleridge,  J. — ^I  am  of  the  same  opinion.  It  is  impossible  to  say 
that  the  mere  naming  of  the  nrharf  makes  the  wharfinger  the  agent  to 
accept.  Mr.  Lush  aeems  to  assume  that  the  wharfinger  uras  placed  in 
the  situation  of  the  vendee.     But  the  facts  do  not  bear  that  out. 

Erlb,  J. — I  agree  that  the  sending  to  the  wharf  and  the  putting  on 
the  wharf  does  not  satisfy  the  words  ^^  accept"  ^'  and  actually  receive/* 
however  absurd  the  words  of  the  statute  may  be. 

(Cbompton,  J.,  had  left  the  Court.)  Rule  absolute. 


*499]  *ELIZABETH  PENROSE  v.  JOHN  MARTYR.   Junel. 

p.  directed  a  bill  to  a  company  of  limited  liability  by  the  name  of  The  B.  W.  Steam  Packet 
company,  its  full  name  being  the  S.  W.  Steam  Packet  Company,  Limited.  J.  M.,  who  wm 
secretary  to  the  company,  wrote  across  it  ''  Accepted,  payable  at  Messrs.  B.  A  Co.,  J.  IL, 
secretary  to  the  said  company."    The  bill  was  not  honoured. 

Held,  on  demurrer  to  a  plea,  that  J.  M.  was  personally  liable  to  P.  under  The  Joint  Stock 
Companies  Act,  1856  (19  A  20  Vict.  c.  47),  s.  31. 

First  count :  That  defendant,  at  the  time  of  the  signing  by  him  of 
the  bill  of  exchange  hereafter  mentioned,  was  an  officer,  to  wit,  the  secre- 
tary of  The  Saltash  Watermen's  Steam  Packet  Company,  Limited ;  and 
plaintiff,  by  her  bill  of  exchange,  now  overdue,  directed  to  the  said 
company,  to  wit,  by  the  name  of  The  Saltash  Watermen's  Steam  Packet 
Company,  Saltash,  required  the  said  company  to  pay  to  plaintiff  392. 
49.  Sd.j  two  months  after  date;  and  defendant  signed  the  said  bill 
on  behalf  of  the  said  company  as  the  acceptor  thereof.  Averment: 
That  the  name  of  the  said  company,  The  Saltash  Watermen's  Steam 
Packet  Company,  Limited,  is  not  mentioned  in  the  said  bill  of  exchange, 
or  in  the  said  acceptance  thereof  by  defendant,  in  manner  required  by 
The  Joint  Stock  Companies  Act,  1856 ;  and  that  plaintiff  was  and  is 
the  holder  of  the  said  bill  of  exchange;  and  the  same  has  not  been  paid 
by  the  said  company.  Wherefore  plaintiff  sues  defendant,  according  to 
the  form  and  effect  of  the  said  statute. 

First  plea  to  the  first  count :  That  the  bill  was  by  plaintiff  herself, 
and  no  other  person,  addres»ed  and  directed  in  the  form  and  words  in 
the  said  first  count  mentioned ;  and  that  the  said  supposed  acceptance 
of  the  same  by  defendant  on  behalf  of  the  company  was  in  and  by  the 
words  following,  and  in  and  by  no  other  or  different  words  or  form,  that 
is  to  say:  ^'Accepted,  payable  at  Messrs.  Barclay  &  Co.,  Bankers, 
'*'5001  ■'^^^^^^*  *John  Martyr,  Secretary  to  the  said  Company."  Issue 
-■   thereon. 

Plea  2 :  That  defendant  did  not  sign  the  bill  on  behalf  of  the  com- 
pany as  acceptor  thereof. 

Second  replication  to  plea  1 :  That,  at  the  time  of  the  drawing  and 
acceptance  of  the  bill,  plaintiff  did  not  know,  and  defendant  did  know, 
that  the  said  company  was  a  company  with  limited  liability  under  the 
said  statute.     Issue  thereon. 

The  defendant  also  demurred  to  the  first  plea.     Joinder  in  demurrer. 

The  fourth  count  was  on  another  bill  of  exchange,  on  which  there  were 
similar  pleadings.    There  were  also  other  counts  not  necessary  to  notice. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Guildhall  Sittings 
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after  last  Easter  Term,  the  bills  were  produced.     The  first  was  in  the 
following  form : — 

"  Plyme,  7  month  9  (July),  1857. 
"  £S9 :  4 :  8. 

^'  Two  months  after  date  pay  to  my  order,  in  London,  S9L  48.  8(2., 
?alue  received.  ^^  Elizabeth  Penrose.'' 

"  To  The  Saltash  Watermen's  Steam 
Packet  Company,  Saltash." 

[Across  the  face  of  this  was  written  "  Accepted,  payable  at  Messrs.  Barclay  A  Co.,  Bankers, 
London.    John  Martyr,  Sec^  to  the  s'  C^"] 

The  other  bill  was  similar,  except  in  date  and  amount. 

The  handwriting  across  the  bills  was  that  of  the  defendant. 

It  was  admitted  that  the  company  was  registered  as  a  company  with 
limited  liability,  and  that  the  defendant  was  the  secretary  of  that  com- 
pany, having  power  to  accept  bills  on  its  behalf.  The  plaintiff  proved 
that  she  *drew  the  bills  for  coals  supplied  to  the  company,  and  r«ff  a^ 
that  she  was  not,  aware  that  the  company  was  limited  till  after  ^ 
the  bills  were  accepted. 

The  verdict  was  directed  for  the  plaintiff,  with  leave  to  move  to  enter 
ft  verdict  for  the  defendant. 

M,  Smithy  in  the  ensuing  Term,  obtained  a  rule  to  show  cause  why 
the  verdict  should  not  be  entered  for  the  defendant,  on  the  ground  that 
the  pleas  were  proved,  and  that  the  defendant  was  not  liable ;  or  why 
the  judgment  on  the  first  and  corresponding  count  should  not  be  arrested, 
or  entered  for  the  defendant,  notwithstanding  the  verdict  on  the  second 
replication. 

The  Court  directed  that  the  demurrer  should  be  argued  at  the  same 
time  as  the  rule. 

Raymond  now  showed  cause,  and  argued  in  support  of  the  demurrer. — 
The  Joint  Stock  Companies  Act,  1856  (19  &  20  Vict.  c.  47),  s.  81, 
enacts  that,  if  any  oflScer  of  a  limited  company,  or  any  person  on  its 
behalf,*  ^*  signs  or  authorizes  to  be  signed  on  behalf  of  such  company 
any  bill  of  exchange,  promissory  note,  endorsement,  check,  order  for 
money  or  goods,  or  issues,  or  authorizes  to  be  issued  any  bill  of  parcels, 
invoice,  receipt,  or  letter  of  credit  of  the  company,  wherein  its  name  is 
not  mentioned  in  manner  aforesaid"  (that  is,  in  characters  easily  legible  ; 
•eet.  30),  ^'  he  shall  be  liable  to  a  penalty  of  fifty  pounds,  and  shall 
further  be  personally  liable  to  the  holder  of  any  such  bill  of  exchange, 
promissory  note,  check,  or  order  for  money  or  goods,  for  the  amount 
thereof,  unless  the  same  is  duly  paid  by  the  company."  The  bill,  it 
appears  on  the  record,  was  directed  to  the  company,  and  is  accepted  by 
the  defendant,  who  signs  it  as  secretary  to  the  company.  If  the  word 
*Mimited"  "^had  not  been  omitted  this  would  have  been  an  accept-  r«cAo 
ance  binding  the  company  and  not  the  4cfendant.  Lindus  v.  ^ 
Melrose,  2  H.  &  N.  298.t    (He  was  then  stopped  by  the  Court.) 

M.  Smith  and  Karalake,  contr^. — The  enactment  is  a  penal  one,  and 
mnst  be  construed  strictly.  Here  there  was  no  draft  properly  directed 
to  the  company.  [Lord  Campbell,  C.  J. — The  enactment  is  partly 
penal,  and  also  remedial,  intended  to  protect  the  creditors  by  securing 
to  them  notice  that  they  deal  with  a  company  which  is  '^  limited."  Is 
not  a  bill  like  this  such  a  bill  as  was  contemplated  by  the  Legislature  ?] 
The  officer  is  to  be  liable  only  in  case  the  company  do  not  pay ;  there 
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must  be  such  an  acceptance  as  to  bind  the  company,  or  the  Act  does  not 
apply.  Now  here  is  no  acceptance  at  all ;  the  bill  is  addressed  to  the 
company ;  it  could  not  be  accepted  by  any  one  but  the  drawee :  Mare  v. 
Charles,  5  E.  &  B.  978  (E.  C.  L.  R.  vol.  85).  [Crompton,  J.— That 
was  the  converse  of  the  present  case :  the  draft  there  was  addressed  to 
the  defendant  personally,  and  he  accepted,  in  terms  that  left  it  ambi* 
guous  whether  he  accepted  for  himself  or  for  a  company.  The  Court 
thought  it  a  strong  ground  for  construing  the  acceptance  as  binding 
himself,  that  otherwise  it  would  have  been  inoperative.  But  that  argu- 
ment makes  the  other  way  here.] 

Lord  Campbell,  C.  J. — I  think  the  case  too  clear  for  serious  argu- 
ment. The  draft  is  directed  to  the  company ;  and  it  is  accepted  by 
their  officer ;  and,  though  he  does  not  say  in  terms  that  he  accepts  it  for 
them,  he  says,  "Accepted"  "John  Slartyr,  Secretary  to  the  said 
*^0^1  *^o™P^^7  9**  which  is  saying  he  signed  it  on  their  behalf.  So  he 
^  has  signed  a  bill  on  their  behalf  without  their  name  on  it. 

CoLERiDQE,  J. — The  object  of  the  Legislature  obviously  was  to  force 
notice  of  the  limited  liability  on  those  dealing  with  the  company ;  and 
the  clause  is  in  one  sense  penal,  in  another  remedial.  I  cannot  doabt 
that  this  is  within  the  enactment. 

(Erlb,  J.,  not  having  heard  the  whole  argument,  took  no  part  in  the 
judgment.) 

Crompton,  J. — I  think  that  the  intention  of  the  enactment  plainly 
was  to  prevent  persons  from  being  deceived  into  the  belief  that  they  had 
a  security  with  the  unlimited  liability  of  common  law,  when  they  had 
but  the  security  of  a  company  limited ;  and  that,  if  they  were  so  de- 
ceived, they  should  have  the  personal  security  of  the  officer.  Therefore 
I  think  we  must  see  that  the  acceptance  is  one  which,  if  the  name  had 
been  right,  would  have  bound  the  company.  Now  it  was  said  in  Mare 
V.  Charles,  5  E.  &  B.  978  (E.  C.  L.  R.  vol.  85),  and  I  think  it  has  been 
approved  of  in  the  Exchequer  that  it  is  a  strong  argument  for  construiDg 
an  acceptance  as  intended  to  bind  the  drawee,  that  it  would  be  inopera- 
tiiw  if  not  so  intended ;  and,  applying  that  principle,  this  is  an  accept- 
ance for  the  company.  And,  if  this  purports  to  be  an  acceptance  on 
behalf  of  the  company,  I  cannot  doubt  that  the  case  is  within  the  enact- 
ment. 

Judgment  on  the  demurrer  for  plaintiff* 
Rule  discharged. 


♦5041       *JOSEPH  STONE,  Appellant,  v.  SAMUEL  DEAN, 
^  Respondent.    June  1. 

Stat  13  A  14  Viet  o.  61,  s.  14,  giving  an  appeal  from  the  coantj  oonrt,  makes  it  a  oondition 
precedent  that  security  for  costs  should  be  giTon  within  ten  days  after  the  determlnatioa 
complained  of. 

This  was  an  appeal  from  the  county  court 'of  Derbyshire. 

On  the  appeal  being  called  on,  H,  Bullar  moved,  on  behalf  of  the 
respondent,  that  the  appeal  should  be  disallowed.  He  moved  on  affida- 
vits by  which  it  appeared  that  the  decision  of  the  county  court  was 
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gireii  on  the  10th  March.  On  the  20th  March  notice  of  appeal  waa 
given.  On  the  13th  April  a  draft  case  was  delivered  by  the  appellant 
to  the  respondent.  On  the  14th  April,  being  the  court  day,  the  respond- 
ent's ati;orney  objected  before  the  judge  that  the  case  ought  not  to  be 
settled,  as  no  security  had  been  given.  The  judge  overruled  the  objec- 
tion, and  adjourned  the  settling  of  the  case  to  a  future  day,  directing 
that  security  should  be  given  in  the  mean  time ;  which  was  done. 

U,  Bullar, — Stat.  13  and  U  Vict.  c.  61,  s.  14,  gives  an  appeal  to  the 
party  dissatisfied  with  the  determination  or  direction  of  the  county  court, 
*^  provided  that  such  party  shall,  within  ten  days  after  such  determina- 
tion or  direction,  give  notice  of  such  appeal  to  the  other  party,  or  his 
attorney,  and  alsp  give  security,  to  be  approved  by  the  clerk  of  the 
court,  for  the  costs  of  the  appeal.'*  The  natural  grammatical  sense  of 
those  words  is  to  make  the  giving  of  both  the  notice  of  appeal  and  the 
security  within  ten  days  a  condition  precedent :  and  that  condition  has 
not  been  fulfilled. 

*HayeB^  Serjt.^  showed  cause  in  the  first  instance. — The  seen-  r^ccnc 
rity  here  has  been  given  within  the  time  the  judge  of  the  county  *- 
court  thought  reasonable,  though  after  the  ten  days ;  and  the  question 
is  whether,  by  the  statute,  the  limit  of  ten  days  applies  to  the  second 
branch  of  the  proviso  as  well  as  to  the  first,  or  whether  the  period  for 
giving  security  is  to  be  a  reasonable  time  after  the  giving  of  the  notice 
of  appeal.  The  scheme  of  the  Act  is  to  give  the  party  ten  days  for 
making  up  his  mind  whether  he  shall  appeal.  After  he  has  determined 
to  appeal  he  has  to  get  his  sureties,  have  them  approved,  and  have  the 
securities  perfected ;  all  of  which  must  take  time.  If  he  has  to  do  all 
thia  within  the  ten  days,  his  time  for  consideration  whether  he  will 
appeal  or  not  is  much  cut  down ;  and  the  words,  provided  the  party  shall 
within  ten  days  give  notice  of  appeal,  "and  aUo  give"  security,  are  quite 
capable  of  meaning,  and  also,  scilicet  within  a  reasonable  time  thereafter, 
giTe  security.  The  words  "  within  ten  days"  do  not  necessarily  override 
both  branches. 

H.  Bullar  was  not  called  upon  to  support  his  rule. 

Lord  Campbbll,  C.  J. — I  am  of  opinion  that  we  must  strike  this 
appeal  out.  The  question  depends  on  the  construction  of  the  proviso  in 
Stat.  13  &  14  Vict.  c.  61,  s.  14.  In  the  natural  primfi  facie  sense  of  the 
words,  the  words  "within  ten  days  after  such  determination  or  direction" 
OTerride  all  that  follows.  If  they  do  not,  the  Act  prescribes  no  period 
within  which  the  security  must  be  given.  Now  I  assent  to  what  my 
brother  HaytM  says,  that  the  words  are  not  so  certain  but  that  we  might 
construe  them  as  he  does,  if  the  primft  facie  meaning  was  such  as  to  lead 
to  great  inconvenience.  *But  I  see  great  inconvenience  if  we  r«£n/« 
construe  them  in  any  other  than  the  prim&  facie  meaning.  It  is  ■- 
Tio  part  of  the  functions  of  the  judge  of  the  county  court  to  see  that  the 
security  is  given  in  due  time :  and  unless  the  Act  has  prescribed  a  period 
there  might  be  vexatious  delay. 

CoLBRiDQB,  J. — The  statute  gives  a  new  power  of  appeal  under  cer- 
tain circumstances :  but  if  that  power  of  appeal  were  given  without  some 
limitation  as  to  time  it  would  be  very  inconvenient.  There  is  therefore 
nothing  primfi  facie  against  the  limitation  as  to  time  extending  to  all  the 
conditions  preliminary  to  the  appeal.  Now  any  one  reading  the  words 
of  the  proviso  would  say  that^  unless  there  were  something  to  show  tbo 
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contrary,^  the  words  '^  within  ten  days"  apply  to  all  that  follows  in  the 
sentence.  My  brother  Hayes  says  that  the  effect  of  that  is  to  force  the 
party,  before  the  end  of  the  ten  days,  to  make  up  his  mind  whether  he 
will  appeal.  That  is  so;  and  whatever  limit  is  put  to  the  time  for  giving 
the  security  the  effect  would  be  the  same.  Construing  the  words  in 
their  ordinary  sense,  ten  days  is  the  time  prescribed ;  and  if  we  con- 
strued them  as  prescribing  no  time  there  would  be  much  inconvenience. 

Erle,  J. — I  think  it  might  have  been  very  judicious  to  have  enacted 
that  the  party  should  have  more  time  to  give  his  security,  and  to  have 
given  the  judge  of  the  county  court  power  to  enlarge  that  time,  fiut 
the  words  of  the  enactment,  as  it  stands,  plainly  do  not  do  so. 

Crompton,  J. — It  seems  to  me  that  the  words  are  plain,  and  that  if 
*^071  ^^  P^^  ^  forced  construction  on  them  *we  should  introduce  a 
^  mischievous  vagueness  as  to  time.  Delay  by  an  appeal  may  be 
very  vexatious :  and  I  think  the  enactment  very  judiciously  gives  a  fixed 
time  within  which  the  security  must  be  completed.  If  that  time  is  too 
short  the  Legislature  may  enlarge  it ;  but  I  think  it  would  be  dangerous 
if  they  were  to  render  the  period  uncertain.  It  is  enough,  however,  to 
say  that  the  primfi  facie  construction  of  the  words  is  plain,  and  that 
there  is  no  mischief  in  so  construing  them.  Appeal  struck  out. 


LORING  V.  WARBURTON.    June  1. 

An  action  lies  for  detaining  goods  taken,  under  a  distress  for  rent,  after  a  sufficient  tender  made 

before  impounding. 

Second  count:  that  plaintiff  occupied  certain  premises  as  tenant  at  a 
certain  rent:  and  defendant,  falsely  and  maliciously  pretending  that  40^ 
was  due  and  in  arrear  for  the  rent,  wrongfully  distrained  certain  goods 
of  plaintiff  of  much  greater  value  than  the  said  sum  of  40/.  then  upon 
the  premises ;  whereas  a  part  only,  to  wit,  302.,  was  due  and  in  arrear 
for  rent :  and,  although  afterwards,  and  before  defendant  impounded  the 
said  distress,  plaintiff  tendered  to  defendant,  in  discharge  of  the  aaid 
rent  so  due  and  in  arrear,  and  the  costs  and  charges  of  the  distress,  a 
sufficient  sum  to  cover  both,  to  wit,  40/.,  yet  defendant  would  not  accept 
it  and  restore  the  goods,  but  wrongfully  detained  them  until  plaintiff  was 
obliged  to  pay  and  did  pay  402.  for  the  rent  and  82.  Ts.  8(2.  for  the  costs, 
being  a  much  larger  sum  for  costs  and  charges  than  plaintiff  would 
otherwise  have  been  obliged  to  pay  had  defendant  received  the  sum 
tendered  as  he  ought. 

Demurrer.  Joinder. 
*^081  ^^hii*^  count :  that  defendant  had  taken  and  distrained  certain 
^  goods  of  plaintiff  as  a  distress  for  rent,  to  wit,  the  sum  of  402., 
claimed  by  defendant  to  be  due  and  in  arrear  in  respect  of  premises  in 
the  occupation  of  plaintiff,  and  on  which  the  goods  were  distrained :  and, 
before  defendant  had  impounded  the  distress,  plaintiff  tendered  to  de- 
fendant, in  discharge  of  the  said  arrear  of  rent  and  the  costs  of  the 
distress,  452.,  being  a  sufficient  sum  to  cover  both ;  but  defendant  re- 
fused it,  and  wrongfully  impounded  the  distress,  and  afterwards  con- 
verted the  goods  to  his  own  use. 
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Demurrer.     Joinder. 

Prentice^  for  the  defendant. — The  point  raised  is,  that  the  remedy  of 
the  tenant  is  by  replevin,  and  that  no  action  lies  for  detaining  the  dis- 
tress: Glynn  v.  Thomas,  11  Exch.  STO.f  [Erle,  J. — There  was  in  that 
case  a  grievons  wrong ;  and  the  law  gives  no  remedy.  I  always  won- 
dered why.  But  in  the  present  case  the  tender  is  before  impounding, 
liird  Campbell,  G.  J. — Why  on  principle  should  not  the  detention, 
under  such  circumstances,  be  actionable?  It  is  admitted  to  be  wrong  in 
law.  It  is  damnum  cum  injuria.]  It  seems  to  have  been  held  not 
actionable  in  Glynn  v.  Thomas,  11  Exch.  STO.f  [Grompton,  J. — I 
should  be  sorry  to  go  beyond  that  case.  It  goes  quite  far  enough. 
CoLBRiDGB,  J. — There  is  clearly  a  distinction ;  for  here  the  tender  is 
before  impounding.] 

Crr^Mj  contrdp,  was  not  called  upon  to  argue. 

Per  GnRiAM.(a)  Judgment  for  plaintiff. 

(a)  Lord  Campbell,  C.  J.,  Coleridge,  Brie,  and  Grompton,  Js. 


♦The  QUEEN  v.  The  Gorporation  of  the  Gity  of  LONDON,  p^g^g 

June  2.  L 

A  Jadge  bai  no  power,  either  by  Btatnte  or  at  common  law,  to  direct  the  disposal  of  chattels  in 
the  possession  of  a  oonrioted  felon,  not  belonging  to  the  proseentor. 

WiLDE,  in  last  Easter  Term,  obtained  a  rule  calling  upon  the  prose- 
cutors to  show  cause  why  the  following  order,  which  had  been  removed 
by  certiorari,  should  not  be  quashed. 

The  part  of  the  order  material  to  the  present  case  was  as  follows. 

"Central  Griminal  Gourt,  to  wit.*'  "The  Queen,  on  the  prosecution 
of  The  South  Eastern  Railway  Gompany,  against  William  Pierce,  James 
Burgess,  and  William  George  Tester. 

"Whereas  the  said  William  Pierce,  James  Burgess,  and  William 
George  Tester  have  been  at  this  present  session  convicted  of  feloniously 
stealing,  taking,  and  carrying  away  five  hundred  pounds  in  weight  of 
gold,  fotfr  hundred  ounces  of  other  gold,  one  hundred  bars  of  gold,"  &c., 
"the  property  of  the  said  South  Eastern  Railway  Gompany,  the  said 
James  Burgess  and  William  George  Tester  being  at  the  time  of  the 
commission  of  the  felony  aforesaid  servants  to  the  said  South  Eastern 
Railway  Gompany :  And  whereas  it  has  been  made  to  appear  to  this 
Court  that"  "  certain  Turkish  bonds,  of  the  nominal  value  of  23002., 
DOW  in  the  hands  of  Sir  Richard  Mayne,  one  of  the  Commissioners  of 
Police  of  the  Metropolis,  by  virtue  of  a  certain  order  of  this  Gourt  made 
in  this  present  session,  were  found  in  the  possession  or  power  *of  r^ec-i  a 
the  said  William  Pierce  at  the  time  of  his  apprehension  for  the  ^ 
felony  aforesaid :  And  it  has  also  been  proved  to  the  satisfaction  of  this 
Court  that  one-sixth  part  of  the  said  Turkish  bonds  was  bought  by  or 
for  the  said  William  Pierce  out  of  the  proceeds  of  the  said  felony,  and 
that  the  said  sixth  part  was  in  fact  so  bought  with  money  produced  by 
sale  of  part  of  the  said  goods,  chattels,  ana  property  so  stolen  as  afore- 
said, and  that  the  remaining  five-sixths  of  the  said  Turkish  bonds  were 
at  the  time  of  the  apprehension  of  the  said  William  Pierce  for  the  felony 
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aforesaid  held  by  the  said  William  Pierce  as  trustee  for  one  Fanny  Bolan 
Kay  and  her  child :  Now  this  Court  doth  order*'  '^  that  the  said  Sir 
Richard  Mayne  do  forthwith  deliver  the  said  Turkish  bonds  so  in  his 
hands  as  aforesaid  to"  ^' John  Charles  Rees,'*  the  solicitor  to  the  said 
company,  ''and  that  the  said  J.  C.  Rees^and  the  said  Sooth  Eastern 
Railway  Company  do  upon  the  receipt  thereof  retain  one-sixth  part 
thereof  to  and  for  the  use  of  th«  said  South  Eastern  Railway  Company, 
and  do  forthwith  settle  the  remaining  five-sixth  parts  thereof  upon  trust 
for  the  said  Fanny  Bolan  Kay  and  her  child,  in  such  manner  and  form 
as  the  said  Fanny  Bolan  Kay  may  be  advised/' 

The  affidavits  in  support  of  the  application  for  the  certiorari  stated 
that  the  Corporation  of  London  claimed  to  be  entitled  to  the  said  bonds, 
or  to  part  thereof,  by  virtue  of  several  charters,  set  out  in  one  of  the 
affidavits,  by  which  the  Crown  granted  to  the  Corporation  the  goods  and 
chattels  of  all  felons  convicted  of  felonies  committed  within  the  city  or 
its  liberties :  that  the  Corporation,  after  the  conviction  stated  in  the 
order,  attended  before  Martin,  B.,  and  Willes,  J.,  in  support  of  such 
4^^111  ^^^^^9  ^  against  other  parties  so  attending  and  '''claiming  to  be 
^  entitled  to  the  said  bonds :  and  that,  pending  the  discussion,  the 
learned  Judges  ordered  that  the  said  bonds  should  be  handed  over  to 
Sir  Richard  Mayne ;  and,  on  5th  January,  1858,  made  the  order  now 
in  question. 

Peteradorff  now  showed  cause. — The  order  is  good.  It  is  not  an 
order  made  under  stats.  21  H.  8,  c.  ll,(a)  or  7  &  8  G.  4,  c.  29,  s.  57. 
Those  Acts  merely  empower  the  Court  to  restore  the  particular  property 
stolen  to  the  owner.  But,  where  the  property  in  the  possession  of  the 
felon,  is  under  the  immediate  control  of  the  Court,  the  Court  has  power, 
at  common  law,  to  order  the  disposal  of  it.  [Erle,  J. — If  the  pro- 
perty is  that  of  the  felon,  I  do  not  sqe  how  the  Judge  can  order  the  dis- 
posal of  it  contrary  to  the  grant  of  the  Crown :  if  it  is  the  property  of 
some  one  else,  the  Judge  has  only  the  power,  by  statute,  to  order  it  to 
be  restored  to  that  person.]  When  the  property  is  partly  the  felon's, 
partly  that  of  some  one  else,  and  is  mixed  up  together,  as  it  was  here, 
the  Judge  has  power,  at  common  law,  to  order  the.  apportionment  of  it. 
The  Court  clearly  had  power  to  make  that  part  of  the  order  directing 
the  restitution  of  one-sixth  to  the  prosecutors.  But,  further,  as  the 
whole  matter  was  argued,  upon  affidavit,  before  the  two  learned  Judges 
who  made  the  order,  it  may  be  considered  as  having  been  referred  to 
them,  by  consent,  to  make  such  order  as  they  should  think  fit.  [Lord 
Campbell,  C.  J. — No:  if  the  order  is  brought  up  before  us,  we  are 
bound  to  quash  it,  or  any  part  of  it,  if  it  is  illegal,  and  affects  the  rights 
of  any  subject.]  At  all  events,  this  order  should  not  be  quashed  gene- 
^r-i9-|  rally.  [Wilde,  contr^. — The  Corporation  do  not  contend  that 
^^  *it  should :  they  apply  only  to  have  so  much  of  it  quashed  as 
relates  to  the  five-sixths  of  the  Turkish  bonds.] 

Wilde  and  Sleigh^  contrsl,  were  not  called  upon. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  so  much  of  the  order 
as  relates  to  the  disposal  of  five-sixths  of  the  Turkish  bonds  must  be 
quashed.  I  do  not  think  that  the  Judges  have  the  power,  either  by 
statute  or  at  common  law,  to  order  such  a  disposal  of  the  property  in 
question.  The  rule,  therefore,  as  to  that  portion  of  the  order,  must  be 
absolute.  Rule  absolute. 

(a)  RepeiJed  by  Btat  7  A  8  G.  4,  o.  27, 1. 1. 
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LEE  V.  STEVENSON.    June  2. 

Lease  of  land  by  plaintiff  to  defendant^  reserving  to  plaintiff  power  to  enter  upon  the  land,  and 

to  dig  and  make  a  covered  sewer  and  watercourse  through  it>  in  order  to  convey  away  tie 

drunage  from  plaintiffs  promises.  • 

Plaintiff  made  a  sewer  accordingly:  defendant  made  a  drun  from  his  own  premises,  and 

carried  it  into  the  sewer. 
Held,  that  plaintiff  was  entitled  to  the  exclusive  use  of  the  sewer;  and  that  he  could  recover 

in  an  action  against  defendant  for  so  Interfering  with  such  exclusive  use. 

Trespass.  The  first  count  stated  that  defendant  broke  and  entered 
certain  land  of  the  plaintiff,  in  the  city  of  Lincoln,  called  the  sewer, 
and  took  and  carried  away  a  pipe  of  the  plaintiff,  part  of  the  same ; 
and  also  caused  to  pass  into  the  said  sewer  earth,  dust,  &c.,  and  impure 
and  filthy  water,  and  thereby  choked  and  impeded  the  same.  The 
second  count  stated  that  the  plaintiff  was  entitled  to  the  exclusive  use 
and  enjoyment  of  a  covered  sewer,  situate  in  the  city  of  Lincoln,  for 
the  conveying  of  the  waste  water  from  certain  messuages  of  the  plaintiff, 
in  the  city  aforesaid,  into  the  river  Witham ;  yet  the  defendant  made 
an  opening  in  and  *into  the  said  sewer,  and  caused  earth,  dust,  r^ce-io 
straw,  and  rubbish,  and  impure  and  filthy  water,  to  pass  into  ^ 
the  same,  and  otherwise  interfered  with  and  hindered  and  prevented 
the  plaintiff's  right  to  such  exclusive  use  and  enjoyment  as  aforesaid, 
and  has  continued  the  said  grievances  until  the  present  time.  TJhe  third 
count  charged  defendant  with  wrongfully  converting  and  depriving  plain- 
tiff of  the  use  of  certain  pipes. 

Pleas.  1,  to  first  count.  That  the  said  land  was  not  the  plaintiff's. 
2,  to  second  count.  That  plaintiff  was  not  entitled  to  the  exclusive  use 
and  enjoyment  of  the  covered  sewer  in  that  count  mentioned.  3,  to 
third  count.  Payment  into  Court.  4,  to  first  and  second  counts,  Not 
Guilty.     Issues  on  first,  second,  and  fourth  pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  assizes  for 
Lincoln,  it  appeared  that,  by  a  lease  dated  11th  September,  1837, 
plaintiff  demised  to  defendant  a  piece  of  land  in  the  city  of  Lincoln  for 
twenty-one  years,  ^^save  and  except  and  always  reserved  out  of  this 
present  demise  unto  the  said  J.  W.  Lee"  (plaintiff),  his  heirs  •and 
assigns,  upon  his  and  their  giving  one  month's  previous  notice  to  the 
said  John  Slevenson"  (defendant),  his  executors  or  administrators,  of 
his  or  their  intention  to  act  upon  the  same,  the  power  and  authority  to 
enter  upon  the  said  parcel  of  land  hereby  demised,  with  workmen  and 
others,  and  to  dig  and  make  a  covered  sewer  or  watercourse  through 
the  said  parcel  of  land  from  the  east  end  thereof  to  the  west  end  thereof, 
in  order  to  convey  the  waste  water  from  the  premises  of  him  the  said 
J.  W.  Lee  at  the  east  end  thereof  into  the  river  Witham,  in  case  he  or 
they  should  think  proper  to  do  so,  on  making  reasonable  compensation 
to  the  said  J.  Stevenson,  his  executors  or  administrators,  for  any 
^damage  or  injury  which  may  be  occasioned  thereby,  either  to  r#ri4 
the  surface  of  the  ground,  or  to  the  buildings,  floors,  walls,  or  *- 
foundations  through  or  under  which  the  same  may  be  made."  The  lease 
also  contained  a  covenant  by  the  plaintiff  to  convey  the  freehold  of  the 
said  land  to  the  defendant,  if  he  should  desire  to  purchase  it  at  any  time 
during  the  said  term,  for  600Z.,  ^'  but  subject  to  such  privilege  to  and 
for  the  said  J.  W.  Lee,  his  heirs  and  assigns,  to  make  or  construct  a 
covered  sewer  or  watercourse  as  hereinbefore  mentioned." 
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The  plaintiff,  during  the  continuance  of  the  term,  constructed  a 
covered  drain,  through  and  under  the  land,  for  the  purpose  of  conveying 
the  drainage  of  his  premises  into  the  river.  In  1857,  the  old  sewer, 
having  been  found  ineffective,  wblq  taken  up;  and  plaintiff  substituted, 
with  the  consent  of  the  defendant,  in  the  same  spot,  a  new  sewer,  laid 
down  with  tiles.  The  defendant  joined  to  and  carried  into  this  sewer  a 
drain  of  his  own,  leading  from  his  premises,  being  the  trespass  alleged. 
The  defendant's  counsel  having  admitted  that  the  question  was,  whether 
the  plaintiff  was  entitled  to  the  exclusive  use  of  the  sewer,  or  only  to  an 
easement  in  it,  the  learned  Judge  directed  a  verdict  to  be  entered  for 
the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

KnowleSy  in  last  Easter  Term,  obtained  a  rule  nisi  to  enter  the  verdict 
on  the  two  first  and  last  issues  for  the  defendant,  on  the  ground  that  the 
plaintiff  took  an  easement  only,  and  not  an  exclusive  right. 

Macaulay  and  Field  now  showed  cause. — First,  the  clause  may  be 
considered  to  operate  as  an  exception  out  of  the  land  demised,  as  the 
line  of  ground  along  which  the  sewer  passes  has  been  ascertained  by  the 
*  SI  *)!  *^^^^^^^^  ^^  ^^®  plaintiff  to  exercise  his  right  of  entry.  Secondly, 
-■  as  regards  the  second  count,  the  reservation  is  clearly  of  an  ex- 
clusive right.  The  plaintiff,  by  the  terms  of  the  lease,  has  no  power  to 
make  a  sewer  larger  than  is  necessary  for  the  purpose  of  carrying  off 
his  owif  drainage :  it  is  to  be  made  at  his  expense ;  and  he  is  to  make 
compensation  to  the  defendant.  A  mere  right  of  easement  in  the  plain- 
tiff would  be  utterly  inconsistent  with  these  provisions.  Further,  the 
defendant  contends  that  no  cause  of  action  accrues  until  some  actual 
damage  has  been  done  to  the  sewer.  But  that  is  not  so :  the  plaintiff 
has  a  cause  of  action  as  soon  as  the  sewer  is  interfered  with.  [Cromp- 
TOK,  J. — That  would  be  a  damage.]  In  Rex  v.  Bell,  7  T.  R.  598,  a 
lessee  of  wayleaves  was  held  to  be  rateable  to  the  poor  as  exclusive 
occupier  of  the  ground  over  which  they  lay.  [They  were  then  stopped 
by  the  Court.] 

KnowleSy  Mellor,  and  BodeUy  contri. — As  to  the  argument  that  the 
clause  in  the  deed  operates  as  an  exception  of  the  land  to  be  used  for 
making  the  sewer,  it  is  clear  that  the  plaintiff  has  no  such  estate  in  that 
portion  itself  as  would  justify  him  in  bringing  this  action.  His  position 
is  analogous  to  that  of  a  waterworks  company,  whose  pipes  pass  through 
the  land,  and  who  have  a  right  of  access  to  them,  but  who  are  not,  on 
that  account,  either  owners  or  occupiers  of  the  land :  Chelsea  Water- 
works Company  v.  Bowley,  17  Q.  B.  858  (E.  C.  L.  R.  vol.  79).  The 
plaintiff  has  merely  a  license  to  do  a  particular  act  upon  the  land,  such 
license  conferring  on  him  no  estate  in  that  portion  of  the  land  which  is 
the  subject  of  such  act:  Doe  dem.  Hawley  v.  Wood,  2  B.  &  Aid.  724; 
*MB1  '^'C^^^b^™  ^-  Williamson,  4  East  469.     [Lord  Campbell,  C.  J. 

.  -1  — H6w  do  you  meet  the  second  count  ?]  The  plaintiff  has  not, 
as  is  there  alleged,  an  exclusive  use  of  the  sewer:  he  has  merely  an 
easement  in  respect  of  it,  for  the  purpose,  and  only  for  the  purpose,  of 
carrying  off  the  drainage  from  his  premises ;  and  he  has  a  right  of  action 
only  for  an  obstruction  of  that  particular  easement.  [Lord  Campbbll, 
G.  J. — The  lease  gives  him  a  license  to  make  a  sewer,  not  merely  to  mm 
one.  Can  you  say  that  such  license  is  merely  an  easement  ?]  In  Bryan 
V.  Whistler,  8  B.  &  C.  288  (E.  C.  L.  R.  vol.  15),  it  was  held  that  a 
license  to  make  and  have-  the  exQlusive  use  of  a  vault  m  a  church  cob- 
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ferred  an  easement  only,  and  not  an  interest  in  the  land.  [Lord  Camp- 
bell, C.  J. — To  whom  do  the  materials  of  the  sewer  belong?]  Probably 
to  the  plaintiff:  but  he  has  still  nothing  but  an  easement  in  the  sewer, 
»s  regards  any  interference  with  it ;  until  his  particular  enjoyment  of 
the  sewer  is  interfered  with,  he  has  no  right  of  action.  [Lord  Camp- 
bell, C.  J. — The  defendant  does  interfere,  when  he  does  that  which 
prevents  the  plaintiff  from  having  such  particular  enjoyment.]  The 
defendant  has  caused  no  damage,  at  all  events.  [Lord  Campbell,  C.  J. 
— That  is  not  material.  Coleridge,  J. — Besides,  the  defendant  could 
not  have  done  what  he  has,  without  causing  damage  by  breaking  into  the 
sewer.]  He  has  paid  money  into  Court  for  that.  [Crompton,  J. — ^No ; 
only  for  the  value  of  the  materials,  not  for  the  damage.]  The  lease  does 
not  stipulate  that  the  plaintiff's  right  to  the  use  of  the  sewer  is  to  be 
exclusive.  [Coleridge,  J. — Suppose  he  had  made  an  iron  sewer,  and 
that  the  defendant  could  not  attach  a  drain  to  it,  would  the  plaintiff  have 
exceeded  the  right  reserved  to  him  by  the  lease?]  At  all  events,  the 
defendant  has  not  ^interfered  with  the  plaintiff's  use  of  it  as  made,  p^^.^  - 
[Lord  Campbell,  C.  J. — It  can  make  no  difference  whether  the  ^ 
sewer  is  of  iron  or  tile.]  Senhouse  v.  Christian,  1  T.  R.  560,  illustrates 
the  principle  upon  which  licenses  of  this  kind  are  to  be  limited  and  re- 
stricted. The  plaintiff's  right  is  analogous  to  that  of  a  right  of  way  for 
horses  and  carriages  over  the  land  of  another :  that  would  not  prevent 
the  owner  of  the  land  from  sending  his  own  horses  and  carriages  across 
it,  as  long  as  he  did  not  interfere  with  the  particular  easement  granted. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  judgment  should  be  for 
the  plaintiff.  Looking,  as  we  must,  to  the  nature  and  intention  of  the 
grant,  it  is  clear  that  it  gives  the  grantee  an  easement  consisting  of  the 
exclusive  right  to  use  the  sewer.  If  it  had  given  him  merely  the  right 
to  carry  his  drainage  along  the  surface  of  the  land  to  the  river,  the  de- 
fendant might  have  used  the  same  channel  without  incurring  any  liability. 
But  the  lease  grants  to  the  plaintiff  power  to  ^^  dig  and  make  a  covered 
sewer  or  watercourse"  [his  Lordship  read  the  whole  of  the  clause  in 
question],  in  order  to  convey  the  waste  water  from  the  premises  of  the 
plaintiff  (limiting,  therefore,  the  area  of  the  drain),  making  compensa- 
tion to  the  defendant :  that  is,  substantially,  a  right  to  place  a  pipe 
through  the  defendant's  land,  of  such  dimensions,  and  no  more,  as  will 
be  sufficient  to  carry  off  the  plaintiff's  waste  water  through  the  land  into 
the  river.  I  am  of  opinion  that  such  a  grant  is  a  grant  to  the  plaintiff  of 
the  exclusive  use  of  the  pipe,  not  merely  of  the  right  to  have  his  waste 
water  run  through  it.  Whether  it  be  of  metal  or  tile,  the  defendant 
cannot  have  made  use  of  it  without  breaking  into  it ;  and  for  any  inter- 
ference at  all  with  it  *he  is  liable  to  an  action,  the  plaintiff  having  r^r-iQ 
the  right  to  the  exclusive  possession  of  it  for  a  particular  purpose  ^ 
of  his  own. 

GoLBRiDOB,  J. — I  am  of  the  same  opinion.  The  plaintiff  complains 
of  the  infringement  by  the  defendant  of  the  right  granted  to  him  by  the 
defendant.  What  did  the  defendant  grant?  We  must  decide  that  by 
looking  at  the  words  of  the  grant  and  the  intention  to  be  gathered  from 
them.  The  grant  is  clearly  not  of  a  mere  right  of  flow  for  the  plaintiff's 
waste  water  over  the  defendant's  land :  if  it  were,  the  defendant  would 
certainly  not  be  liable  to  an  action  for  using  the  same  channel  for  his  own 
drainage.    But  the  right  reserved  to  the  plaintiff  is  a  right  to  make  a 
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covered  sewer,  adequate,  and  no  more  than  adequate,  for  the  conyejance 
of  his  own  waste  water.  The  clear  inference  from  the  terms  of  the 
grant  is  that  the  sewer  was  to  be  constructed  with  a  view  to  this  parti- 
cular purpose  only,  and  that  the  defendant  gave  up  all  right  to  interfere 
with  it  in  any  way.  We  have  a  right  to  assume  that  it  has  been  so  con- 
structed :  and  therefore  any  interference  with  it  by  the  defendant  is 
actionable. 

Erlb,  J. — I  am  clearly  of  opinion  that  the  reservation  in  the  lease 
gives  the  plaintiff  an  exclusive  right  in  the  sewer.  The  stipulation  is 
a  very  important  and  a  very  useful  one,  and  is  quite  borne  out  by  the 
language  of  the  grant. 

Crompton,  J. — I  also  am  of  opinion  that  the  right  granted  to  the 
plaintiff  is  to  have  a  sewer  of  his  own  passing  through  the  demised  land  for 
the  purpose  of  conveying  away  his  own  waste  water  only.  The  defendant 
iiif:'tck'\  *is  liable  to  an  action  if  he  does  anything  inconsistent  with  the 
-I  plaintiff's  right,  so  limited.  Whether,  if  he  does  so,  he  causes 
actual  damage  or  not,  is  immaterial :  the  case  comes  within  the  operation 
of  the  general  rule,  that  no  one  can  derogate  from  his  own  grant.  Che- 
tham  V.  Williamson,  4  East  469,  and  Doe  dem.  Hawley  v.  Wood,  2  B.  & 
Aid.  724,  are  distinguishable.  In  the  former  case,  the  owner  of  the  soil,  as 
well  as  the  grantee,  had  a  right  to  take  the  coal ;  and  after  the  owner  had 
severed  it,  it  was  his  property  still;  but,  if,  in  obtaining  it,  he  had  inter- 
fered with  the  grantee's  license  to  enter  and  dig,  the  grantee  would  have 
had  a  right  of  action.  The  cases  of  right  of  way  are  not  analogous  : 
there  the  use  by  the  owner  of  the  soil  would  not  be  inconsistent  with 
the  right  reserved  to  the  grantee ;  here  it  would.       Rule  discharged. 


The  QUEEN  v.  The  Overseers  of  the  Township  of  NORTH  BIERr 

LEY.    June  3. 

Uader  sects.  2  A  Z  of  stat.  5  A  6  Viot  o.  109,  where  jasUees  issue  a  precept  to  ororsem 
reqniring  them  to  return  a  list  of  a  pj^m potent  number  of  men  in  their  parish  to  serve  s^ 
constables,  and  the  orerseers  accordingly  summon  a  yestry  within  the  fourteen  days  after 
receiving  the  precept,  prescribed  in  sect.  3,  the  vestry  has  no  discretion,  but  most  make  out 
the  list. 

Therefore,  where  such  restry,  having  met  in  obedience  to  the  precept,  had  a^jonmed  for  » 
twelvemonth,  and  made  no  retarn,  this  Court,  on  motion  made  after  the  expiration  of  the 
fourteen  days,  issued  a  mandamus  commanding  the  overseers  to  summon  a  vestry  for  tb« 
purpose  of  making  out  and  returning  a  list 

Although  the  affidavits  in  support  of  the  rule  disclosed  no  ground  for  considering  the  appoirt- 
ment  of  the  parochial  constables  to  be  necessary,  and  although,  in  opposition  to  the  rule,  H 
was  deposed  that  the  inhabitants  considered  the  appointment  of  parochial  constables  to  b« 
superfluous  and  uselessly  expensivoi  a  pidd  police  having  been  appointed  under  stat.  19  A  20 
Vict  c.  69. 

And  although  it  was  also  deposed  that  the  parochial  constables  of  the  preceding  year  were 
ready  to  serve  on. 

T.  F.  Ellis,  in  last  Term,  obtained  a  rule,  calling  on  the  overseers 
*'>201  ^^  *^®  P^^'  ^^  *^®  township  of  *North  Bierley,  the  inhabitants 
-I  of  the  said  township,  and  the  justices  of  the  West  Riding  of 
York  acting  for  the  division  in  which  the  said  township  is  situate,  to 
show  cause  why  a  mandamus  should  not  issue  commanding  the  overseers 
to  give  notice  of  a  vestry  meeting  of  the  inhabitants  of  the  township, 
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''to  meet  and  assemble  themselves  in  vestry,  and  then  and  there  to 
make  out  a  list  in  writing  of  a  proper  number  of  persons  residifag  within 
the  said  township  qualified  and  liable  to  serve  as  constables  of  the  said 
township ;  and  commanding  the  said  justices  to  hold  a  special  session 
within  the  said  division,  and  give  due  notice  thereof,  and  then  and  there 
to  choose  from  the  said  list  the  names  of  such  number  of  persons  as 
they  may  deem  necessary  to  act  as  constable  within  the  said  township 
for  the  remainder  of  the  year  then  and  next  following,  and  until  other 
constables  shall  be  chosen  and  sworn  to  act  in  their  stead  as  constables 
for  such  township ;  and  commanding  the  said  overseers,  inhabitants,  and 
justices  to  do  everything  necessary  to  be  done  by  them  or  any  of  them 
respectively  in  order  to  the  due  and  eflfectual  appointment  of  a  constable 
for  the  said  township." 

From,  the  affidavits  on  which  the  rule  was  obtained,  it  appeared  that 
the  township  of  North  Bierley  is  situate  in  the  East  Division  of  Morley 
in  the  West  Riding  of  Yorkshire ;  and  that  the  clerk  to  the  justices 
usually  acting  at  Bradford,  in  and  for  that  division,  being  directed  so  to 
do  by  a  precept  under  the  hands  and  seals  of  two  of  such  justices,  at 
the  commencement  of  this  year,  made  out  a  list  and  description  of  the 
petty  and  special  sessions  to  be  holden  by  them  during  the  year,  with 
the  day  of  the  month  on  which  such  session  was  to  be  holden ;  and  that 
the  clerk  delivered  a  copy  to  each  of  the  justices  long  before  the  1st  of 
April,  the  *day  fixed  by  the  justices  for  the  appointment  of  r^eni 
parish  constables,  according  to  stat.  5  &  6  Yict.  c.  109.  Early  ^ 
in  February,  the  clerk  delivered  to  a  constable  of  Bradford  a  precept 
and  duplicate  thereof,  dated  8d  February,  1858,  under  the  hands  of  two 
justices  usually  acting  for  the  division,  directed  to  the  overseers  of  the 
township,  commanding  them,  in  pursuance  of  the  Act,  to  make  out  and 
'  return,  before  24th  March  then  next,  a  list  in  writing  of  seventy,  being 
a  competent  number,  of  able-bodied  men,  resident  and  Qualified  and 
liable  to  serve  as  constables  within  the  tow^nship,  with  the  Christian 
name,  &c.,  and  to  return  and  send  the  list  to  the  office  of  the  clerk ;  and 
giving  notice  that  a  special  session  would  be  holden  by  the  justices  usu- 
ally acting  for  the  division,  at  the  Court  House  in  Bradford,  on  1st 
April,  at  11  A.  M.,  for  the  appointment  of  parochial  constables ;  at  which 
time  and  place  the  overseers  were  required  to  verify  the  list  upon  oath. 
On  4th  February  the  constable  delivered  the  duplicate  of  this  precept  to 
one  of  the  overseers  of  the  township.  In  pursuance  of  this  precept  the 
overseers  legally  called  a  meeting  of  the  rate-payers  to  be  holden  on  12th 
February,  for  the  purpose  of  making  out  a  list  of  persons  qualified  to 
serve  as  constables  for  the  ensuing  year.  The  meeting  was  held  accord- 
ingly ;  when  a  motion  was  carried,  *'  That  this  meeting  be  adjourned  for 
twelve  months ;"  and  the  meeting  was  adjourned  accordingly.  And  no 
list  was  made  out  at  that  or  any  subsequent  meeting ;  and  none  had 
been  returned,  as  required :  but  the  overseer  appeared  before  the  jus- 
tices on  1st  April,  and  stated  the  facts. 

In  answer,  affidavit  was  made  by  a  deponent  who  had  been  a  resident 
inhabitant  in  the  township  for  forty-five  years,  and  was  a  freeholder  and 
rate-payer,  and  a  "^guardian  of  the  poor  of  the  Union  in  which  r^eoo 
the  township  was  situate.  He  deposed  that  he  attended  the  '-  ^ 
meeting  of  12th  February.  *^  That  at  such  meeting  tho  utility  of  mak- 
ing out  any  such  list  was  discussed.    Thikt  it  w^  conside]:ed  wholly 
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unnecessary  to  do  so,  by  reason  of  the  jastices  of  the  said  riding  having 
organized,  under  the  powers  of  the  Rural  Police  Act,  and  at  an  immense 
cost  to  the  rate-payers,  a  constabulary  or  police  force  in  and  for  the 
West  Riding  of  Yorkshire ;  which  force  was,  at  the  time  the  said  meet- 
ing was  held,  and  is  now,  in  full  operation  in  the  said  township  of  North 
Bierley ;  and  which  force  was,  as  the  said  meeting  thought,  and  which 
the  inhabitants  at  large  think,  abundantly  su£5cient  for  the  requirements 
of  the  said  township  at  all  times.  That  it  was  therefore  the  unanimous 
opinion  of  the  rate-payers  present  at  such  meeting  that  the  proposed 
appointments  of  parochial  constables  were  wholly  unnecessary  and  use- 
less, and  that  it  had  been  an  unintentional  oversight  of  the  Legislature 
in  not  repealing  the  Parochial  Constabhes  Act,  on  the  Rural  Police  Act 
being  brought  into  operation.  That  the  inhabitants  of  the  said  town- 
ship have  always  considered,  and  yet  consider,  the  former  Act  virtually 
repealed.  That  the  inhabitants,  so  assembled  in  vestry  as  aforesaid, 
conceived  that  by  the  required  annual  appointment  of  parochial  consta- 
bles under  the  former  statute  an  useless  waste  of  money  was  entailed 
upon  the  said  township,  in  magistrates'  clerks*  fees  and  other  expenses 
attendant  upon  such  appointments.  That  the  inhabitants,  so  assembled 
at  the  said  meeting,  also  conceived  that  they  had  all  the  ancient  rights 
and  privileges  of  a  vestry.  And  the  said  meeting  acted  purely  under 
the  impression  that  they  had  a  discretionary  power  of  making  out  such 
*'9^i  *^^^^9  ^^  ^^^>  ^3  ^  majority  of  the  said  meeting  might  deem  expe- 
^  dient.  And  that,  acting  under  that  impression,  and  for  the  rea- 
sons above  stated  and  no  other,  the  said  meeting  was  adjourned  for 
twelve  months.  That  I  had  not,  and,  as  I  verily  believe,  no  person  at 
the  said  meeting  had,  any  intention  to  set  the  law  at  defiance:  nor  had 
I,  or,  as  I  verily  believe,  any  person  at  the  said  meeting,  any  knowledge 
that  an  adjournment  of  the  said  meeting  for  twelve  months  was  ille^ 
or  improper.  That  the  establishment  of  the  said  Rural  Police  force 
under  the  recent  statute  has  entailed  upon  the  said  township  of  North 
Bierley  an  annual  cost  of  considerably  above  250L :  whereas,  prior 
thereto,  the  constabulary  force  was,  up  to  the  establishment  of  such 
Rural  Police  force,  always  formed  and  gratuitously  maintained  by  the 
parishioners  to  the  entire  satisfaction  of  the  rate-payers  at  large.  That 
the  said  Rural  Police  force  is  also  in  full  and  effective  operation  in  the 
townships  of  Thornton  and  Clayton,  both  of  which  are  contiguous  or 
near  to  the  said  township  of  North  Bierley ;  and  the  same  is  amply 
sufficient  for  all  the  requirements  of  those  townships.  That  it  is  also, 
as  I  verily  believe,  in  operation  throughout  the  said  Riding,  and  equally 
effective.  That  I  verily  believe  that  it  is  the  unanimous  opinion  of  the 
rate-payers  of  the  said  township  of  North  Bierley  that,  so  long  as  the 
present  Rural  Police  force  exists,  the  annual  appointment  of  parochial 
constables  is  utterly  useless,  and  only  tends  to  entail  upon  the  several 
townships,  in  and  for  which  such  appointments  are  made,  the  costs  of 
magistrates'  clerks'  and  other  fees  attendant  upon  such  appointments. 
That  I  never  knew  any  symptoms  of  disaffection  or  insubordination 
amongst  any  class  of  the  inhabitants  of  the  said  township.  That 
*5241  *^^  classes  are  most  peaceably  disposed,  and  ever  ready  to  obey 
-I  the  law." 
Other  affidavits  to  the  same  effect  were  made  by  other  inhabitants. 
One  of  ^e  overseers  deposed  that  the  disobedience  to  the  precept  on.  the 
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part  of  the  meeting  arose  from  misapprehension  of  the  law,  they  consi- 
dering it  discretionary  with  them  to  return  the  list  or  adjourn ;  and  that 
the  adjournment  was  resolved  upon  solely  with  the  view  of  saving  the 
township  the  appointment  of  fresh  constables  for  the  ensuing  year. 
That,  until  recently,  it  had  been  the  prevailing  opinion  of  the  inhabit- 
ants ^'  that  the  Parochial  Constables  Act  was  repealed  by  the  recent 
statute  enabling  the  justices  to  establish  a  Rural  Police  force,  and  that 
the  latter  statute  had  been  passed  in  entire  substitution  of  the  former.'* 
One  of  the  present  constables  of  the  township,  who  had  held  office  for 
twenty  years,  deposed  ^^  that  the  other  parochial  constables  have  not, 
nor  have  or  .hath  any  of  them,  so  far  as  I  know  and  believe,  had  any 
servicers  whatsoever  to  perform,  except  to  post  certain  notices  in  pursu- 
ance of  the  precept  issued  annually  for  the  appointment  of  assessors, 
and  collectors  of  taxes,  and  surveyors  of  the  highways,  and  to  serve  the 
summons  on  the  parochial  constables.  That  the  whole  of  the  duties  of 
constables  in  and  for  the  said  township  are  performed  by  the  officers 
appointed  under  the  recent  statute,  except  as  hereinbefore  alluded  to." 
'*  That  I  am  ready  and  willing,  and  always  have  been  ready  and  willing, 
as  have  the  other  parochial  constables  been  ready  and  willing,  as  I  verily 
believe,  to  perform  the  office  till  others  are  appointed,  and  will  cheerfully 
perform  all  the  duties  which  may  be  required  of  them.  That  there  is 
not  the  most  remote  probability  of  any  being  required." 

*Pa$hley  now  showed  cause. — Stat.  2  &  3  Vict.  c.  93,  s.  1,  r*c.7c 
makes  it  lawful  for  the  justices  in  Quarter  Sessions,  if  it  appear  ^ 
that  the  ordinary  officers  for  preserving  the  peace  are  not  sufficient,  to 
report  to  a  principal  Secretary  of  State  how  many  paid  constables  are 
needed,  and  the  proper  rates  of  payment ;  and  the  Secretary  may  then 
make  rules,  &c.  The  chief  constable  is  to  appoint  the  petty  constables, 
subject  to  the  approval  of  the  justices :  sect.  6.  Sect.  8  gives  these  paid 
constables  throughout  the  county  the  common  law  or  statutable  powers 
of  petty  constables  in  their  constablewicks.  This  shows  that  no  public 
duty  remains  to  be  necessarily  executed  by  the  common  law  constables; 
and  therefore  the  mandamus  to  appoint  such  common  law  constables  will 
not  go.  This  statute  is  further  carrie<l  out  by  stat.  3  &  4  Vict  c.  88 : 
and  sect.  16  of  that  statute  provides  for  the  appointment  of  local 
constables  for  any  particular  parish,  township,  or  place ;  and  sect.  27 
provides  for  the  formation  of  police  districts,  with  the  proper  number  of 
constables  for  each.  Then  stat.  19  &  20  Vict.  c.  69,  incorporating,  by 
sect.  31,  the  two  statutes  before  mentioned,  makes  it  compulsory  on  the 
justices  to  establish  a  sufficient  police  force,  it  having  before  been  left  to 
their  discretion.  These  statutes  appear  to  provide  fully  for  the  perform- 
ance of  the  duties  of  constables  by  the  paid  police  force.  It  is  true  that 
sect.  25  of  stat.  2  &  3  Vict.  c.  93  provides  ''  that  nothing  herein  contained 
shall  prevent  or  invalidate  the  appointment  of  parochial  constables:" 
but  a  mandamus  will  not  go  to  compel  such  appointment,  where  no 
necessity  is  shown  affirmatively  by  the  affidavits  in  support  of  the  rule, 
and  where  the  affidavits  in  answer  expressly  negative  such  necessity:  if 
such  necessity  were  shown,  it  might  be  *right  to  act  on  the  pro-  r^^og 
vise  in  sect.  25.  The  old  constables  are  willing  to  serve  on.  ■- 
This  application  is  made  under  stat.  5  &  6  Vict.  c.  109,  *^for  the 
appointment  and  payment  of  parish  constables."  [Crompton,  J. — I 
cannot  understand  how  that  Act  is  affected  by  the  earlier  statutes,  2  &  3 
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Vict.  c.  93,  and  3  &  4  Vict.  c.  88.]  It  is  not  unreasonable  to  consides 
Btat.  5  &  6  Vict.  c.  109  as  virtually  repealed  by  stat.  19  &  20  Vict.  c.  69. 
Even  if  it  be  doubtful  whether  there  should  be  an  appointment,  a  man- 
damus would  not  go.  [Erlb,  J. — Stat.  5  &  6  Vict.  c.  109,  s.  2,  gives  to 
the  justices  the  discretion  as  to  issuing  the  precept,  which,  by  sect.  3,  ia 
to  name  the  number.  You  say  the  discretion  is  with  the  vestry,  whether 
they  will  obey  the  precept.]  At  any  rate,  the  mandamus  asked  for  in 
the  rule  cannot  go :  sect.  3  requires  that  the  meeting  be  holden  within 
fourteen  days  after  the  receipt  of  the  precept:  but  that  time  has 
expired. 

T.  F.  Mlu,  contri. — As  to  the  last  point :  the  justices  have  done 
their  duty  in  issuing  their  precept,  and  the  overseers  in  calling  the 
vestry  meeting:  the  vestry  has  failed  to  perform  its  duty,  and  will  be 
compelled  to  do  so :  for  this  purpose  the  overseers  must  summon  them 
anew.  Regina  v.  Mayor  of  Rochester,  7  E.  &  B.  910  HE.  C.  L.  R.  vol.  90), 
is  in  point  as  to  that.  The  argument  on  the  other  side  assumes  that  the 
vestry  has  the  right  to  disobey  the  precept :  but  sect.  3  is  peremptory. 
The  justices,  under  sect.  2,  have  determined  the  number  of  parochial 
constables  wanted  to  aid  the  police :  the  number  of  the  police  must  have 
*^271  ^®^^  fixed  with  reference  to  the  aid  which  would  be  *given  by  the 
■^  parochial  constables.  The  affidavits  in  answer  appear  to  rest  on 
the  ground:  first,  that  the  justices  were,  in  the  opinion  of  the  vestry, 
wrong;  as  to  which  no  power  of  deciding  is  lodged  in  the  vestry: 
secondly,  that  the  Legislature  has  acted  erroneously ;  a  matter  equally 
without  the  cognisance  of  the  vestry.  If  necessary,  it  can  be  shown  that 
duties  are  by  law  incumbent  on  parochial  constables  which  the  paid 
policemen  cannot  perform,  besides  those  noticed  in  the  affidavits.  (He 
was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — I  assent,  with  great  reluctance,  to  the  opinion 
that  this  rule  must  be  made  absolute.  One  of  the  greatest  improvements 
of  our  time  has  been  the  appointment  of  a  paid  police  instead  of  men  of 
the  class  of  Dogberry  and  Verges.  Such  appointment  is  made  compul- 
sory by  Stat.  19  k  20  Vict.  c.  69 ;  so  that  there  does  not  seem  to  be 
kept  up  any  necessity  of  appointing  the  old  parochial  constables,  which 
may  have  merely  the  effect  of  annoying  individuals  by  disturbing  them 
in  the  exercise  of  their  ordinary  callings.  Still,  under  stat.  5  &  6  Vict. 
c.  109,  a  power  has  been  reserved  of  appointing  the  parochial  constables 
where  the  justices  deem  it  useful.  It  does  look  here,  on  the  affidavits, 
as  if  no  inconvenience  would  result  from  omitting  this,  and  as  if  all 
duties  might  be  performed  by  the  paid  police.  Bxxt  the  discretion  is 
vested  in  the  justices :  they  have  issued  their  precept,  which  has  not 
been  obeyed.  At  first  I  was  under  the  impression  that  the  motion  had 
been  for  a  mandamus  to  direct  the  issuing  of  a  precept,  thus  commencing 
a  proceeding  entirely  new :  but  I  see  that  it  is  to  enforce  the  original 
*5^81  P^®^®P^  which  is  still  *in  force.  Regina  v.  Mayor  of  Rochester 
J  shows  that  we  may  compel  obedience,  nunc  pro  tunc. 

Coleridge,  J.,  concurred. 

Erle,  J. — I  concur,  on  the  ground  assigned,  that  the  discretion  is  in 
the  justices,  and  that  the  vestry  has  chosen  to  dissent.  But  I  must  say 
that,  this  power  being  vested  in  the  justices,  there  has  been  nothing 
shown  which  raises  any  doubt  in  my  mind  that  it  has  been  most  properly 
exercised ;  and  the  presumption  is  that  they  have  done  their  duty. 
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Grompton,  J. — It  must,  I  think,  be  allowed  that  the  justices  have 
the  initiative.  Thus  far,  we  cannot  see  that  the  discretion  is  otherwise 
than  in  them ;  and,  if  so,  there  has  been  an  usurpation  by  the  vestry. 
There  ought  therefore  to  be  a  mandamus  to  enforce  the  precept.  I 
agree  that  the  magistrates  should  issue  their  precept  on  good  grounds 
only :  here  there  has  been  no  opportunity  of  replying  to  the  objections 
made  on  the  part  of  the  vestry ;  and  some  imputations  have  been  thrown 
out  to  which  we  can  attach  no  weight.  I  agree,  however,  that  it  is  in 
general  advisable  to  have  all  the  constabulary  powers  lodged  in  one  set 
of  functionaries :  but  we  are  bound  to  presume  that  the  justices  have 
acted  according  to  the  best  of  their  judgment ;  and  they  think  it  right 
V)  have  parochial  constables.  Rule  absolute. 


♦HIGGS  V.  GOODWIN.    June  3.  [*629 

A  patent  was  entilled  "Treating  obemically  the  collected  contents  of  sewers  and  drains  in 
cities,  towns,  and  villages,  so  that  the  same  may  be  applicable  to  agricultural  and  other 
useful  purposes."  The  description  of  the  process  stated  that,  for  the  purpose  of  precipitating 
the  matter,  the  patentee  preferred  to  employ  hydrate  of  lime ;  and  he  claimed  the  precipita- 
tion of  animal  and  rogetable  matter  from  sewage  water  by  the  means  before  described.  It 
stated  that  the  invention  consisted  in  the  use  and  application  of  a  chemical  agent  for  tiio 
purpose  of  precipitating  the  solid  animal  and  vegetable  matter  contained  in  sewage  water ; 
and  that  what  was  claimed  was  the  precipitation  of  animal  and  vegetable  matter  fh>m  sewage 
water  by  means  of  the  chemical  agent  before  describe4. 

In  aa  action  for  an  infringement  of  this  patent,  it  appeared  that  defendant  had  applied  the 
process  and  the  hydrate  of  lime  for  the  purpose  of  deodorizing  sewage  water:  in  the  course 
of  which  some  precipitate  of  animal  and  vegetable  matter  was  produced,  which,  however, 
defendant  did  not  use  as  an  article  of  value,  but  bonSl  fide  rejected  as  an  article  accidentally 
produced. 

Held,  that  this  was  no  evidence  for  a  jury  of  the  infringement  of  the  patent 

Action  against  the  defendant,  as  clerk  to  the  Local  Board  of  Health 
for  the  town  of  Hitchin,  in  Hertfordshire,  for  infringement  of  the  plain- 
tiJF's  patent. 

The  declaration  alleged  that  the  plaintiff  was  the  true  and  first  in- 
ventor of  a  certain  new  manufacture,  that  is  to  say,  '^  treating  chemi- 
cally the  collected  contents  of  sewers  and  drains  in  cities,  towns,  and 
villages,  so  that  the  same  may  be  applicable  to  agricultural  and  other 
useful  purposes :"  that  letters  patent  had  been  granted  to  him  to  make, 
use,  and  exercise  and  vend  the  said  inventions,  and  certain  other  things 
invented  by  him,  by  and  under  the  title  of  "  The  means  of  collecting 
the  contents  of  sewers  and  drains  in  cities,  towns,  and  villages,  and  for 
treating  chemically  the  same,  and  for  applying  such  contents,  when  so 
treated,  to  agricultural  and  other  useful  purposes :"  that  a  specification 
of  the  said  invention  was  duly  enrolled  by  the  plaintiff:  that  a  dis- 
claimer was  also  entered  by  him,  whereby  he  disclaimed  certain  parts 
of  the  said  title,  and  altered  the  residue  thereof  to  "  Treating  chemically 
the  collected  contents  of  sewers  and  drains  in  cities,  towns,  and  villages, 
80  that  the  same  may  be  applicable  to  agricultural  *and  other  r^ecoQ 
useful  purposes ;"  and  also  altered  certain  parts  respectively  of  *- 
the  said  specification.  Breach :  That  the  said  Local  Board  of  Health, 
at  divers  times  during  the  term  of  the  said  patent,  and  before  the  com- 
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mencement  of  this  suit,  infringed,  and  still  continues  to  infringe,  the 
said  patent  right  of  the  plaintiff. 

The  particulars  of  breaches,  delivered  with  the  declaration,  stated 
that  the  ^^  above-mentioned  Local  Board  of  Health,  at  divers  times 
between  the  27th  May,  1857,  and  the  commencement  of  this  suit,  used 
hydrate  of  lime  for  the  purpose  of  precipitating  the  solid  animal  and 
vegetable  matters  contained  in  sewage  water,  according  to  and  in  imita- 
tion of  the  plaintiff's  invention.'* 

Pleas:  1.  Not  guilty.  2.  That  the  plaintiff  was  not  the  true  and 
first  inventor,  &c.  3.  That  the  undischaimed  part  of  tlie  said  alleged 
invention  was  not  new  at  the  time  of  granting  the  said  letters  patent. 
4.  That  the  said  undisclaimed  part  was  not,  nor  is,  a  matter  for  which 
letters  patent  could  by  law  be  granted.  5.  That  the  nature  of  the  said 
undisclaimed  part  of  the  said  invention,  and  the  manner  in  which  the 
same  was  and  is  to  be  performed,  were  not,  nor  are  they,  particularly 
described  or  ascertained  according  to  the  true  intent  and  meaning  of 
the  said  letters  patent.  6.  Th»t  the  said  undisclaimed  part  of  the  said 
invention  was  not,  at  the  time  of  granting  the  said  letters  patent,  of  any 
public  or  general  use.     Issues  on  all  the  pleas. 

At  the  trial,  before  Erie,  J.,  at  the  last  Spring  Assizes  for  Hertford- 
shire, it  appeared  that  the  plaintiff's  specification  described  the  inven- 
tion as  consisting,  "  firstly,  in  the  construction  of  tanks  or  reservoirs, 
in  which  the  contents  of  sewers  and  drains  in  cities,  towns,  and  villages 
^cq-i-i   are  to  be  collected,  and  the  solid  animal  and  vegetable  *matter3 
-^   therein  contained  solidified  and  dried  ;'*  '*  secondly,  in  the  con- 
struction of  buildings  over  such  tanks  and  reservoirs,  in  which  the 
vapours  and  gases  evolved  from  the  collected  mass  of  ^sewage  below 
may  be  collected,  retained,  condensed,  and  combined  with  chemical 
agents  ;*'  "  thirdly,  in  the  construction  and  arrangement  of  machinery 
and  apparatus  to  be  used  in  distributing  and  depositing  chemical  agents 
over  the  mass  of  sewage ;"  and,  "  fourthly,  in  the  use  and  application 
of  chemical  agents  for  the  purpose  of  precipitating  the  solid  animal  and 
vegetable  matter  contained  in  sewage  water,  and  also  for  the  purpose 
of  absorbing  and  combining  with  the  gases  evolved  from  such  sewage 
water,  and  the  animal  and  vegetable  matters  contained  therein  or  pre- 
cipitated therefrom.*'     The  specification  described  the  construction  of 
the  tanks,  buildings,  and  apparatus,  and  proceeded  to  describe  the 
fourth  part  of  the  invention  thus :  "  I  will  now  describe  the  fourth  part 
of  my  invention,  the  object  of  which  is  to  precipitate  all  the  solid  animal 
and  vegetable  matter  contained  in  the  sewage  water  from  time  to  time 
run  into  one  of  my  tanks  before  described,  and  to  cause  the  vapours 
and  gases  arising  therefrom  to  be  condensed,  absorbed,  or  combined 
with  some  other  substances  in  the  chambers  above.     For  the  purpose 
of  precipitating  the  animal  and  vegetable  mutter  contained  in  the  sewage 
water,  I  prefer  to  employ  hydrate  of  lime,  commonly  termed  slacked 
lime,  which,  so  far  as  I  know,  is  the  cheapest  and  most  efficient  chemical 
agent  for  effecting  this  purpose.     But  the  carbonate  of  lime,  and  some 
others  of  the  alkaline  earths,  either  in  their  simple  or  compound  states, 
as  well  as  some  other  substances,  may  perhaps  be  employed  for  a  similar 
4tr-oo-]   purpose;  but,  so  far  as  I  know,  the  employment  *of  any  other 

"'-'   substance  than  hydrate  of  lime  will  not  be  so  efficient  or  conve- 
nient for  effecting  the  purposes  aforesaid."     The  spocification  described 
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the  mode  of  condensing  the  vapors  and  gases,  and  ended  bj  claiming, 
**  fourthly,"  "the  precipitation  of  animal  and  vegetable  matter  from 
sewage  water,  and  also  the  condensation,  combination,  and  crystalliza- 
tion of  vapours  and  gases  arising  from  sewage  matter  in  tanks  or  reser- 
voirs, by  the  means  and  in  the  manner  hereinbefore  described." 

The  plaintiff,  on  the  day  on  which  the  specification  was  enrolled,  also 
entered  a  disclaimer;  in  which,  after  reciting  that,  since  the  enrolment 
of  bis  specification,  he  had  found  that  some  parts  of  his  said  invention 
therein  described  were  not  of  much  value,  and  that  he  was  therefore 
desirous  of  disclaiming  the  same,  he  thereby  altered  the  title  of  his  said 
invention  to  "  Treating  chemically  the  collected  contents  of  sewers  and 
drains  in  cities,  towns,  and  villages,  so  that  the  same  may  be  applicable 
to  agricultural  and  other  useful  purposes."  He  then  disclaimed  the 
whole  of  the  first,  second,  and  third  parts  of  his  invention,  "and  so 
much  of  the  fourth  part  of  the  same  invention  as  consists  in  the  con- 
densation, combination,  and  crystallization  of  vapours  and  gases  arising 
from  sewage  matter;"  and  described  his  invention  as  follows:  "My 
invention  consists  in  the  use  and  application  of  a  chemical  agent  for  the 
purpose  of  precipitating  the  solid  animal  and  vegetable  matter  con- 
tained in  sewage  water."  He  further  stated  that,  "  for  the  purpose  of 
precipitating  the  animal  and  vegetable  matter  contained  in  the  sewage 
water,  I  prefer  to  employ  hydrate  of  lime,  commonly  termed  slacked 
lime,  which,  so  far  as  I  know,  is  the  cheapest  and  the  most  efficient 
chemical  agent  for  effecting  this  purpose"  (making  no  '^'mention  r«roQ 
of  "the  carbonate  of  lime  and  some  others  of  the  alkaline  '- 
earths,"  &c.,  mentioned  in  the  specification).  The  disclaimer  concluded 
as  follows :  "  What  I  claim  of  my  invention  is,  the  precipitation  of 
animal  and  vegetable  matter  from  sewage  water  by  means  of  the  che- 
mical agent  hereinbefore  described." 

On  behalf  of  the  plaintiff,  evidence  was  given  to  show  that  the  process 
used  by  the  Local  Board  of  Health  at  Hitchin  was  idnetical  with  that 
claimed  by  the  plaintiff  as  his  invention ;  and  also  that  his  invention 
was  new,  useful,  and  valuable.  On  behalf  of  the  defendant  it  was  con- 
tended that  there  had  been  no  infringement  of  the  plaintiff's  patent : 
and  evidence  was  given  to  show  that  the  system  pursued  by  the  Local 
Board  was  to  separate  the  greater  part  of  the  sewage  matter  from  the 
water  by  filtration,  and  then  to  apply  hydrate  of  lime  to  the  water,  for 
the  purpose  of  deodorizing  it.  It  was  proved  that  the  hydrate  of  lime, 
so  applied,  did  cause  some  precipitation  of  the  animal  and  vegetable 
matter  which  remained  in  the  sewage  water  even  after  such  filtration. 
It  was  also  proved  that  the  sediment  which  was  procured  by  the  filtra- 
tion was  not  sold  by  the  Local  Board,  but  was  carted  away  by  persons 
who  were  paid  for  so  doing.  Evidence  was  also  given  to  show  that  the 
alleged  invention  of  the  plaintiff  was  not  new. 

The  learned  Judge  told  the  jury  that,  if  the  chemical  agent  (in  this 
case  hydrate  of  lime)  was  applied  by  the  Local  Board  with  a  knowledge 
that  one  effect  would  be  to  precipitate  the  matter  still  left  in  the  sewage 
water,  the  board  must  be  considered  to  have  applied  it  for  that  purpose, 
although  their  object  were,  not  to  precipitate,  but  to  deodorize :  and 
that  they  had,  in  that  case,  infringed  the  plaintiff's  patent,  although 
the  greater  part  *of  the  sewage  matter  had  been  separated  by  r^coj  , 
filtration  from  the  water  before  the  hydrate  of  lime  was  used.   '- 
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The  jury  found  that  the  Local  Board  had  infringed.  The  learned  Jadge 
then  asked  the  jury,  at  the  request  of  the  counsel  for  the  plaintiff, 
whether,  if  the  patent  was  to  be  construed  as  a  patent,  not  for  the  use 
of  a  chemical  agent  generally,  for  the  purpose  of  precipitating,  but  for 
the  use  of  hydrate  of  lime  for  that  purpose,  they  were  of  opinion  that 
there  had  been  an  infringement  by  the  Local  Board.  The  jury  found 
that  there  had.     Leave  was  reserved  to  move  as  after  mentioned. 

Lush,  in  last  Easter  Term,  obtained  a  rule  calling  on  the  plaintiff  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  defendant,  or  a 
nonsuit,  ^^  on  the  grounds :  1st.  That  the  undisclaimed  part  of  p1aintiff*3 
alleged  invention  is  not  a  matter  for  which  letters  patent  can  by  law  be 
granted ;  2d.  That  the  plaintiff's  specification  is  too  large,  inasmuch  as 
it  claims  any  and  every  chemical  agent  whatever,  without  specifying  or 
particularizing  the  same ;  3d.  That  the  plaintiff's  specification  does  not 
state  the  particular  chemical  agent  to  be  employed,  nor  the  mode  in 
which  the  same  is  to  be  employed :"  or  why  there  should  not  be  a  new 
trial,  "  on  the  grounds :  1st.  That  there  was  no  evidence  of  an  infringe- 
ment of  plaintiff's  patent ;  2d.  That  the  learned  Judge  misdirected  the 
jury  in  telling  them  that  the  user  of  hydrate  of  lime  for  the  purpose 
stated  in  the  defendant's  evidence  was  an  infringement  of  the  plaintiff's 
patent ;  3d.  That  it  was  proved  that  the  alleged  invention  was  not  new, 
and  was  well  known  to  others,  and  publicly  and  generally  practised  in 
the  United  Kingdom  before  the  date  and  grant  of  the  plaintiff's  letters 
patent." 

Yesterday  and  this  day, 
mnofn  *Bovill^  Hindmarehy  and  C,  Pollock  showed  cause. — First,  as 
-■  to  the  motion  to  enter  a  verdict  for  the  defendants,  or  a  nonsuit. 
Taking  the  specification  and  the  disclaimer  together,  the  result  b,  a 
claim  by  the  plaintiff  of  the  use  of  hydrate  of  lime  only :  or,  at  all 
events,  of  hydrate  of  lime  in  preference  to  any' other  chemical  agent. 
The  substance  is  ''the  chemical  agent  hereinbefore  described,"  men- 
tioned in  the  disclaimer,  and  which,  in  the  disclaimer,  the  plaintiff  de- 
clares "I  prefer  to  employ."  It  is  not  a  claim  for  a  mere  principle; 
the  modus  operandi  is  specified.  The  proportion  used  is  not  specified ; 
but  that  varies  with  the  density  of  the  sewage  water:  no  further  detail 
is  possible.  As  to  the  rule  for  a  new  trial.  The  defendant  contends 
that,  if  all  that  the  plaintiff  claims  is  the  use  of  hydrate  of  lime,  the 
invention  is  not  new.  But  the  evidence,  even  of  the  defendant's  own 
witnesses,  showed  that  the  use  of  hydrate  of  lime  as  a  precipitating 
agent  was  new.  And  that  was  the  mode  in  which  the  defendant 
employed  it,  although  the  precipitation  was  the  less  in  consequence  of 
the  sewage  matter  being  thinned  to  some  extent  by  mechanical  means 
before  the  hydrate  of  lime  was  mixed  with  it.  It  seems  to  have  been 
understood  by  the  Court  of  Exchequer  Chamber,  in  Steiner  v.  Heald,  6 
Exch.  607,t  that  the  question  whether  a  process  is  new  may  be  deter- 
mined by  the  novelty  of  the  result  produced.  In  Crane  v.  Price,  4  M. 
&  G.  680,  602,  3  (E.  C.  L.  R.  vol.  43),(a)  Tindal,  C.  J.,  applies  the 
result  as  a  test ;  and  so  does  Cockburn,  C.  J.,  in  Booth  v.  Kennard,  1 
H.  &  N.  527,  581.t  Here  the  precipitation  from  running  sewage  water 
is  new.     There  was  no  misdirection  in  law  as  to  the  infringement ;  nor 

(a)  S.  C.  Webster't  Reports,  Ac,  on  Letters  Patent,  377,  409. 
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was  the  verdict  contrary  to  the  *evidence.  The  defendant  con-  r»cQ^ 
tends  that  he  used  the  process  for  the  purpose  of  deodorizing  ^ 
only ;  and  that  the  precipitation,  which  unavoidably,  by  the  laws  of 
nature,  accompanied  such  use,  was  not  within  the  plaintiff's  purpose. 
The  plaintiff's  patent  was  for  obtaining  manure  by  a  particular  process : 
by  the  same  process  the  defendant  did  in  fact  obtain  the  manure ;  only 
he  did  not  use  it  because  he  did  not  want  it.  It  is  an  infringement  if  a 
party  use  a  new  part  of  a  patented  process  in  combination  with  a  differ- 
ent process :  Bovill  v.  Key  worth,  7  E.  &  B.  725  (E.  C.  L.  R.  vol  90) ; 
De  La  Rue  v.  Dickenson,  7  E.  &  B.  738.  Were  it  otherwise,  there 
could  be  no  patent  for  a  new  watch  movement.  De  La  Rue  v,  Dicken- 
son also  shows  that  the  question  of  infringement  is  for  the  jury. 
[Crompton,  J. — Can  the  jury  be  supposed  here  to  have  found  more  than 
that  there  was  some  precipitation  in  fact  ?1  Surely  the  patent  cannot 
be  evaded  by  throwing  away  the  manure.  [Lord  Campbell,  C.  J. — Not 
if  that  be  merely  colourable.]  The  jury,  at  this  stage,  must  be  pre- 
sumed to  have  found  that  it  was  merely  so.  The  pure  water  could  not 
be  produced  except  by  effecting  a  precipitation. 

Webster  and  Qartfiy  contrd.. — The  precipitate  has  been  produced,  but 
not  sold.  Even  exposure  to  sale  is  not  sale :  Minter  v.  Williams,  4  A. 
k  E.  251  (E.  C.  L.  R.  vol.  81).  The  patent  is  not  for  producing  a  pre- 
cipitate: that  has  been  done  whenever  quicklime  has  been  used.  [Lord 
Campbell,  C.  J. — There  may  be  a  patent  for  producing,  by  precipitation, 
a  saleable  article :  but,  if  that  be  so,  there  is  no  infringement.  Erlb, 
J. — The  intention  to  produce  a  profitable  matter  is  of  the  essence  of  a 
patent.] 

*Lord  Campbell,  C.  J. — There  is  no  evidence  of  infringement  r^coy 
here.  L 

CoLERiDGB  and  Erle,  Js.,  concurred. 

Crompton,  J. — I  concur.  As  to  the  objection  that  the  patent  is  void 
for  want  of  novelty,  I  am  much  inclined  to  say  that  the  patent  may  be 
supported :  here  is  a  process  producing  a  new  result ;  that  is,  manure  in 
a  particular  form.  It  can  hardly  be  said  that  there  cannot  be  a  patent 
for  that.  •  Rule  absolute  for  a  new  trial. 
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Tbe  nila,  that  the  pnblioation  of  a  fair  and  correct  report  of  proceedings  taking  place  in  a 
public  Court  iifjastice  is  privileged,  extends  to  proceedings  taking  place  publicly  before  a 
magistrate  on  tbe  preliminary  investigation  of  a  criminal  charge,  terminating  in  the 
discharge,  by  the  magistrate,  of  the  party  charged. 

A  declaration  for  libel  set  out,  in  three  separate  counts,  reports  of  three  separate  days'  proceed- 
ings, respectively  (on  two  a4Joumments),  before  a  magistrate ;  tbe  report  of  the  first  day 
stating  that  plaintiff'  was  charged  with  peijury,  and  an  adjournment,  but  reserving  the 
report ;  the  report  of  the  second  day  also  stating  an  adjournment  in  language  intimating 
that  there  would  be  a  report  of  the  proceedings  of  the  day  to  which  the  adjournment  was  ; 
and  tbe  third  stating  the  discharge  of  the  party  charged  :  and  the  jury  found  generally  that 
the  reports  were  fair  and  correcL  Held :  that  the  reports  of  the  first  two  meetings  did  not 
lose  the  privilege  by  reason  of  the  proceedings  there  reported  not  being  final. 

One  of  the  reports  commenced,  "  Wilful  and  corrupt  perjury/'  Held  that,  after  the  verdict  of 
the  jury,  this  must  be  taken  as  a  description  of  the  nature  of  the  charge,  not  as  an  imputation, 
by  ,tbe  publisher,  of  the  peijury  in  fact. 
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One  of  the  reports  stated  that  the  evideDce  before  the  magistrate  entirely  negatived  the  story 
of  tbd  plaintiff,  which  story  was  the  statement  of  the  plaintiff  in  which  the  imputed  perjury 
was  contained.  Ileld,  not  to  be  privileged  ;  and  a  plea,  justifying  this  report  on  the  ground 
that  it  was  a  fair  and  correct  report  of  the  proceedings  which  had  taken  place,  was  held  bad 
after  verdict 

The  first  count  charged  that  defendant  heretofore,  to  wit,  on  26th 
June,  1857,  falsely  and  maliciously  printed  and  published  of  the  plaintiir, 
in  a  newspaper  called  The  Daily  Telegraph,  the  words  following  (that  is 
to  say):  "Guildhall.  Wilful  and  corrupt  perjury.  Mr.  Edward  Lewis" 
^cqo-i   (meaning  the  plaintiff),  "  the  *manager  of  a  loan  oflice  in  Fetter 

-'  Lane  called  The  Tradesman's  and  Mechanics'  Loan  Society,  ap- 
peared on  a  summons  before  Alderman  Rose,  to  answer  a  charge  of 
wilful  and  corrupt  perjury  alleged  to  have  been  committed  by  him  in  this 
Court  in  some  proceedings  taken  by  Mr.  Lewis  against  Mr.  John  Edward 
Gollett  for  obtaining  the  sum  of  SOL  by  means  of  false  representations. 
Mr.  Pattison,  for  the  complainant,  applied  for  an  adjournment,  to  compel 
the  attendance  of  two  witnesses,  one  of  whom  was  alleged  to  have  been 
an  outlaw ;  which,  it  was  stated,  incapacitated  bim  from  giving  evidence. 
Mr.  Giffard,  for  the  defendant,  opposed  the  adjournment,  unless  it  was 
shown  there  was  reasonable  expectation  of  procuring  the  attendance  of 
the  witnesses.  After  some  further  discussion,  the  witnesses  were  ordered 
out  of  Court;  and  ultimately  examined,  one  by  one:  after  which  the 
case  was  adjourned.  But,  as  the  publication  of  what  transpired  might 
frustrate  the  ends  of  justice,  Ire  reserve  our  report  until  the  next  hear- 
iug." 

Second  count.  For  that  defendant  afterwards,  to  wit,  on  4th  July  in 
the  year  aforesaid,  falsely  and  maliciously  printed  and  published  of  the 
plaintiff,  in  the  said  newspaper  called  The  Daily  Telegraph,  the  words 
following  (that  is  to  say) :  "  Guildhall.  Wilful  and  corrupt  perjury.  A 
man  of  the  name  of  Edward  Lewis''  (meaning  the  plaintiff),  "  who  con- 
ducts a  loan  shop  at  16  Fetter  Lane  on  behalf  of  Maria  Foster,  his  sister, 
and  styles  it  The  Traders'  and  Mechanics'  Loan  and  Discount  Company, 
appeared  before  Alderman  Rose,  upon  a  summons  charging  him  with 
wilful  and  corrupt  perjury,  alleged  to  have  been  committed  by  him  in 
evidence  which  he  gave  in  this  Court,  on  the  3d  of  June  last,  in  support 
^^qqi   *of  a  charge  which  he  preferred  against  John  Collett,  for  obtain- 

^  ing  money  under  false  pretences.  The  case  arose  out  of  some 
transactions  between  Mrs.  Bass  (who  was  described  as  the  divorced  wife 
of  the  town  clerk  of  Dovor)  and  the  defendant ;  in  the  course  of  which 
she  represented  herself  as  a  widow,  in  a  declaration  she  made  respecting 
the  property  she  offered  as  security  for  loans  prior  to  August  last.  In 
that  month  she  negotiated  a  loan  through  Mr.  Collett  with  the  defend- 
ant, who  advanced  the  money  upon  a  warrant  of  attorney  jointly  signed 
by  Mrs.  Bass  and  Mr.  Collett :  and,  upon  default  being  made  in  the 
payment  by  instalments,  he  entered  up  judgment  for  the  full  amount  of 
the  loan,  and  arrested  Mr.  Collett,  who  was  released,  a  few  days  after- 
wards (some  time  in  March),  upon  affidavit  being  made  by  Mrs.  Bass 
before  a  Judge  at  Chambers ;  upon  which  the  defendant"  (meaning  the 
now  plaintiff)  ^^  preferred  the  charge  against  Mr.  Collett  for  obtaining 
the  sum  of  30Z.  under  false  pretences ;  alleging  that  Mr.  Collett  told 
him,  at  the  time  he  applied  for  the  loan,  that  Mrs.  Bass  was  still  a 
widow,  and  that  he,  Lewis"  (meaning  the  plaintiff),  *' never  knew  she 
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was  a  married  woman  until  she  made  the  afEdavit  in  March  last  which 
reheased  Mr.  Gollett  from  prison.  He"  (meaning  the  plaintiff)  ''  also 
said  that,  if  he  had  known  she  was  a  married  woman,  he  would  not  have 
advanced  the  loan,  notwithstanding  he  had  taken  the  precaution  to  have 
the  additional  security  of  the  warrant  of  attorney.  Evidence  was  given 
by  Mrs.  Bass  and  Mr.  Gaden,  which  entirely  negatived  Lewis's"  (mean- 
ing the  plaintiff's)  '^  story,  and  satisfied  this  Court  that  Lewis"  (meaning 
the  plaintiff)  *'  knew,  from  a  conversation  which  took  place  in  August 
List  in  the  presence  of  Mr.  Gaden,  Mr.  King,  Mr.  Collett,  Mrs. 
*Bass,  and  the  defendant"  (meaning  the  now  plaintiff),  *'  that  she  r*c4A 
was  not  a  widow :  and  the  summons  was  immediately  dismissed :  ^ 
upon  which  an  application  was  made  that  Lewis"  (meaning  the  plaintiff) 
"  should  be  forthwith  committed  for  perjury.  The  magistrate  declined 
taking  such  a  summary  course,  and  therefore  granted  a  summons  calling 
upon  the  defendant"  (meaning  the  now  plaintiff)  *'  to  answer  that  charge. 
And,  on  the  25th  day  of  June  last,  the  evidence  was  gone  into,  which 
was  merely  a  repetition  of  that  given  for  the  defence  of  Mr.  Collett ; 
and  the  case  was  then  adjourned  until  to-day ;  when  Mr.  Sleigh  appeared 
for  the  prosecution,  and  Mr.  Giffard  for  the  defendant.  Mr.  Sleigh  said 
Crown  Office  subpoenas  had  been  obtained  to  compel  the  attendance  of 
Mr.  King  and  Mr.  Gaden ;  but  they  could  not  be  served ;  and  he  there- 
fore proposed  to  call  another  witness  and  recall  Mrs.  Bass,  to  depose  to 
another  conversation  which  took  place  with  the  defendant"  (meaning 
the  now  plaintiff)  "  at  his  office,  and  in  which  he"  (meaning  the  plain- 
tiff) ^^  was  informed  that  she  was  a  married  woman.  Mrs.  Bass  was  then 
called,  and  said,  in  August  or  September  last,  she  could  not  remember 
the  exact  day,  she  went  to  the  defendant's"  (meaning  the  now  plaintiff's) 
^*  office,  with  an  occasional  servant,  of  the  name  of  Griggs,  and  in  his 
hearing,  amongst  other  matters,  told  the  defendant"  (meaning  the  now 
plaintiff)  ''  that  he"  (meaning  the  plaintiff)  "need  have  no  apprehension 
about  her  security,  as  nothing  could  touch  her  furniture  but  rent  and 
taxes,  and  Lewis's"  (meaning  the  plaintiff's)  "  bill  of  sale,  as  she  was  a 
married  woman.  Richard  Griggs  snid  he  accompanied  the  last  witness 
to  Lewis's"  (meaning  the  plaintiff's)  "office,  which  consisted  of  a  large 
room  with  *part  of  it  partitioned  off  for  a  private  office.  Mr^.  r^c^-i 
Bass  went  in  there ;  and  he  remained  outside ;  but  the  partition  ^ 
was  very  thin ;  and  the  door  was  open.  After  Mrs.  Bass  had  been  there 
some  timej  she  said  to  Lewis"  (meaning  the  plaintiff)  "that  he  was  run- 
ning no  risk,  as  nothing  could  touch  her  furniture  but  rent  and  taxes, 
she  being  a  married  woman.  Mr.  Sleigh,  upon  this  evidence,  applied 
for  a  remand,  to  enable  him  to  obtain  the  evidence  of  King  and  Gaden. 
Mr.  Giffard  opposed  the  application,  on  the  ground  of  the  expense  to 
the  defendant"  (meaning  the  now  plaintiff).  "  Alderman  Rose  said 
there  was  sufficient  in  the  evidence  for  a  remand,  but  not  to  justify  him 
in  committing  the  defendant"  (meaning  the  plaintiff)  "for  trial  in  the 
present  incomplete  state  of  the  case.  The  defendant"  (meaning  the 
plaintiff)  "  was  then  remanded  on  bail." 

Third  count.  That  defendant  afterwards,  to  wit,  on  18th  July  in  the 
year  aforesaid,  falsely  and  maliciously  printed  and  published  of  the 
plaintiff,  in  the  said  newspaper,  the  words  following  (that  is  to  say) : 
The  Fetter  Lane  Loan  Office.  Edward  Lewis"  (meaning  the  plaintiff), 
the  manager  of  Maria  Foster's  loan  shop  at  16  Fetter  Lane^  known  as 
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The  Traders*  and  Mechanics'  General  Loan  and  Discount  Company, 
appeared,  in  discharge  of  his  recognisance,  to  answer  a  charge  of  per- 
jury, alleged  to  have  been  committed  in  evidence  which  he  gave  in  this 
Court  on  the  3d  of  June  last.  The  magistrate  dismissed  the  summons, 
there  not  being  sufficient  evidence  to  secure  a  conviction.  Meaning  and 
insinuating  that  the  plaintiff  was  guilty  of  wilful  and  corrupt  perjury. 
Bv  means  of  which  premises,"  &c.  (Special  damage). 

Pleas.  1.  Not  guilty. 
^"421  ^'  That,  before  the  printing  and  publishing  hy  the  ^defendant 
■^  of  the  said  alleged  libels  in  the  declaration  mentioned,  or  any  or 
either  of  them,  the  plaintiff  was  summoned  and  appeared  before  a  public 
Court  of  justice,  to  wit,  before  a  justice  of  the  peace  then  sitting  and 
holding  a  public  Court,  to  wit,  at  the  Guildhall  of  the  city  of  London, 
upon  a  certain  charge  of  having  unlawfully  and  wilfully  committed  wilful 
and  corrupt  perjury :  and  thereupon,  upon  the  hearing  of  the  said  charge 
by  and  before  the  said  justice,  certain  proceedings  were  had  in  the  said 
public  Court;  and  the  further  hearing  of  the  said  charge  was  then 
adjourned  to  a  future  day ;  and  the  hearing  of  the  said  charge  was,  by 
the  said  justice,  afterwards  from  time  to  time  further  adjourned ;  and 
the  said  charge  came  on  to  be  heard  by  and  before  the  said  justice  in 
the  said  public  Court  at  the  said  several  adjournments,  respectively;  and 
certain  proceedings  were  thereupon  had,  upon  the  said  several  hearings, 
respectively,  by  and  before  the  said  justice  in  the  said  public  Court;  he 
the  said  justice  having  lawful  and  competent  power  and  authority  to 
inquire  into  the  said  charge.  That  the  /Said  alleged  libels,  in  the  said 
declaration  mentioned,  and  each  and  every  of  them,  were  and  are  true, 
fair,  just,  accurate,  and  correct  accounts  and  reports  of  the  said  pro- 
ceedings so  had  before  such  justice  in  the  said  public  Court  as  aforesaid, 
and  were  made  bon&  fide  and  without  malice. 

Issue  on  both  pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  Sittings 
after  last  Michaelmas  Term,  the  publication  of  the  matter  set  out  in  the 
three  counts  of  the  declaration  was  admitted :  and,  his  Lordship  having 
held  that  it  was  for  the  defendant  to  prove  that  the  accounts  of  the  pro- 
ceedings were  fair  and  correct,  defendant  proved  the  summons  and  all 
4tzAQ-\  ^6  proceedings  ^before  the  magistrate.  No  special  damage  was 
*  -^  proved.  The  plaintiff  did  not  require  that  there  should  be  a 
separate  finding  on  any  count,  or  on  any  particular  part  of  any  count, 
or  that  damages  should  be  assessed  on  the  issue  upon  the  first  plea,  but 
insisted  that,  on  the  comparison  of  the  facts  proved  with  the  publica- 
tions, it  appeared  that  the  accounts  were  not  fair.  His  Lordship  left  to 
the  jury  whether  the  reports  were  impartial  and  correct:  and  the  jury 
found  generally  for  the  defendant.  A  verdict  was  entered  for  the  de- 
fendant on  both  issues :  and  leave  was  reserved  to  plaintiff  to  move  as 
after  mentioned. 

O'Malleyy  in  last  Hilary  Term,  obtained  a  rule  calling  on  the  defend- 
ant to  show  cause  why  judgment  should  not  be  entered  for  the  plaintiff 
on  the  second  plea,  notwithstanding  the  verdict  found  for  the  defendant 
on  that  plea ;  and  why  the  verdict  found  for  the  defendant  on  the  first 
issue  should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff  on 
that  issue  instead  thereof:  ^'onthe  ground  that  the  second  plea  is  no 
»nawer  to  this  action :  and  that  therefore  the  verdict  on  the  first  ifiase, 
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^hich  was  entered  for  the  defendant,  on  the  ground  that  the  matters 
stated   in  the  second  plea  were  a  defence  on  the  general  issue,  was 
erroneously  entered." 
In  last  Easter  Term,(a) 

Edwin  James^  and  Ballentine,  Serjt,  showed  cause. — The  facts  stiitctl 
in  the  second  plea  show  a  good  defence,  both  on  that  plea  and  on  the 
issue  of  Not  guilty.     In  Curry  v,  Walter,  1  B.  &  P.  525,  the  Court  of 
Common  Pleas  held  *that,  in  an  action  for  libel,  it  was  a  good  rt^ciA 
defence,  under  the  plea  of  Not  guilty,  that  the  alleged  libel  was  ^ 
a  true  account  of  what  had  passed  upon  a  motion  in  the  Court  of  King*s 
Bench  for  an  information  against  two  magistrates,  for  corruption  in 
refusing  to  license  an  inn ;  the  motion  having  been  refused  for  want  of 
notice  to  the  magistrates.    That  is  a  conclusive  authority  for  the  defend- 
ant here,  unless  it  has  been  overruled  or  can  be  distinguished.   Probably 
no  distinction  will  be  attempted  on  the  ground  that  the  Court  in  that 
case  was  one  of  higher  authority  than  the  Court  in  which  a  magistrate 
sits  to  hear  a  preliminary  investigation.     It  will  be  said  that  the  pro- 
ceeding was  here  ex  parte.     In  Bex  v,  Lee,  5  Esp.  123,  the  defendants 
in  a  prosecution  for  libel  offered  evidence  that  the  alleged  libel  con- 
sisted of  the  depositions  taken,  before  a  magistrate  upon  his  committing 
a  party  for  trial  on  a  charge  of  murder :  Heath,  J.,  held  the  evidence 
inadmissible :  saying  that,  ^'  putting  the  criminality  of  such  proceeding 
out  of  the  question,  the  evidence  offered  was  ex  parte ;  it  was  the  depo- 
sition made  by  the  prosecutor  only.     But  he  was  of  opinion,  that  the 
mere  publication  of  ex  parte  evidence  before  a  trial  was  of  itself  highly 
criminal."     Here  the  proceeding  before  the  magistrate  was  final,  the 
plaintiff  having  been  discharged.     Bex  v.  Fleet,  1  B.  &  Aid.  379, 
may,  at  first  sight,  appear  inconsistent  with  Curry  v,  Walter.     There 
a  criminal  information  was  granted  for  publishing  the  evidence  taken 
before  a  coroner's  inquest  which   terminated  in  a  verdict  of  wilful 
murder.     But  in  that  case  the  publication  was  accompanied  by  com- 
ments.    [Lord  Campbell,  C.  J. — The  moment  comments  are  made,  the 
immunity  is  gone.]     *It  is,  however,  true  that  Bay  ley,  J.,  in  r*c4c 
that  case,  appears  to  rest  his  judgment,  not  merely  on  the  fact  ■- 
of  the  comment,  but  also  on  the  illegality  of  the  publication  of  the  evi- 
dence.    Duncan  v.  Thwaites,  3  B.  &  C.  556   (E.  C.  L.  R.  vol.  10),  may 
also  be  cited  as  inconsistent  with  Curry  v,  Walter,  1  B.  &  P.  525.    There 
a  plea  was  held  bad  on  demurrer  which  averred  that  the  alleged  libel 
contained  only  a  true,  fair,  and  just  report  and  account  of  proceedings 
which  had  taken  place  before  a  magistrate  at  Bow  Street.     The  pro- 
ceedings before  the  magistrate,  in  that  case,  terminated  in  the  party 
charged  being  held  to  bail  and  the  witnesses  bound  over  to  prosecute. 
Here  the  party  was  finally  discharged.     The  publication,  from  time  to 
time,  of  imperfect  proceedings  stands  of  course  on  a  different  footing ; 
that  was  the  case  in  Bex  v.  Clement,  4  B.  &  Aid.  218  (E.  C.  L.  R. 
vol.  6). (6)     So  does  the  publication  of  what  takes  place  before  a  magis- 
trate, not  in  the  course  of  regular  judicial  investigation,  but  upon  some 
party  applying  to  the  magistrate  for  advice :  what  there  takes  place  is 
coram  non  judice.     In  the  late  case  of  Davison  v.  Duncan,  7  S.  &  B. 

(a)'  April  28tb,  and  May  6ih,  1868.    Before  Lord  Campbell,  C.  J.,  Erie  and  Cromptooy  Jf . 
Wightman,  J.,  was  preeent  daring  the  latttr  part  of  the  argument  on  the  feoond  daj. 
(6)  See  In  the  matter  of  W.  I.  Clemen^  11  Price  68. 
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229,  231  (E.  C.  L.  R.  vol.  90),  the  general  principle  is  thus  pet  forth 
by  Lord  Campbell:  "A  fair  account  of  what  takes  place  in  a  Court  of 
justice  is  privileged.  The  reason  is,  that  the  balance  of  public  benefit 
from  the  publicity  is  great.  It  is  of  great  consequence  that  the  public 
should  know  what  takes  place  in  Court ;  and  the  proceedings  are  under 
the  control  of  the  Judges.  The  inconvenience  therefore  arising  from 
the  chance  of  the  injury  to  private  character  is  infinitesimally  small  as 
compared  to  the  convenience  of  publicity."  A  distinction  has  sometimes 
*''>4fiT  ^^^^  suggested  ^between  proceedings  in  a  Superior  Court  and 

J  thosfe  before  a  magistrate,  on  the  ground  that  the  latter  may,  if 
he  thinks  fit,  lawfully  conduct  the  proceedings  in  private. (a)  But  that, 
at  any  rate,  appears  to  be  inapplicable  where  the  proceedings  are  in 
in  fact  public,  as  in  the  present  case.  [Lord  Campbell,  C.  J. — The 
Superior  Courts  of  common  law  have  also  the  power  of  excluding  the 
general  public  in  certain  cases :  and  it  is  occasionally  exercised  by 
Courts  of  equity.]  If  there  be  no  distinction  arising  from  the  nature 
of  the  Courts,  there  can  be  none  arising  from  the  nature  of  the  proceed- 
ing: the  proceeding  here  was  final,  as  in  Curry  v.  Walter,  1  B.  &  P. 
525,  which  has  not  been  overruled ;  and  in  that  case,  as  here,  the  pro- 
ceedings were  ex  parte.  It  may  be  urged  that  here,  in  the  course  of 
the  inquiry,  something  arose  injurious  to  the  character  of  the  party. 
That,  however,  is  no  more  than  must  often  inevitably  occur  in  legal  pro- 
ceedings. It  is  true  that  there  is  here  an  innuendo,  suggesting  that 'the 
defendant  meant  to  impute  wilful  perjury  to  the  plaintiff.  [Lord  Camp- 
bell, C.  J. — You  may  consider  that  as  negatived  by  the  verdict.] 

Petersdorff^  Serjt.,  J7.  MUIb^  and  Laxton^  contrS,. — First,  the  rule 
may  be  made  absolute  on  grounds  not  requiring  the  decision  of  the 
general  question.  The  heading  of  the  article,  "  Wilful  and  corrupt  per- 
jury," gives  the  character  of  libel  to  the  publication.  [Lord  Camp- 
bell, C.  J. — That  may  be  no  more  than  a  statement  of  the  nature  of 
the  charge.  If  you  can  show  that  the  publication  is  necessarily,  by 
law,  a  libel,  you  succeed :  but,  if  you  show  only  that  it  may  be  a  libel, 
the  verdict  shows  that  it  is  not.]  In  Lewis  v,  Clement,  3  B.  &  Aid. 
*"471   "^^^^  *^®  *declaration  set  forth  an  alleged  libel,  commencing, 

-■  "  Insolvent  Debtors  Court — Shameful  conduct  of  an  attorney," 
and  then  professing  to^give  an  account  of  a  proceeding  in  that  Court. 
The  plea  stated  that  the  Court  was  a  public  Court  of  the  King,  and  that 
the  alleged  libel  contained  a  faithful  and  true  account  of  the  several 
proceedings  there  had.  This  plea  was  held  bad  on  motion  for  judgment 
non  obstante  veredicto,  on  the  ground  that  the  defendant,  by  the  prefa- 
tory words,  had  taken  upon  himself  so  to  characterize  the  conduct  of 
the  plaintiff.  [Erle,  J. — Would  you  object  to  a  heading  "  charge  of 
wilful  and  corrupt  perjury"  ?]  The  present  heading  asserts  a  well- 
founded  charge.  Next,  the  publication  in  the  first  count  is  indefensible 
upon  any  view :  it  contains  merely  an  account  of  a  preliminary  investi- 
gation, concluding  with  an  adjournment.  In  the  second  count,  the  pro- 
ceedings are  described  as  ending  in  a  remand  on  bail ;  and  it  is  stated, 
as  the  opinion  of  the  publisher,  that  the  evidence  entirely  negatived  the 
plaintiff's  story.  In  the  third,  it  is  stated  that  the  summons  was  dis- 
missed, there  not  being  sufficient  evidence  to  secure  a  conviction :  the 
evidence  not  being  set  out,  but  only  the  publisher's  view  of  the  result. 

(a)  See  the  jadgment  in  Duncan  «.  Thwaites,  8  B.  A  C.  583  (B.  C.  L.  R.  rol.  10). 
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Eyre,  C.  J.,  on  the  trial  of  Gurry  t;.  Walter,  1  Esp.'  456,  saifl  "  that  be 
would  hold  the  defendant  to  very  strict  proof,  that  the  report,  as  pub- 
lished, contained  precisely  the  substance  of  that  delivered  in  Court." 
And  in  Levis  v,  Walter,  4  B.  &  Aid.  605,  612,  Abbott,  G.  J.,  said : 
^^  If  a  party  is  to  be  allowed  to  publish  what  passes  in  a  Gourt  of  justice, 
he  roust  publish  the  whole  case,  and  not  merely  state  the  conclusion 
which  he  himself  draws  from  the  evidence.''  As  to  the  general 
^question :  the  rule  allowing  the  publication  of  what  passes  in  a  r^ir^o 
Gourt  of  justice  does  not  apply  to  the  case  of  a  proceeding  ^ 
before  magistrates.  [Lord  Gampbell,  G.  J. — There  may  be  a  distinc- 
tion between  preliminary  and  final  proceedings :  but  I  do  not  understand 
how  there  can  be  one  between  different  tribunals.]  In  the  Superior 
Courts  it  is  supposed  that  the  public  is  present :  and  this  is  the  founda- 
tion of  the  rule.  At  any  rate  the  principle  of  disallowing  ex  parte  pro- 
ceedings will  be  found  universally  laid  down :  1  Starkie's  Treatise  on 
the  Law  of  Slander  and  Libel,  &o.,  265  (2d  ed.) ;  Holt's  Law  of  Libel 
161;  Cooke's  Treatise  on  the  Law  of  Defamation  48;  Borthwick's 
Treatise  on  the  Law  of  Libel  and  Slander,  as  applied  in  Scotland  209 ; 
Roecoe's  Evidence  at  Nisi  Prius  543  (9th  ed.).  But,  further,  the  privi- 
lege does  not  extend  to  the  publication  of  proceedings  of  which  the 
object  is  merely  to  determine  whether  or  not  a  party  is  to  be  charged. 
That  distinction  was  pointed  out  in  Cox  v.  Coleridge,  1  B.  &  C.  87  (E. 
C.  L.  R.  vol.  8),  where  it  was  decided  that  a  party  charged  on  a  preli- 
minary investigation  before  a  magistrate  was  not  entitled,  as  of  right, 
to  use  the  assistance  of  a  professional  advocate;  andJlex  v.  Borron,  3 
B.  k  Aid.  432  (E.  G.  L.  R.  vol.  5),  is  to  the  same  effect.  But  tbat 
right  is  given,  in  cases  of  summary  conviction,  by  stat.  6  &  7  W.  4,  c. 
114,  8.  2.  [Lord  Campbell,  G.  J. — I  hold  that  enactment  to  be  merely 
declaratory  of  the  common  law.]  That  seems  to  follow  from  Daubney 
V.  Cooper,  10  B.  &  G.  237  (E.  G.  L.  R.  vol.  21).  The  same  distinction 
is  pointed  out  in  Burn's  Justice,  vol.  1,  p.  979  (29th  ed.).  Conviction^ 
III. ;  ib.  vol.  3,  p.  1012,  Justices  of  the  Feace,  VII.  4.  [Lord  Camp- 
bell, C.  J. — It  is  hardly  necessary  to  advert  to  a  distinction  so  obvious.] 
Again,  as  to  ex  parte  proceedings,  in  Hoare  v.  Silverlock,  9  Com.  B.  20 
(E.  G.  L.  R.  vol.  67),  where  it  was  holden  to  *be  a  good  defence  r^tzAo 
that  the  alleged  libel  consisted  of  a  fair  and  impartial  report  of  '- 
a  trial  in  a  Court  of  justice,  Maule,  J.,  limited  the  privilege  to  ''  a  fair 
account  of  proceedings  in  a  Court  of  justice,  not  being  ex  parte,  but  in 
the  hearing  of  both  sides."  That  the  publication  of  proceedings  at  a 
preliminary  investigation  terminating  with  the  holding  of  the  accused 
party  to  bail  is  not  privileged  was  held  in  Rex  r.  Fisher,  2  Campb. 
563.  The  same  principle  was  upheld  in  Regina  v.  Fleet,  1  B.  &  Aid. 
379,  and  M'Gregor  v.  Thwaites,  3  B.  &  C.  24  (E.  G.  L.  R.  vol.  10). 
[Lord  Campbell,  C.  J. — In  that  last  case  the  magistrate  waa  not  exer- 
cising any  jurisdiction :  it  was  an  instance  of  the  scandalous  practice 
then  prevailing  of  professing  to  consult  a  magistrate  in  order  to  give 
DOtoriety  to  the  statement  made  before  him.]  In  Charlton  v.  Watton,  6 
O.  k  P.  385  (E.  G.  L.  R.  vol.  25),  Patteson,  J.,  held  that  the  publioa- 
lion  of  what  passed  before  the  Municipal  Corporation  Commissioners 
was  not  privileged.  In  Davison  v.  Duncan,  7  E.  &  B.  229  (E.  G.  L.  R. 
▼ol.  90),  where  it  was  attempted  to  extend  the  privilege  to  the  proceed- 
ings at  a  public  meeting,  Coleridge,  J.,  asserted  the  qualification  laid 
K.,  B.  4  B«-- 20 
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down  by  Maule,  J.  The  second  plea  here  is  bad  :  it  alleges  that  the 
summons  and  appearance  were  before  ^'  a  public  Court  of  justice ;" 
whereas  it  appears  by  the  plea  itself  that  there  was  only  a  preliminary 
inquiry  before  a  magistrate,  who  had  the  right  to  exclude  the  public,  hy 
Stat.  11  &  12  Vict.  c.  42,  s.  19,  which  indeed  is  in  accordance  with  the 
previous  decisions  in  Bex  v.  Borron,  Cox  t*.  Coleridge,  Rex  v.  Lee,  o 
Esp.  123,  Rex  v.  Fisher,  and  Duncan  v.  Thwaites,  3  B.  &  C.  656  (E.  C. 
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L.  R.  vol.  10).     *The  utmost  extent  to  which  the  privilege  can 


be  upheld  is  where  the  proceeding  is  in  a  public  Court,  and  final. 
Even  as  to  Curry  v.  Walter,  1  B.  &  P.  626,  it  is  evident  that  Lord 
Ellenborough,  in  Rex  v.  Creevey,  1  M.  A;  S.  273,  279  (E.  C.  L.  R.  vol. 
28),  thought  the  decision,  or  at  any  rate  the  language  there  used,  too 
strong :  yet  there  the  proceeding  was  in  this  Court,  and  final,  and  ter- 
minated in  the  dismissal  of  the  application  against  the  party  charged. 
The  language  of  Abbott,  C.  J.,  also,  in  M'Gregor  v.  Thwaites,  3  B.  ^ 
C.  81  (E.  C.  L.  R.  vol.  10),  must  be  considered  somewhat  to  qualify 
Curry  v,  Walter.  The  principle  of  the  privilege  is  that  the  publication 
only  in  effect  extends  the  area  of  the  Court ;  and,  where  the  public  hat< 
a  right  to  be  present  in  the  Court  personally,  it  is  lawful  to  publish  to 
the  public  what  takes  place  there.  But  that  ceases  to  apply  where  the 
Court  is  not  public.  In  Smith  v.  Scott,  2  C.  &  K.  680,  where  Cole- 
ridge, J.,  applied  the  doctrine  of  privilege  to  a  proceeding  at  a  Judge's 
Chambers,  the  Judge  was  acting  judicially  on  the  question  of  discharg- 
ing a  bankrupt.  Cur,  adv.  vuU. 

Lord  CampbkIiL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  declaration  in  this  case  contains  three  counts  for  three  alleged 
libels  on  the  plaintiff,  published  in  a  newspaper,  called  The  Daily  Tele- 
graph, on  the  26th  of  June,  1867,  and  on  the  4th  of  July,  and  on  the 
18th  of  July  following.  Each  alleged  libel  professed  to  give  a  report 
of  what  had  taken  place  in  a  proceeding  before  a  magistrate  upon  a 
charge  of  perjury  against  the  plaintiff,  which  was  preferred  on  the  26th 
*''')11  ^^  June,  and,  after  an  ^adjournment  to  the  3d  of  July,  was  finally 
-■   dismissed  on  the  17th  of  July. 

The  defendant  pleaded,  First,  Not  guilty ;  and,  secondly,  a  special 
justification,  that  the  alleged  libels  were  and  are  true,  fair,  just,  accn- 
rate,  and  correct  accounts  and  reports  of  certain  proceedings  had  before 
a  justice  of  peace  in  a  public  Court  of  justice  on  a  charge  of  wilful  and 
corrupt  perjury  against  the  plaintiff,  which  was  dismissed. 

At  the  trial,  the  question  made  between  the  parties  was.  Whether  the 
reports  of  these  proceedings  which  appeared  in  the  defendant's  journul 
were  fair  and  correct  reports.  The  publication  of  the  alleged  libeU 
being  admitted,  the  defendant's  counsel  contended  that  it  lay  upon  the 
plaintiff  to  falsify  them  ;  but  the  Judge  held  that  the  onus  was  cast  upon 
the  defendant  to  prove  that  they  were  fair  and  correct.  The  defendant 
then  gave  in  evidence  the  summons  and  all  the  proceedings  before  thr 
magistrate  upon  the  charge  referred  to,  with  all  the  depositions,  and 
the  adjournments  by  the  magistrate,  and  his  final  adjudication  dismiss- 
ing the  charge  for  want* of  suflicient  evidence.  There  was  no  request 
on  the  part  of  the  plaintiff  that  the  jury  should  find  separately  on  any 
of  the  counts,  or  on  any  particular  part  of  either  count,  or  that  they 
should  assess  damages  on  the  plea  of  Not  guilty.  The  plaintiff's  coan- 
sel,  in  his  reply,  complained  chiefly  of  the  suppression  of  some  parts  of 
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the  cross-examination  of  the  ^vitnesses,  which,  he  contended,  were  favour- 
able to  the  plaintiff.  The  question  as  to  whether  the  report  was  impar- 
tial and  correct  was  left  to  the  jury,  with  the  observation  that  partiality 
and  inaccuracy  might  be  made  out  by  suppression  as  well  as  by  inser- 
tion. The  jury  retired,  carrying  along  with  them  *the  three  r^cro 
newspapers  containing  the  alleged  libels,  and  all  the  depositions  '-  ^ 
as  taken  down  by  the  magistrate's  clerk :  and,  on  their  return,  they 
found  generally  for  the  defendant.  The  verdict  was  accordingly  en- 
tered for  the  defendant  on  both  pleas. 

A  few  days  after,  an*  application  on  the  part  of  the  plaintiff  was  made, 
and  granted,  that  execution  might  be  stayed,  on  the  authority  of  Dun- 
can V.  Thwaites,  3  B.  &  C.  556  (E.  C.  L.  R.  vol.  10),  in  which  it  had 
been  held  that  the  privilege  accorded  to  reports  of  proceedings  in  Courts 
of  justice  does  not  extend  to  preliminary  examinations  before  a  magis- 
trate on  a  charge  of  an  indictable  offence.  And  in  the  following  Term 
a  rule  was  granted  to  show  cause  why  judgment  should  not  be  entered 
for  the  plaintiff  on  the  second  plea,  notwithstanding  the  verdict  found 
for  the  defendant  on  that  plea,  and  why  the  verdict  found  for  the 
defendant  on  the  first  issue  should  not  be  set  aside  and  a  verdict 
entered  for  the  plaintiff  on  that  issue  instead  thereof,  on  the  ground  that 
the  second  plea  is  no  answer  to  this  action,  and  that  therefore  the  ver- 
dict on  the  first  issue,  which  was  entered  for  the  defendant  on  the 
ground  of  the  matters  stated  in  the  second  plea  being  a  defence  on  the 
general  issue,  was  erroneously  entered. 

There  seems  strong  reason  for  contending  that  the  special  plea  is 
insufficient  after  verdict,  on  the  ground  that  it  is  pleaded  to  the  whole 
declaration,  and  there  are  matters  in  the  second  count  of  the  declara- 
tion which  cannot  be  considered  as  a  report  of  what  took  place  before 
the  magistrate  on  the  occasion  referred  to.  But,  if  we  were  to  give 
judgment  depriving  the  defendant  of  *any  benefit  from  this  r»rKQ 
special  plea,  we  can  by  no  means  order  that  the  verdict  found  ^ 
for  the  defendant  on  the  first  issue  should  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff  on  that  issue  instead  thereof. 

It  is  a  good  defence  to  an  action  for  a  libel,  that  it  consists  of  a  fair 
and  impartial  (though  not  verbatim)  report  of  a  trial  in  a  court  of 
justice ;  and  such  defence  is  admissible  under  Not  guilty,  which  puts  in 
issue  as  well  the  lawfulness  of  the  occasion  of  the  publication  as  the 
tendency  of  the  alleged  libel :  Hoare  v,  Silverlock,  9  Com.  B.  20  (E.  C. 
L.  R.  vol.  67).  As  far  as  the  first  and  third  count  of  the  declaration 
are  concerned,  we  cannot  adjudge  that  the  plaintiff  is  entitled  to  a  ver- 
dict and  to  damages ;  for,  according  to  what  the  Court  decided  on  the 
validity  of  the  sixth  plea  in  Duncan  v,  Thwaites,  3  B.  &  C.  580  (E.  C. 
L.  1^.  vol.  10),  there  is  strong  ground  for  contending  that  at  all  events 
th^'defendant  was  entitled  to  a  verdict  on  those  counts*  They  contain 
no  detail  of  the  evidence,  nor  any  comment  upon  the  case,  but ''  nakedly" 
state  *Hhe  result  of  what  the  justice  thought  fit  to  do."  The  second 
count  is  much  more  objectionable ;  for  it  begins  with  professing  to  give 
an  account  of  a  former  proceeding  before  the  magistrate,  in  which  the 
plaintiff  was  prosecutor,  and  out  of  which  the  charge  of  perjury  against 
the  plaintiff  arose ;  and  in  this  account  the  reporter  takes  upon  himself 
to  aver  that  the  evidence  adduced  against  the  plaintiff  entirely  nega- 
tived bis  story.     Such  conclusions  are  wholly  unjustifiable.    And,  where 
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the  report  of  law  proceedings  hae  mixed  up  with  it  coram  en  taries  reflect- 
ing upon  any  of  the  parties  whose  names  appear  in  it,  it  entirely  loses 
the  privilege  which  it  might  otherwise  claim.  Nevertheless,  after  the 
^^^4^-.  course  *  which  was  pursued  at  the  trial  of  this  cause,  and  after 
-■  the  verdict  of  the  jury,  we  think  that  we  ought  not  to  do  more 
for  the  plaintiff  in  respect  of  this  count  than  to  allow  a  verdict  to  be 
entered  for  him  upon  it  on  the  plea  of  Not  guilty,  unless  we  should  be  of 
opinion  that  the  remainder  of  this  count,  which  gives  a  detailed  report  of 
what  took  place  before  the  magistrate  upon  the  charge  against  the  plaintiif 
on  the  3d  of  July,  although  unaccompanied  by  the  introductory  state- 
ment, and  although  impartial  and  correct,  could  not  in  point  of  law  be 
justified. 

The  plaintiff's  counsel  contended  that  the  privilege  of  reporting  legal 
proceedings  must  be  confined  to  the  superior  courts  of  law  and  equity. 
JBat  on  such  a  question  the  dignity  of  the  court  cannot  be  regarded : 
and  we  must  look  only  to  the  nature  of  the  alleged  judicial  proceeding 
which  is  reported.  For  this  purpose,  no  distinction  can  be  made 
between  a  court  of  pie  poudre  and  the  House  of  Lords  sitting  as  ^  court 
of  justice.  As  to  magistrates,  if,  while  occupying  the  bench  from  which 
magisterial  business  is  usually  administered,  they,  under  pretence  of 
giving  advice,  publicly  hear  slanderous  complaints  over  which  they  have 
no  jurisdiction,  although  their  names  may  be  in  the  commission  of  the 
peace,  reports  of  what  passes  before  them  are  as  little  privileged  as  if 
they  were  illiterate  mechanics  assembled  in  an  alehouse.  Hence  the 
well  decided  case  of  M'Gregor  v.  Thwaites,  3  B.  &  G.  556  (E.  G.  L.  R. 
vol.  10).  When  magistrates  are  duly  acting  within  their  jurisdiction, 
questions  of  great  importance  and  difficulty  arise  as  to  the  publication 
m^r^r-i  of  the  proceedings  before  them.  It  was  contended  at  the  bar 
"^^  *that  in  no  case  have  the  reports  of  proceedings  before  magis- 
trates any  privilege.  To  this  general  proposition  we  can  by  no  means 
assent.  Proceedings  before  magistrates  under  stat.  11  &  12  Vict.  c.  48, 
with  respect  to  aummary  convictions  and  orders,  in  which,  after  both 
parties  are  heard,  a  final  judgment  is  given,  subject  to  appeal,  are,  we 
think,  strictly  of  a  judicial  nature:  the  place  in  which  such  proceedings 
are  held  is  an  open  Gourt;(a)  the  defendant,  as  well  as  the  prosecutor, 
has  a  right  to  the  assistance  of  an  attorney  and  counsel,  and  to  call 
what  witnesses  he  pleas^ ;  and,  both  parties  having  been  heard,  the  trial 
and  the  judgment  may  lawfully  be  made  the  subject  of  a  printed  report, 
if  that  report  be  impartial  and  correct. 

But  the  proceedings  which  we  have  to  consider  in  the  present  case 
were  before  a  magistrate  acting  under  stat.  11  &  12  Vict.  c.  42,  ^' with 
respect  to  persons  charged  with  indictable  offences."  By  a  summons,  a 
charge  was  brought  before  an  alderman  of  London  at  Guildhall  against 
the  now  plaintiff  for  wilful  and  corrupt  perjury ;  and  an  application  was 
made  that  he  might  be  committed  to  prison  or  give  bail  to  take  his  trial 
for  this  offence.  After  several  adjournments,  and  examining  all  the 
witnesses  brought  before  him,  the  magistrate  dismissed  the  summons. 
In  three  different  numbers  of  the  defendant's  newspaper  there  were  re- 
ports of  these  proceedings ;  all  of  which  reporta,  after  the  verdict  of 
the  jury,  we  must  suppose  to  have  been  impartial  and  correct^  and  pub- 
lished without  malice. 

(a)  8««  MOt  U. 
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With  respect  to  the  alleged  libels  in  the  first  and  third  counts  (as  we 
have  already  observed)  the  defence  seems  to  be  sufficient. 

*The  great  doubt  seems  to  be  as  to  the  report  of  the  pro-  r^rc/* 
ceedings  against  the  plaintiff  in  the  second  count  of  the  declara-   ^ 
tion,  which  gives  a  true  account  of  what  had  been  done  on  the  8d  of 
July,  and  sets  out  evidence  injurious  to  the  plaintiff,  the  charge  against 
him  being  still  pending. 

The  decision  of  this  Court  on  the  second  plea  in  Duncan  v.  Thwaites, 
3  B.  &;  C.  556  (E.  C.  L.  R.  vol.  10),  is  said  to  have  determined  the  general 
doctrine  that  a  correct  report  of  the  proceedings  which  took  place  in  the 
court  of  a  preliminary  inquiry  before  a  magistrate  upon  a  charge  of  an 
indictable  offence  cannot  be  justified.  But  we  must  recollect  that  there 
the  alleged  libel  contained  a  highly  coloured  statement  of  the  reporter, 
evidently  insinuating  the  guilt  of  the  accused  in  having  indecently 
assaulted  a  female  child  of  thirteen  years  old,  and  attempted  to  violate 
her  person.  '^  The  evidence  of  the  child  herself,"  ^^  and  her  companion" 
^^of  the  same  age,  displayed  such  a  complication  of  disgusting  indecen- 
cies that  we  cannot  detail  it."  The  second  plea  averred,  generally,  that 
the  evidence  of  the  child  herself,  and  her  companion  of  the  same  age, 
did  upon  that  occasion  display  a  complication  of  disgusting  indecencies, 
and  that  the  alleged  libels  contained  no  other  than  a  fair  and  just  report 
of  the  proceedings  before  the  magistrate.  Great  stress  was  likewise  laid 
by  Lord  Tenterden,  in  delivering  the  judgment  of  the  Court,  upon  the 
fact  that  there  ^'  the  proceeding  in  question  terminated  in  the  first  in- 
stance by  holding  the  accused"  ^'  to  bail  to  take  his  trial  before  a  jury. 
Such  a  trial  therefore  might  be  expected  at  the  time  of  each  of  the 
publications."  In  the  present  case,  the  examinations  terminated  in  the 
^dismissal  of  the  summons;  no  other  proceeding  took  place  r«^r:7 
against  the  plaintiff;  he  did  not  commence  his  action  till  after  ■- 
the  summons  had  been  dismissed ;  and,  although  he  alleges  special 
damage  by  a  pecuniary  loss  in  his  business,  none  was  proved. 

We  are  not  prepared  to  luy  down  for  law  that  the  publication  of  pre- 
liminary inquiries  before  magistrates  is  universally  lawful :  but  we  are 
not  prepared  to  lay  down  for  law  that  the  publication  of  such  inquiries 
is  universally  unlawful.  Although  there  are  numerous  obiter  dicta,  there 
ia  no  decision  to  this  effect.  In  the  cases  relied  upon  to  establish  the 
general  doctrine,  it  will  be  seen  that  there  were  vituperative  comments 
accompanying  the  statement  of  the  evidence,  or  some  aggravation  attend- 
ing the  publication  of  the  report,  or  some  peril  which  was  likely  to  be 
caused  to  the  person  complaining  of  it.  Here  we  have  a  preliminary 
inquiry  before  a  magistrate,  which  turned  out  to  be  unfounded,  and  was 
dismissed.  If  the  whole  inquiry  had  taken  place  before  a  magistrate 
during  one  hearing,  would  an  impartial  and  correct  report  of  the  pro- 
ceeding published  in  a  newspaper  next  morning  have  been  actionable  ? 
We  think  not.  In  Curry  v»  Walter,  1  B.  &;  P.  525,  it  was  decided, 
above  sixty  years  ago,  that  an  action  cannot  be  maintained  for  publish- 
ing a  true  account  of  the  proceedings  of  a  Court  of  justice,  however 
injurious  such  publication  may  be  to  the  character  of  an  individual. 
The  alleged  libel  there  consisted  of  a  report  in  The  Times  newspaper  of 
an  application  by  Mr.  Erskine  in  the  Court  of  King's  Bench  for  a  rule 
lo  show  cause  why  a  criminal  information  should  not  be  filed  against 
magistrates  for  a  conspiracy  corruptly  to  refuse  a  license  to  a  public- 
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fcr^Q-]  house.  *The  rule  was  refused,  on  the  ground  that  the  magistrates 
"^  -I  had  not  been  served  with  notice  of  the  motion.  The  report  trulj 
set  out  the'  contents  of  the  affidavits  making  the  charge.  One  of  the 
magistrates  having  brought  an  action  for  the  alleged  libel,  it  was  tried 
before  Ejre,  C.  J. ;  and  he  told  the  jury  that,  though  the  matter  con- 
tained in  the  paper  might  be  very  injurious  to  the  character  of  the 
magistrates,  yet  he  was  of  opinion  that,  being  a  true  account  of  what 
took  place  in  a  Court  of  justice,  which  is  open  to  all  the  world,  the 
publication  of  it  was  not  unlawful.  The  verdict  was  for  the  defendant : 
and,  a  rule  Nisi  for  a  new  trial  having  been  granted  and  fully  argued, 
the  Judges  of  the  Court  of  Common  Pleas  were  all  clearly  of  opinion 
that  the  action  could  not  be  maintained.  Now  this  was  an  ex  parte 
proceeding :  whereas,  in  the  case  which  we  have  to  consider,  the  present 
plaintiff  was  fully  heard  before  the  magistrate,  and  had  an  opportunity 
to  call  what  witnesses  he  chose  on  his  behalf.  Nor  was  the  proceeding 
more  final  there  than  here ;  for  the  application  to  the  King's  Bench  for 
a  criminal  information  might  have  been  renewed  on  an  affidavit  of  notice 
given  to  the  magistrates ;  and  an  indictment  for  the  conspiracy  might 
have  been  found  by  a  grand  jury.  The  difference  to  be  relied  upon 
must  therefore  be  the  difference  of  the  tribunals.  But,  although  a 
magistrate  upon  any  preliminary  inquiry  respecting  an  indictable  offence 
may,  if  he  thinks  fit,  carry  on  the  inquiry  in  private,  and  the  publica- 
tion of  any  such  proceedings  before  him  would  undoubtedly  be  unlawful, 
we  conceive  that,  while  he  continues  to  sit  foribus  apertis^  admitting 
into  the  room  where  he  sits  as  many  of  the  public  as  can  be  conve- 
niently accommodated,  and  thinking  that  this  course  is  best  calculated 
^rrQ-i  for  the  '^'investigation  of  truth  and  the  satisfactory  administration 

^  of  justice  (as  in  most  cases  it  certainly  will  be),  we  think  the 
Court  in  which  he  sits  is  to  be  considered  a  public  Court  of  justice. 
The  case  of  Curry  v.  Walter,  1  B.  &  P.  625,  has  been  often  criticised, 
but  never  overturned,  and  often  acted  upon.  And  in  Rex  v.  Wright,  8 
T.  R.  293,  298,  it  received  the  unqualified  approbation  of  that  great 
Judge,  Mr.  Justice  Lawrence,  who  observed  that,  though  the  publica- 
tion of  such  proceedings  may  be  to  the  disadvantage  of  the  particular 
individual  concerned,  yet  it  is  of  vast  importance  to  the  public  that  the 
proceedings  of  Courts  of  justice  should  be  universally  known.  The 
general  advantage  to  the  country  in  having  these  proceedings  made 
public  more  than  counterbalances  the  inconveniences  to  the  private 
persons  whose  conduct  may  be  the  subject  of  such  proceedings.  There- 
fore we  think  that  a  fair  and  impartial  report  of  this  proceeding  against 
the  plaintiff,  supposing  it  to  have  been  terminated  in  one  day,  would 
have  been  privileged.  And,  for  the  same  reasons,  an  impartial  and 
correct  report  of  the  proceedings  at  the  three  different  hearings  would 
have  been  privileged  if  published  simultaneously  on  the  18th  of  July. 
We  have  therefore  only  to  consider  the  effect,  under  the  circumstances 
of  the  case,  of  there  having  been  three  publications  instead  of  one. 

Considering  that  the  three  taken  together  are  found  by  the  jury  to 
have  been  a  true  ant?  faithful  and  bon&  fide  report  of  the  proceedings 
against  the  plaintiff  on  this  charge  of  wilful  and  corrupt  perjury,  we 
think  that  the  second  cannot  be  selected  and  taken  separately  to  be  a 
*5f  01   ^^^®^'     ^'^^  there  been  no  other  notice  of  the  *charge  in  the 

-^  defendant's  journal,  it  might  well  have  been  deemed  malicious 
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and  actionable.  Bat  the  number  of  26th  June,  after  stating  the 
adjournment,  Bays,  ^'  as  the  publication  of  what  transpired  might  frus- 
trate the  ends  of  justice,  we  reserve  our  report  until  the  next  hearing." 
From  the  number  of  4th  July  it  might  reasonably  be  inferred  that  a 
report  would  subsequently  be  given  of  what  should  be  done  at  the 
adjourned  meeting:  and  the  number  of  18th  July  concludes  the  history 
by  stating  that  the  magistrate  dismissed  the  summons.  We  do  not  see 
how,  on  principle,  this  is  to  be  distinguished  from  the  daily  report  in  a 
new.spaper  of  a  criminal  trial  which  lasts  several  days  before  the  Court 
of  Queen's  Bench,  or  the  Central  Criminal  Court,  or  at  the  Assizes.  It 
has  been  adjudged  that,  if  the  due  administration  of  justice  is  supposed 
so  to  require,  the  Court  has  authority  to  make  an  order  against  publish- 
ing any  part  of  the  trial  till  the  whole  is  concluded.  Nevertheless,  where 
no  such  order  has  been  made,  the  practice  has  long  existed  of  daily 
publishing,  without  any  disapprobation  from  the  Court,  each  day's  pro- 
ceedings, till  the  trial  is  concluded.  And  in  several  instances  this 
practice  (which  in  reality  only  extends  the  area  of  the  Court)  has  been 
found  highly  beneficial  in  the  discovery  of  material  evidence.  But  sup- 
pose that  a  newspaper  had  daily  given  an  impartial  and  correct  report 
of  the  whole  of  Frost's  trial  for  high  treason  at  Monmouth,  which  lasted 
many  days:  could  an  action  have  been  maintained  against  the  pro- 
prietor by  selecting  one  number  containing  the  opening  speech  of  the 
attorney-general,  or  some  material  evidence  against  the  prisoner  ?  The 
law  upon  such  subjects  must  bend  to  the  approved  usages  of  society, 
though  still  acting  upon  the  same  principle,  that  what  is  hurtful 
'^and  indicates  malice  should  be  punished,  and  that  what  is  bene-  rmco-i 
ficial  and  bon£  fide  should  be  protected.  The  decision  of  Chief  *- 
Justice  Eyre  and  his  brethren  in  Curry  v,  Walter,  1  B.  &  P.  525,  rested 
on  sound  legal  principles,  and  is  now  almost  universally  approved  of. 
On  the  same  principles,  we  think  we  ought  to  hold  in  this  case  that  no 
action  can  be  maintained  for  any  part  of  the  impartial  and  correct  and 
bon&  fide  report  of  this  proceeding  against  the  plaintiff  before  the  magis- 
trate, which  ended  in  the  charge  being  dismissed ;  although,  the  proceed- 
ing being  adjourned  from  day  to  day,  the  report  appeared  in  portions  in 
different  numbers  of  the  defendant's  journal. 

We  give  no  opinion  in  favour  of  the  general  legality  of  publishing 
reports  of  preliminary  examinations  before  a  magistrate  where  the  party 
accused  has  been  committed  or  held  to  bail  for  an  indictable  offence ; 
but  we  cannot  join  in  the  sweeping  condemnation  of  police  reports  which 
has  been  pronounced  obiter  before  the  benefit  arising  from  those  reports 
had  been  fully  experienced.  We  believe  that  they  often  lead  to  the 
detection  and  punishment  of  crime,  and  that  they  sometimes  assist  in 
the  vindication  of  character.  Against  the  severe  denunciation  of  police 
reports  by  several  eminent  Judges  may  be  placed  the  following  opinion 
of  Lord  Denman,  C.  J.,  solemnly  delivered  by  him  before  a  select  com- 
mittee of  the  House  of  Lords,  in  the  year  1843,  on  the  law  of  libel.(a) 
"  I  have  no  doubt  that"  police  reports  ***are  extremely  useful  for  r^tgo 
the  detection  of  guilt  by  making  facts  notorious,  and  for  bringing  *- 
those  facts  more  correctly  to  the  knowledge  of  all  parties  interested  in 

(a)  Report  from  tbe  Select  Committee  of  the  House  of  Lords  appointed  to  consider  the  law 
of  defamation  and  libel,  and  to  report  thereon  to  tbe  Honse;  witb  tbe  minates  of  eridenct 
Ukea  before  tb«  Committee^  Ac.    Minates  of  Eyidence,  p.  125^  Qn.  429. 
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unravelling  the  truth.  The  public,  I  think,  are  perfectly  aware  that 
those  proceedings  are  ex  parte,  and  they  become  more  -and  more  aware 
of  it  in  proportion  to  their  growing  intelligence ;  they  know  that  such 
proceedings  are  only  in  course  of  trial,  and  they  do  not  form  their 
opinion  till  the  trial  is  had.  Perfect  publicity  of  judicial  proceedings 
is  of  the  highest  importance  in  other  points  of  view,  but  in  its  effects  on 
character  I  think  it  desirable.  The  statement  made  in  open  Court  will 
probably  find  its  way  to  the  ears  of  all  in  whose  good  opinion  the  party 
assailed  feels  an  interest,  probably  in  an  exaggerated  form,  and  the  im- 
putation may  often  rest  on  the  wrong  person ;  both  these  evils  are  pre- 
vented by  correct  reports." 

One  of  the  resolutions  of  this  Court  in  Duncan  v,  Thwaites,  3  B.  &  C. 
556  (E.  C.  L.  R.  vol.  10),  lays  down  the  doctrine  that  the  report  of  a 
preliminary  examination  before  a  magistrate  is  unlawful  where  the  party 
accused  has  been  committed  or  held  to  bail  for  an  indictable  offence. 
Yet,  as  the  actual  pendency  of  a  prosecution  was  a  main  ingredient  in 
that  decision,  and  here  the  party  accused  was  neither  committed  nor 
held  to  bail,  but  absolved  by  the  magistrate,  we  think  that  we  are  at 
liberty  to  hold  that  in  this  case  the  impartial  and  correct  report  of  the 
proceedings  was  lawful. 

Upon  the  whole,  we  give  judgment  that  the  verdict  for  the  defendant 
on  the  second  plea  is  no  bar  to  this  action ;  and  we  direct  a  verdict  to 
be  entered  for  plaintiff  with  Is,  damages  on  the  plea  of  Not  guilty  to 
i^noo-]  the  second  count  of  the  declaration ;  and  that  the  verdict 
-^  entered  '''for  the  defendant  on  the  plea  of  Not  guilty  to  the  first 
and  third  counts  of  the  declaration  shall  stand. 

^^  Ordered :  That  a  verdict  be  entered  for  the  plaintiff  with  one  shilling 
damages  on  the  plea  of  Not  guilty  to  the  second  count  of  the  declaration; 
and  that  the  verdict  entered  for  the  defendant  on  the  plea  of  Not  guilty 
to  the  first  and  third  counts  of  the  declaration  do  stand." 


In  Donelly  v.  Proprietors  of  Public  is  otherwise  in  this  case,  as  well  as  in 

Ledger,  2  Philada.   Rep.    57,   93,   it  those   of    reports  of   regular  judicial 

seems  to  have   been   assumed,  if  not  proceedings,  if  the  publication  be  ao- 

held,  that  a  fair  and   correct  report  companied  with  comments  tending  to 

of    preliminary   proceedings   before   a  asperse    the    character  of    the   party 

magistrate  on  a  criminal  charge,  though  libelled :  Id. ;  Commonwealth  r.  Bland- 

the  charge  be  afterwards  withdrawn  or  ing,  3  Pick.  319 ;  Thomas  ».  Croswell,  ' 

dismissed,  is  not  actionable ;  though  it  7  Johns.  264. 


MERCER  V.  IRVING.     June  4. 

Declaration  on  a  bond  for  300/.  gi7en  by  defendant  to  plaintiflT.  Tbe  declaration  set  ont  tbe 
condition,  which  recited  that  defendant  and  B.  had  practised  in  partnership  the  profeMion* 
of  surgeons,  apothecaries,  accoucheurs,  and  general  medical  practitioners  at  W.,  and  were 
about  to  dissolve  partnership ;  and  that  it  bad  been  agreed  to  dispose  of  their  practice  at  W. 
to  plaintiff  for  150/. :  and  defendant  and  B.  bad  agreed  with  plaintiff  to  enter  into  the  bond, 
conditioned  as  therein  mentioned,  for  the  security  of  plaintiff  against  any  risk  of  defendant 
or  B.  practising  or  introducing  any  other  practitioner  within  the  distances  therein  mentioned. 
And  it  was  declared  that,  if  «}ither  defendant  or  B.  should  within  three  yean  practise,  or 
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attempt  to  practue,  the  professionB  of  surgeon,  apothecary,  accoucheur,  or  general  medical 
practitioner,  or  either  of  them,  or  carry  on  the  business  of  chemist  or  druggist,  within  one 
mile  from  the  parish  church  of  W.,  or  prescribe  for  any  patient  of  plaintiff,  or  attempt  to 
induce  such  patient  to  call  in  defendant,  B.  or  any  other  medical  practitioner  than  plain tilT, 
or  iodoiee  any  other  medical  practitioner  to  practise  within  one  mile,  Ac,  or  introduce  any 
one  who  should  so  practise  as  surgeon,  Ac,  within  such  distance  to  any  patient  of  plaintiff, 
or  if  defendant  or  B.  should,  within  ten  years,  carry  on  the  business  of  chemist  or  druggist, 
or  open  a  surgery,  or  place  for  dispensing  medicine,  or  be  connected  with  any  one  opening, 
Ac,  within  one  mile,  Ac,  or  if  B.  should  underlet  or  assign  his  dwelling-house  at  W.'  to  any 
physician,  surgeon,  Ac,  or  suffer  any  person  practising,  Ac,  to  reside  there  before  13th 
February  then  next,  **  then,  and  in  any  or  either  of  the  said  cases,  if  the  defendant  or  the 
said"  B.,  their  executors,  Ac,  "or  either  of  them,  did  and  should  forthwith  well  and  truly 
pay  unto  the  plaintiff  the  sum  of  300^.,  the  said  bond  should  be  void/'  There  was  no  express 
stipulation  ^at  the  bond  should  be  void  if  the  defendant  and  B.  abstained  from  doing  the 
acta,  nor  that  the  bond  should  in  any  ease  stand  good.  Breaches  were  assigned :  and  the 
jury  found  that  the  defendant  had  practised  within  the  mile,  and  had  not  paid  any  part  of 
the  300/. ;  and  they  assessed  the  damages  in  respect  of  this  breach  at  25/. 
Held :  that  plaintiff  was  entitled  to  recover  the  whole  sum  of  300/. 

The  declaration  alleged  that  defendant  by  his  bond  became  bound  to 
plaintiff  in  the  sum  of  8002.,  to  be  paid  by  defendant  to  plaintiff,  which 
bond  was  subject  to  a  condition  thereunder  written :  whereby,  after  re- 
citing that  the  defendant  and  one  William  .Alexander  Bryden  had 
carried  on  and  practised  in  partnership  the  ^professions  of  sur-  r#e£>4 
geons,  apothecaries,  accoucheurs,  and  general  medical  practi-  ^ 
tioners,  at  Lamberhurst  and  Wadhorst;  and  that  they  were  about  to 
dissolve  such  partnership ;  and  that,  upon  the  treaty  for  the  dissolution 
thereof,  they  had  entered  into  an  agreement  to  dispose  of  a  portion  of 
the  said  practice  then  carried  on  at  Wadhurst  aforesaid  to  the  plaintiff, 
at  the  price  of  150L ;  and  that  the  defendant  and  the  said  W.  A.  Bryden 
had  agreed  with  the  plaintiff  to  enter  into  the  above  bond,  conditioned, 
as  therein  mentioned,  for  the  security  of  the  plaintiff,  and  every  person 
to  whom  he,  his  executors  or  administrators,  might  at  any  future  time 
assign  or  make  over  his  said  profession  or  practice,  against  any  risk  of 
the  defendant  or  the  said  W.  A.  Bryden,  or  either  of  them,  practising 
or  introducing  any  other  practitioner  within  the  distances  therein  men* 
tioned:  it  was  declared  that,  if  either  of  them,  the  defendant  or  the 
said  W.  A.  Bryden,  did  or  should,  within  the  period  of  three  years  from 
the  26th  day  of  June,  1864,  either  alone  or  in  copartnership  with  any 
other  person  or  persons  whomsoever,  practise  or  attempt  the  professions 
of  surgeon,  apothecary,  accoucheur,  or  general  medical  practitioner,  or 
either  of  them,  or  carry  on  or  engage  in  the  business  of  a  chemist  or 
druggist  .within  the  distance  of  one  mile  in  any  direction  from  the  parish 
church  of  Wadhurst  aforesaid :  or  if  either  of  them,  the  defendant  or 
the  said  W.  A.  Bryden,  by  himself  or  themselves,  or  through  any  other 
person  or  persons  whomsoever,  shall,  within  such  three  years  as  afore- 
said, attend  or  prescribe  for  any  of  the  patients  of  the  plaintiff,  or  of 
any  person  or  persons  to  whom  he,  the  plaintiff,  or  his  executors  or 
administrators,  might  at  any  future  time  assign  or  dispose  of  such  his 
practice  as  therein  aforesaid,  or  should  '''induce  or  solicit,  or  r^e^^e 
attempt  to  induce,  any  of  such  patients  or  professional  connec-  ^ 
tions  of  the  plaintiff,  or  such  assignee  or  assigns,  to  employ,  consult,  or 
call  in  either  of  them,  the  defendant  or  the  said  W.  A.  Bryden,  or  any 
other  medical  practitioner  than  the  plaintiff  or  such  his  assign  or  assignee, 
or  should  induce  or  solicit,  or  attempt  to  induce,  any  of  such  patients  or 
professional  connections  of  the  plaintiff,  or  such  assignee  or  assigns  as 
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aforesaid,  or  should  induce  or  solicit  any  other  medical  practitioner  to 
set  up  or  engage  in  practice  within  such  distance  of  one  mile  from  the 
said  parish  church  of  Wadhurst  as  aforesaid,  or  should  introduce  any 
medical  practitioner  who  should  practise  or  set  up  as  a  surgeon,  apothe- 
cary, accoucheur,  or  general  medical  practitioner,  or  as  a  chemist  or 
druggist,  as  aforesaid,  within  such  distance  as  aforesaid,  to  any  of 
the  patients  or  professional  connections  of  the  plaintiff,  or  such  assignee 
or  assigns  as  aforesaid,  or  if  either  of  them,  the  defendant  or  the 
said  W.  A.  Bryden,  should,  within  the  period  of  ten  years  from  the 
date  aforesaid,  engage  or  carry  on  the  business  of  a  chemist  or  druggist, 
or  open  a  surgery  or  other  place  for  the  preparation  or  dispensing  of 
medicine,  or  be  connected,  directly  or  indirectly,  with  any  person  open- 
ing such  a  surgery  or  place  for  the  preparation  or  dispensing  of  medicine 
within  one  mile  of  the  parish  church  of  Wadhurst  aforesaid ;  or  if  the 
said  William  Alexander  Bryden  should  underlet  or  assign  his  term  or 
interest  in  the  dwelling-house  and  premises  then  in  his  occupation  at 
Wadhurst  aforesaid  to  any  physician,  surgeon,  apothecary,  accoucheur, 
or  general  medical  practitioner,  or  to  any  chemist  or  druggist,  or  permit 
or  suffer  any  person  practising  or  carrying  on  any  such  professions  or 
^^g/>n  trades  to  reside  ^therein  before  the  13th  day  of  February  then 
-*  next ;  then,  and  in  any  or  either  of  the  said  cases,  if  the  defend- 
ant, or  the  said  W.  A.  Bryden,  their  executors  or  administrators,  or 
either  of  them,  did  and  should  forthwith  well  and  truly  pay  unto  the 
plaintiff  the  sum  of  300^.,  the  said  bond  should  be  void.  And  after- 
wards, and  before  suit,  the  defendant  committed  divers  breaches  of  the 
condition  of  the  said  bond,  in  this:  that  he,  within  the  said  period  of 
three  years,  practised  and  attempted  to  practise  the  profession  of 
surgeon,  apothecary,  accoucheur,  and  general  medical  practitioner,  and 
carried  on  and  engaged  in  the  business  of  a  chemist  and  druggist,  within 
the  aforesaid  distance  of  one  mile,  and,  within  the  said  period  of  three 
years  prescribed  for  patients  of  the  plaintiff,  and  solicited  and  induced 
patients  and  professional  connections  of  the  plaintiff  to  employ,  consult, 
and  call  in  the  defendant,  or  some  other  medical  practitioner  than  the 
plaintiff,  and  induced  and  solicited,  and  attempted  to  induce  and  solicit, 
the  patients  and  professional  connections  of  the  plaintiff  not  to  employ 
or  call  in  the  plaintiff,  and  introduced  a  medical  practitioner  who  prac- 
tised and  set  up  as  a  surgeon,  apothecary,  accoucheur,  and  general  medi- 
cal practitioner,  and  as  a  chemist  and  druggist,  within  such  distance  of 
one  mile,  to  the  patients  and  professional  connections  of  the  plaintiff, 
contrary  to  the  condition  of  the  said  bond.  Yet  no  part  of  the  said  sum 
of  800/.  hath  been  paid. 

Pleas.     1.  That  defendant  did  not  commit  the  alleged  breaches  of  the 
bond,  or  any  or  either  of  them.     Issue  thereon. 

2.  As  to  the  alleged  breaches  in  this,  that  defendant,  within  the  period 
of  three  years,  practised,  and  attempted  to  practise,  the  profession  of  a 
^ran-i  surgeon,  apothecary,  and  *accoucheur  and  general  medical  prac- 
^  titioner,  and  carried  on  and  engaged  in  the  business  of  a  chemist 
and  druggist  within  the  distance  of  one  mile  as  in  the  declaration  men- 
tioned ;  that,  after  the  said  alleged  breaches,  and  before  the  suit,  defend- 
ant delivered  to  plaintiff,  and  plaintiff  received  of  defendant,  a  sum  of 
money  in  satisfaction  and  discharge  of  the  breaches  pleaded  to.  Issue 
thereon. 
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New  assignment  of  eimilar  breaches  to  those  pleaded  to  in  plea  2. 
Issue  on  the  new  assignment. 

On  the  trial,  before  Williams,  J.,  at  the  last  Sussex  assizes,  the  jurj 
found  that  the  defendant  had,  within  the  time,  and  within  the  mile, 
practised,  and  had  not  paid  any  of  the  3002.  As  to  the  other  breaches 
they  found  for  defendant.  And,  being  directed  by  the  Judge  to  assess 
the  actual  damages,  they  found  them  to  be  2oL  The  learned  Judge 
then  directed  a  verdict  to  be  entered  for  300Z.,  giving  leave  to  move  as 
after  mentioned. 

Ballantiney  Serjt.,  in  last  Term,  obtained  a  rule  calling  on  the  plain- 
tiff to  show  cause  why  the  verdict  should  not  be  reduced  to  25Z.,  '^on  the 
ground  that  that  amount  was  properly  assessed  by  the  jury." 

Bovill  and  J,  A,  Russell  now  showed  cause. — The  damages  were  here 
clearly  liquidated.  The  latest  authority  on  the  point  is  Reynolds  v. 
Bridge,  6  E.  &;  B.  528  (E.  C.  L.  R.  vol.  88),  a  case  very  closely  resembling 
the  present.  It  was  there  held  that  the  sum  named  was  to  be  taken  as 
liquidated  damages,  because  none  of  the  covenants  to  which  it  applied 
was  capable  of  precise  estimation :  and  that  is  the  case  here.  [Erle, 
J. — It  was  there  considered  that  the  damage  could  not  be  measured  by 
the  fee  payable  '^'in  a  particular  case.]  That  was  so:  and  that  r,KC£>o 
applies  here:  the  damage  in^  fact  was  here  only  252.;  but  the  ^ 
general  damage  by  the  loss  of  practice  could  not  be  estimated.  It  is 
true  that  here  the  words  ^^iquidated,"  ^'unliquidated,"  '^ damages,"  do 
not  occur:  the  question  arises  upon  the  condition  which  avoids  the  bond 
if  the  defendant  should  practise  and  pay  8002.  In  Sainter  v.  Ferguson, 
7  Com.  B.  716  (E.  C.  L.  R.  vol.  62),  the  agreement  was  not  to  practise 
*^  under  a  penalty  of  500/. :"  yet  this  was  held  to  be  liquidated  damages. 
[Lord  Campbell,  C.  J. — In  Reynolds  v.  Bridge  the  deed  expressly 
excluded  the  supposition  that  the  sum  named  was  a  penalty.  Crompton, 
J. — How  do  you  take  the  bond  and  condition  out  of  the  enactment  of 
Stat.  8  &  9  W.  8,  c.  11,  s.  8?]  The  only  assessment  of  damages  which 
can  be  made  on  the  breaches  found  must  be  3002. :  the  question  is  as  to 
the  meaning  of  the  parties.  It  is  impossible  to  alter  the  words  of  the 
condition,  and  substitute,  for  the  8002.,  ^'such  damages,  not  exceeding 
3002.,  as  a  jury  may  assess."  [Crompton,  J. — It  would  seem  that,  if 
the  defendant  is  right,  he  might  have  to  pay  (for  instance)  2002.  several 
times  over  :(a)  but  that  is  inconsistent  with  the  form  of  the  condition.] 
The  intention  was  that,  if  the  defendant  practised,  he  was  to  pay  the 
3002.,  and  that  was  to  put  an  end  to  his  obligation.  [Lord  Campbell, 
C.  J. — The  words  "  in  any  or  either  of  the  said  cases"  seem  to  be  in 
your  favour.  Coleridge,  J. — Yet  in  Kemble  v.  Farren,  6  Bing.  141 
(E.  C.  L.  R.  vol.  19),  such  words  were  considered  to  operate  the  other 
way.]  There  appears  to  be  nothing  unreasonable  in  this  estimate  of 
*the  damages:  it  is  not  as  if  8002.  were  to  be  paid  for  the  non-  r:^rpa 
payment  of  102. :  all  is  uncertain.  [Crompton,  J, — In  cases  of  *- 
contract,  as  where  a  breach  of  a  charter-party  is  complained  of,  you  may 
prove  damages  larger  than  the  sum  named.  That  would  have  been  so 
in  Kemble  v.  Farren.  Here  the  form  of  the  condition  precludes  that. 
There  would  have  been  no  doubt  if  the  sum  named  in  the  bond  had  been 
6002.  and  that  in  the  condition  3002.]  The  case  would  then  have  been 
clear :  yet  there  can  be  no  difference  in  principle.     In  Galsworthy  v, 

(a)  See  Lord  Mansfield's  judgment  in  Lowe  v.  Peers,  4  Barr.  2225,  2228. 
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Strati,  1  Exch.  659,t  &  covenant  not  to  exercise  within  certain  limits  the 
profession  of  an  attorney,  and,  in  cases  of  infringement  of  the  covenant, 
to  pay  1000/.,  ''as  and  for  liquidated  damages,  and  not  by  way  of 
penalty,"  was  held  to  be  a  case  of  liquidated  damages.  There  Parke, 
B.,  said  that  there  was  much  good  sense  in  Lord  Mansfield's  remarks  in 
Lowe  V,  Peers,  4  Burr.  2228 :  ''  Upon  this  distinction  they  proceed  in 
Courts  of  equity.  They  will  relieve  against  a  penalty,  upon  a  compen- 
sation :  but  where  the  covenant  is  '  to  pay  a  particular  liquidated  sum,' 
a  court  of  equity  cannot  make  a  new  covenant  for  a  roan ;  nor  is  there 
any  room  for  compensation  or  relief.  As  in  leases  containing  a  covenant 
against  ploughing  up  meadow ;  if  the  covenant  be  '  not  to  plough ;'  and 
there  be  a  penalty ;  a  court  of  equity  will  relieve  against  the  penalty,  or 
will  even  go  further  than  that  (to  preserve  the  substance  of  the  agree- 
ment) :  but  if  it  is  worded — '  to  pay  51,  an  acre  for  every  acre  ploughed 
up ;'  there  is  no  alternative,  no  room  for  any  relief  against  it ;  no  com- 
pensation ;  it  is  the  substance  of  the  agreement.  Here,  the  specified 
m'-nQ-i  sum  of  10002.  is  found  in  damages:  *it  is  the  particular  liquidated 

-I  sum  fixed  and  agreed  upon  between  the  parties,  and  is  therefore 
the  proper  quantum  of  the  damages." 

Prentice^  contri. — No  doubt  the  real  question  is  as  to  the  intention 
of  the  parties.  The  condition  here  creates  a  defeasance  of  the  bond : 
and  the  question  is,  on  what  terms  is  the  bond  avoided.  It  is  argued 
that,  inasmuch  as  the  payment  of  the  300Z.  is  made  the  condition  for  the 
avoidance  of  the  bond  in  the  event  of  the  occurrence  of  the  acts  against 
which  the  bond  was  to  be  a  security,  that  fixes  the  sum  payable  for 
damages  at  800/.  But  the  payment  of  the  300/.  would  have  avoided  the 
bond,  which  is  for  300/.  only,  without  any  stipulation  at  all:  the  mention 
of  the  sum  is  therefore  only  ex  abundanti  caute]&.  [Coleridgb,  J. — I 
do  not  see  how  you  can  strike  out  the  300/.  Erle,  J. — ^You  cannot  say 
that  the  meaning  is  that  the  bond  is  to  be  void  upon  the  defendant 
practising  within  the  limits.]  Suppose  the  words  ^'  then  and  in  either 
of  such  cases,"  and  the  words  immediately  following,  were  omitted. 
[Coleridge,  J. — Then  the  condition  would  be  that  the  bond  should  be 
void  upon  the  defendant  practising  within  the  distance  named.  Had 
there  been  a  clause  avoiding  the  bond  upon  the  defendant  forbearing  so 
to  practise,  your  argument  might  have  been  well  founded.  Erlb,  J. — 
Is  it  not  possible  that  parties  may  choose  to  stipulate  for  a  single  pay- 
ment, out  and  out,  of  800/.  in  case  of  a  single  instance  of  such  practice?] 
It  is  so,  certainly.  [Erlb,  J. — Then  how  could  such  an  intention  hare 
been  expressed,  otherwise  than  as  this  condition  is  expressed?]  In 
<^5711  ^^7°^^^^  V*  Bridge,  as  has  been  pointed  out,  the  language  *ex- 

^  pressly  provided  for  liquidated  damages  and  against  the  bond 
being  construed  as  merely  naming  a  penalty.  [Lord  Campbell,  C.  J. — 
The  instrument  there  was  of  a  structure  quite  different.]  It  was  so : 
and  no  instance  has  been  cited  where  the  naming  of  a  sum  in  a  bond 
has  been  construed  as  a  designation  of  liquidated  damages.  Comyns 
begins  with  defining  an  obligation  thus:  ^'An  obligation  is  a  deed, 
whereby  a  man  binds  himself  under  a  penalty  to  do  a  thing.  If  he  be 
bound  without  a  penalty  it  shall  be  called  a  single  bill:"  Com.  Dig 
Obligation  (A).  Damages  must  be  assigned  and  assessed  under  stat.  8 
&  9  W.  3,  c.  11,  s.  8.  [Lord  Campbell,  C.  J. — That  relates  to  actions 
upon  any  bond  ^'  or  on  any  penal  sum.  ']    The  bond  here  is  for  the 
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performance  or  non-performance  of  oertain  things :  and  it  is  so  treated 
in  the  declaration.  It  could  not  be  meant  that  for  any  one  of  the  acts 
mentioned  in  the  condition,  whether  done  knowingly  or  not,  300/.  was 
to  be  paid. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover  the  whole  sum  of  300Z.  If  there  were  an  agreement  with  a 
stipulation  that  for  every  infraction  of  the  agreement,  whether  great  or 
little,  a  certain  sum  should  be  paid,  there  would  be  nothing  illegal  in 
that ;  and  no  Court  would  interfere  to  prevent  the  enforcement  of  such 
an  agreement ;  indeed  it  may  be  very  reasonable  that,  when  a  business 
is  bought  and  sold  in  this  manner,  the  purchaser  should  secure  himself 
from  any  disturbance  by  naming  a  fixed  sum.  If  that  be  so,  we  are  to 
consider  whether  this  instrument  does  not  contain  such  an  agreement. 
Its  form  is  very  peculiar ;  I  never  saw  such  a  form  before.  It  is  rather 
in  the  nature  of  a  penal  bill,  an  engagement  to  pay  a  ^certain  sum  r^sno 
on  a  certain  event.  If  it  were  drawn  in  the  usual  form,  with  an  ^ 
obligation  to  pay  300/.,  and  a  condition  that  upon  such  and  such  things 
not  being  done  the  bond  was  to  become  void,  otherwise  to  remain  in  full 
force,  I  should  have  thought  the  sum  named  was  a  penalty,  and  that 
the  plaintiff  could  recover  only  to  the  amount  of  the  damage  for  infrac- 
tion of  the  agreement.  But  it  is  not  so  framed.  The  bond  is  for  300/. ; 
and  the  condition  is  that,  if  the  obligee  shall  do  certain  things,  or  any 
or  either  of  them,  and  pay  300/.,  the  bond  shall  become  void.  Is  not 
that  intimating  that  for  any  infraction  of  the  agreement  the  300/.  is  to 
be  paid  ?  Then  the  agreement  will  be  at  an  end,  and  the  defendant 
may  practise  as  much  and  wherever  he  chooses.  On  the  rational  and 
grammatical  construction  of  the  instrument  I  find  nothing  to  lead  to  a 
different  view ;  and  I  know  of  no  authority  the  other  way.  In  the  cases 
to  which  we  have  been  properly  referred  the  instruments  have  not  been 
in  the  same  form  as  this.  I  find  that  here  the  300/.  is  the  ascertained 
sum  payable  on  the  doing  of  any  one  of  the  acts. 

Coleridge,  J. — I  am  of  the  same  opinion.  For  a  long  time  it  has 
been  considered  that  the  true  rule  is  to  ascertain,  as  well  as  we  can, 
from  the  language  used  by  the  parties,  what  their  intention  is.  The 
authorities  are  all  discussed  in  Reynolds  v.  Bridge,  6  £.  &  B.  528  (E.  G. 
L.  R.  vol.  88).  It  was  there  said,  I  think,  at  any  rate  I  would  say  now, 
that  it  is  difficult  to  reconcile  all  the  cases.  We  are  therefore  more 
safe  in  following  the  meaning  of  the  parties.  If  you  construe  this 
instrument  according  to  the  ordinary  meaning  of  the  *  words,  the  r^ice^q 
bond  is  to  remain  in  force  unless,  on  the  doing  of  any  of  the  acts  ^ 
provided  against,  300/.  be  paid :  it  is  not  said  that  the  bond  is  to  be 
void  on  the  non-doing  of  the  acts  provided  against.  That  being  the 
mutual  meaning,  is  there  anything  on  the  face  of  the  instrument  to 
control  it?  Reliance  seems  to  be  placed  on  the  circumstance  that 
some  of  the  matters  provided  for  are  slight,  and  that  some  breaches  of 
the  agreement  might  even  be  made  unintentionally.  There  is,  no  doubt, 
weight  in  that  consideration.  But,  when  we  look  on  the  other  side, 
the  result  seems  to  be  the  opposite  way.  The  stipulations  are  provi- 
sions for  uninterrupted  enjoyment  throughout  a  small  area ;  and  they 
point  out  how  much  is  to  be  considered  an  interruption.  It  is  idle  to 
say  that,  if  the  defendant  attends  a  single  patient  within  the  area,  the 
low  of  the  emolument  in  the  particular  case  measures  the  damage 
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resulting  from  the  breach.  It  is  impossible  to  say  how  much  the  damage 
might  be :  and  it  is  therefore  agreed  that  for  any  breach  the  compensa- 
tion shall  be  that  which  the  clause  constitutes  as  the  measure. 

Erle,  J. — I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  recover 
for  800^.  The  expression  of  the  instrument  is  unusual.  The  framer  of 
it  has  departed  from  the  ordinary  form,  and  has  expressed  himself  in 
words  incapable  of  being  mistaken.  Unless  the  defendant  pays  the 
300i.  the  bond  is  not  to  be  void.  And  that  is  very  reasonable:  the 
plaintiff  stipulates,  not  only  to  have  back  the  150^.  which  he  has  paid, 
but  another  150^.,  which  will  scarcely  indemnify  him.  Had  the  instru- 
ment said,  "  If  you  break  the  agreement  you  shall  pay  300?.,"  it  would 
♦5741  ^^^^  ^^®^  perfectly  clear.  But  it  goes  farther,  *and  says,  "  If 
-^  you  break  any  one  of  the  articles  of  the  agreement,  you  shall  pay 
the  800Z."  That  is  its  effect;  and  it  is  impossible  to  get  over  the  mean- 
ing without  altering  the  words.  Then,  the  meaning  of  the  words  being 
clear,  on  what  ground  are  we  to  depart  from  it  ?  According  to  my 
observation,  no  rule  can  be  more  important  than  that  of  giving  effect  to 
the  intention  of  parties.  The  late  cases  are  very  clear :  Hitchcock  v. 
Coker,  6  A.  A;  E.  438  (E.  C.  L.  R.  vol.  88) ;  Reynolds  v.  Bridge,  6  E. 
A;  B.  628  (E.  C.  L.  R.  vol.  88);  Green  v.  Price,  18  M.  A;  W.  695,t  in 
Exch.  ;(a)  Atkyns  v.  Kinnier,  4  Exch.  776  ;t  Galsworthy  v.  Strutt,  1 
Exch.  659. t  in  all  these  cases,  the  parties  had  stipulated  for  the  pay- 
ment of  a  given  sum  on  a  breach  of  the  agreement.  The  diflSculty  that 
there  would  have  been  in  estimating  the  amount  of  actual  damage  made 
it  very  reasonable  to  say,  "  If  you  break  the  agreement,  you  shall  pay 
the  sum  mentioned."  My  brother  Crompton  (b)  wished  me  to  say  that 
he  doubts  whether  this  is  not  an  inaccurately  expressed  bond. 

Rule  discharged. 

(a)  Affirmed,  on  error,  in  Bzcb.  Ch.,  Price  r.  Green,  16  M.  A  W.  346.f 
(6)  Crompton,  J.,  had  left  (he  Court  daring  the  argument. 


*676]        ♦HALE  v.  BATES,  Public  Officer,  &c.    Junt  5. 

On  an  action  hj  B.  against  E.,  H.,  an  attorney,  baring  been  required  by  E.  to  attend  an  a 
witness  in  London,  had  come  from  the  country  to  London  for  the  purpose.  E.  told  H.,  afler 
he  had  been  in  London  one  day,  that  he  might  return  to  his  residence ;  but,  before  H.  did 
■o,  H.  was  Bubpcenaed  by  B.,  and  told  that  he  must  attend  in  obedience  to  B/s  subpoena. 
H.  accordingly  remained  from  home  fire  days  fh>m  the  •errtco  of  the  snbpcena,  then  weot 
home,  and  afterwards  returned  to  London,  where  he  afterwards  remained  for  five  days  up  to 
the  trial.  The  rerdict  was  for  E.  After  the  trial,  E.  paid  H.  his  expenses,  and  an  allowance 
for  time,  for  eleven  days,  on  condition  that,  if  any  part  was  disallowed  on  the  taxation 
between  the  parties,  H.  would  repay  so  much  to  E.  On  the  taxation  between  B.  and  F., 
B.'s  attorney  deposed,  in  his  affidavit  of  increase,  to  this  payment  to  H.,  but  did  not  mention 
the  condition.  B.,  at  the  taxation,  objected  to  the  allowance  of  the  sum  paid  in  respect  of 
the  time  during  which  H.  was  not  detained  at  the  request  of  E.;  and  the  Master  struck  off  to 
much  as  related  to  five  days ;  and  H.  returned  that  sum  to  E.  Then  U.  sued  B.  for  h» 
expenses  and  time  in  respect  of  the  five  days. 

Bald,  that  H.  was  entitled  to  recover  this  from  B.,  the  repayment  by  H.  to  E.  having  been 
proper,  ftnd  having  placed  H.  in  the  same  position  at  if  he  had  never  received  from  B.  the 
sum  so  repaid. 

Declaration   by  plaintiff  against  defendant,  as  public  registered 
officer  of  The  West  of  England  and  South  Walea  District  Banking 
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Company:  For  that  the  company  were  indebted  to  plaintiff  for  mone/s 
payable  by  the  company  to  plaintiff  for  work  and  labour,  journeys  und 
attendances,  by  him  performed  and  given  as  a  witness,  at  the  rrquent 
of  the  company,  upon  the  trial  of  a  certain  cause  then  pending  in  Her 
Majesty's  'Court  of  Queen's  Bench,  in  which  defendant,  as  such  public 
officer,  was  plaintiff,  and  Arthur  Hallam  Elton,  Baronet,  was  defendant ; 
and  for  fees  due  and  owing  from  the  company  to  plaintiff  for  and  on 
account  of  his  attendances  as  such  witness ;  and  for  work  and  labour 
done  and  performed  by  plaintiff  for  the  company ;  and  for  money  paid 
by  plaintiff  for  his  travelling  and  other  expenses  in  and  about  and  in 
consequence  of  his  attendance  as  such  witness  on  such  trial ;  and  upon 
accounts  stated. 

Plea :  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  last  Spring  Assizes  *for  Sur-  r^r^a 
rey,  it  appeared  that  the  action  was  brought  to  recover  18L  2«.  4d.  ^ 
for  five  days'  attendance  by  plaintiff  in  London  from  8th  to  12th  Decem- 
ber, 1857,  inclusively,  as  witness  in  a  case  in  which  Bates,  the  present 
defendant,  as  public  officer,  was  plaintiff,  and  Sir  Arthur  H.  Elton  de- 
fendant ;  and  for  five  days'  expenses  and  railway  fare.  The  plaintiff 
was  an  attorney,  residing  at  Bath :  he  came  to  London  from  Buth  on 
7th  December,  for  the  purpose  of  being  a  witness  for  Elton ;  and  Elton's 
attorney  took  down  his  evidence  on  8th  December,  and  told  him  he 
might  go  back  to  Bath,  and  would  be  telegraphed  for  when  he  was 
wanted.  But,  before  he  left  London,  he  was,  on  the  evening  of  8th 
December,  subpoenaed  by  the  attorney  of  Bates,  who  then  paid  him  1/. 
1«.,  and  required  him  to  attend.  On  9th  December,  plaintiff  was  sub- 
poenaed also  by  the  attorney  of  Elton.  The  first  day  of  the  London 
Sittings  for  which  the  cause  of  Bates  t;.  Elton  was  set  down  for  trial 
was  8ch  December.  The  plaintiff  went  back  to  Bath  on  12th  December, 
and  returned  to  London  on  14th  December.  He  remained  in  London 
till  the  trial  of  Bates  t;.  Elton,  which  took  place  on  19th  December,  and 
on  which  trial  Elton  had  a  verdict.  After  the  trial,  plaintiff  sent  to  the 
attorney  of  Bates  a  claim  for  85/.  18«.  lOd. :  being  342.  13«.  for  eleven 
days'  attendance  at  82.  S$.  per  day;  22.  6«.  lOd.  for  railway  fare  and 
back ;  from  which  12.  1^.,  the  sum  paid  with  Bates's  subpoena,  was  de- 
ducted. Bates's  attorney  tendered  to  him  122.  168.  lOd. :  being  12.  Is. 
per  day,  for  hotel  expenses,  for  eleven  days ;  and  22.  6«.  lOd.  for  travel- 
ling expenses;  from  which  12.  1«.,  the  sum  paid  with  the  subpoena,  was 
deducted.  The  plaintiff  refiised  to  accept  the  sum.  The  costs  between 
party  and  party,  in  the  case  of  Bates  v»  Elton,  were  *afterwards  r^c^ir 
taxed.  Elton's  attorney,  in  his  affidavit  of  increase,  deposed  ^ 
that  he  had  paid  862.  19«.  lOd.  to  Hale  as  a  witness ;  being  282.  29.  for 
his  attendance;  112.  11«.  for  his  expenses;  and  22.  6^.  lOd,  for  railway 
expenses:  and  he  claimed  this  sum  in  the  taxation  against  Bates. 
Bates's  attorney  objected  to  the  allowance  of  part  of  this  sum,  on  the 
ground  that  Elton's  attorney  was  not  bound  to  pay  Hale  for  more  than 
the  days  during  which  he  was  detained  for  Elton.  The  Master,  being 
of  opinion  that  for  five  of  the  days  the  detention  was  at  th«  requisition 
of  Bates's  attorney,  struck  off  152.  15«.  in  respect  of  three  days.  The 
plaintiff  then  repaid  the  152.  15«.  to  Elton's  attorney,  and  brought  the 
present  action  against  Bates.  At  the  trial  of  this  action,  he  swore  that 
tbe  362.  19«.  lOd.  was  paid  to  bim  by  Elton's  attorney  on  condition  that 


577  HALE  v.  BATES.    T.  T.  1858. 

he  ahould  repay  to  Elton's  attorney  so  much  of  that  sam  as  the  Master 
might  disallow  in  the  taxation  betweei^ates  and  Elton ;  and  that  he 
hud  repaid  the  15Z.  158.  in  compliance  with  that  condition. 

On  evidence  of  these  facts,  the  defendant's  counsel  contended  that 
the  plaintiff  was  not  entitled  to  recover,  inasmuch  as  he  had  already 
been  fully  paid  by  Elton's  attorney,  and  could  not  acquire  a  fresh  right 
by  voluntarily  repaying  what  he  received ;  and  that  the  condition 
annexed  to  the  original  payment  was  illegal,  as  against  Bates.  The 
learned  Judge  was,  however,  of  opinion  that  the  objections  failed,  and 
that  Hale  was,  as  to  the  payment  in  respect  of  the  five  days,  in  the 
same  position  as  if  he  had  never  received  it  from  Elton.  The  jury 
found  a  verdict  for  5/.  Tb,  6c2.,  the  learned  Judge  reserving  leave  to  the 
defendant,  to  move  as  after  mentioned. 

*^781  -^^^^9  i^  1^^  Easter  Term,  obtained  a  rule  calling  on  *the 
-*  plaintiff  to  show  cause  why  a  nonsuit  should  not  be  entered, 
^^  on  the  ground  that  the  plaintiff's  repayment  must  be  taken  to  have 
been  voluntarily  made,  and  be  in. the  same  position  as  if  he  had  retained 
it ;"  or  why  a  new  trial  should  not  be  bad  on  the  ground  of  surprise  as 
shown  by  affidavit. 

Ogle  now  showed  cause. — The  tender  may  be  laid  out  of  the  question, 
there  being  no  plea  but  Never  indebted ;  the  tender  does  not  show  that 
no  debt  ever  existed.  The  question  therefore  is  whether,  on  the  ground 
that  the  plaintiff  voluntarily  repaid  15/.  Ids.  to  Elton,  who  had  in  mis- 
take paid  that  sum,  which  included  the  sum  now  claimed,  to  the  plain- 
tiff, the  plaintiff  has  lost  his  right  of  recovering  from  the  present  de- 
fendant. But  that  defence,  too,  is  inadmissible  under  Never  indebted. 
Till  the  plaintiff  received  the  money  from  Elton  there  was,  at  any  rate, 
a  debt.  It  cannot  be  disputed  that  the  defendant  is  prim&  facie  bound 
to  compensate  the  pl{>intiff  for  expenses  and  his  loss  of  time  during  the 
five  days,  unless  indeed,  as  to  allowance  for  time,  the  law  now  is  as  it 
was  at  the  time  of  the  decision  of  Collins  v.  Godefroy,  1  B.  &  Ad.  950 
(E.  C.  L.  R.  vol.  20),  where  it  was  held  (in  1831)  that  an  attorney 
attending  as  a  witness  is  not  entitled  to  remuneration  for  loss  of  time 
from  the  party  who  has  subpoenaed  him.  But  now,  by  the  Directions 
to  the  Masters  of  the  Courts,  in  Reg.  G.  H.  16  Vict.,(a)  there  is  to  be 
an  allowance  of  from  22.  2^.  to  3Z.  Ss,  per  diem,  besides  travelling  ex- 
penses, to  professional  men  who  come  from  a  distance.  And,  even  as 
to  the  payment  by  Elton,  the  plaintiff,  as  he  had  no  right  to  claim  the 
sum  paid,  was  bound  to  return  it. 

^"rq-y  *0.  Pollockj  contri. — The  defendant  does  not  dispute  the 
-'  general  rule  that  now,  as  between  a  party  and  the  witness  whom 
he  subpoenas,  the  witness  has  a  claim  for  loss  of  time.  But  the  claim 
of  the  plaintiff  here  was  satisfied  by  Elton's  payment;  the  contract 
between  the  witness  and  the  party  who  summons  him  is  only  that  such 
party  will  pay  to  the  witness  so  much  of  his  claim  for  time,  expenses, 
&c.,  as  he  does  not  get  from  the  opposite  party.  [Coleripqe,  J.— Sup* 
pose  you  take  the  facts  to  be  that  Elton  paid  too  much  to  the  plaintiff, 
and,  on  this  being  discovered,  the  plaintiff  repaid  Elton.  How  Would 
that  destroy  the  plaintiff's  claim  on  the  defendant?]  The  whole  trans- 
action of  payment  and  repayment  here  appears  to  have  been  a  trick  to 
finable  the  attorney  of  Elton  to  make  his  affidavit  of  increase.    [Eblb, 

(a)  1  B.  A  B.  App.  UzT.  (B.  G.  L  B.  rol.  7S). 
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J. — Suppose  Elton's  attorney  had  paid  the  money  to  the  plaintiff  abso- 
lutely and  without  condition ;  and  then,  on  the  Master  taxing  off  a  part, 
had  sued  the  plaintiff  to  recover  back  what  had  been  paid ;  and,  upon 
Bttcb  suit,  the  plaintiff  had  repaid  the  money.]  The  attorney  could  not 
have  maintained  such  action,  the  mistake  being  one  of  law  not  of  fact. 
Besides,  the  attorney  and  the  plaintiff,  by  what  they  have  done,  have 
altered  the  situation  of  a  third  party :  that  being  so,  the  plaintiff  cannot 
disaffirm  his  original  acceptance  of  the  money  as  due  to  him  from  Elton : 
Montefiori  v,  Montefiori,  1  W.  Bl.  863.  As  between  the  attorney  and 
the  present  plaintiff,  the  facts  will  be  taken  to  be  as  those  parties,  for 
the  purpose  of  deceiving  a  third  party,  represented  them  to  be :  Sims  v. 
Tuffs,  6  C.  &  P.  207  (E.  C.  L.  R.  vol.  25) ;  Alner  v.  George,  1  Campb. 
392.  The  condition  to  the  making  of  which  the  plaintiff  swore  is  such 
as  the  *law  will  not  countenance :  nothing  could  be  more  mis-  r4ceoA 
chievons  than  a  payment  thus  made  and  received  on  the  specula-  ^ 
tion  of  the  result  of  the  taxation.  What  would  have  been  the  decision 
of  the  Master  if  this  condition  had  been  disclosed  to  him?  The  prac- 
tice, if  allowed,  would  destroy  the  real  value  of  the  affidavit  of  increase. 

(Lord  Campbell,  G.  J.,  had  left  the  Court.) 

CoLERiDOE,  J. — This  case  has  been  argued  with  sreat  ingenuity :  but 
I  feel  no  doubt.  I  see  no  pretence  for  a  new  trial  on  the  ground  of 
surprise.  The  other  point  is  much  more  important.  I  abstain  from 
expressing  any  approbation  of  what  has  been  done  in  the  Master's 
office;  for,  without  saying  that  it  was  fraudulent,  I  must  say  that  I 
should  not  have  liked  to  have  made  the  affidavit  which  has  been  brought 
before  us.  I  further  concede  that,  if  there  had  been  fraud  producing 
injury  to  the  defendant,  I  should  have  said  that  the  plaintiff  must  have 
been  bound  to  take  the  facts  as  he  had  represented  them  to  be.  That 
is  the  distinction  between  the  present  case  and  Montefiori  v.  Montefiori ; 
the  authority  of  which  I  do  not  dispute.  The  facts  here  are  that  Hale 
was  kept  in  town  for  eleven  days ;  he  has  a  right  to  be  remunerated  in 
gome  way.  On  minute  examination,  it  turns  out  that  it  was  only  for  a 
certain  portion  of  that  time  that  he  was  detained  by  Elton's  attorney, 
and  that  Bates'  attorney  detained  him  for  the  residue.  Elton  gets  the 
verdict,  and  has  a  right  to  tax  costs  against  Bates.  The  payment  of  the 
witnesses  constitutes  one  part  of  the  costs.  A  bill  is  drawn  up  by  Hale 
*agHin8t  Bates  for  86Z.  odd.  When  Elton's  Attorney  comes  before  r«f  qi 
the  Master,  it  appears  that  both  he  and  Hale  are  under  a  mis-  ^ 
take  as  to  the  sum  which  is  to  be  allowed  to  Elton  in  respect  of  his  pay- 
ment to  Hale.  The  Master  accedes  to  Elton's  view  that  an  allowance  is 
to  be  made,  but  says  that  he  will  not  allow  enough  to  cover  the  whole 
demand,  because,  during  a  portion  of  the  time,  Hale  was  not  detained 
by  Elton's  attorney.  That  left  a  certain  part  of  what  Elton's  attorney 
had  paid  to  Hale  which  it  was  Hale's  duty  to  pay  back,  even  without 
any  undertaking.  Now  cannot  Hale  recover  this  money  as  against 
Bates  ?  Prim&  facie  he  is  entitled  to  recover  it,  because  he  has  been 
kept  in  town  by  Bates  for  a  certain  number  of  days.  For  these,  it  is 
true,  he  has  been  paid ;  but  wrongfully ;  and  this  he  has  been  obliged 
to  repay.  Is  there  then  anything  in  the  circumstances  to  destroy  his 
right  ?  It  is  not  contended  that,  if  the  money  had  not  been  paid  by 
Elton's  attorney,  the  plaintiff  could  not  have  recovered  it  from  Batee. 
The  nioney  was,  however,  paid  on  the  condition  that,  if  the  Master  did 
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not  allow  it  in  taxation  against  Bates,  Hale  would  repay  it.  It  seems 
to  me  that  these  circumstances  do  not  take  away  Hale's  right  against 
Bates.  Although  it  is  true  that  the  plaintiflf  could  not  be  paid  by  both 
parties,  yet,  after  the  Master  had  distinguished  the  sums  to  be  paid  by 
each  party,  he  was  entitled  to  claim  the  several  portions  against  the 
respective  parties.  I  think,  therefore,  that  there  is  no  ground  for  this 
rule. 

Erle,  J. — I  also  think  that  this  rule  should  be  discharged.  There 
is  no  pretence  for  saying  that  there  is  any  surprise.  Then  what  are  the 
essential  facts  ?  Hale  was  subpoenaed  by  both  parties,  and  stayed  in 
*^AQ1  ^^^^  ^eleven  days;  but  Elton's  attorney  had  told  him  that  he 
^  might  go  back :  therefore  for  five  of  the  days  he  was  not  detained 
at  the  request  of  Elton's  attorney,  but  by  the  command  of  Bates's  attor- 
ney, who  said  that  he  must  obey  the  subpoena.  At  the  time  when  the 
costs  were  taxed  between  party  and  party,  Elton's  attorney  had  paid 
for  the  eleven  days  in  good  faith :  he  could  not  be  said  to  have  paid  in 
bad  faith;  for  his  object  was  to  charge  Bates  and  make  him  pay.  When 
the  case  is  before  the  taxing  Master,  Bates  comes  forward,  and  insists 
upon  the  payment  not  being  allowed,  because  Hale  was  not  detained  at 
Elton's  request :  and,  upon  Bates  so  insisting,  the  Master  taxes  the  sum 
off.  Then  Hale  pays  back  to  Elton  the  sum  taxed  off  in  respect  of  the 
five  days,  because,  when  the  payment  was  made  to  him,  it  was  made  a 
condition  that  he  should  repay  it  if  it  should  be  disallowed  on  the  taxa- 
tion. Now,  whether  that  was  legal  or  illegal  in  the  sense  of  its  being 
that  which  might  be  enforced  or  not,  I  do  not  say  :  but  I  have  no  scruple 
in  saying  that,  if  I  had  been  in  Hale's  place,  I  would  have  repaid  the 
money.  I  say  nothing  of  the  condition  which  had  been  imposed :  but, 
if  he  got  the  money  by  mistake^  then,  as  an  honest  man,  he  did  right  to 
pay  it  back.  He  then  comes  to  Bates,  and  calls  upon  him  to  pay :  and 
Bates  says  he  will  not  pay.  Upon  the  pleadings,  which  raise  only  the 
issue  of  Never  indebted,  Mr.  Ogle  8  answer  is  good :  there  was  once  a 
debt  at  any  rate.  But  I  would  give  Mr.  Pollock  the  benefit  of  any  plea 
that  can  be  suggested,  a  plea,  for  instance,  showing  that  Hale  was  satis- 
fied, having  been  paid  by  the  opposite  party.  I  am  of  opinion  that  such 
a  plea  would  have  been  answered  by  showing  that  Bates  prevented 
^^og-i  Elton  from  being  allowed  on  taxation  the  ^payment  for  the  five 
-'  days.  The  defence  therefore  failed.  Then  was  there  anything 
illegal  in  what  took  place  ?  Was  Bates's  position  changed  ?  No  prin- 
ciple of  that  sort  was  in  fact  applicable.  Here  Bates's  attorney  brought 
the  whole  claim  upon  himself  by  making  the  objection.  But  on  this 
record  there  is  not  even  a  semblance  of  defence. 

(Grompton,  J.,  had  left  the  Court.)  Rule  discharged. 


The  QUEEN  on  the  Prosecution  of  the  Poor  Law  Board  v.  STOCK- 
TON and  Others,  Directors  of  the  Poor  of  ST.  PANCRAS.   June  5. 

TIm  proriio  lo  Met,  197  of  the  Metropolis  Local  Maoagement  Act  (IS  A  10  Viet.  e.  I20\  wbicb 
exeepta  from  the  Jariadiction  of  parish  aoditors  appointed  ander  the  Act  all  accoanta  which, 
hnfoie  the  passing  of  that  Act,  would  have  been  snbject  to  the  audit  of  an  auditor  ^pointed 
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under  lUL  4  A  5  W.  4,  o.  76.  is  not  repealed  by  sect  3  of  sfcat  19  A  20  Vict  e.  112 :  and  the 
Poor  Law  Commissonere  have  therefore  still  the  right  to  order  the  overseers  or  guardians  of 
any  parish  to  appoint  an  auditor  to  audit  the  poor  law  accounts. 

A  select  vestry,  under  a  local  Act  (59  G.  3,  c.  xxzix),  annually  elected  forty  of  their  own  bpdy 
to  be  "  directors"  of  the  poor,  who  were,  by  the  Act,  to  exercise  the  functions  of  "  overseers" 
The  vestrymen  were  to  appoint,  and  fix  the  salaries  of,  all  the  parish  officers,  and  the' visitors 
for  the  relief  of  the  poor  ,*  but  all  these  officers,  and  the  visitors,  were  to  be  paid  by,  and  act 
wnder  the  control  and  direction  of,  the  directors.  The  vestrymen  were  to  make,  levy,  and 
assess  the  rates ;  but  the  distribution  of  the  moneys  thence  arbing,  including  the  portion 
devoted  to  the  relief  of  the  poor,  was  in  the  directors. 

Heldy  that  the  directors,  and  not  the  directors  and  vestrymen  jointly,  were  the  parties  filling 
the  position  of  "  guardians  or  overseers"  of  the  parish,  within  stat.  4  A  5  W.  4,  e.  76,  ss.  46, 
109 :  and  that  therefore  the  order  of  the  Poor  Law  Commissioners,  for  the  appointment  of  a 
poor  law  aaditor  for  the  parish,  was  rightly  directed  to  the  directors  alone. 

Mandamus  to  the  '*  directors*'  of  the  poor  of  St  Pancras,  command- 
isg  them  to  make  an  order  to  appoint  an  auditor  to  examine  and  audit, 
allow  and  disallow,  the  accounts  relating  to  the  poor-rate  of  the  parish, 
under  stat.  4  &  5  W.  4,  c.  76. 

The  writ  suggested  that  the  relief  of  the  poor  within  *the  r^eoj 
parish,  and  the  management  of  the  officers  of  the  said  parish,  '- 
before  and  at  the  time  when  the  order  of  the  Poor  Law  Board  therein- 
after mentioned  came  into  operation,  were  and  still  are  regulated  by 
stat.  59  6.  8,  c.  xxxix.  ;(a)  that  the  said  Act  contains  provisions  for  the 
election  or  appointment  of  vestrymen  of  the  said  parish,  and  for  the 
nomination  and  appointment  by  the  said  vestrymen  of  forty  persons,  to 
be  and  to  be  called  directors  of  the  poor  of  the  said  parish,  who  are 
thereby  authorized  to  exercise  in  the  said  parish  all  the  powers  and 
authorities  which  overseers  of  the  poor  are  or  shall  be  by  law  authorized 
to  exercise,  and  to  contract  for  the  maintenance  and  employment  of  the 
poor  of  the  said  parish,  and  to  provide  a  convenient  stock  of  materials 
for  the  employment  of  the  said  poor,  and  are  otherwise  appointed  and 
entitled  to  act  as  managers  of  the  poor  of  the  said  parish,  and  in  the 
distribution  or  ordering  of  the  said  poor  from  the  poor-rate  of  the  said 
parish ;  that  in  the  said  Act  are  contained  provisions  for  the  appoint- 
ment of  collectors  of  the  poor-rate  of  the  said  parish,  treasurers  and 
other  officers,  and  for  the  payment  by  the  said  directors  of  salaries  to 
such  officers,  in  which  directors  all  moneys  arising  from  the  rates  and 
assessments  for  the  relief  of  the  poor  of  the  said  parish,  and  all  goods, 
materials,  and  things  provided  for  the  use  of  the  poor  of  the  said  parish 
are,  by  the  said  Act,  vested ;  and  which  said  directors  are  by  the  said 
Act  required  to  meet  weekly,  for  the  purpose  of  putting  into  execution 
the  powers  vested  in  them  by  the  said  *Act;  and  power  is  r#coe 
therein  contained  for  summoning  and  holding  special  meetings  '-  ^ 
of  the  said  directors  for  the  like  purpose.  That  the  said  Act  remains 
in  force,  except  so  far  as  the  same  has  been  altered,  as  to  the  election 
of  vestrymen  and  auditors  of  accounts,  by  the  adoption  by  the  said 
parish  of  stat.  1  &  2  W.  4,  c.  60,(()  and  by  the  operation  of  the  other 
general  Acts  thereinafter  mentioned.  That  the  said  parish  adopted  the 
Baid  Act,  1  &  2  W.  4,  c.  60,  before  the  passing  of  the  Metropolis  Local 

(«)  Local  and  personal,  pahltc:  "For  establishing  a  select  restry  in  the  parish  of  SU 
PaBcraSy  in  the  county  of  Middlesex,  and  for  other  purposes  relating  thereto."  The  seetions 
material  to  the  argument  will  be  found  at  p.  588,  note  (6). 

(h)  "  For  the  better  regulation  of  -vestries,  and  for  the  appointment  of  anditon  of  aeeoiiatay 
in  eertais  parishes  of  England  and  Wales." 


685  KEG  IN  A  v.  ST.  PANCRAS.    T.  T.  1858. 

Management  Act  (18  &  19  Vict.  c.  120),  and  before  the  making  of  the 
said  order  of  the  Poor  Law  Board  thereinafter  mentioned.  That  the 
vestrymen  of  the  said  parish,  and  directors  of  the  poor,  have  from  time 
to  time  been  appointed  in  pursuance  of  the  provisions  of  the  said  local 
Act,  until  the  said  adoption  of  stat.  1  &  2  W.  4,  c.  60,  and  in  pursuance 
of  the  said  provisions  as  altered  and  modified  by  that  Act,  until  the 
coming  into  operation  of  the  said  Metropolis  Local  Management  Act, 
and,  from  that  time,  as  altered  by  that  Act,  or  the  Act  amending  the 
same  (19  k  20  Vict.  c.  112),  and  that  there  still  are  such  vestrymen 
and  directors.  That,  there  being  no  auditor  for  auditing  the  accounts 
in  the  said  parish  relating  to  the  relief  of  the  poor  appointed  under  stat. 
4  &  5  W.  4,  c.  76,  or  any  Act  incorporated  therewith,  the  Poor  Law 
Board,  under  the  authority  of  that  Act,  and  of  the  several  statutes  in 
that  behalf  made  and  provided,  on  14th  May,  1857,  did  duly  make  and 
issue,  and  send  to  the  parties  addressed,  a  certain  order,  sealed,  &c.« 
addressed  to  the  directors  of  the  poor  of  St.  Panoras,  to  the  church- 
*^RfV\  ^^^^^^^  ^^^  overseers  of  the  poor  of  the  said  parish,  to  *the 
-^  clerk  or  clerks  to  the  justices  of  the  petty  sessions  held  for  the 
division  or  divisions  in  which  the  said  parish  is  situate,  and  to  all  others 
whom  it  might  concern,  ordering  that  the  directors  of  the  poor  of  the 
said  parish  of  St.  Pancras  should  within  two  calendar  months  of  the 
date  of  the  said  order  appoint  a  fit  and  proper  person  to  examine  and 
audit,  allow  or  disallow,  the  accounts  in  such  parish  relating  to  the  poor- 
rate  thereof,  to  be  termed  an  auditor,  &c. :  and  that  no  such  appoint- 
ment had  been  made  in  pursuance  of  the  said  order. 

Return :  That,  after  the  passing  of  the  said  local  Act,  there  had  been 
and  yet  is  a  certain  body  corporate,  by  the  name  of  *^  the  vestry  of  the 
parish  of  St.  Pancras,  in  the  county  of  Middlesex,*'  constituted  and 
incorporated  under  the  Metropolis  Local  Management  Act  (18  &  19  Vict, 
c.  120) ;  that  the  said  order  of  the  Poor  Law  Board  was  made,  issued, 
addressed,  and  sent  after  the  passing  of  the  last-mentioned  Act :  that 
the  said  parish  adopted  and  acted  upon  stat.  1  &  2  W.  4,  c.  60,  before 
1st  January,  1844 :  and  that  the  said  parish  contained  a  population 
exceeding  20,000,  according  to  the  last  Parliamentary  returns,  before 
9th  August,  1844:  and  that  always,  since  the  coming  into  operation  of 
dtat.  19  &  20  Vict.  c.  112,  there  had  been  and  yet  are  auditors  for  the 
said  parish  elected  under  stat.  18  k  19  Vict.  c.  120.  That  therefore  the 
directors  could  not  appoint  an  auditor  to  examine,  &c.,  the  accounts  re- 
lating to  the  poor-rate  of  the  said  parish,  as  directed  by  the  order. 

Demurrer.     Joinder. 

Tomlinaon^  in  support  of  the  demurrer. — The  defendants  contend,  first, 
*^871  ^^^^  ^^^  Poor  Law  Board  has  no  *power  to  order  the  directors 
•'  to  appoint  an  auditor;  secondly,  that  the  order  is  wrongly 
directed.  As  to  the  first  point :  stat.  4  &  5  W.  4,  c.  76,  s.  46,  gives 
power  to  the  Poor  Law  Commissioners  to  order  the  overseers  or  guard- 
ians of  a  parish  to  appoint  oflScers  for  ordering  accounts;  and  sect.  109 
defines  an  auditor  to  be  '*  every  person,"  other  than  justices,  ^*  appointed 
or  empowered  to  audit,  control,  examine,  allow,  or  disallow  the  accounts 
of  any  guardian,  overseer,  or  vestrymen,  relating  to  the  receipt  or  ex- 
penditure of  the  poor-rate."  The  power  of  the  Commissioners,  and  of 
the  auditors  appointed  by  their  direction,  is  confirmed  and  expanded  by 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  587 

sect  32  of  8tat.  7  &  8  Vict.  c.  lOl.(a)  Then,  stat.  18  &  19  Vict.  c. 
120,  8.  1,  repeals  the  provisions  of  stat.  1  &  2  W.  4,  c.  60,  (Uobhousc*8 
Act),  which  had  been  adopted  by  the  parish  of  St.  Pancrns,  and  which, 
by  sect.  33,  provided  for  the  election  of  auditors ;  and  therefore,  no 
doubt,  auditors  of  the  parish  accounts  must  be  elected  under  sect.  11  of 
fitat.  18  &  19  Vict.  c.  120:  but  that  section  does  not  mention  poor  law 
accounts ;  and,  further,  sect.  197  expressly  excludes  from  the  operation 
of  sect.  11  accounts  which,  if  that  Act  hud  not  been  passed,  would  hnve 
been  subject  to  the  audit  of  any  auditor  appointed  under  stat.  4  &  5  W. 
4,  c.  76.  Now  it  is  clear  that  the  poor  law  accounts  of  St.  Pancras  fall 
within  this  exception ;  for  the  fact  that,  as  stated  in  the  return,  auditors 
have  been  appointed  previously,  under  the  local  Act,  does  not  aifect  the 
power  of  the  Commissioners  to  appoint  an  auditor  under  stat.  4  &  5  W. 
4,  c.  76.  [Lord  Campbell,  C.  J. — You  contend  that  there  may  be  two 
auditors,  with  different  functions?]  Yes.  [Lord  Campbell,  C.  J. — 
Suppose  some  of  the  functions  *of  the  auditor,  under  the  local  r^coo 
Act,  were  the  same  as  those  of  the  auditor  under  the  general  ^ 
Act.]  It  has  been  decided  that  in  that  case  each  must  take  an  account ; 
Regina  v.  The  Poor  Law  Commissioners  (Allstonefield  Incorporation), 
11  A.  &  E.  558  (E.  C.  L.  R.  vol.  39).  That  was  a  case  under  Gilbert's 
Act  (22  6.  8,  c.  83);  but  the  same  principle  has  been  since  laid  down 
in  cases  where  the  parishes  were  under  local  Acts :  Regina  v.  Gover- 
nors of  St.  Andrew,  6  Q.  B.  78  (E.  C.  L.  R  vol.  51),  Regina  v.  Gov- 
ernor, &c.,  of  Poor  of  Bristol,  13  Q.  B.  405  (E.  C.  L.  R.  vol.  66),  and 
Regina  v.  Tyrwhitt,  2  E.  &  B.  77  (E.  C.  L.  R.  vol.  77).  [Lord  Camp- 
BELL,  C.  J. — The  test  appears  to  be,  whether  the  powers  of  the  two 
auditors  are  coextensive.  Atherton^  contra. — The  defendants  do  not 
contend  that  they  are:  they  contend  that  stat.  19  &  20  Vict.  c.  112,  s. 
3,  repeals  the  exception  in  sect  197  of  stat.  18  &  19  Vict.  c.  120.]  It 
certainly  does  not  repeal  it  expressly;  nor  is  there  anything  in  its  lan- 
guage to  show  that  it  refers  at  all  to  the  auditing  of  poor  law  accounts. 
And,  if  there  were  such  a  repeal  in  terms,  the  proviso  at  the  end,  which 
excepts  from  the  operation  of  the  section  all  powers  which,  before  stat. 
18  &  19  Vict.  c.  120,  were  vested  in  or  might  be  exercised  by  any 
**  guardians,  governors,  trustees,  or  commissioners,*'  would  except  the 
appointment  of  a  poor  law  auditor  for  this  parish.  Secondly,  the  de- 
fendants contend  that  the  order  ought  to  have  been  directed  to  the  "  vestry 
and  directors,"  not  to  the  directors  only.  That  depends  upon  what  parties, 
under  the  local  Act,  are  '^the  overseers  or  guardians"  of  the  parish,  to 
whom  under  stat.  4  &  5  W.  4,  c.  76,  s.  46,  the  order  is  to  be  directed,  (b) 


»» 


(a)  "  For  the  farther  Rmendment  of  the  Uwa  relating  to  the  poor  in  England.' 
(6)  Bj  sect.  3  of  stat  59  G.  3,  e.  xxxiz.,  the  vicar  and  churchwardens  and  certain  of  the 
▼estrymen  are,  with  seren  new  vestrymen,  appointed  vestrymen  fur  carrying  the  several  powers 
and  authorities  of  the  Act  into  execution ;  and  are  to  eonstitnte  a  select  vestry,  and,  in  addition 
to  the  powers  conferred  on  them  hy  the  Act,  to  have  all  the  powers  of  the  former  open  vestry, 
which  the  inhabitants  of  the  parish  at  large  ave  to  oease  to  exercise. 

Sect.  19  enacts  that  it  shall  be  lawful  for  the  said  vestrymen,  at  any  of  their  meetings  duly 
convened  for  that  purpose,  to  elect  and  appoint  one  or  more  person  or  persons,  being  a  resident 
boosebolder  or  honseholdera  in  the  said  parish,  to  be  a  collector  or  collectors  of  the  rates 
aatborized  to  be  made,  colleeted,  and  levied  by  virtue  of  the  Act;  and  also  to  elect  and  appoint 
some  person  or  persons  to  be  treiisurer  or  treasurers,  and  also  to  elect  a  master  or  mistress  of 
the  workhouse,  and  one  or  more  beadle  or  beadles  for  the  removal  of  the  poor  from  time  to 
time,  and  for  other  purposes  relative  to  the  said  poor,  and  to  the  concerns  of  the  said  parish ; 
•ad  also  to  elect  and  appoint  such  visitor  or  visitors,  agent  or  agents,  as  they  shaU  deem  neces* 
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♦'iSQl  ^^^  directors  represent  both  overseers  and  guardians.  They 
■^  are,  it  is  true,  selected  by  the  vestrymen  under  *8ect.  41  of  the 

*590]  local  Act ;  but  they  are  expressly  made  overseers  by  sect.  46 : 
and  sect.  109  of  stat,  4  A;  5  W.  4,  *c.  76,  defines  "  guardian" 
as  meaning  and  including  '^  any  visitor,  governor,  director,  man- 


'591] 


•ary,  for  inquiring  into  the  state  and  circnmstances  of  the  poor,  dispensing  casual  relief,  and 
inspecting  the  supplies  and  management  of  the  workhouse,  under  the  special  instructions  of  the 
said  reiitrymen,  and  of  the  directors  of  the  poor  thereinafter  mentioned ;  and  also  to  elect  and 
appoint  some  clergyman  or  clergymen  of  the  church  of  England  to  instruct  such  persons  as 
shall  be  maintained  in  such  workhouse  in  the  ^inciples  of  the  established  church  of  England, 
and  to  perform  the  service  of  the  said  church  in  the  said  workhouse,  and  also  to  visit  the  sick 
and  perform  other  duties  of  his  profession  in  the  workhouse;  and  also  to  elect  and  appoint 
such  derk  or  clerks,  and  other  officers  knd  servants  as  they  shall  deem  necessary  for  the  execu- 
tion of  the  Act;  and  direct  such  security  to  be  taken  from  all  such  persons  so  elected  and 
appointed,  as  the  said  vestrymen  shall  think  proper,  for  the  due  execution  of  their  office,  and 
from  time  to  time  to  remove  such'  collector  or  collectors,  treasurer  or  treasurers,  master  or  mis- 
tress, beadle  or  beadles,  visitor  or  visitors,  agent  or  agents,  clergyman  or  clergymen,  clerk  or 
clerks,  and  other  officers  and  servants,  at  the  will  and  pleasure  of  them  the  said  vestrymen; 
and  out  of  the  rates  and  assessments  to  be  collected  and  received  by  virtue  of  the  Act,  to  make 
such  allowances  by  way  of  poundage  to  the  said  collectors,  not  exceeding  id.  in  the  pound  on 
the  moneys  actually  collected,  for  their  trouble  in  the  collection  of  the  rates  aforesaid ;  and  also 
to  allow  unto  such  master  or  mistress,  beadle  6r  beadles,  visitor  or  visitorB,  agent  or  agents, 
clergyman  or  clergymen,  olerk  or  clerks,  and  such  other  person  or  persons,  not  being  a  treararer 
or  treasurers,  to  be  employed  by  the  said  vestrymen  as  aforesaid,  such  salaries  and  other  recom> 
pense  or  remuneration  yearly  or  otherwise,  for  his,  her,  and  their  trouble,  as  to  the  said  vestry- 
men shall  seem  meet  and  reasonable,  and  from  time  to  time  to  revoke  and  countermand,  alter 
and  vary  such  nominations  and  appointments,  salaries  or  recompense,  and  make  others  in  their 
stead,  as  to  them  shall  seem  meet  and  proper;  all  which  salaries  and  allowances,  shall  be  paid 
by  the  directors  thereinafter  directed  to  be  appointed,  out  of  the  moneys  thereinafter  appro* 
priated  for  that  purpose. 

Sect.  21  enacts  that  all  and  every  collector  or  collectors  of  any  rates,  assessments,  or  moneys 
which  shall  have  been  imposed  or  levied  under  the  authority  or  direction  of  the  former  Acts,  or 
either  of  them,  or  otherwise,  and  also  all  and  every  collector  or  collectors  of  the  several  rates 
or  assessments,  and  moneys  to  be  imposed  and  levied  under  this  Act,  and  also  every  clerk, 
surveyor,  inspector,  or  other  officer,  by  whom  any  moneys  shall  be  or  have  been  received  under 
the  authority  or  for  the  purposes  of  the  said  former  Act  or  of  this  Act,  or  otherwifc,  and  also  all 
and  every  surveyor  or  surveyors  of  highways  heretofore  appointed  or  hereafter  to  be  appointed 
within  the  said  parish,  shall,  at  all  times  when  thereunto  required  by  the  directors  to  be  appointed 
by  virtue  of  this  Act,  or  any  five  or  more  of  them  respectively,  make  up  and  render  unto  the 
said  directors,  at  such  of  their  meetings  as  they  shall  direct  for  that  purpose,  a  full,  true,  and 
perfect  account  in  writing,  with  all  the  necessary  vouchers  for  the  confirmation  thereof,  of  all 
moneys  by  such  collector  or  collectors,  clerk  or  clerks,  surveyor  or  surveyors,  or  other  officer  or 
officers  received  for  or  on  account  of  any  such  rates  or  assessments,  or  otherwise  as  aibresaid; 
and  such  collectors  shall  produce  their  respective  rate-books,  in  order  that  the  said  directors 
tnay  be  satisfied  as  to  the  sum  or  sums  of  money  rated  and  assessed,  received  and  to  be  received, 
and  may  give  such  directions  respecting  the  same  as  they  shall  think  proper ;  and  the  master 
or  mistress  of  the  said  workhouse  for  the  time  being,  acting  under  the  said  former  Acts,  or  to 
bo  appointed  under  this  Act,  and  each  of  them,  shall,  and  he  or  she  is  hereby  required  once  at 
least  in  every  calendar  month,  to  produce  and  lay  before  the  said  directors  at  some  meeting,  or 
before  some  oommittee  of  the  said  directors,  to  be  appointed  for  that  purpose,  an  account  of  all 
moneys  by  him  or  her  received  and  paid  in  the  course  of  the  preceding  month,  or  at  any  time 
since  such  account  shall  have  been  last  required  and  made  out,  and  also  a  true  and  distinct 
account  of  the  number  of  persons  in  the  said  workhouse,  distinguishing  their  age  and  sex,  and 
how  such  persons  respectively  are  employed,  and  how  much  money  has  been  earned  by  the 
labour  of  the  said  poor  in  the  preceding  month,  or  since  the  last  preceding  account;  and  what 
quantity  of  provisions,  distinguishing  every  kind  in  weight  or  value,  and  also  of  beer,  wine, 
and  spirits,  has  been  brought  and  delivered,  and  by  what  tradesman  or  tradesmen,  into  the 
said  workhouse  within  the  said  preceding  month  or  other  period  of  time ;  and  all  and  every 
such  agent  or  agents,  visitor  or  visitors,  as  aforesaid,  acting  under  the  said  former  Acts,  or  to 
be  appointed  under  this  Act,  shall,  and  he  and  they  is  and  are  hereby  required,  at  each  and 
every  weekly  or  other  adjourned  meeting  of  the  said  directors,  to  produce  his,  her,  or  their 
respective  books  before  tho  said  directors,  in  order  that  the  same  may  be  inspected  and  examined 
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ager,  acting  ^guardian,  vestri/man,  or  other  officer  in  a  parish  or  [*592 

union,  appointed  or  entitled  to  act  as  a  manager  of  the  poor,  r«cQQ 

and  *in  the  distribution  or  ordering  of  the  relief  to  the  poor  from  »- 

the  poor-rate,  under  any  general  or  local  Act  of  *Parliament/'  r^KOA 

The  rates  under  the  local  Act,  although  levied  by  the  vestry,  are,  ^ 

bj  tfaem,  and  to  give  an  account  of  aU  sach  moneys  bj  sacb  visitor  or  Tisitors,  agent  or  agentf 
respect  irely,  received  and  paid  in  the  course  of  the  preceding  week ;  and  sacb  collectors,  clerks, 
surveyors,  inspectors,  agents,  visitors,  and  other  officers,  and  master  and  mistress  as  aforesaid 
respectively,  shall  and  they  are  hereby  required,  within  ten  days  after  they  shall  respectivelj- 
qait  their  office,  to  deliver  up  to  the  said  directors  all  books,  papers,  and  writings  in  their 
hands  necessary  to  illustrate  their  accounts,  or  which  may  be  demanded  or  required  by  the  said 
directors,  or  any  committee  of  them,  authorized  for  that  purpose,  and  to  pay  over  to  the  said 
directors,  or  to  the  treasurer,  all  and  every  such  balance  of  moneys  as  shall  then  appear  to  be 
and  remain  in  their  hands  respectively  by  virtue  of  their  respective  offices:  Provided  always, 
that  all  the  officers  acting  under  the  said  former  Acts  shall  account  in  the  manner  prescribed  by 
the  said  Acts,  as  applicable  to  the  irrespective  cases,  in  the  mean  time  and  until  the  meetings  of 
the  directors  under  this  Act  shall  commence :  Provided  also,  that  all  books,  papers,  and  docu- 
ments herstofore  possessed  or  kept  by  the  vestry  clerk  of  the  said  parish,  or  any  other  person 
or  pecsons,  relative  to  the  affairs  or  concerns  of  the  open  vestry  of  the  said  parish,  shall  at 
Buch  time  after  the  passing  of  this  Act  as  the  said  vestrymen  or  any  five  of  them  shall  require, 
oe  lelivered  up  to  the  said  vestrymen  or  such  person  or  persons  as  they  shall  for  that  purpose 
appoint. 

beet  22  provides  for  proceedings  before  justices,  npon  complaint  of  the  directors,  against 
officers  who  refuse  to  account 

By  sect.  25  the  treasurer  is  to  pay  money  received  by  him  nnder  the  Act  according  to  the 
order  of  the  directors. 

Sects.  26—40  provide,  among  other  things,  for  the  appointment  by  the  vestrymen  of  eharch- 
wsrdens,  sidesmen,  surveyors  of  highways,  constables,  sexton,  and  inspectors  of  weights  and 
measures :  and  prescribe  their  powers  and  duties. 

Sect  41  enacts  that  the  vestrymen  shall,  at  their  first  meeting  under  the  Act,  or  at  some 
special  meeting  to  be  holden  as  therein  directed,  nominate  and  appoint  forty  persons,  being 
vestrymen  of  the  parish,  to  be  and  be  called  directors  of  the  poor  of  the  parish  for  carrying  into 
execution  the  several  powers  given  and  intrusted  to  them  by  this  Act :  which  directors  are  to 
continue  in  office  for  one  year  and  until  the  appointment  of  their  successors,  to  be  made  in  like 
manner  annually. 

8oct.  42  enacts  that  the  vicar  and  churchwardens  are  to  be  directors  in  addition  to  the 
forty. 

Sect  4fi  enacts  that  the  directors  and  their  successors  shall  and  may  exercise  all  the  powers 
.and  authorities  which  overseers  of  the  poor  are  or  shall  be  by  law  authorized  to  exercise;  but 
such  directors  shall,  at  their  first  meeting  after  their  appointment,  annually  elect  two  or  more 
fit  and  proper  persons,  to  be  "  nominal  overseers  of  the  poor  of  the  said  parish,"  to  be  nomi- 
nated and  confirmed  by  two  justices;  and  when  and  as  soon  as  such  appointment  and  confirma- 
tion shall  have  taken  place,  such  nominal  overseers  shall  and  may  institute  or  defend  any 
appeal  under  any  orders  of  removal,  and  issue  or  receive  any  notices  respecting  the  samo,  as 
overseers  of  the  poor  are,  by  any  laws  in  force  or  effect,  empowered  or  required  to  do:  and  all 
notices  and  applications,  directed  by  any  Act  or  Acts  of  Parliament  or  otherwise,  to  be  given  or 
made  to  the  overseers  of  the  poor,  with  respect  to  the  care  and  management  or  removal  of  the 
poor,  or  for  any  other  purposes,  shall  be  given  and  made  to  such  nominal  overseers:  but  in  case 
any  orders  or  notices  shall  happen  by  mistake  to  be  given  or  sent  to  any  churchwarden,  or  to 
the  clerk  or  clerks  of  the  said  vestrymen  at  the  said  parish,  the  same  shall  be  as  valid  and 
effectual  as  if  given  to  such  nominal  overseers;  and  such  churchwarden,  clerk  or  clerks,  shall 
forthwith  deliver  the  same  to  such  nominal  overseers,  or  one  of  them,  or  to  the  agent  or  visitor 
of  the  poor  for  the  time  being,  to  be  appointed  as  hereinbefore  mentioned,  or  shall  forfeit  40i9. 
for  his  neglect :  provided  always,  that  when  such  visitor  or  visitors,  agent  or  agents,  shall  be 
/lominated  and  appointed  as  aforesaid,  neither  the  churchwardens  nor  overseers  of-  the  said 
parish  shall  interfere  or  intermeddle  in  or  with  the  care  or  management  of  the  poor  of  the  said 
pariiih  in  any  cara  other  than  nnder  the  orders  of  the  said  directors,  at  their  public  meeting  or 
meetin^^s  respectively.  Provided  also,  that  such  nominal  overseers,  and  such  agents  or  visitors 
a^  aforesaid,  shall  severally  and  respectively  act  in  all  things  under  the  control  and  direction 
of  the  said  directors. 

By  sects  48,  49,  the  directors  are  empowered  to  make  contracts  for  the  workhouse,  and  for 
goods,  provisions,  Ac,  for  maintaining,  clothing,  and  employing  the  poor  in  the  workhouse, 
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by  sect.  69,  vested  in  the  directors ;  and  the  application  of  part  of  the 
money  as  a  poor  law  fund  is  also  given  to  them.  In  fact,  sects.  48,  49, 
53,  56,  59,  61 — 69,  give  to  the  directors  all  the  executive  powers  of 
overseers  under  stat.  43  Eliz.  c.  2,  s.  1.  The  defendants  will  probably  rely 
on  sect.  19,  which  gives  the  vestry  power  to  appoint,  and  "allow"  Pala- 
ries  to,  collectors,  visitors,  clerks,  and  other  officers  for  the  parish.  But, 
by  sect.  19,  all  those  officers  are  to  be  under  the  control  of  the  direct- 
ors, and  are  to  be  paid  by  them.  Moreover,  the  functions  of  those 
officers  are  not  those  of,  or  analogous  to  those  of,  an  auditor  of  the 
poor  law  accounts :  and,  at  all  events,  the  power  to  appoint  such  auditor 
cannot  be,  as  the  defendants  contend,  in  the  directors  and  vestry  jointly: 
it  is  either  in  the  vestry  alone,  under  sect.  19,  or  in. the  directors,  by  the 
general  effect  of  the  Act. 

Atherton^  contrd,. — The  return  is  good.  First,  the  Commissioners 
have  now  no  power  to  order  the  appointment  of  a  poor  law  auditor  for 
the  parish.  The  auditors  of  accounts  for  the  parish,  elected  by  the 
new  vestry,  under  sect.  11  of  stat.  18  &  19  Vict.  c.  120,  are«  now  in- 

and  for  lodging,  maintaining,  and  employing  the  poor;  and  to  pay  or  order  payment  under 
these  oontracta. 

By  sect.  53  the  goods,  provisions,  clothes,  Ac,  for  the  poor  are  vested  in  the  directors. 

Sect.  55  enacts  that  all  overseers  of  the  poor,  constables,  beadles,  and  other  parish  officers  for 
the  time  being,  except  the  churchwardens  and  sidesmen,  are  to  a5si8t  the  directors,  and  obey 
their  warrants  and  orders,  on  pain  of  a  penalty  to  be  recovered  before  a  justice. 

By  6ecL  56  the  directors  are  to  provide  a  convenient  stock  of  materials  for  employing  the 
poor. 

By  sect.  57  the  directors  are  to  take  bonds  for  the  due  performance  of  offices,  and  for  other 
purposes :  and  bonds  already  given  to  the  churchwardens,  overseers,  or  other  parish  officers,  are 
vested  in,  and  may  be  sued  on  by,  the  directors. 

They  are  also  empowered  to  remove  vagabonds  (s.  59) ;  to  take  np  vagrants  (s.  61) ;  to  grant 
out-door  relief  (s.  62);  to  punish  disorderly  poor,  and  reward  industrious  poor  (ss.  63,  64);  and 
to  bind  children  apprentices  (s.  66). 

Sect.  69  enacts  that  the  vestrymen,  at  a  meeting  convened  after  due  notice,  are  to  make  one 
or  more  such  general  rate  or  rates,  assessment  or  assessments,  as,  by  the  several  laws  in  force 
and  effect,  churchwardens  and  overseers  of  the  poor  now  are,  or  shall  or  may,  or  could  or  might, 
be  enabled  or  empowered  to  make,  as  the  said  vestrymen  shall  judge  or  determine  to  be  neces- 
sary in  or  towards  the  relief  and  maintenance  of  the  poor  of  the  said  parish,  and  other  the 
several  purposes  that  are,  as  well  in  this  Act,  as  also  in  the  several  laws  in  force  and  effect 
touching  and  concerning  the  relief  and  maintenance  of  the  poor,  or  in  anywise  relating  thereto, 
particularly  mentioned;  and  for  paying  all  such  sums  of  money  as  by  any  law  in  force  and 
effect  are  directed  to  be  paid  out  of  any  rate  or  rates  made  or  to  he  made  for  the  relief  and 
maintenance  of  the  poor;  and  that  all  moneys  arising  by  such  rates  or  assessments  shall  be 
and  are  thereby  vested  in  the  said  directors;  and  that  snch  moneys,  together  with  all  arrears 
due  upon  former  rates  and  assessments,  as  well  in  the  sinking  fund  rate  as  otherwise,  shall  be 
applied  and  disposed  of;  first,  in  payment  of  all  the  costs,  charges,  and  expenses  of  collectinf;, 
levying,  recovering,  and  managing  the  said  rates,  assessments,  and  moneys  respectively ;  and 
secondly,  in  making  such  appropriations  for  the  expenses  of  keeping  highways  in  repair  as 
hereinafter  mentioned ;  and  afterwards  the  overplus  shall  be  applied  to,  for,  and  towards  the 
relief  and  maintenance  of  the  poor  of  the  said  parish,  and  for  the  several  other  purposes  of  this 
Act,  and  other  purposes  mentioned  and  described  in  the  several  laws  in  force  and  effect  touch- 
ing or  concerning  the  relief  and  maintenance  of  the  poor,  or  in  anywise  relating  thereto;  and 
for  paying  all  such  sums  of  money  as  by  any  law  in  force  and  effect  are  directed  to  be  paid  out 
of  any  rate  or  rates  made  for  the  relief  and  maintenance  of  the  poor. 

By  sect.  70  the  directors  are  empowered  to  appropriate  a  certain  portion  of  the  poor-rates  to 
the  repair  of  the  highways. 

By  sect.  71  the  collectors  appointed  by  the  vestrymen  are  to  have  power  to  lovy  the  rat(«, 
and  to  execute  distress  warrants. 

Sect.  83  enacts  that  such  vestrymen  in  every  year  as  have  not  been  directors  for  the  past  year 
shall  elect  a  committee  of  not  less  than  seven,  nor  more  than  eleven,  of  snch  vestrymen  to  aodit 
the  accounts  of  the  directors  of  the  past  year ;  and,  if  they  disapprove  of  any  parts,  to  bring 
them,  by  appeal,  before  the  next  quarter  aosaiona. 
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vested  with  all  the  functions  of  the  auditors  formerly  "^appointed  r^crq- 
under  the  local  Act.  The  proviso  in  sect.  197  of  stat.  18  &  19  *- 
Vict.  c.  120,  which  exempts  from  the  jurisdiction  of  the  parish  auditors 
all  accounts  which,  if  that  Act  had  not  been  passed,  would  have  been 
subject  to  the  audit  of  the  auditor  under  stat.  4  &  5  W.  4,  c.  76,  is 
founded  upon  the  exclusion,  in  sect.  90,  of  the  powers  and  authorities 
relating  to  the  relief  of  the  poor  from  the  jurisdiction  of  the  new  vestry. 
Then,  sect.  3  of  stat.  19  &  20  Vict.  c.  112,  which  adds  to  the  jurisdic- 
tion of  such' vestry  all  the  duties  and  powers  relating  to  the  relief  of 
the  poor,  which  might  have  been  performed  by  any  vestry  at  the  time 
of  the  framing  of  stat.  18  &;  19  Vict.  c.  120,  practically  repeals  the 
proviso  in  sect.  197  of  that  Act,  and  brings  the  accounts  relating  to 
such  relief  also  within  the  jurisdiction  of  the  parish  auditors.  [Lord 
Campbell,  C.  J. — The  proviso  is  very  express  and  pointed :  it  surely 
cannot  be  repealed  by  the  general  enactment  of  sect.  3.  Crompton, 
J. — I  do  not  see  that  either  section  touches  the  appointment  of  the  poor 
law  auditor.]  As  to  the  argument  that  the  appointment  of  a  poor  law 
auditor  for  this  parish  is  within  the  exceptions  of  the  proviso  in  sect.  3 
of  stat.  19  &  20  Vict.  c.  112,  it  is  not  inconsistent  that  the  directors 
should  still  preserve  this  power  under  the  local  Act,  and  yet  that  the 
new  vestry  should  have  wider  functions. 

Secondly,  the  order,  if  it  could  have  been  made  at  all,  should  have 
been  directed  to  the  '^  vestry  and  directors."  The  local  Act  contem- 
plates the  joint  action  of  the  two,  as  guardians  of  the  poor,  inasmuch 
as  it  vests  in  each  certain  powers  for  that  purpose,  which  it  does  not 
vest  in  the  other.  For  instance,  by  sect.  19  of  the  local  Act,  the  ves- 
trymen are  to  appoint  visitors  for  the  relief  of  the  poor,  who  are  to  act 
under  the  special  instructions  of  the  *  vestrymen  and  directors  r^ccqn 
jointly.  [Crompton,  J. — By  sect.  21  they  are,  as  regards  their  L 
accounts,  to  be  under  the  control  of  the  directors.]  But  the  vestrymen 
have  the  appointment  and  removal  of  them.  Sect.  46  enacts  that  the 
directors  are  to  be  the  ^'  overseers*'  of  the  poor :  but  that  clearly  means, 
subject  to  the  whole  Act;  and,  under  the  whole  Act,  some  of  the  powers 
relating  to  the  relief  of  the  poor  are  in  the  vestry  alone.  Sect.  69, 
which  empowers  the  vestry  to  make  rates,  is  important  as  showing  the 
nature  of  the  functions  to  be  exercised  by  the  vestry ;  for  the  making 
rates  is  peculiarly  the  office  of  overseers  and  guardians.  The  vestry, 
therefore,  under  the  local  Act,  having  some  powers,  and  the  directors 
others,  which  are  not  possessed  by  both,  the  management  was,  before 
the  passing  of  stats.  18  &  19  Vict.  c.  120,  and  19  &  20  Vict.  c.  112,  in 
that  vestry  and  the  directors  jointly,  and  is,  since  these  Acts,  in  the 
new  vestry  and  the  directors  jointly,  the  new  vestry  having  been  substi- 
tuted by  these  Acts  for  the  old.  The  Commissioners,  by  directing  their 
order  to  one  of  the  two  only,  alter  the  relations  of  the  local  authorities 
of  the  parish ;  and  the  order  is  therefore  bad :  Regina  v.  Poor  Law 
Commissioners,  in  re  St.  Giles  and  St.  George,  17  Q.  B.  445  (E.  C.  L. 
B.  vol.  79).  [Lord  Campbell,  C.  J. — Have  the  vestrymen  here,  under 
the  local  Act,  any  power  to  appoint  auditors  ?J  By  sect.  83  the  vestry- 
men are  to  appoint  auditors  for  auditing  the  accounts  of  the  directors. 
That  at  least  shows  that  an  order  to  appoint  an  auditor  ought  not  to  be 
addressed  to  the  directors  alone. 

Tomlinson^  in  reply,  was  stopped. 
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^f^q^i  Lord  Campbell,  G.  J.- — I  am  of  opinion  that  the  ^return  is 
-»  bad.  The  Commissioners  clearly  have  the  power  here  to  order 
the  appointment  of  a  poor  law  auditor,  unless  sect.  3  of  stlat.  19  k  20 
Vict.  c.  112,  repeals  the  proviso  in  sect.  197  of  stat.  18  k  19  Vict.  c. 
120.  It  seems  to  me  impossible  to  put  such  a  construction  upon  the 
former  section.  The  proviso  in  sect.  197  of  stat.  18  &  19  Vict.  c.  120, 
excludes  from  the  jurisdiction  of  the  auditors  under  that  Act  all  accounts 
which,  before  the  passing  of  that  Act,  would  have  been  within  the  juris- 
diction of  an  auditor  under  stat.  4  &  5  W.  4,  c.  76.  That  proviso  appears 
to  me  to  be  quite  untouched  by  sect.  8  of  the  supplemental  Act.  The 
powers,  therefore,  of  the  auditors  under  stat.  18  &  19  Vict.  c.  120,  and 
of  those  under  stat.  4  &  5  W.  4,  c.  76,  are  not  co-extensive ;  and  there- 
fore the  Commissioners  have  power  to  order  the  appointment  of  the 
auditors  of  the  poor  law  accounts.  I  also  think  that  their  order  is  pro- 
perly directed.  It  is  unnecessary  to  go  through  the  various  sections  of 
the  local  Act.  It  is  admitted  that  the  order  must  be  directed  to  the 
directors ;  but  it  is  contended  that  it  ought  to  be  directed  to  the  vestry- 
men also.  I  am  unable  to  gather  from  the  local  Act  anything  to  show 
that  the  duties  and  authorities  relating  to  the  management  and  relief  of 
the  poor  are  vested  jointly  in  the  vestrymen  and  the  directors.  I  think 
those  duties  and  authorities  are  vested  in  the  directors  alone ;  they  were 
intended  to  be  the  executive  officers  in  the  management  and  relief  of 
the  poor;  and  it  would  be  quite  contrary  to  the  constitution  of  the 
parish  if  the  order  were  directed  otherwise  than  to  them  alone. 

(Coleridge,  J.,  was  absent.) 
j^coQ"!  *Erle,  J. — I  also  am  of  opinion  that  judgment  should  be  for 
^  the  Crown.  Regina  v.  The  Poor  Law  Commissioners  (Allstone- 
field  Ihcorporation),  11  A.  &  E.  558  (E.  C.  L.  R.  vol.  39),  Regina  v. 
Governors  of  St.  Andrew,  6  Q.  B.  78  (E.  C.  L.  R.  vol.  51),  and  the 
other  cases  cited,  sh'ow  that  the  power  of  the  Poor  Law  Commissioners, 
under  stat.  4  &  5  W.  4,  c.  76,  to  direct  the  appointment  of  a  poor  law 
auditor  was  not  affected  by  the  existence  of  a  power  in  the  parish,  under 
a  local  Act,  to  appoint  an  auditor  of  the  parish  accounts,  if  the  func- 
tions of  the  two  classes  of  auditors  were  not  co-extensive.  That  power, 
therefore,  exists  here,  unless  it  has  been  taken  away  by  stat.  18  &  19 
Vict.  c.  120,  or  the  amending  Act,  19  &  20  Vict.  c.  112.  Now  the  pro- 
viso in  sect.  197  of  the  former  Act  expressly  excludes  from  the  juris- 
diction of  the  auditors  appointed  under  it  poor  law  accounts  within  the 
jurisdiction  of  an  auditor  under  stat.  4  &  5  W.  4,  c.  76 ;  and  therefore 
the  poor  law  accounts  of  this  parish.  It  is  contended  that  this  proviso 
is  practically  repealed  by  sect.  3  of  stat.  19  &  20  Vict.  c.  112.  But  I 
can  see  nothing  in  that  section  which  can  properly  be  construed  as 
enacting  or  effecting  such  a  repeal.  Then,  is  the  order  properly  directed? 
Sect.  46  of  stat.  4  &  5  W.  4,  c.  76,  provides  that  it  is  to  be  directed  to 
"  the  overseers  or  guardians*'  of  the  parish.  Are  the  directors  under 
this  local  Act  "guardians,**  or  "overseers,**  or  both?  They  are  con- 
stituted overseers  by  sect.  46  of  that  Act;  and  sect.  109  of  atat.  4  &  5 
W,  4,  c.  76,  clearly  brings  them  within  the  definition  of  "  guardians.** 
I  have  attended  carefully  to  the  argument  that  the  order  should  have 
been  directed  to  the  vestry  and  directors  jointly  ;  but  I  can  find  nothing 
♦  rvQo-i  in  the  local  Act  to  show  that  the  *vestrymen  have  the  duties  and 
^  authorities  of  guardians  and  overseers  jointly  wifh  the  directors: 
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at  all  events  there  is  not  evidence  of  such  joint  authority  sufficient  to 
warrant  us  in  saying  that  the  order  should  be  directed  to  both  vestry- 
men and  directors. 

Crompton,  J. — I  am  also  of  opinion  that  the  Commissioners  have  the 
power  to  appoint  a  poor  law  auditor,  notwithstanding  that  the  vestry 
have  power,  under  a  local  Act,  to  appoint  a  parish  auditor ;  that  this 
power  is  expressly  preserved  under  the  proviso  in  sect.  197  of  stat.  18 
&  19  Vict.  c.  120;  and  that  this,  proviso  is  not  repealed  by  sect.  3  of 
Stat.  19  &  20  Vict.  c.  112,  the  effect  of  which  is  merely  to  place  the 
new  vestry  in  the  position  of  the  old.  Then,  as  to  the  direction  of  the 
order,  I  am  clearly  of  opinion,  looking  at  the  local  Act,  and  at  sect.  109 
of  stat.  4  &  5  W.  4,  c.  76,  that  the  directors  are  the  parties  who  occupy 
the  position  of  guardians  and  overseers  of  the  parish,  and  that  the  order 
is  rightly  directed  to  them  alone.  The  vestrymen,  no  doubt,  are,  under 
the  local  Act,  to  do  certain  matters  which  are  within  the  province  of 
overseers,  as,  for  instance,  to  make  rates :  but  it  is  clear  that,  as  regards 
the  practical  management  and  administration  of  the  relief  of  the  poor, 
the  directors  are  practically  the  guardians  and  overseers. 

Judgment  for  the  Crown. 


♦The  QUEEN  v.  THE  GREAT  WESTERN  RAILWAY  COM-  r-,.^^ 

PANY.     June  5.  L  ^"^ 

Under  the  Metropolis  Local  Management  Act  (18  k  19  Vict  o.  120),  sect  161,  the  only  rates 
which  the  Te8tz7  are  authorized  to  make  are  a  sewer's-rate,  a  lighting-rate,  and  a  general 
rate :  and  no  other  rates  but  the  Sewerage  and  lighting  rates  can  be  made  independently  of 
and  distinct  from  such  general  rate. 

Bj  a  local  Act  (5  G.  4,  o.  cxxvi.),  all  hereditaments  whatsoever  in^he  parish  of  P.  were  made 
rateable  upon  one  and  the  same  scale  to  poor-rates :  but  in  respect  of  paving,  watching,  and 
lighting  rates  under  the  Act,  premises  unoccupied,  or  in  certain  stages  only  of  completion,   ' 
were  to  be  assessed  respectively  at  certain  lower  rates  than  the  rest 

Held  that,  under  sect.  161  of  The  Metropolis  Local  Management  Act,  which  provides  that  the 
several  rates  under  that  Act  shall  be  assessed  upon  the  same  principle  as  the  poor-rates  in 
each  respective  parish,  all  hereditaments  in  P.  were  rateable  upon  one  scale,  without  any 
exemption. 

Appeal  hy  The  Great  Western  Railway  Company  against  a  rate 
made  by  the  vestry  of  the  parish  of  Paddington,  in  Middlesex,  on  7th 
October,  1856,  whereby  the  company  were  assessed  at  6(i.  in  the  pound 
for  Poor,  Id.  for  Lighting,  Z\d,  for  General,  Id.  for  Sewers;  the  whole 
assessment  amounting  to  100D/.(a)     By  consent,  and  by  order  of  Cole- 
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ridge,  J.,  a  case  was  stated  for  the  opinion  of  the  Court,  in  substance  as 
follows : — 

The  Great  Western  Railway  Company  are  the  owners  and  obeupiers 
of  land  and  property  in  the  parish  of  Paddington,  parts  of  which  con- 
stitute their  principal  terminus  in  London,  and  other  parts  of  which  are 
used  as  and  for  a  railway,  having  lines  of  rails  thereon.  The  property 
>^fi011  ^^^^^^^^  ^^  ^^®  railway,  and  also  of  erections  "^and  buil(ling& 
-1  embracing  the  general  offices  of  the  company,  booking  offices, 
platforms,  and  the  usual  accompaniments  of  a  railway  station  for  con- 
ducting a  large  traffic  in  passengers  and  goods.  There  are  also  unfur- 
nished buildings  intended  for  warehouses  for  goods ;  and  some  buildings 
which,  though  finished,  have  not  yet  been  occupied  or  used.  Some 
portion  of  the  land  and  railway,  and  some  of  the  buildings  and  erections, 
are  not  situate  in  any  street,  square,  lane,  or  place  which  is  paved, 
repaired,  cleansed,  or  lighted  by  virtue  of  the  local  Act  hereinafter 
mentioned,  and  have  no  ground  paved  or  to  be  paved  belonging  to  or 
lying  before  their  fronts  or  sides.  Other  portions  of  the  land  and  rail- 
way, and  other  buildings  and  erections,  are  situated  in  places  paved, 
repaired,  cleansed,  and  lighted  under  the  Act,  but  have  no  ground  paved 
or  to  be  paved  belonging  to  or  lying  before  their  fronts  and  sides :  and 
other  buildings  are  situated  in  places  paved,  repaired,  cleansed,  and 
lighted  under  the  said  Act,  having  ground  belonging  to  them,  and  lying 
before  the  fronts  and  sides  of  such  buildings,  and  between  such  build- 
ings and  such  places,  paved,  &c.,  as  aforesaid.  Of  each  of  these  classes 
of  buildings  some  are  covered  in  and  some  are  not  covered  in.  Other 
buildings  of  the  company  are  entirely  finished  and  ready  for  occupation, 
but  are  empty,  untenanted,  and  unoccupied.  The  whole  land,  railway, 
buildings,  and  erections  form  one  continuous  set  of  premises  used  as  the 
railway  terminus ;  but  some  of  the  buildings  are  separate  and  distinct 
from  one  another. 

In  the  said  assessment  the  various  rates  are  placed  in  different 
columns :  but  there  has  not  been  kept  a  distinct  rate  for  lighting  and 
watching,  the  expenses  of  watching  having  been  carried  into  the  rate  for 
general  purposes. 

*f)021  *l^he  whole  of  the  land  and  railway,  and  the  buildings,  whether 
-^  finished  or  unfinished,  and  occupied  or  unoccupied,  are  included 
in  the  said  assessment,  and  are  rated  at  the  same  sum  in  the  pound  in 
all  the  said  rates ;  and  no  distinction  is  made  between  any  class ;  nor, 
in  the  watching  and  lighting  rate,  is  any  distinction  or  difference  made 
with  reference  to  such  of  the  unfinished  buildings  as  are  covered  in  or 
not  covered  in. 

The  parish  of  Paddington  is  regulated  by  a  local  Act,  5  6.  4,  c. 
cxxvi.,(a)  a  copy  of  which  accompanied  this  case  and  was  to  be  taken  as 
part  thereof,  as  also  was  the  Metropolis  Local  Management  Act.  By 
the  112th  and  115th  sections  of  the  first-mentioned  Act  the  vestry  are 
empowered  to  make  certain  rates;  and  by  the  114th  section  it  is  enacted 

(a)  Local  and  personid,  public :  ''  For  better  goveraing  and  regulating  the  parish  of  Padding- 
ton in  the  countj  of  Middlesex ;  for  paving,  lighting,  and  watching  such  parts  of  the  sai<l 
parish  as  may  be  necessary,  and  for  other  purposes  relating  to  those  objects ;  and  for  altering 
and  amending  several  Acts  passed  in  the  28tb,  33d,  and  50th  years  of  the  reign  of  Ilis  lai« 
Mi^esty  King  Oeorge  the  Third,  for  rebuilding  the  charch  and  enlarging  the  chorcbyard  of 
the  said  parish." 
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**  that  the  rates  and  assessments  so  to  be  made  under  the  anthoritj  of 
this  Act  shall  be  distinguished  according  to  the  objects  and  purposes 
thereof,  and  separate  and  distinct  accounts  kept  thereof;  provided 
nevertheless,  that  separate  and  distinct  rates  and  assessments  may  be 
made  for  the  repairs  of  the  highways  within  the  said  parish,  or  for  any 
purposes  relating  to  such  highways,  and  for  paving  and  keeping  in 
repair  the  pavements  of  the  paved  streets,  squares,  and  ways  within  the 
said  parish,  or  one  entire  rate  may  be  made  to  include  all  the  said 
objects,  as  the  said  vestrymen  in  their  discretion  shall  think  best ;  pro- 
vided also,  that  the  rates  for  watching  and  lighting  the  roads,  streets, 
ways,  and  ^places  within  the  said  parish  shall  always  be  kept  r^cgno 
distinct  from  any  other  rate  or  rates."  ^ 

By  the  118th  section  it  is  enacted  "  that  all  and  every  such  rates  and 
assessments  as  are  hereinbefore  directed  to  be  made  (except  any  such 
rate  or  rates  for  watching  and  lighting)  shall  be  made  to  comprise  and 
charge  all  chapels,  meeting-houses,  markets,  warehouses,  and  all  other 
public  buildings  whatsoever,  charged  or  not  charged  to  the  land  tax,  and 
all  houses,  shops,  warehouses,  coach-houses,  stables,  cellars,  vaults, 
buildings,  workshops,  manufactories,  gardens,  grounds,  wharfs,  landing- 
places,  lands,  tenements,  and  hereditaments  whatsoever,  and  also  ail 
parts  and  portions  of  any  houses,  buildings,  lands,  tenements,  or  heredi- 
taments being  separate  tenements,  situated,  lying,  and  being  within  the 
said  parish ;  and  such  rate  or  rates  for  watching  and  lighting  shall  com- 
prise and  charge  all  chapels,  meeting-houees,  markets,  warehouses,  and 
all  other  public  buildings  whatsoever,  charged  or  not  charged  to  the  land 
tax,  and  all  houses,  shops,  warehouses,  coach-houses,  stables,  cellars, 
vaults,  buildings,  workshops,  manufactories,  gardens,  grounds,  wharfs, 
landing-places,  tenements,  and  hereditaments  whatsoever,  and  all  parts 
and  portions  of  any  houses  or  buildings  being  separate  tenements,  but 
shall  not  comprise  or  include  any  arable  or  pasture  land ;  and  all  moneys 
arising  by  such  rates  or  assessments  as  aforesaid  shall  be  and  are  hereby 
vested  in  the  said  vestry ;  and  such  moneys,  together  with  all  arrears 
due  upon  any  former  rates  or  assessments  within  the-  said  parish,  shall 
be  applied  and  disposed  of,  first  in  payment  of  all  the  costs,  chnrges, 
and  expenses  of  collecting,  levying,  recovering,  and  managing  the  said 
rates,  assessments,  and  moneys  respectively  (each  separate  rate  bearing 
its  own  expenses),  and  secondly,  as  to  such  of  the  said  *rates  as  r^cnni 
shall  be  in  the  nature  of  poor*s-rates,  church-rates,  composition  ^ 
for  statute  duty,  or  rates  in  lieu  thereof,  the  same  shall  be  applied  for 
such  purposes  and  in  such  manner  as  poor-rates,  church-rates,  and  com- 
positions for  statute  duty  are  and  shall  be  respectively  applicable  by  this 
Act  or  by  any  other  law  or  laws  now  in  force  or  hereafter  to  be  enacted, 
and  as  to  such  other  rates  or  assessments  as  aforesaid,  for  such  purposes 
as  the  same  shall  be  intended  and  imposed  to  answer,  or  to  which  the 
same  are  hereby  made  applicable :  provided  always,  that  in  case  any 
person  or  persons  shall  think  himself,  herself,  or  themselves  aggrieved 
by  any  such  rate  or  assessment  so  to  be  made  as  aforesaid,  he,  she,  or 
they  shall  appeal  therefrom  in  the  manner  hereinafter  directed:  providetl 
also,  that  every  rate  which  shall  be  so  made  or  assessed  for  the  purposes 
originally  provided  for  by  the  said  Acts  of  the  twenty-eighth,  thirty- 
third,  and  fiftieth  years  of  the  reign  of  King  George  the  Third,  or  any 
of  them,  shall,  in  the  first  place,  be  applicable  (after  payment  of  the 
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necessary  expenses  of  collection  and  management)  to  or  for  the  payment 
of  such  principal  moneys  and  interest  and  annuities  a«  have  been  here- 
tofore borrowed  and  secured  and  granted  under  the  authority  of  the 
said  three  former  Acts  or  any  of  them  (according  to  the  tenor  and  effect 
of  the  securities  which  have  been  given  to  the  persons  of  whom  such 
moneys  were  borrowed,  and  to  whom  such  annuities  were  granted),  in 
such  course  and  order  as  such  persons  respectively  were  heretofore 
entitled  to  have  the  rates  and  assessments  under  the  said  former  Acts 
applied." 

By  the  123d  section  it  is  enacted  "  that  where  any  of  the  houses, 
shops,  warehouses,  coach-houses,  stables,  cellars,  vaults,  buildings,  tene- 
ments, or  hereditaments,  shall  at  the  time  of  making  any  of  the  said 
*60^1  ^^^^^  ^^  '^'assessments  be  empty  and  untenanted  or  unoccupied, 

-^  then  and  in  every  suoh  case  it  shall  and  may  be  lawful  for  the 
said  vestry  to  rate  and  assess  such  premises  respectively  at  one-half  of 
such  rates  or  assessments,  save  and  except  any  rate  or  rates  for  the 
relief  and  maintenance  of  the  poor,  and  any  rate  or  rates  in  the  nature 
of  church-rates,  during  the  time  only  that  such  premises  shall  be  empty, 
untenanted,  or  unoccupied ;  and  also  in  case  any  such  premises,  after 
the  making  of  such  rate  or  rates,  assessment  or  assessments,  shall 
become  empty,  untenanted,  or  unoccupied,  one-half  only  of  such  rates 
and  assessments,  except  as  before  excepted,  shall  be  charged  on  such 
premises  respectively,  for  and  during  so  long  a  time  as  the  same  shall 
continue  empty,  untenanted,  and  unoccupied ;  and  then  and  in  any  of 
the  said  cases  the  said  rate  or  rates,  assessment  or  assessments,  and  all 
arrears  due  thereon,  shall  be  paid  by  the  owner  or  owners,  proprietor  or 
proprietors,  lessee  or  lessees,  or  by  the  first  or  any  other  tenant  or  occu- 
pier thereof;  and  in  which  last  case  such  tenant  or  tenants,  occupier  or 
occupiers,  shall  and  may  and  is  and  are  hereby  authorized  to  deduct 
and  retain  the  same  out  of  his,  her,  or  their  rent  or  rents  respectively; 
and  the  landlord  or  landlords,  owner  or  owners,  of  such  premises,  is  and 
are  hereby  required  to  allow  such  deduction  and  payment,  upon  receipt 
of  the  residue  of  his,  her,  or  their  respective  rents ;  and  the  said  tenant 
or  tenants,  occupier  or  occupiers,  shall  be  and  is  and  are  hereby  acquitted 
and  discharged  of  and  from  so  much  of  his,  her,  or  their  rent,  as  the  rate 
or  rates,  assessment  or  assessments,  and  all  arrears  due  thereon,  and  so 
paid  by  him,  her,  or  them,  shall  amount  to." 
*B0fi1       ^^  ^^^  132d  section  it  is  enacted  that  '^  whereas  it  ^has  hap- 

■^  pened  and  may  happen  that  houses  and  other  buildings  within 
the  said  parish  have  been  or  may  be  began  to  be  built,  but  not  finished 
nor  let,  and  it  is  reasonable  that  such  houses  and  buildings  should  be 
rated  and  assessed  for  the  purpose  of  paving,  watching,  and  lighting; 
be  it  therefore  further  enacted,  that  untU  such  houses  or  other  buildings 
which  now  are  or  hereafter  may  be  built  or  in  building,  shall  be  finished 
and  tenanted  (if  the  street,  square,  lane,  or  other  place  wherein  such 
house  or  other  building  is  or  shall  be  situated  shall  be  paved,  repaired, 
cleansed,  and  lighted  by  virtue  and  in  pursuance  of  this  Act),  it  shall 
and  may  be  lawful  to  and  for  the  said  vestry  to  rate  and  assess  all  such 
bouses  and  all  other  buildings  situate  within  the  said  parish  as  are  or 
shall  be  erected  and  covered  in,  but  not  finished  nor  let,  either  by  one 
or  more  distinct  assessment  or  assessments,  or  by  including  them  in  any 
other  assessment  or  assessmimts,  at  a  rate  not  exceeding  sixpence  for 
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every  sqnare  yard  of  ground  paved  or  to  be  paved  belonging  to  or  lying 
before  the  fronts  or  sides  of  such  houses  or  other  buildings,  and  in  like 
manner  and  for  the  like  purposes  to  rate  and  assess  all  such  houses  or 
other  buildings  as  last  mentioned  which  are  or  shall  be  erected  but  not 
covered  in,  at  a  rate  not  exceeding  four  pence  for  every  square  yard  of 
ground  paved  or  to  be  paved  by  virtue  of  this  Act,  and  belonging  to  or 
lying  before  the  fronts  or  sides  of  such  houses  or  other  buildings,  until 
the  same  shall  be  covered  in  as  aforesaid,  and  then  at  a  rate  not  exceed- 
ing four  pence  for  every  square  yard,  until  the  same  shall  be  let  or 
occupied ;  which  last-mentioned  rates  or  assessments  shall  be  paid  by 
and  recoverable  from  the  proprietor  or  proprietors,  lessee  or  lessees, 
owner  or  owners,  of  such  *hou8e  or  houses,  building  or  buildings  r«^Q7 
respectively,  and  shall  be  charged  and  chargeable  on  the  said  pre-  ^ 
mises ;  and  if  the  said  owner  or  owners,  proprietor  or  proprietors,  lessee 
or  lessees,  shall  refuse  or  neglect  to  pay  the  same  upon  demand,  then 
and  in  every  such  case  such  rate  or  rates,  assessment  or  assessments, 
and  all  arrears  due  thereon,  shall  and  may  be  levied  on  the  goods  and 
chattels  of  the  person  or  persons  so  required  to  pay  the  same  in  manner 
herein  directed ;  and  in  case  the  owner  or  owners,  proprietor  or  pro- 
prietors, lessee  or  lessees  of  such  house  or  houses,  building  or  buildings, 
shall  not  be  known  or  cannot  be  found,  then  the  said  rate  or  rates, 
assessment  or  assessments  made  thereon  shall  be  and  remain  charged 
and  chargeable  on  the  said  premises  until  the  owner  or  owners,  pro- 
prietor or  proprietors,  lessee  or  lessees,  can  be  found,  and  the  same  may 
at  any  time  be  levied  and  recovered  upon  the  said  premises  in  like  man- 
ner as  other  rates  made  by  virtue  of  this  Act  are  made  recoverable/' 

By  the  92d  section  of  the  Metropolis  Local  Management  Act,  1855 
(18  &  19  Vict.  c.  120),  it  is  enacted  that  ''all  expenses  of  paving, 
lighting,  watering,  cleansing,  or  improving  any  parish  or  any  part  of 
any  parish  mentioned  in  either  of  the  Schedules  (A.)  and  (B.)  to  this 
Act,  and  all  other  expenses  in  relation  to  the  regulation,  government, 
or  public  concerns  of  any  such  parish  or  part,  or  of  the  inhabitants 
thereof,  except  only  expenses  incurred  in  relation  to  the  affairs  of  the 
church,  or  for  the  management  or  relief  of  the  poor,  and  other  expenses 
by  law  payable  out  of  any  poor-rate,  which  are  not  herein  provided  for, 
shall  be  deemed  expenses  incurred  in  the  execution  of  this  Act,  and 
shall  be  defrayed  accordingly." 

By  the  96th  section  it  is  enacted  that  "every  vestry  *and  r»/>AQ 
district  board  shall,  within  their  parish  or  district  (exclusively  of  ^ 
any  other  persons  whatsoever),  execute  the  oflSce  of  and  be  surveyor  of 
highways,  and  have  all  such  powers,  authorities,  and  duties,  and  be 
subject  to  all  such  liabilities,  as  any  surveyor  of  highways  in  England 
is  now  or  may  hereafter  be  invested  with  or  liable  to  by  virtue  of  his 
office,  under  the  laws  for  the  time  being  in  force,  so  far  as  such  powers, 
authorities,  duties,  and  liabilities  are  not  inconsistent  with  this  Act; 
but  all  expenses  which  under  any  such  law  ought  to  be  defrayed  by 
highway-rates  shall  be  defrayed  by  means  of  the  rates  to  be  raised 
under  this  Act,  and  all  moneys  wliittl)  would  be  applicable  in  aid  of  such 
highway-rates  shall  be  applied  in  aid  of  the  said  rates  to  be  raised  under 
this  Act." 

By  the  158th  section  it  is  enacted  that  "every  vestry  and  district 
board  shall  from  time  to  time,  by  order  under  their  seal,  require  the. 
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overseers  of  their  parish,  or  for  the  several  parishes  in  their  district,  to 
levy,  and  to  pay  over  to  the  treasurer  of  such  vestry  or  board,  or  into 
any  bank  in  such  order  mentioned,  and  within  the  time  or  times  thereby 
limited,  the  sums  which  such  vestry  or  board  may  require  for  defraying 
the  expenses  of  the  execution  of  this  Act  (and  such  orders  may  be 
made  wholly  or  in  part  in  respect  of  expenses  already  incurred  or  of 
expenses  to  be  hereafter  incurred) ;  and  every  such  vestry  and  board 
shall  distinguish  in  their  orders  sums  required  for  defraying  expenses 
of  constructing,  altering,  maintaining,  and  cleansing  the  sewers,  or 
otherwise  connected  with  sewerage,  and  also,  where  the  Act  of  the 
session  holden  in  the  third  and  fourth  years  of  King  William  the  Fourth, 
chapter  ninety,  or  any  other  Act  by  virtue  whereof  land  is  rated  in 
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respect  of  expenses  of  lighting  at  a  less  amount  in  proportion  *to 
the  annual  value  thereof  than  houses,  or  is  wholly  exempted  from 
being  rated  in  respect  of  such  expenses,  is  in  force  in  any  parish,  or 
any  part  of  any  parish,  at  the  time  of  the  passing  of  this  Act,  distin- 
guish, as  regards  such  parish,  or  part,  the  sums  required  for  defraying 
expenses  of  lighting  their  parish  or  district,  from  sums  required  for 
defraying  other  expenses  of  executing  this  Act." 

By  the  159th  section  it  is  enacted  that,  ^^  where  it  appears  to  any 
vestry  or  district  board  that  all  or  any  part  of  the  expenses  for  defray- 
ing which  any  sum  is  by  such  vestry  or  board  ordered  to  be  levied  as 
aforesaid,  have  or  has  been  incurred  for  the  special  benefit  of  any  par- 
ticular part  of  their  parish  or  district,  or  otherwise  have  or  has  not  been 
incurred  for  the  equal  benefit  of  the  whole  of  their  parish  or  district, 
such  vestry  or  board  may,  by  any  such  order,  direct  the  sum  or  sums 
necessary  for  defraying  such  expenses,  or  any  part  thereof,  to  be  levied 
in  such  part,  or  exempt  any  part  of  such  parish  or  district  from  the 
levy,  or  require  a  less  rate  to  be  levied  thereon,  as  the  circumstances  of 
the  case  may  require;  and  any  such  board  may  refrain,  where  any 
entire  parish  ought  in  their  judgment  to  be  so  exempt,  from  issuing  an 
order  for  levying  any  money  thereon  notwithstanding  they  may  issue  an 
order  or  orders  for  levying  sums  upon  any  other  parish  or  parishes  in 
their  district." 

By  the  161st  section  it  is  enacted  that  "  the  overseers  of  the  poor  of 
every  parish  to  whom  any  such  order  as  aforesaid  is  issued  shall  levy 
the  amount  mentioned  therein  according  to  the  exigency  thereof,  and 
shall  for  that  purpose  make  separate  equal  pound  rates  upon  their  parish, 
^6101  ^^  ^^^  P^^^  thereof  upon  which  any  sum  ^specified  in  such  order 
•^  is  required  to  be  levied,  in  respect  of  each  sum  thereby  ordered 
to  be  levied ;  that  is  to  say,  a  separate  rate  in  respect  of  each  sum 
ordered  to  be  levied  for  defraying  expenses  connected  with  sewerage,  to 
be  called  a  Sewers- Rate ;  a  separate  rate  in  respect  of  each  sum  ordered 
to  be  levied  for  defraying  expenses  of  lighting  (where  a  separate  sum  is 
ordered  to  be  levied  for  defraying  such  expenses),  to  be  called  a  Light- 
ing-Rate ;  and  a  separate  rate  in  respect  of  each  sum  ordered  to  be  levied 
for  defraying  other  expenses  of  executing  this  Act,  to  be  called  a  Gene- 
ral Rate ;  and  shall  make  such  respective  rates  of  such  amount  in  the 
pound  on  the  annual  value  of  the  property  rateable,  as  will,  in  their 
judgment,  having  regard  to  all  circumstances,  be  sufficient  to  raise  the 
sums  specified  in  such  order ;  and  such  rates  shall  be  levied  on  the  per- 
sons and  in  respect  of  the  property  by  law  rateable  to  the  relief  of  the 
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poor  in  the  respective  parishes,  and  shall  be  assessed  upon  the  net  annual 
value  of  such  property  ascertained  by  the  rate  for  the  time  being  for  the 
relief  of  the  poor ;  and  the  said  overseers  shall,  for  the  purpose  of  levy- 
ing such  rates,  proceed  in  the  same  manner,  and  have  the  same  powers, 
remedies,  and  privileges,  as  for  levying  money  for  the  relief  of  the  poor ; 
and  all  such  rates  shall  be  allowed  in  the  same  manner,  and  be  subject 
to  all  the  same  provisions,  in  relation  to  appeal,  and  to  excusing  persons 
from  payment  on  account  of  poverty  and  otherwise,  as  the  rate  for  the 
relief  of  the  poor  in  the  same  parish." 

By  the  247th  section  it  is  enacted  that  ^'  all  Acts  of  Parliament  in 
force  in  any  parish  or  place  to  which  this  Act  extends,  or  in  any  part 
of  such  parish  or  place,  shall,  so  far  as  the  same  are  inconsistent  with 
the  *pro visions  of  this  Act,  be  repealed  as  regards  such  parish  r^c^i-i 
or  place,  or  such  part  thereof,  notwithstanding  any  provisions  of  ^ 
this  Act  continuing  and  transferring  respectively  to  vestries  of  parishes, 
and  transferring  to  district  boards  any  duties,  powers,  or  authorities  now 
vested  in  vestries,  commissioners,  or  other  bodies." 

The  Great  Western  Railway  Company  contend  that  in  the  said 
assessment  the  rates  for  watching  and  lighting  the  roads,  streets,  ways, 
and  places  within  the  said  parish  should  have  been  kept  distinct  from 
the  other  rates.  They  also  contend  that  there  should  be  a  separate 
assessment  on  different  parts  of  their  property,  and  that  the  unfinished 
buildings  should  be  separately  assessed  from  the  finished  buildings. 

They  further  contend  that  they  are  not  assessable  to  the  paving, 
lighting,  and  watching  upon  the  land  and  railway,  or  such  unfinished 
buildings  as  are  situated  in  places  paved  and  repaired,  cleansed  and 
lighted  under  the  said  local  Act,  but  have  no  ground  paved  or  to  be 
paved  belonging  or  lying  before  their  fronts  or  sides ;  and  that,  with 
reference  to  the  unfinished  buildings  which  are  situated  in  places  paved 
and  repaired,  cleansed  and  lighted  under  the  said  Act,  but  have  ground 
paved  or  to  be  paved  belonging  to  and  lying  before  their  fronts  or  sides, 
they  are  only  liable  according  as  they  are  covered  in  or  not  covered  in 
to  the  extent  mentioned,  and  according  to  the  provisions  of  the  132d 
section  of  the  said  local  Act. 

They  further  contend  that,  under  the  provisions  of  the  Metropolis 
Local  Management  Act,  parts  of  their  property  are  wholly  or  partially 
exempt  from  sewers-rates,  watching  and  lighting,  and  general  rates. 
The  parish  contend  that  the  mode  of  rating  is  now  governed  *by  r«gio 
the  Metropolis  Local  Management  Act,  1855,  and  that  under  the  ^ 
16l8t  section  of  that  Act  it  is  sufiicient  if  the  sewers-rate  and  the  light- 
ing-rate be  kept  distinct  from  other  rates :  and,  further,  that,  under  that 
Act,  the  company  are  assessable  to  the  paving,  lighting,  and  watching 
rate  upon  their  land,  railway,  and  unfinished  buildings  situated  in  places 
paved,  repaired,  cleansed,  and  lighted  under  the  said  local  Act,  whether 
they  have  or  have  not  ground  paved  or  to  be  paved  belonging  or  lying 
before  their  fronts  or  sides ;  and  that  the  provisions  of  the  132d  section 
of  the  local  Act  as  to  buildings  covered  in  and  not  covered  in  are  no 
longer  in  force. 

The  parish  further  contend  that,  under  the  118th  and  123d  sections 
of  the  local  Act,  and  the  IGlst  section  of  the  Metropolis  Local  Manage- 
ment Act,  1855,  unoccupied  houses  are  assessable  to  the  full  amount 
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of  the  rates  which  are  imposed  under  the  authority  of  the  last-mentioned 
Act. 

If  the  Court  should  be  of  opinion  that  any  one  or  more  of  the  rates, 
except  the  lighting  and  sewers  rates,  should  be  kept  distinct  from  the 
other  rates,  and  that  the  property  of  the  company,  or  any  part  or  parts 
thereof,  should  be  separately  assessed,  as  contended  for  by  the  company, 
or  that  the  same  or  any  part  or  parts  thereof  should  be  exempt  wholly 
or  partially  from  any  of  the  rates,  the  assessment  is  to  be  amended 
accordingly ;  and  the  rating  upon  the  unfinished  buildings  and  upon  the 
buildings  not  covered  in,  and  upon  finished  but  unoccupied  buildings,  in 
respect  of  the  paving,  lighting,  and  watching  rate,  or  either  of  them,  is 
to  be  altered  according  to  the  decision  of  the  Court. 

*B1S1  ^^^  ^^^^  ^^  ^^^  argued,(a)  by  Dowdeswell^  for  *the  respond- 
^  ents,  and  HuddUston^  for  the  appellants.  It  was  agreed,  upon 
the  argument,  that  the  respondents  should  admit  the  first  objection  of 
the  appellants,  and  that  the  lighting  and  sewers  rates  should  be  assessed 
separately  from  the  other  rates.  The  nature  of  the  argument  upon  the 
other  points  appears  sufficiently  from  the  judgment.(a) 

Cur,  adv.  milt. 

Erle,  J.,  in  the  Vacation  following  this  Term  (July  3d,  1858),  deli- 
vered the  judgment  of  the  Court. 

Three  questions  are  stated  at  the  end  of  the  case. 

The  first  is,  whether  any  rates  except  the  lighting  and  the  sewers  rate 
should  be  kept  distinct  from  the  other  rate. 

This,  we  think,  is  answered  by  the  Metropolis  Act,  1855,  sect  161 
enacting  that  a  separate  rate  shall  be  made  for  sewerage,  and  a  separate 
rate  for  lighting  where  so  ordered,  and  a  separate  rate  in  respect  of  each 
sum  ordered  to  be  raised  for  defraying  other  expenses  of  executing  the 
Act,  to  be  called  a  general  rate ;  and  that  such  respective  rates  should 
be  made  in  the  manner  pointed  out  in  the  section.  We  consider  that 
the  three  rates  here  mentioned  are  the  only  rates  which  the  vestry  are 
authorized  to  make  under  this  Act,  and  that  therefore  the  appellants 
cannot  sustain  their  claim  that  separate  rates  should  be  made  in  respect 
of  other  matters. 

The  second  and  third  questions  are,  whether  any  part  of  the  property 
of  the  company  should  be  separately  assessed,  and  whether  any  part 
*f)141  should  be  exempt  either  "'partially  or  wholly :  and  to  these  our 
^  answer  is  in  the  negative,  subject  to  the  arrangement  in  respect 
of  the  lighting-rate  which  was  agreed  on  by  the  counsel  at  the  time  of 
the  argument. 

The  same  161st  section  enacts  that  the  said  rates  should  be  levied  on 
the  persons  and  in  respect  of  the  property  by  law  rateable  to  the  relief 
of  the  poor  in  the  respective  parishes,  and  should  be  subject  to  the  same 
incidents  as  the  rates  for  the  relief  of  the  poor  in  the  same  parishes. 
This  enactment  directs  the  vestry  to  guide  itself  by  the  rate  for  the 
relief  of  the  poor  in  each  parish ;  and  no  property  should  be  separately 

(a)  Before  Lord  CampbeU,  0.  J.,  Wightmaii  and  Erie,  Js. 

(6)  In  the  course  of  the  argument,  HoweU  v.  London  Dock  Company,  8  E.  A  B.  212  (R.  0. 
L.  R.  vol.  92),  was  cited.  Erle,  J. — We  regret  that  we  answered  the  qnestions  submitted  to  m 
in  that  case,  as  it  is  so  often  quoted  ai  a  decision.  It  was  an  aaomaloas  ease ;  and  we  gave 
oar  opinion,  at  the  request  of  the  parties,  rather  than  deny  oar  jariadiotion :  bat  we  gare  it 
merely  as  between  those  parties,  and  said  expressly,  at  the  Ume,  that  we  did  not  mean  to  lay 
down  the  general  law. 
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assessed  or  exempt  nnless  it  is  so  dealt  with  in  the  poor-rate  for  that 
parish.  Stat.  5  G.  4,  c.  cxxvi.  s.  118,  regulates  the  rateability  to  the 
poor  in  Paddington,  and  makes  all  hereditaments  whatsoever  rateable  to 
the  poor  in  one  rate,  without  any  exemption. 

These  sections  contain  the  direct  answer  to  the  questions  now  to  be 
answered :  and  it  is  unnecessary  to  point  out  in  our  judgment,  as  was 
done  in  the  argument,  that  the  powers  of  the  local  commissioners 
are  transferred  to  the  vestry,  and  that  the  power  of  making  separate 
rates  for  separate  purposes,  as  for  watching,  paving,  and  the  like,  with 
varying  exemptions  for  various  kinds  of  property,  as  for  finished  and 
unfinished  buildings,  occupied  and  unoccupied  houses,  and  the  like, 
according  to  the  different  sections  of  stat.  5  G.  4,  c.  cxxvi.,  applicable 
thereto,  has  ceased,  being  superseded  by  the  duties  and  powers  cast  on 
the  vestry  by  the  Metropolis  Local  Management  Act,  1855. 

Subject,  therefore,  to  the  exception  in  respect  of  lighting  above  men 
tioned,  our  judgment  is  for  the  respondents. 

Judgment  for  the  respondents. 


♦ADAMS,  Appellant,  v.  LAKEMAN,  Respondent.     June  6.  [*615 

Under  The  Highway  Act,  6  A  6  W.  4,  e.  50,  an  asaistaot  snrTeyor  to  a  highway  board, 
appoiDted  in  pursuanoe  of  sect.  IS,  is  not  liable  to  a  penalty,  under  seot.  44,  for  not  making 
oat  his  acconnts  and  laying  them  before  the  jnstices  at  the  special  highway  sessions;  sect  44 
applying  only  to  an  ordinary  surreyor  of  highways,  where  no  board  and  assistant  sorreyor 
to  the  board  has  been  appointed. 

Ok  appeal,  before  the  justices  of  the  petty  sessional  division  of  Paign- 
ton, in  the  county  of  Devon,  against  the  conviction  hereinafter  men- 
tioned, a  case  was  stated  by  the  justices  for  the  opinion  of  this  Court, 
of  which  the  material  facts  are  as  follows. 

The  defendant  Robert  Adams,  the  appellant,  appeared  before  the 
justices  on  the  complaint  of  Thomas  Lakeman,  the  respondent,  for 
that  he,  the  appellant,  had  neglected  to  lay  before  the  justices,  at  a 
petty  sessions  for  the  highways,  as  by  law  required,  the  books  of  account 
of  all  moneys  received  and  expended  by  him  for  and  on  account  of  the 
highwavs  of  the  parish  of  Brixham,  for  the  year  ending  25th  March, 
1858.  ' 

The  appellant  had  been  employed  as  assistant  surveyor  to  the  board 
for  the  repair  of  highways,  in  the  parish  of  Brixham,  for  the  year  pre- 
ceding, and  had  failed  to  produce  his  accounts  at  the  special  highway 
sessions  held  at  Paignton,  although  the  usual  precepts,  addressed  to  the 
surveyors  of  highways  in  the  parish,  requiring  them  to  do  so,  had  been 
served  personally  upon  him  as  such  assistant  surveyor. 

It  was  contended,  on  behalf  of  the  appellant,  that,  as  the  board  for 
the  repair  of  the  highways,  appointed  by  the  vestry  under  sect.  18  of 


the  Highway  Act,  5  &  6  W.  4,  c.  50,(a)  "^was  not  named  in  sect. 
44  of  that  Act,  such  board  were  not  bound  to  lay  their  accounts 


[*616 


(a)  Sects.  6,  7,  empower  the  inhabitants  of  every  parish  maintaining  its  own  highways,  to 
in  Testry  and  elect,  each  year,  one  or  more  persons  to  act  as  surveyor  of  highways ;  or,  by 
sect  •,  they  may  elect  a  saUried  surreyor,  who  is  to  be  sublet  to  the  same  duties  and  penaltief 
m  thoM  appoiBtable  aoder  sects.  6,  7. 
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*6171  ^^fore  the  justices  under  *-that  section,  but  were  bound  only  to 

account  to  the  vestry ;  and,  under  stat.  12  &  13  Vict.  c.  35,  s. 

*618]   1,  *to  send  a  statement  to  the  Secretary  of  State :  that  these 

*picn   ^^^P^  ^^^  ^^^^  taken  by  the  board:  that  the *a8si8tant  surveyor, 

J   acting  under  such  board,  could  not  be  intended  by  the  words 

Sect.  18  provides  that,  in  any  parish  where  the  population  by  the  then  last  census  exceeds 
5000,  "  if  it  shall  be  determined  by  a  majority  of  two- thirds  of  the  rotes  of  the  Testrymen 
present  at  such  meeting  as  aforesaid,  to  form  a  board  for  the  superintendence  of  the  highways 
of  the  said  parish,  and  for  the  purpose  of  carrying  the  provisions  of  this  Act  into  effect,  it  shall 
be  lawful  for  the  said  restry  to  nominate  and  elect  any  number  of  persons,  not  exceeding 
twenty  nor  less  than  fire,  being  respectively  householders  and  residing  in  and  assessed  to  the 
rate  for  the  relief  of  the  poor  of  the  said  parish,  and  also  liable  to  be  rated  to  the  repair  of  the 
highways  in  the  said  parish  under  and  by  virtue  of  this  Act,  to  serve  the  office  of  surveyors  of 
the  highways  for  the  year  ensuing;  and  such  persons  so  to  be  nominated  and  elected  as  such 
surveyors,  or  any  three  of  them,  shall  be  and  are  authorised  to  act  as  a  board,  and  to  be  called 
*  the  board  for  repair  of  the  highways  in  the  parish  of  '  (as  the  ease  may  be),  and  to 

carry  into  effect  the  powers,  authorities,  and  directions  in  this  Act  contained ;"  and  such  board 
is  Authorised  **  to  appoint  a  collector,  or  any  number  of  collectors,  of  the  rates  to  be  made 
under  the  authority  of  this  Act,  and  also  to  employ  a  person  of  skill  and  experience  to  act  as 
an  assistant  surveyor  to  the  said  board,  and  also  a  clerk  to  attend  the  said  board,  and  to  keep 
the  accounts  and  minutes  of  the  proceedings  thereof:  such  assistant  surveyor  and  clerk  to  be 
paid  such  reasonable  salaries  out  of  the  said  rates  as  the  said  board  shall  determine ;  and  upon 
such  board  being  so  nominated  and  elected  as  aforesaid  all  and  every  the  powers  and  authori- 
ties given  and  created  by  this  Act,  and  granted  to  or  vested  in  the  vestry,  and  in  any  person  or 
persons  as  surveyor,  shall,  for  the  purpose  of  the  parish  so  nominating  and  electing  such  board, 
be  and  the  same  are  declared  to  be  vested  in  the  said  persons  so  to  be  elected,  or  any  three  of 
them  acting  as  such  board  as  aforesaid ;  and  such  persons,  or  any  three  of  them,  at  a  meeting 
to  be  convened  for  that  purpose,  may  and  they  ore  hereby  authorized  to  nominate  and  appoint 
a  fit  and  proper  person  to  be  treasurer  for  the  deposit  of  the  moneys  to  be  collected  for  the 
purposes  of  this  Act,"  and  to  take  security  from  him ;  "  and  all  moneys  to  be  drawn  from  such 
treasurer  for  the  purposes  of  this  Act  shall  be  drawn  by  drafts  or  checks  to  be  signed  by  the 
said  persons  so  to  be  nominated  and  elected  as  aforesaid,  or  any  three  of  them,  at  some  one  of 
their  meetings  to  be  held  under  this  Act,  and  such  drafts  shall  be  respectively  signed  and  entered 
in  their  books  by  the  said  clerk  to  be  appointed  as  aforesaid :  provided  always,  and  it  is  hereby 
declared,  that  upon  the  expiration  of  the  year  for  which  such  board  shall  be  elected  as  afore- 
said, and  before  or  on  the  day  for  the  nomination  and  election  of  persons  as  surveyors  under 
the  authority  of  this  Act,  the  said  board  shall  and  are  hereby  directed  to  present  to  the  vestry 
of  the  parish  for  which  they  shall  have  acted  copies  of  aU  their  accounts,  and  also  of  the  minutes 
of  their  proceedings  during  the  preceding  year." 

Sect.  20  enacts,  that  **  if  any  surveyor  or  district  surveyor  or  assistant  surveyor  shaU  neglect 
his  duty  in  anything  required  of  him  by  this  Act,  for  which  no  particular  penalty  is  imposed, 
he  shall  forfeit  for  every  such  offence  any  sum  not  exceeding  5/." 

Sect.  39  provides  "that  the  surveyor  in  every  parish  shall  keep  separate  and  distinct  accounts 
of  the  moneys  levied  for  the  highway-rate  ,*  and  such  accounts  shall  specify  the  different  sums, 
and  the  times  when  and  the  persons  to  whom  and  by  whom  the  same  shall  have  been  collected 
aod  paid." 

Sect.  40  provides  "  that  the  said  surveyor,  district  surveyor,  or  assistant  surveyor,  as  the  ease 
may  be,  shall  and  he  is  hereby  required  from  time  to  time  to  keep  a  book,  in  which  shall  be 
entered  a  just  and  true  and  particular  account  of  all  money  which  shall  have  come  to  his  bands 
as'Burveyor,  district  surveyor,  or  assistant  surveyor  of  the  parish  for  the  purposes  of  this  Act, 
and  to  whom,  and  on  what  occasion,  and  for  what  work,  and  in  what  place,  and  on  what  day 
he  shall  have  paid  or  applied  the  same,  and  also  an  account  of  all  tools,  materials,  implements, 
and  other  things  provided  by  him  for  the  repair  of  the  said  highways ;  and  such  book  shall  at 
all  reasonable  times  be  open  to  the  inspection  of  every  inhabitant  rated  to  the  highway-rate  of 
the  parish,  or  of  any  of  the  parishes  united  into  a  district,  without  foe  or  reward,  and  every 
such  inhabitant  may  take  copies  or  extracts  from  the  SMd  book,  or  any  part  thereof,  wiUiout 
paying  for  the  same ;  and  in  case  the  said  surveyor,  district  surveyor,  or  assistant  surveyor 
shall  neglect  to  provide  such  book,  or  to  enter  therein  every  sum  received  or  paid  by  him  within 
one  week  after  the  same  shall  have  been  received  or  paid,  or  shall  refuse  to  permit  or  shall  not 
permit  any  such  inhabitant  as  aforesaid  at  any  reasonable  time  to  inspect  the  same  or  take 
copies  or  extracts  as  aforesaid,  such  surveyor,  district  surveyor,  or  assistant  surveyor  shall 
forfeit  and  pay  any  sum  not  exceeding  bl.  for  each  default" 

Sect  41  provides  <'thai  all  the  said  books,  papers,  writings,  and  aoooonts,  and  tU  material^ 
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**  assistant  surveyor"  in  sect.  44:  and  that,  consequently,  he  was  not 
liable  to  a  penalty,  under  that  section,  for  not  laying  his  accounts  before 
the  justices. 

The  justices  held  that  the  words  "assistant  surveyor,**  in  sect.  44, 
must  be  taken  to  include  the  assistant  surveyor  to  the  board  for  the 
repairs  of  the  highways;  that  the  appellant  was  therefore  bound,  by 
that  section,  to  lay  his  accounts  before  the  justices ;  and  that,  failing  to 
do  so,  he  had  neglected  his  duty  within  the  meaning  of  sect.  20,  and 
was  liable,  under  that  section,  to  a  penalty  not  exceeding  oL :  and  they 
convicted  him  in  the  nominal  penalty  of  6d. 

Couchy  for  the  respondent. — The  conviction  was  right.  Sect.  18  of 
Stat.  5  &  6  W.  4,  c.  50,  gives  to  the  vestry  power  to  appoint  a  board, 
and  to  the  board  power  to  appoint  an  assistant  surveyor.  Sect.  20 
imposes  a  penalty  on  "  any  surveyor  or  district  surveyor  or  assistant 
surveyor**  who  shall  neglect  his  duties.  By  sect.  44  the  accounts  for 
each  year,  signed  by  '*  the  surveyor,  district  surveyor,  or  assistant 
surveyor,"  are  to  be  laid  before  the  justices  within  a  specified  time. 
The  subject-matter  of  those  accounts  is  laid  down  by  sects.  40,  42: 
and  it  clearly  embraces  a  class  of  items  distinct  from  those  comprised 
in  the  accounts  to  be  kept  by  the  assistant  surveyor  to  the  board  under 
sect.  18.  Ilis  duties,  under  sect.  18,  are  rather  those  of  a  secretary, 
his  business  being  to  register  the  proceedings  of  the  board,  and  to  keep 

tools,  and  implemonts  which  shaU  be  provided  in  pursuance  of  this  Act  for  repairing  or  pre- 
•crriDg  the  highvrays,  and  also  the  scrapings  of  the  said  highways,  shall  be  vested  in  the  fni:> 
vejor  for  the  time  being ;  or  in  case  a  district  surveyor  shall  be  appointed,  then  all  such  books, 
papers,  writings,  and  accounts,  and  all  materials,  tools,  implements,  and  scrapings,  shall  be 
iovestcd  in  the  district  surveyor." 

Sect.  42  provides  ''that  the  said  surveyor,  district  surveyor,  or  assistant  surveyor  shall, 
within  fourteen  days  after  leaving  his  office,  deliver  such  books  and  accounts  verified  as  herein 
directed,  together  with  all  such  sums  of  money  as  shall  bo  duo  from  him,  and  likewise  all  tools, 
materials,  implements,  and  other  things  as  aforesaid,  to  his  successor  in  office,  or  retain  the 
same  in  his  hands  and  account  for  them  in  his  next  account  if  he  shall  be  continued  surveyor 
or  district  surveyor  of  such  parish  in  the  succeeding  year;  and  in  case  such  surveyor  or  district 
surveyor  shall  neglect  to  deliver  within  such  time  as  aforesaid  the  said  books,  papers,  writings, 
and  accounts,  and  such  tools,  materials,  implements,  and  other  things,  in  manner  aforesaid,  he 
shall  for  every  such  offence  forfeit  any  sum  not  exceeding  5/." 

Sect.  44  provides  *'that  within  fourteen  days  after  the  election  or  appointment  of  surveyor  as 
herein  directed,  the  accounts  as  aforesaid  made  in  writing,  and  signed  by  the  surveyor,  district 
surveyor,  or  assistant  surveyor  for  the  year  preceding,  of  all  moneys  received  and  disbursed  by 
virtue  of  this  Act,  ending  on  the  day  of  election  or  appointment  of  surveyor,  shall  be  made  up, 
balanced,  and  laid  before  the  parishioners  in  vestry  assembled,  who  may,  if  they  think  fit,  order 
an  abstract  thereof  to  be  printed  and  published;  and  within  one  calendar  month  after  the 
election  or  appointment  of  surveyor  as  herein  directed,  the  said  accounts  shall  be  signed  by  the 
tarreyor,  district  surveyor,  or  assistant  surveyor  for  the  year  preceding,  and  laid  before  the 
justices  of  the  peace  at  a  special  sessions  for  the  highways,  holden  at  the  place  nearest  to  the 
parish  or  district  for  which  such  surveyor  shall  have  been  appointed,  and  such  justices  are 
hereby  authorized  and  required  to  examine  him  as  to  the  truth  of  the  said  accounts  or  of  any 
charge  contained  therein:  provided  always,  that  if  any  person  chargeable  to  the  rate  authorized 
to  be  made  by  this  Act  has  any  complaint  against  such  accounts  or  the  application  of  the 
moneys  received  by  the  said  surveyor,  it  shall  be  lawful  for  any  such  inhabitant  to  make  his 
complaint  thereof  to  such  justices  at  the  time  of  the  verification  of  such  accounts  as  aforesaid, 
and  the  said  justices  are  hereby  required  to  hear  such  complaint,  and,  if  they  shall  think  fit,  to 
examine  such  surveyor  upon  oath,  and  to  make  such  order  thereon  us  to  them  shall  seem  meet: 
provided  nevertheless,  that  the  several  surveyors  appointed  under  the  authority  of"  stat.  13  G. 
3,  c.  78,  ''shaU  produce  such  books  and  statement  and  pass  their  accounts  before  the  justices  at 
•  special  sessions  for  the  highways  to  be  holden  within  their  respective  divisions  in  the  week 
next  after  that  in  which  the"  25th  of  March,  1836,  shall  be,  <'and  pay  the  balances  thereof  to 
the  surveyor  to  be  chosen  in  pursuance  of  this  Act,  in  the  same  manner  as  they  would  have 
done  to  the  mrveyon  to  have  been  appointed  if  this  Act  had  not  been  passed." 


619  ADAMS  V.  LAKEMAN.    T.  T.  1858. 

their  accounts.  These  accounts  are  of  a  much  more  general  character 
than  those  under  sects.  40,  42,  and  would  relate  principally  to  the 
moneys  received  in  respect  of  rates  and  expended  by  the  board.  The 
*6201  ^^^^^^^^^  surveyor,  therefore,  is  not  exempt,  by  ^reason  of 
^  sect.  18,  from  the  obligation  imposed  upon  him,  by  sect.  44,  of 
laying  the  accounts  kept  by  him,  under  sects.  42,  44,  before  the  justices. 
The  justices  are  an  independent  tribunal,  before  which  any  individual 
rate-payer  may,  by  the  Act,  state  his  objections  to  any  particular  item 
of  the  assistant  surveyor's  accounts.  The  arrangement  in  sect.  18,  as 
to  laying  the  accounts  before  the  vestry,  is  merely  an  arrangement 
between  the  vestry  and  the  board  appointed  by  them,  and  does  not 
afford  the  same  means  of  objection  by  the  rate-payers. 

Montague  Smithy  for  the  appellant. — The  highway  board  appointed, 
under  sect.  18,  by  the  vestry  are  the  representatives  of  the  whole  parish, 
as  regards  the  superintendence  of  highways :  they  exercise  the  functions 
of  surveyors,  and,  with  the  assistance  of  their  treasurer  and  clerk,  manage 
the  important  part  of  the  highway  accounts.  The  duties  of  this  assistant 
surveyor  do  not  embrace  the  keeping  of  the  highway  accounts  at  all,  in 
the  ordinary  sense  of  the  word ;  and  therefore  he  is  not  within  the  pro- 
visions of  sect.  44.     (He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — Looking  at  the  functions  of  the  assistant 
surveyor  to  the  board,  under  sect.  18,  I  do  not  see  that  they  include 
those  of  an  accountant ;  and  therefore  the  provisions  of  sect.  44  do  not 
apply  to  such  assistant  surveyor.     The  conviction  is,  consequently,  bad. 

(Coleridge,  J.,  was  absent.) 
^/^Qi-i  Erle,  J.— I  also  am  of  opinion  that  the  assistant  ^surveyor 
-I  appointed  by  the  highway  board,  under  sect.  18,  is  not  within 
the  provisions  of  sect.  44.  The  latter  section  seems  to  apply  only  to 
the  ordinary  surveyor  of  highways  for  the  parish,  where  no  board  exists. 
This  construction  of  the  section  is  strongly  confirmed  by  the  fact  that  it 
requires  the  accounts  to  be  laid  before  the  vestry  within  fourteen  days 
after  the  appointment  of  the  surveyor  for  the  ensuing  year ;  while,  by 
sect.  18,  the  powers  and  authorities  of  surveyor  are  to  be  transferred  to 
the  board.  The  words  "assistant  surveyor*'  seem  to  hav^  been  inad- 
vertently introduced  into  several  sections.  By  sect.  89,  which  is  the 
first  that  relates  to  the  keeping  of  the  accounts,  the  surveyor  is  to  per- 
form that  duty.  By  sect.  40,  the  surveyor  or  assistant  surveyor  is  to 
keep  books :  but  there  "  assistant  surveyor'*  seems  to  have  been  added 
by  mistake;  for,  by  sect.  41,  the  books,  &c.,  are  to  be  vested  in  the 
surveyor  or  district  surveyor,  the  assistant  surveyor  not  being  mentioned. 
The  same  confusion  exists  in  sect.  42,  by  which  the  •"  surveyor,  district 
surveyor,  or  assistant  surveyor"  is  to  deliver  up  the  books  on  leaving 
office,  but  the  penalty  for  not  doing  so  is  to  be  inflicted  only  on  '^such 
surveyor  or  district  surveyor."  And  again,  in  sect.  44,  the  assistant 
surveyor  is  introduced,  but  for  the  purpose  of  performing  what,  by  the 
previous  sections  of  the  Act,  he  could  not  do,  viz.,  keep  and  render 
accounts.  I  think,  therefore,  that  the  appellant  has,  in  this  case,  been 
convicted  by  the  justices  for  not  exercising  functions  which  he  had  no 
power  to  exercise. 

(Crompton,  J.,  was  absent.)  Appeal  allowed. 
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♦IGNATIUS  BONOMI,  and  CAROLINE  his  Wife,  v.  BACK-  r»ft„o 

HOUSE.     June  7.  L  ^^^ 

DMlaration  alle^d  that  plaintiff  was  owner  of  the  reversion  of  a  messuage  entitled  to  the 
support  of  the  underground  mines  and  earth  of  the  contiguous  ground,  and  that  defendant, 
irell  knowing,  Ac,  negligently,  and  without  leaving  proper  support,  worked  the  mines  under 
the  contiguous  land,  and  kept  and  continued  the  messuage,  and  caused  it  to  remain,  without 
proper  support ;  whereby  it  became  injured.  Pica :  That  the  cause  of  action  did  not  accrue 
within  six  years. 

It  appeared  that  the  messuage  was  an  ancient  house :  and  that  defendant,  more  than  six  years 
before  action  brought,  worked  the  mines  at  280  yards  distance  from  the  house,  in  suoh  a 
manner  that  the  earth  intervening  between  the  place  of  working  and  the  foundation  of  the 
bouse,  gradually  gave  way,  and  finally,  within  six  years  of  action  brought,  the  effect  reached 
the  foundation  of  the  house,  which  was  thereby  injured.  Till  within  the  six  years,  no  actual 
damage  to  the  house  occurred,  nor  was  the  act  of  defendant  known  to  plaintiff. 

Held,  By  the  Court  of  Q.  B.  (Lord  Campbell,  C.  J.,  Coleridge  and  Erie,  Js.,  dissentiente  Wight- 
man,  J.),  that  the  defendant  was  entitled  to  the  verdict 

Judgment  reversed  in  Exchequer  Chiunber. 

The  writ  in  this  action  issued  on  20th  May,  1856.  The  declaration 
complained :  For  that  certain  messuages  and  buildings,  situated  in  the 
parish  of  West  Auckland  in  the  county  of  Durham,  were  in  the  occupa- 
tion of  a  certain  person,  to  wit,  William  Parkin,  to  wit,  a3  tenant  thereof, 
the  reversion  of  and  in  the  said  premises  then  and  still  being  in  and 
belonging  to  the  plaintiffs  in  right  of  the  said  Caroline ;  and  for  that 
the  plaintiffs,  in  right  of  the  said  Caroline,  were  entitled  to  have  the 
said  messuages  and  buildings  supported,  to  wit,  by  the  mines,  earth,  and 
soil  underground,  contiguous,  and  near  to,  and  under,  the  said  messuages 
and  buildings :  yet  defendant,  well  knowing  the  premises,  wrongfully, 
carelessly,  negligently,  and  improperly,  and  without  leaving  any  proper 
or  sufficient  support  in  that  behalf,  worked  certain^  coal-mines  under 
ground,  contiguous  and  near  to,  and  under  the  said  messuages  and  build- 
ings, and  dug  for,  and  got,  and  took  away,  coals,  earth,  and  soil,  out  of 
the  mines,  and  wrongfully  and  unjustly  kept  and  continued  the  said  mes- 
suages and  buildings,  and  ^caused  them  to  be  and  remain,  without  r^icf^nq 
any  proper  or  reasonable  or  sufficient  support,  for  a  long  space  of  ^ 
time :  whereby,  and  by  reason  of  the  premises,  the  foundations  of  the 
said  messuages  and  buildings  became  and  were  greatly  weakened  and 
injured ;  and  the  walls  of  the  said  messuages  and  buildings  became  and 
were  cracked  and  injured :  and  the  ground,  on  which  the  said  messuages 
and  buildings  stood,  subsided,  cracked,  swagged,  and  gave  way.  That, 
by  means  of  the  premises,  plaintiffs  have  been  and  are  injured  in  their 
reversionary  estate  and  interest  in  the  said  messuages  and  buildings. 

Pleas.  1.  Not  guilty. 

2.  Denial  of  Parkin's  occupancy  as  tenant  as  alleged. 

3.  Denial  of  the  reversion  being  in  the  plaintiffs  as  alleged. 

4.  That  the  plaintiffs  were  not  entitled  to  have  the  said  messuages 
and  buildings,  or  any  or  either  of  them,  supported,  to  wit,  by  the  mines, 
earth,  and  soil  under  ground,  contiguous,  near  to,  and  under  the  said 
messuages  and  buildings,  as  alleged. 

5.  That  the  said  alleged  causes  of  action  did  not  accrue  within  six 
years  before  this  suit. 

Issues  on  all  the  pleas. 

On  the  trial,  at  the  Durham  Summer  Assizes,  1856,  it  was  ordered,, 
by  consent  of  parties,  that  the  verdict  should  be  entered  for  the  plain- 
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tiffs,  subject  to  a  special  case  to  be  stated  for  the  opinion  of  this  Court 
by  a  barrister,  who  was  to  find  what  caused  the  damage  of  which  plain- 
tiffs complained,  and  state  such  facts  as  were  material,  with  dates.  The 
arbitrator  accordingly  stated  a  case,  in  substance  as  follows. 

The  messuages  and  buildings  in  the  declaration  mentioned  are  situated 
*fi24.1  ^^  '^®  north  side  of  the  village  of  *West  Auckland  in  the  county 
J  of  Durham.  And  they  consist  of  a  dwelling-house  and  outbuild- 
ings contiguous  to  each  other,  which  are  now,  and  have  for  some  time 
past  been,  used  as  an  inn  called  the  Crown  Inn,  and  a  yard  immediately 
behind  the  dwelling-house  and  buildings.  The  dwelling-house  and  other 
buildings  are  all  ancient.  And  they  had  been  in  existence  for  more 
than  forty  years  before  they  sustained  the  injuries  complained  of  in  the 
declaration.  And  immediately  before  sustaining  those  injuries  they  were 
in  good  repair.  The  said  messuages  and  buildings  in  the  declaration 
mentioned,  the  land  on  which  they  stand,  and  the  yard  behind,  were, 
on  23d  September,  1835,  conveyed  to  the  female  plaintiff*  Caroline  Ann 
Bonomi,  who  was  then  unmarried,  and  by  her  then  name  Caroline  Ann 
Fielding,  in  fee  simple.  And  she  continued  to  be  seised  as  of  fee  of  the 
said  messuages,  buildings,  yard,  and  land,  until  the  time  of  her  mar- 
riage with  the  plaintiff*  Ignatius  Bonomi ;  which  took  place  on  the  27th 
day  of  December,  1837.  When,  and  from  which  time,  the  plaintiffs 
became  and  were,  and  have  ever  since  continued  to  be,  seised  of  the 
said  messuages,  buildings,  yard,  and  land,  as  of  fee,  in  right  of  the  said 
Caroline,  the  female  plaintiff!  In  the  year  1848  the  said  messuages 
and  buildings  and  yard  were  let  by  the  plaintiffs  to  William  Parkin,  who 
has  continued  ever  since  that  time  to  occupy  the  same,  as  tenant  thereof 
to  the  plaintiffs.  And  the  plaintiffs,  in  right  of  the  said  Caroline,  during 
;ill  that  time,  continued  to  be,  and  still  are,  seised,  as  of  fee,  of  and  in 
the  reversion  of  and  in  the  said  messuages,  buildings,  yard,  and  land. 

The  messuages  and  buildings  in  the  declaration  mentioned,  and  the 
land  upon  which  they  stand,  were,  at  *all  times  before  those 
messuages  and  buildings  sustained  the  injuries  complained  of  in 
the  declaration,  firmly  supported  by  the  mines,  earth,  and  soil  under- 
ground, and  as  well  those  under  the  lands  contiguous  and  near  to,  as 
the  land  under,  the  said  messuages,  buildings,  and  land  of  the  plaintiffs. 
(The  ground  plot  of  the  plaintiffs'  said  messuages  and  buildings  was 
shown  in  a  plan,  to  be  taken  as  part  of  the  case.) 

The  defendant,  together  with  some  other  persons,  was,  for  several 
years  before  and  until  June,  1853,  lessee  of  West  Auckland  Colliery 
(mentioned  in  the  order  of  reference),  consisting,  amongst  others,  of 
coal-mines  lying  under  all  the  lands  surrounding  and  immediately 
adjoining  the  plaintiffs'  said  dwelling-house,  buildings,  and  land.  (The 
workings  of  the  colliery  were  shown  in  the  plan.)  The  defendant  and 
his  co-lessees  held  a  large  part  of  those  mines  under  a  lease  for  years 
granted  by  the  late  Bishop  of  Durham,  to  whom  that  part  of  the  mines 
belonged  in  right  of  his  see ;  and  other  part  of  the  mines  under  a  lease 
for  years  granted  by  Sir  William  Eden,  to  whom  that  part  of  the  mines 
belonged.  The  residue  of  the  mines  worked  by  the  defendant  and  his 
co-lessees  were  chiefly  under  small  parcels  of  land.  And  they  worked 
those  parts  of  the  mines  generally  by  special  agreements  made  with  the 
owners  of  coal  from  time  to  time.  But,  in  at  least  one  case,  they  worked 
the  coal  without  the  consent  of  the  owner  of  it.     The  defendant  and  hia 
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co-lessees  worked  the  coal-mines  under  the  plaintiffs*  said  dwelling- 
house,  buildings,  and  land,  and  also  under  all  the  lands  surrounding  and 
adjoining  to  the  plaintiffs'  dwelling-house,  buildings,  and  land,  and  had 
nearly  finished  their  workings  under  all  those  lands  on  the  20th  day  of 
May,  1850.  But  the  *residue,  being  only  a  small  portion  of  the  r*go6 
workings  of  the  mines  in  that  district,  and  near  to  the  said  ^ 
Tillage  of  West  Auckland,  was  executed  and  completed  after  that  time, 
and  within  the  term  of  six  years  next  before  the  commencement  of  this 
action.  I  have  not  had  any  evidence  given  before  me  that  the  plaintiffs 
in  any  way  assented  to  the  coal  under  their  said  dwelling-house,  build- 
ings, and  land  being  worked  by  the  defendant  and  his  co-lessees. 

The  coal  under  the  plaintiffs'  said  house,  buildings,  and  land,  and 
under  the  lands  surrounding  and  adjoining  the  house,  buildings,  and 
land  of  the  plaintiffs,  was  of  a  quality  called  ^'  cleety,"  being  liable  upon 
exposure  to  the  air  gradually  to  become  disintegrated  and  fall  to  pieces. 
The  defendant  and  his  co-lessees  worked  the  coal-mines  under,  contigu- 
ous and  near  to  the  plaintiffs'  house,  buildings,  and  land,  in  the  usual 
manner,  taking  away  a  portion  of  the  coal,  and  leaving  the  residue 
standing  as  pillars  to  support  the  roof  of  the  mines.  The  pillars  of  coal 
thus  left  standing  unworked  by  the  defendant  and  his  co-lessees  in  many 
places  would  have  been  amply  sufficient  to  support  the  roof,  and  bear 
the  ordinary  superincumbent  weight  and  pressure  upon  them,  if  all  the 
other  parts  of  the  defendant's  mines  had  been  worked  in  the  same 
manner.  In  several  other  places  the  pillars  of  coal,  which  the  defend- 
ant and  his  co-lessees  had  left  standing  and  unworked,  were  of  smaller 
dimensions  than  those  above  mentioned.  These  smaller  pillars  would 
have  been  sufficient  to  support  the  roof  and  sustain  all  the  superincum- 
bent weight  for  many  years  to  come,  if  the  roof  of  the  defendant's 
mines  in  all  other  parts  had  been  p/operly  supported.  But,  owing  to 
the  peculiar  properties  of  the  coal  already  mentioned,  these  '^'last-  r^^n? 
mentioned  pillars  would  not  have  permanently  supported  the  parts  ^ 
of  the  roof  which  were  above  them ;  and  they  would  ultimately  have 
given  way  and  let  down  those  parts  of  the  roof  which  were  supported  by 
the  weak  pillars.  But  it  is  impossible  to  determine  whether  such  par- 
tial falls  in  the  roof  would  or  would  not  have  caused  any  injury  to  the 
plaintiffs'  house  and  buildings. 

In  working  those  parts  of  the  mines  where  pillars  of  coal  were  left 
standing  unworked  for  the  purpose  of  supporting  the  roofs  as  above 
mentioned,  the  defendant  and  his  co-lessees  were  not  guilty  of  any  neg- 
ligence or  improper  working,  except  in  leaving  a  portion  of  the  pillars 
too  small,  having  regard  to  the  nature  of  the  coal  as  above  mentioned. 

Before  the  year  1842,  the  then  lessees  of  the  colliery  had,  in  working 
the  mines  under  lands  to  the  northward  of  the  plaintiffs'  house  and 
buildings,  and  commencing  at  a  point  about  165  yards  from  that  house 
and  buildings,  first  worked  a  portion  of  the  coal,  leaving  pillars  in  the 
usual  manner;  and  afterwards,  and  before  the  year  just  mentioned, 
worked  away  the  whole  of  the  pillars,  which  is  a  mode  of  working 
amongst  miners  called  "  working  the  brocken."  The  effect  of  the 
removal  of  those  pillars  was  to  let  down  the  whole  of  the  roof  in  that 
district  of  the  mine,  and  produce  what  is  called  a  "goaf."  The  place 
in  which  the  mines  were  thus  worked  is  called  "  The  North  Goaf." 

Th^  defendant  and  his  co-lessees,  in  the  years  1846  and  1847,  worked 
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a  part  of  their  mines  under  land  called  ^'  The  Batts,"  to  the  north-east 
of  the  plaintiiTs'  house  and  buildings.  And,  after  working  the  coal  in 
the  usual  manner,  they  during  those  two  years  worked  and  removed  the 
*r2R1  P^^^^^^  ^^  ^^^^  which  had  been  ^previously  left  unworked ;  and 

^  in  consequence  the  roof  of  that  part  of  the  mine  fell  down.  Those 
parts  of  the  workings  in  which  the  pillars  were  so  worked  away  by  the 
defendant  and  his  co-lessees  are  called,  respectively,  "  Batts  Goaf*  and 
'^  South  Batts  Goaf."  Batts  Goaf  is  about  254  yards,  and  South  Batts 
Goaf  about  386  yards,  from  the  plaintiffs'  property. 

None  of  the  workings  which  have  already  been  mentioned  could  alone 
have  caused,  or  did  in  fact  cause,  any  part  of  the  damage  complained 
of  by  the  plaintiffs  in  this  action.  But  the  working  of  those  three 
goaves  did  nevertheless  render  the  plaintiffs'  house,  buildings,  and 
land,  more  liable  to  be  injured  by  the  thrust  which  was  produced  by  the 
defendant  and  his  co-lessees  working  '^  Simpson's  Goaf,"  as  hereinafter 
mentioned.  But  neither  of  the  three  goaves  firstly  above  mentioned 
produced  any  thrust  such  as  hereinafter  mentioned. 

In  the  year  1848,  the  defendant  and  his  co-lessees  purchased  the  coal- 
mines under  about  4|  acres  of  land  belonging  to  Daniel  Simpson :  they 
worked  the  coal  during  that  and  the  following  year.  After  working  this 
coal  in  the  usual  manner,  the  defendant  and  his  co-lessees,  in  the  year 
1849,  worked  and  removed  the  pillars  of  coal  which  they  had  previously 
left  unworked  under  about  two  acres  of  Daniel  Simpson's  land,  and 
thus  formed  what  is  called  '^  Simpson's  Goaf,"  which  is  about  280  yards 
from  the  plaintiffs'  property.  The  removal  of  the  pillars  of  coal  in 
Simpson's  Goaf  was  completed  before  the  latter  end  of  the  year  1849: 
since  which  time  there  has  not  been  any  working  in  Simpson's  Goaf. 
After  the  year  1849  the  roof  of  that  part  of  the  mine  commenced  to  fall. 
And,  during  the  year  1850,  the  roof  and  the  strata  of  stone,  earth,  and 
3,5/,Qq-|  other  material  *above  that  part  of  the  mine  fell  down  and  sub- 

•^  sided  to  such  an  extent,  and  in  such  a  manner  as  to  produce 
what  is  amongst  miners  called  "  a  thrust,"  and  ultimately  also  the  inju- 
rious consequences  resulting  from  a  thrust.  The  thrust,  thus  produced 
by  this  working  of  the  coal  under  Simpson's  land,  or,  in  other  words,  by 
the  working  of  Simpson's  Goaf,  was  similar  to  other  thrusts  in  its  effects 
upon  surrounding  lands  in  its  vicinity :  and  consequently  those  effects 
slowly  and  gradually  extended  to  the  lands  surrounding  Simpson's  Goaf, 
under  which  the  coal  had  been  worked,  leaving  pillars  for  the  support 
of  the  roof  of  the  mines  under  those  lands.  As  the  thrust  in  its  pro- 
gress arrived  at  any  land  under  which  the  coal  had  been  worked,  the 
earth  and  materials  above  the  pillars  of  coal  were  dislocated  or  disturbed 
to  such  an  extent  as  to  throw  down  or  crush  the  pillars  of  coal  which 
had  been  left  to  support  the  roof  of  the  mine :  and  then  the  roof  of  the 
mine  fell ;  and  the  superincumbent  strata,  and  also  the  soil  on  the  sur- 
face, subsided  gradually,  but  irregularly.  The  houses  and  other  build- 
ings upon  the  lands  which  were  thus  disturbed  and  let  down  were  exten- 
sively injured :  and  houses  and  buildings  in  the  immediate  vicinity  of 
Simpson's  Goaf  were  thus  injured  during  the  year  1850.  And  the 
defendant  and  his  co-lessees  repaired  or  paid  for  the  repairs  of  those 
houses  and  buildings.  The  plaintiffs'  house  was  not  injured  before  the 
year  1854.  But,  during  the  course  of  that  year,  the  thrust  and  its 
injurious  effects  began  to  operate  upon  the  plaintiffs*  land  and  the  sur- 
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ronndiDg  land.  And  the  pillars  of  coal  underneath  all  those  lands  were 
thrown  down  or  crushed :  and  consequently  the  surface  of  the  land,  the 
foundations  of  the  plaintiffs'  house  and  buildings,  and  the  yarious  strata 
of  stone  and  *other  materials  between  the  surface  and  the  coal-  r^^oA 
mine,  were  disturbed  and  subsided  in  such  manner  as,  in  the  '- 
month  of  December,  1854,  to  cause  a  portion  of  the  damage  to  the 
plaintiffs'  house  and  buildings  complained  of  in  the  declaration.  Since 
the  year  1854  the  plaintiffs'  land  has  been  further  disturbed,  and  has 
further  subsided,  in  consequence  of  the  continued  operation  of  the  thrust 
above  mentioned.  And  the  plaintiffs'  house  and  buildings  had  in  conse- 
quence received  further  damage,  between  that  year  and  commencement 
of  this  action,  on  the  20th  day  of  May,  1856.  Before  this  disturbance 
and  subsidence  first  commenced,  in  December,  1854,  the  plaintiffs  did 
not  know,  and  had  no  reason  to  suspect,  that  the  thrust  which  was  the 
cause  of  such  disturbance  and  subsidence  was  in  operation,  or  in  exist- 
ence ;  nor  had  they  any  knowledge  of  the  way  in  which  the  defendant 
and  his  co-lessees  had  worked  the  mines  under  Simpson's  land  so  as  to 
create  Simpson's  Goaf,  and  produce  the  thrust  above  mentioned. 

Since  the  commencement  of  the  action,  further  subsidence  and  dis- 
turbance of  the  plaintiffs'  land,  and  the  foundations  of  their  house  and 
buildings,  have  been  occasioned  by  the  thrust :  and  the  house  and  build- 
ings have  in  consequence  been  further  injured.  All  the  injuries  to  the 
plaintiffs'  house  and  buildings  above  mentioned,  and  as  well  those  sus- 
tained before  as  since  the  commencement  of  the  action,  are  very  consi- 
derable ;  and  they  have  much  diminished  the  value  of  the  house  and 
buildings.  The  thrust  produced  by  the  working  of  Simpson's  Goaf  by 
the  defendant  and  his  co-lessees,  as  above  mentioned,  has  been  the  cause 
and  the  sole  cause  of  all  the  damage  complained  of  in  the  declaration, 
and  all  the  other  damage  above  mentioned.  After  the  *com-  r^goj 
mencement  of  the  thrust,  the  defendant  and  his  co-lessees  did  ^ 
not  take  any  steps  to  arrest  the  further  progress  of  it,  or  prevent  it 
from  extending  to  the  plaintiffs'  property.  And  the  pillars  of  coal 
under  the  lands  surrounding  the  plaintiffs'  land  were  inadequate  alone 
to  sustain  the  pressure  thrown  upon  them  by  the  thrust.  If  the  coal- 
mines under  the  lands  surrounding  the  plaintiffs'  house  and  buildings 
had  been  left  unworked  to  a  sufficient  distance  from  the  house  and  build- 
ings, they  would  not  have  sustained  any  of  the  damage  complained  of 
in  the  declaration. 

The  defendant  and  his  co-lessees,  after  they  had  worked  the  mines 
under  the  lands  surrounding  the  plaintiffs'  house  and  buildings,  might 
have  supported  the  roof  of  those  parts  of  the  mines  in  such  a  manner 
as  to  have  prevented  the  damage  complained  of  in  the  declaration.  But 
the  expense  of  so  doing  would  have  been  very  great,  and  would  in  the 
whole  have  amounted  to  a  much  larger  sum  than  the  value  of  the  pro- 
perty injured. 

The  thrust  produced  by  working  Simpson's  Goaf,  as  above  mentioned, 
is  still  in  operation,  and  will,  in  all  probability,  continue  in  operation 
for  a  considerable  time  to  come.  And  in  all  probability  the  house  and 
buildings  of  the  plaintiffs  will  sustain  further  injury :  and  the  plaintiffs 
will  sustain  further  damage  by  reason  of  the  thrust  and  its  injurious 
effects  upon  their  house,  buildings,  and  land. 
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The  acts  which  occasioned  the  damage  and  injuries  aboye  mentioned 
were  all  of  them  done  without  the  plaintiSs'  leave. 

And  I,  the  said  arbitrator,  do  find : 

That  the  messuages  and  buildings  in  the  declaration  *men- 
ioned  were   in    the  occupation   of  William  Parkin,  «s   tenant 
thereof,  as  in  the  declaration  alleged : 

That  the  reversion  of  and  in  the  said  messuages  and  buildings  did 
belong  to  the  plaintiffs,  as  in  the  declaration  alleged : 

With  respect  to  the  issue  upon  the  defendant's  fourth  plea,  so  far  as 
that  issue  involves  any  question  of  fact,  that  the  plaintiffs  were  entitled 
to  have  the  said  messuages  and  buildings  supported  by  the  mines  under- 
ground contiguous  and  near  to  and  under  the  said  messuages  and  build- 
ings, as  in  the  declaration  alleged. 

The  questions  for  the  opinion  of  the  Court  are : 

1.  Whether  the  facts  above  stated  entitle  the  plaintiffs  to  a  verdict 
on  the  issue  joined  on  the  first  plea,  as  to  all  or  any  and  which  of  the 
causes  of  action  mentioned  in  the  declaration:  if  the  plaintiffs  be  so 
entitled  as  to  all  or  any  of  such  causes  of  action,  the  verdict  is  to  be 
entered  for  them  on  that  issue  accordingly ;  otherwise  for  the  defendant. 

2.  Whether  the  facts  above  stated  entitle  the  plaintiffs,  or  the  defend- 
ant,  to  a  verdict  on  the  issue  joined  on  the  fourth  plea :  and  the  verdict 
on  that  issue  is  to  be  entered  as  the  Court  shall  direct. 

3.  Whether  the  facts  above  stated  entitle  the  plaintiffs  to  a  verdict  on 
the  issue  joined  on  the  fifth  plea  as  to  all  or  any  and  which  of  the  causes 
of  action  in  the  declaration  mentioned:  if  the  plaintiffs  be  so  entitled 
as  to  all  or  any  of  such  causes  of  action,  the  verdict  is  to  be  entered 
for  them  on  that  issue  accordingly;  otherwise  for  the  defendant. 

The  verdict  is  to  be  entered  for  the  plaintiffs  on  each  of  the  other 
issues. 

^/joqi       If  the  verdict  is  to  be  entered  for  the  plaintiffs  upon  *the  issues 
^    joined  on  the  first,  fourth,  and  fifth  pleas,  another  question  for 
the  opinion  of  the  Court  is : 

4.  Whether  the  defendant  is  responsible  for  all  the  damage  which  has 
been  sustained  by  the  plaintiffs  by  reason  of  the  injuries  to  their  said 
messuages  and  buildings  above  described,  or  for  any  and  what  part  of 
that  damage ;  and  whether  he  is  responsible  in  any  and  in  what  respect 
for  the  probable  future  damage  which  may  be  occasioned  in  manner 
above  described,  or  for  the  damage  occasioned  by  the  diminution  in 
value  of  the  said  messuages  and  buildings  by  reason  of  their  insecure 
state  and  condition,  or  the  injuries  which  will  probably  be  hereafter 
occasioned  by  the  further  progress  of  the  thrust  as  above  mentioned. 

The  case  was  argued  in  Hilary  Term,(a)  1857,  by  Knowles  for  the 
plaintiffs  and  Hugh  Hill  for  the  defendant.  For  the  course  of  the 
argument,  it  is  considered  sufficient  to  refer  to  the  judgments  delivered 
in  this  Court,  and  to  the  argument  and  judgment  in  the  Court  of  Exche- 
quer Chamber.(6)  Cur,  adv,  vuU. 

(a)  November  10th.  Another  case,  Longstaff  «.  BackhonsOp  raising  the  same  qnestions,  wu 
argued  on  the  same  day,  by  Maniaty  for  the  plaintiff  and  Joatph  Addison  for  the  defendant.  There 
were  throe  other  cases  also  raising  the  same  question  :  and  it  was  agreed  that  the  judgment  ia 
one  ease  should  be  treated  as  governing  the  others ;  the  same  party  being  the  defendant  in  sH 
five. 

(6)  Reference  was  made  in  the  arguments  in  this  Court  to  the  following  authorities,  not 
mentioned  in  the  judgments :  Ashby  p.  White,  2  Ld.  Raym.  938,  and  notes  to  S.  C.  in  1  Siniib's 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  634 

^     ■     ■  ^M^^^^^^—^1^.^^^i^^M^i^»^W^^»^^^»^M      I  I     l^^^^^^^^^^^W^M^— ^— a^^— ^^^^^^^^^^■^B^^^— ^^^i^^^^^^^^^^^— ^^^^^^^^^M^^^M^^IM^^I       ■  m 

*T}ie  learned  Judges,  not  agreeing  in  opinion,  now  delivered  ruiooA 
judgment  seriatim*  ^ 

WiGHTMAN,  J. — The  plaintiffs  in  this  case  complained  of  damage 
done  to  hoases  and  buildings,  in  the  occupation  of  a  person  who  held 
them  as  their  tenant,  by  the  improper  working  of  coal-mines  near  to 
such  houses  and  buildings,  without  leaving  any  proper  support  to  their 
workings. 

The  plaintiffs,  in  their  declaration,  after  stating  that  the  reversion  o( 
the  premises  belonged  to  them,  alleged  that  they  were  entitled  to  have 
the  messuages  and  buildings  supported  by  the  mines,  earth,  and  soil 
underground,  contiguous  and  near  to  and  under  them. 

The  defendant  pleaded  Not  guilty ;  and  two  traverses,  upon  which  no 
question  is  made ;  and,  4th,  that  the  plaintiffs  were  not  entitled  to  have 
their  messuages  and  buildings  supported  by  the  mines,  &c.,  as  alleged  ; 
and,  5th,  the  Statute  of  Limitations. 

It  appeared  by  the  award  of  the  arbitrator,  to  whom  the  case  was 
referred  to  find  the  facts,  that  the  plaintiff's  were  the  owners  of  the  sur- 
face upon  which  the  buildings  had  been  erected  more  than  forty  years 
before  the  injury  complained  of;  but  that  the  mines  and  minerals  under 
the  plaintiffs'  land  and  buildings  belonged  to  other  persons,  under  whom 
the  defendant  claimed.  The  defendant,  and  others  with  whom  he  was 
associated,  worked  out  the  coal  under  plaintiffs'  land  and  also  under  the 
adjoining  lands.  And,  in  the  year  1848,  they  purchased  and  worked 
the  coal  under  the  land  of  Daniel  Simpson ;  and  in  1849  removed  the 
pillars  which  had  been  left  in  that  land.  And  in  1850  the  roof  and 
superincumbent  soil  fell  in  and  formed  what  is  called  a  thrust.  Simp- 
son's *land,  where  the  roof  fell  in,  is  280  yards  from  the  plaintiffs*  [■♦goc 
premises.  The  previous  workings  of  the  defendant  had  caused  ^ 
no  damage  whatever  to  the  plaintiffs'  premises :  but  the  eff'ect  of  the 
thrust  occasioned  by  the  defendant's  removal  of  the  pillars  in  Simpson's 
land  in  1849  was  gradually  to  dislocate  and  throw  down  the  pillars  in 
the  neighbouring  workings,  until,  in  1854,  the  plaintiffs'  land  and 
hoases  were  injuriously  affiected  by  the  subsidence  of  the  surface. 

Under  these  circumstances,  the  great  question  before  us  was.  From 
what  period  the  statute  should  run :  whether  from  the  accruing  of  the 
damage  in  1854,  or  from  the  more  remote  cause  in  1849;  the  arbitrator 
having  found  that  the  ^Hhrust"  then  ca*used  by  the  defendant's  taking 
away  the  pillars  under  Simpson's  land  was  the  sole  cause  of  the  damage 
to  the  plaintiffs'  premises. 

For  the  purpose  of  determining  this  question,  it  is  necessary  to  con- 
sider the  nature  of  the  right  claimed  by  the  plaintiffs. 

The  plaintiff's  say  that  they  are  entitled  to  have  their  messuages  and 
buildings  supported  by  the  mines,  earth  and  soil  underground,  contiguous 
and  near  to  and  under  them ;  and  the  declaration  is  in  the  form  adopted 
in  Nicklin  v.  Williams,  10  Exch.  259,t  stating  that  they  are  entitled  to 
such  support,  without  saying  whether  by  prescription,  grant,  or  as  an 

L.  Ca.  212;  Embrey  v.  Owen,  6  Exch.  353  jf  Short  v.  McCarthy,  3  B.  A  Aid.  626  (B.  C.  L.  R. 
roL  k)'f  Imperial  Gaa  Light  and  Coke  Company  v.  London  Qaa  Light  Company,  10  Exch.  39 ;f 
Clegg  0.  Dearden,  12  Q.  B.  576  (E.  C.  L.  R.  toI.  64) ;  Firmstone  v.  Wheeley,  13  L.  J.  N.  S. 
Kxoh.  361 ;  S.  C.  2  D.  A  L.  203;  RoeeweU  v.  Prior,  2  8alk.  460;  Rex  v.  Pedly,  1  A.  A  E.  822 
{E.  C.  L.  R.  vol.  28);  Ward  v.  Ward,  7  Exch.  838  ;t  Howell  v.  Young,  5  B.  A  C.  259  (E.  C.  L. 
R.  Tol.  11) ;  Wordsworth  v.  Harley,  1  B.  A  Ad.  391  (E.  G.  L.  R.  rol.  20) ;  Lord  Oakley  v.  The 
Keofington  Canal  Company,  5  B.  A  Ad.  138  (B.  C.  L.  R.  7oL  27). 
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easement  by  enjoyment  for  twenty  years.  The  defendant  denies  that 
the  plaintiffs  are  entitled  to  have  their  premises  supported  as  they 
allege :  and  that  is  one  of  the  issues  m  the  case. 

The  arbitrator  does  not  find  that  there  was  any  negligence  or  improper 
*fi^61  ^^^^^°g  ^^  ^^^  mines  under  the  ^plaintiffs'  premises,  or  under  the 
^  land  immediately  contiguous  thereto,  nor  that  any  part  of  the 
damage  to  the  plaintiffs'  property  arose  from  such  working ;  but  that 
the  damage  arose  solely  by  the  defendant's  working  the  mines  in  other 
lands  not  contiguous  to  the  plaintiffs'  premises,  but  at  a  distance  of  280 
yards  from  them.  The  owner  of  those  lands  had  as  much  right  to  work 
the  mines  in  them  as  the  owner  of  the  plaintiffs'  land  had  to  build  houses 
upon  his,  subject  only  to  the  duty  of  so  using  his  own  property  that  he 
should  not  injure  that  of  another. 

Upon  consideration  of  all  the  cases,  it  appears  to  me  that  the  cause 
of  action  in  such  a  case  as  the  present  is  founded  upon  a  breach  of  duty 
on  the  part  of  the  defendant,  by  so  using  his  own  property  as  to  injure 
that  of  his  neighbour,  and  not  upon  any  right  of  the  plaintiffs  to  an 
easement  in,  upon,  or  over  the  land  of  their  neighbours.  Where  ancient 
buildings  are  standing  upon  the  plaintiffs'  land,  the  defendant  must  take 
care  not  to  use  his  own  land  in  such  a  manner  as  to  injure  them.  The 
language  used  in  some  of  the  cases  is  not  very  clear :  but  it  appears  to 
me  that  the  cases  of  Wyatt  v.  Harrison,  3  B.  &  Ad.  871  (£.  C.  L.  £. 
vol.  23);  Chadwick  -v.  Trower,  6  New  Ca.  1  (E.  C.  L.  R.  vol.  87);(a) 
Partridge  v.  Scott,  3  M.  &  W.  220  ;t  Roberts  v.  Read,  16  East  216; 
and  the  older  cases  of  Slingsby  v.  Barnard,  1  Rol.  R.  430 ;  William 
Aldred's  Case,  9  Rep.  57  b ;  and  the  opinions  expressed  by  the  judges 
in  giving  their  judgment  in  the  case  of  Rowbotham  v,  Wilson,  8  E.  &  B. 

*6371  ^^^  (^*  ^'  ^'  ^'  ^^^'  92),(6)  in  the  *Exchequer  Chamber  at  the 
-■  sittings  after  last  Trinity  Term,  are  authorities  to  show  that  the 
right  claimed  by  the  plaintiffs  is  not  a  right  founded  upon  the  presump- 
tion of  a  grant  or  easement,  but  is  the  common  right  of  an  owner  of 
land  not  to  be  injured  in  his  property  by  the  way  in  which  the  defendant 
uses  his,  according  to  the  two  maxims  of  the  law,  ^^  Prohibetur  ne  quia 
faciat  in  suo  quod  nocere  possit  alieno,"  and  ^^  Sic  utere  tuo  ut  alienum 
non  laedas." 

In  this  view  of  the  case,  and  upon  the  above  authorities,  I  must  con- 
fess that  I  am  not  satisfied  with  the  judgment  of  the  Court  of  Exchequer 
in  the  case  of  Nicklin  v.  Williams,  10  Exch.  259,t  (by  which  I  should 
otherwise  have  considered  I  was  bound),  in  which  it  was  held  that  in  such 
a  case  as  the  present  the  action  was  founded  upon  an  injury  to  a  right, 
and  not  upon  the  consequential  damage,  and  that  a  cause  of  action  would 
accrue  if  so  much  coal  or  substratum  was  taken  away  as  might  eventually 
deprive  the  plaintiffs  of  the  support  to  which  they  were  entitled,  though 
no  actual  damage  occurred,  and  perhaps  never  might  occur.  If  that 
were  so,  the  owner  of  the  adjacent  land  could  not  abstract  the  minerals, 
nor  avail  himself  of  the  full  benefit  of  his  property,  without  being  liable 
to  an  action,  though,  before  any  damage  had  actually  occurred,  he  had, 
by  substituting  other  means  of  support,  removed  all  danger  of  injury  to 

(a)  In  Eseh.  Ch.,  reyersing  the  Judgment  of  0.  P.  in  Trowor  v.  Chadwick,  3  New  Ca.  331 
(B,  C.  L.  K.  vol.  11). 

(6)  In  Bzch.  Gh.,  affirming  the  judgment  of  Q.  B.  In  Bowbotbam  r.  Wilson,  e  B.  A  B.  (tl 
(B.  0.  L.  R.  Tol.  88). 
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the  plaintiffs'  property.  This  would  be  wholly  inconsistent  with  the 
right  of  the  defendant  to  use  his  property  as  he  pleases,  provided  he 
does  not  injure  that  of  his  neighbour:  and  I  am  of  opinion  that  tho 
plaintiffs'  cause  of  action  arose  when  his  property  was  injured :  and,  as 
no  actual  damage  occurred  more  than  six  years  before  the  action  brought, 
*that  the  Statute  of  Limitations  is  no  bar;  and  that  the  plaintiffs  r^t^oo 
are  entitled  to  our  judgment  upon  that  plea.  L 

With  respect  to  the  right  of  action  of  the  plaintiffs  generally,  I  am 
of  opinion  that,  as  the  deflkndant  must,  upon  the  facts  found  by  the 
arbitrator,  have  known  of  the  buildings  upon  the  plaintiffs'  land,  and 
of  the  state  in  which  the  supports  were  left  by  himself  under  their  land 
and  buildings,  and  under  the  adjacent  land,  he  was  bound,  in  working 
the  mines  under  Simpson's  land,  to  use  such  reasonable  care  and  caution 
as  not  to  throw  down  or  weaken  the  supports  which  he  left  under  and 
near  to  the  plaintiffs'  land  and  buildings,  and  that  he  is  liable  to  an 
action  for  the  damage  arising  from  his  mode  of  working  in  Simpson's 
land.  In  the  sense  in  which  I  construe  the  plaintiffs'  allegation  of  title, 
I  think  that  they  are  entitled,  and  that  the  verdict  should  be  entered 
for  them  upon  all  the  issues. 

With  respect  to  the  damages,  I  am  of  opinion  that,  as  the  action  is 
founded  upon  the  consequential  damage,  the  plaintiffs  can  only  recover 
in  this  action  to  the  extent  of  the  damage  they  have  actually  sustained, 
which  may  include,  not  merely  what  they  are  obliged  to  lay  out  in 
actual  repair,  but  the  diminution  in  the  value  of  the  premises  by  reason 
of  the  damage. 

My  opinion  is  the  same  in  the  other  actions;  in  each  of  which  I  think 
the  verdict  should  be  entered  for  the  plaintiffs. 

Coleridge,  J. — I  have  had  the  opportunity  of  reading  the  judgments 
of  my  Lord,  my  brother  Wightman,  and  my  brother  Erie,  in  this  case : 
and,  after  much  consideration  and  long  doubting,  I  adopt  the  conclusion 
to  which  my  Lord  and  my  brother  Erie  have  come. 

*My  brother  Wightman  has  so  clearly  and  fully  stated  the  r»go<) 
pleadings  and  the  facts,  that  I  need  not  repeat  them.  It  seems  ^ 
to  me  that,  according  to  his  statement,  the  interest  which  the  plaintiffs 
allege  in  themselves,  and  to  have  been  injured  by  the  defendant,  is  in 
the  nature  of  a  right  growing  out  of  ownership,  or  incident  to^  the 
ownership,  of  land,  and  not  an  easement  on  the  land  of  another  arising 
from  grant  or  in  any  other  way.  It  is  a  right  which,  in  some  measure, 
contracts  the  exercise  of  dominion  in  the  owners  of  adjoining  or  neigh- 
bouring lands  over  these  lands:  but  then  it  is  a  restraint  which  is 
mutual,  and  therefore  not  unjust.  It  consists  in  making  it  unlawful  for 
the  owner  of  land,  as  such,  so  to  deal  with  it  as  to  withdraw  from  his 
neighbours'  land  that  support  which  is  necessary  to  maintain  it  in  its 
natural  condition.  If  he  so  deals  with  his  land,  he  uses  it  so  as  to 
injure  his  neighbours:  and  the  forbiddance  of  this  I  still  venture  to 
think  not  uselessly  or  imperfectly  expressed  in  the  maxim  of  the  Bx>man 
law,  Sic  utere  tuo  ut  alienum  non  Isedas.  We  are  all  agreed  on  the 
existence  of  this  right  by  our  law,  and  that  a  violation  of  it  is  action- 
able :  the  question  is,  under  what  circumstances  and  at  what  time  the 
right  of  action  arose  in  this  case. 

The  Statute  of  Limitations  makes  it  material  in  the  present  case  to 
determine  this,  but  can  have  nothing  to  do  with  deciding  it :  the  <|Qe»- 
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tion  would  remain  exactly  the  same  if  the  statute  had  not  been  pleaded^ 
or  had  never  been  passed.  Neither  can  the  knowledge  of  the  parties 
be  material  in  deciding  the  question :  the  right  of  action  vests  in  a 
party,  whose  rights  are  injuriously  affected  by  the  act  of  another  per- 
son, at  the  time  when  the  right  is  so  affected,  whether  he  knows  of  the 
injury  being  done  or  is  ignorant  of  it,  and  against  the  party  whose 
*fi401  *^^^  ^'  ^®'  whether  he  was  conscious  of  its  injurious  nature  or  not. 

-*  I  do  not  stop  to  prove  these  propositions ;  for  I  do  not  think 
they  can  be  disputed.  Such  considerations,  therefore,  should  not  be 
allowed  to  have  any  place  in  the  argument,  because  they  only  tend  to 
create  prejudice  on  one  side  or  the  other  by  making  out  a  case  of  appa- 
rent hardship. 

But  it  seems  to  me  that  the  answer  to  the  question  is  to  be  found  in 
the  principle  of  law  now  well  established,  that  the  injury  to  a  right 
imports  conclusively  a  damage  done;  and  therefore  that  a  right  of 
action  arises  the  moment  any  act  is  done  which  is  an  infringement  of 
the  right,  although  no  visible  damage  or  inconvenience  in  the  popular 
sense  can  then  be  proved.  And  this  stands  on  the  soundest  reason.  In 
all  such  cases,  in  truth,  the  act  does  injure  that  which  is  the  most  valu- 
able part  of  the  plaintiffs'  possession,  namely  the  right :  it  weakens  it 
in  its  evidence ;  such  acts  may  be  again  and  again  repeated  before  the 
visible  damage  arises;  and,  when  it  does,  and  the  action  is  brought, 
although  it  could  not  be  said  that  the  previous  acts  were  acquiesced  in, 
if  by  the  hypothesis  they  were  not  actionable,  yet,  even  so,  by  their 
frequency  and  the  lapse  of  time  they  would  have  made  it  more  difficalt 
to  prove  the  right.  Let  it  be  supposed  that  no  action  would  lie  for  a 
trespass  on  the  surface  of  land,  unless  some  actual  damage  were  proved ; 
and  it  would  be  seen  at  once  how,  in  a  case  of  disputed  boundary,  the 
difficulty  of  proof  would  be  increased.  But  surely  any  right  is  diminished 
in  value  if  you  make  it  more  difficult  to  maintain  it.  Accordingly  this 
point  is  now  well  settled ;  and  it  may  be  enough  to  refer  to  the  learned 
note  on  Mellor  v.  Spateman,  1  Wms.  Saund.  346,  a,  (,  note  (2). 
*B411       *  Another  principle  may  be  called  in  aid  of  the  preceding, 

-*  which  is  this :  that,  where  a  right  of  action  is  thus  vested,  and 
an  action  is  brought  for  the  act  alleged  to  have  so  injured  it,  the  damages 
given  by  the  jury  for  that  act  must  be  taken  to  embrace  all  the  injurious 
consequences  of  that  act,  unknown  as  well  as  known,  which  shall  arise 
hereafter,  as  well  as  those  which  have  arisen.  For  the  right  of  action 
is  satisfied  by  one  recovery.  Fetter  v.  Beale,  1  Ld.  Raym.  339,  692, 
S.  G.  1  Salk.  11,  is  an  authority  for  this.  There  the  plaintiff  bad 
received  a  blow  on  the  head,  and  sustained  small  apparent  injury,  and 
recovered  small  damages.  Afterwards,  in  consequence  of  the  blow,  a 
portion  of  his  skull  was  detached ;  and  it  appeared  that  in  truth  the 
skull  had  been  fractured.  He  brought  a  second  action,  which  was 
attempted  to  be  supported  on  the  ground  that  the  former  recovery  was 
for  a  mere  battery,  and  this  for  maihem.  But  it  was  held  that  no 
action  lay ;  for  there  was  but  one  blow ;  and  that  was  the  cause  of 
action  in  both  suits,  and  not  the  consequences :  and  the  distinction  was 
pointed  out  between  this  case  and  one  of  continuing  nuisance,  where 
each  continuance  was  a  fresh  nuisance.  No  fresh  action  therefore  arises 
by  reason  of  subsequent  new  damage  resulting  from  the  act,  if  the  act 
itself  were  actionable ;  for,  if  the  action  were  brought,  all  the  damages 
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which  he  ever  could  recover  for  that  injury  would  be  recovered  by  the 
plaintiff  in  that  action,  if  he  succeeded. 

On  these  short  grounds,  I  think  the  Statute  of  Limitations  was  an 
answer  to  the  plaintiffs'  claim,  and  that  our  judgment  ought  to  be  for 
the  defendant. 

*The  same  learned  Judge  then  proceeded  to  read  the  judg-  r-i^aAq 
ment  of  ^ 

Erle,  J. — Upon  the  facts,  as  stated  by  my  brother  Wightman,  I  am 
of  opinion  that  the  right  to  support  is  one  of  the  ordinary  rights  of  pro- 
perty, analogous  to  the  right  to  a  natural  stream,  incidental  to  all  land, 
and  not  an  easement  or  right  acquired  by  grant  or  otherwise.  It  is 
decided  that  the  right  to  lateral  support  from  adjoining  land  is  not,  like 
the  support  of  one  building  upon  another,  supposed  to  be  gained  by 
grant,  but  is  a  right  of  property  passing  with  the  soil ;  and  that  the 
right  of  the  owner  of  the  surface  to  have  it  supported  by  the  mineral 
strata  stands  on  the  same  principle :  Humphries  v.  Brogden,  12  Q.  B. 
739,  744  (E.  C.  L.  R.  vol.  64). 

From  this  doctrine  it  seems  to  follow  that  a  cause  of  action  accrues 
when  this  right  is  violated,  and  that  it  is  violated  when  an  excavation 
ifl  made  which  takes  away  the  support  to  which  the  surface  is  entitled, 
80  as  to  cause  damage  to  the  surface,  either  immediately  or  indirectly, 
by  the  operation  of  the  laws  of  nature,  after  a  time.  Such  an  excava- 
tion is  an  injury  to  the  right,  and  a  cause  of  action,  before  the  actual 
damage  has  accrued. 

This  point  was  considered  by  the  Court  of  Exchequer  in  Nicklin  v. 
Williams,  10  Exch.  259  ;t  and  it  is  there  laid  down  that  the  cause  of 
action  accrues  on  the  removal  of  the  stratum  of  support,  and  not  on  the 
resulting  damage ;  and  the  cases  of  Sutton  v.  Clarke,  6  Taunt.  29  (E.  C. 
L.  R.  vol.  1),  Roberts  t;.  Read,  16  East  215,  and  Oillon  v.  Boddington, 
By.  &  M.  161  (E.  C.  L.  R.  vol.  21),  are  distinguished  on  the  r^aAo 
Aground  that  the  cause  of  action  in  them  was  the  consequential  ^ 
damage,  not  the  injury  to  the  right:  and  they  may  be  further  distin- 
guished on  the  ground  that  they  were  all  cases  turning  on  a  short  limita- 
tion of  a  few  months  in  actions  by  parties  aggrieved  by  works  done  under 
a  statute. 

If  the  party  making  the  excavation  intends  to  substitute  a  support 
within  a  reasonable  time,  it  may  be  matter  of  defence.  If  it  be  said 
that  the  owner  of  the  surface  may  not  know  of  the  excavation,  or,  know- 
ing of  it,  may  not  know  that  it  will  damage  his  surface,  it  may  be 
answered  that  the  miner  excavating  may  not  be  able  to  foresee  distant 
results  from  his  acts,  and  that  a  responsibility  after  a  long  time,  and  a 
long  series  of  causes  and  effects,  is  a  great  hardship  upon  him. 

As  a  general  principle,  it  is  difficult  to  conceive  a  cause  of  action  from 
damage  when  no  right  has  been  violated,  and  no  wrong  has  been  done. 
The  maxim,  Sic  utere  tuo  ut  alienum  non  Isedas,  is  mere  verbiage.  A 
party  may  damage  the  property  of  another  where  the  law  permits ;  and 
be  may  not  where  the  law  prohibits :  so  that  the  maxim  can  never  be 
applied  till  the  law  is  ascertained ;  and,  when  it  is,  the  maxim  is  super- 
fluous. The  check  upon  mining,  for  the  protection  of  the  surface,  is 
for  the  advantage  of  the  surface :  that  advantage  is  secured  by  the  deci- 
sion in  Humphries  v.  Brogden,  12  Q.  B.  789  (E.  C.  L.  R.  vol.  64^.  The 
surface  owner  taking  that  advantage  may  not  unreasonably  be  held  to 
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take  it  with  ordinary  legal  incidents,  and,  among  others,  a  liability  to  be 
barred  by  six  years  from  the  wrongful  act.  In  case  of  mining  opera- 
*8441  ^'^"^  which  are  a  trespass,  the  '^'statute  runs  from  the  trespass, 
J  though  the  party  may  have  been  ignorant  of  the  act  done.  The 
same  rale  may  with  equal  justice  apply  to  a  surface  owner,  notwith- 
standing he  may  have  been  ignorant  of  the  violation  of  his  right  to 
support. 

Lord  Cam^pbbll,  C.  J. — Having  referred  to  all  the  authorities  relied 
upon  in  this  case,  and  considered  the  principles  by  which  it  ought  to  be 
decided,  I  have,  after  considerable  doubt,  come  to  the  conclusion  that 
the  defendant  is  entitled  to  our  judgment  on  the  fifth  plea. 

I  agree  in  the  opinion  that  the  right  of  support  which  the  plaintiffs 
claim  is  a  natural  right  of  property,  to  be  presumed  till  (as  in  Row- 
botham  v.  Wilson,  8  E.  &  B.  123  (E.  C.  L.  R.  vol.  92),(d) )  evidence  is 
given  to  rebut  the  presumption ;  and  that  such  a  right  is  not  to  be  con- 
sidered an  easement  or  servitude  arising  from  grant.  But  the  conse- 
quence does  not  seem  to  me  to  follow,  that  the  Statute  of  Limitations 
cannot  begin  to  run  for  an  iiyury  to  such  a  right  till  there  has  been 
an  actual  subsidence  of  the  surface.  If  the  subjacent  strata  have  been 
removed  without  leaving  ribs  or  pillars  to  support  the  surface,  and  with- 
out any  indication  of  an  intention  to  substitute  artificial  means  of  prop- 
ping up  the  surface,  and  without  a  practical  possibility  of  doing  so, 
whereby,  according  to  the  laws  of  nature,  the  surface  must  in  time  sub- 
side, I  think  that  there  has  been  an  injury  to  the  right,  with  a  damage 
to  the  owner  of  the  surface,  for  which  an  action  might  be  maintained. 
The  general  rule  cannot  be  altered  by  an  ignorance  of  facts  or  a  diffi- 
culty of  proof,  which  in  some  instances  may  arise ;  for  existing  facts, 
*6451  ^^^^^  ^^7  ^®  ascertained,  must  *be  supposed  to  be  known  and 
^  capable  of  being  proved  by  all  who  have  an  interest  in  them. 
Instances  might  easily  be  put  where,  without  any  actual  subsidence  of 
the  surface,  the  danger  of  a  subsidence  from  the  removal  of  the  subja- 
cent strata  may  be  shown  to  be  imminent,  so  that  the  occupation  of  the 
surface  may  be  perilous  to  life,  and  the  marketable  value  of  the  surface 
may  be  greatly  diminished.  Is  it  to  be  said  that  under  such  circum- 
stances there  is  no  cause  of  action  till  the  crash  comes  by  the  collapse 
of  the  unsupported  surface  ?  I  apprehend  that  an  injunction  might  be 
obtained  against  excavating  the  minerals  in  a  manner  likely  to  produce 
such  effects,  and  that  an  action  might  be  maintained  before  the  dis- 
astrous effects  have  been  actually  produced.  But  the  Statute  of  Limi- 
tations must  run  from  the  time  when  the  acts  were  done  which  cause  the 
damage :  and,  if  none  of  those  acts  were  done  within  six  years,  the 
Statute  of  Limitations  is  a  bar,  although  the  actual  damage  from  the 
disintegration  of  the  strata  constituting  what  is  called  the  ^'  surface** 
may  not  have  happened  till  recently  before  the  action  was  commenced. 

The  present  appears  to  me  to  be  an  action  for  injury  to  a  right,  and 
not  merely  for  what  is  called  consequential  damage.  Looking  to  my 
brother  Wightman's  precept.  Sic  utere  tuo,  &c.  (which  I  would  treat 
with  more  reverence  than  my  brother  Erie),  I  say  that  there  was  a  lesion 
of  what  belonged  to  the  plaintiffs  when  the  defendant  did  that  winch 
necessarily  led  to  all  the  damage  and  loss  of  which  the  plaintiffs  com* 

(a)  In  Ezob.  Ch.,  affirming  the  jndgmont  of  Q.  B.  in  Rowbothun  •.  WUfon,  6  B.  il  B.  593 
(B.  C.  L.  R.  Tol.  88). 
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plain«  The  removal  of  the  pillars  in  Simpson's  land,  and  the  *'  thrnst" 
which  followed  in  1850,  appear,  from  the  statement  of  the  arbitrator, 
directly  and  necessarily  to  have  prodaced  the  subsidence  of  the  surface 
in  1854. 

♦With  regard  to  the  authorities  cited,  I  will  merely  remark  r*g4g 
that  Nicklin  v.  Williams,  10  Ezch.  259,t  is  expressly  in  point ;  ^ 
and  that  the  decisions  relied  upon  to  show  that  this  is  an  action  for  con- 
sequential damage,  complete  only  upon  the  subsidence  of  the  surface, 
may,  I  think,  be  distinguished  from  it. 

For  these  reasons,  I  concur  in  opinion  with  my  brothers  Coleridge 
and  Erie,  that  on  the  fifth  plea  there  ought  to  be  judgment  for  the 
defendant.  Judgment  for  the  defendant  on  the  fifth  plea. 


IN  THE  EXCHEQUER  CHAMBER. 

[June  18,  1869.] 

Thb  plaintiffs  appealed  against  the  above  decision.  The  case  was 
argued  in  the  Exchequer  Chamber  in  Easter  Vacation,  1859.(a) 

Manuttfy  for  the  appellants  (plaintiffs  below). — The  risht  of  the 
plaintiffs  is  not  to  an  easement ;  it  is  an  ordinary  right  of  property : 
Rowbotham  v.  Wilson,  8  E.  &  B.  123  (E.  C.  L.  R.  vol.  92).(6)  The 
right  is  to  have  their  land  supported ;  and  the  mine-owner  is  guilty  of 
no  wrong  as  long  as  he  does  not  interfere  with  the  support,  though  he 
take  away  all  the  coal.  The  injury  complained  of  is  said,  by  the  learned 
Judges  constituting  the  majority  below,  to  be  an  injury  *to  a  ri^^r* 
right ;  so  that  the  invasion  of  the  right  alone,  without  any  other  ^ 
injury,  creates  a  full  right  of  action.  That  is,  in  effect,  to  sanction  aa 
action  quia  timet.  This  doctrine  would  in  fact  lead  directly  to  conse- 
quences inconsistent  with  the  decision  of  Roberts  v.  Read,  16  East  215, 
where  it  was  held  that  ah  action  might  be  brought  for  the  undermining 
of  a  wall  which  had  fallen  within  the  time  of  the  limitation,  though  the 
act  of  undermining  was  more  remote  than  the  limited  time ;  the  com- 
plaint being  for  the  consequential  damage.  That  case  was  strongly 
approved  of  by  Abbott,  C.  J.,  in  Gillon  v.  Boddington,  Ry.  &  Moo.  161 
(E.  C.  L.  R.  vol.  21) ;  and  it  was  recently  relied  upon  by  Cresswell,  J., 
in  Rowbotham  v.  Wilson,  8  E.  &  B.  158  (E.  C.  L.  R.  vol.  92).  [Willbs, 
J. — I  think  it  was  held  that,  where  a  man  had  made  a  heap  of  materials 
which  afterwards  fell  down  so  as  to  injure  the  adjoining  land,  trespass 
might  be  maintained:  can  there  be  a  power  of  electing  between  case 
and  trespass  ?]  An  action  might  be  maintained  for  keeping  up  such  a 
heap  until  the  mischief  occurred ;  but  not  if  it  were  removed  before  the 
damage.  [Byles,  J. — Take  the  common  case  of  a  man  allowing  trees 
to  be  on  his  land  which,  if  they  are  allowed  to  grow  for  a  certain  time, 
will  injure  the  land  of  his  neighbour ;  can  the  neighbour  maintain  an 
action  as  soon  as  the  trees  are  planted,  or  as  soon  as  an  acorn  is  pat 
in,  and  before  the  trees  have  grown  so  as  to  be  injurious  ?]     That  con- 

(a)  Maj  13tb  and  14th.  Before  WUlea  and  Bylea,  Js.,  and  Martin,  WaUon,  and  Bramwell, 
Ba. 

{b)  In  Exch.  Ch.,  affirming  tbe  Jadgment  of  Qw  B.  in  Rowbotham  v.  Wilson,  6  B.  A  B»  691 
X.  0.  L.  B.  rol.  88. 
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sequence,  absurd  as  it  is,  would  follow  from  the  principle  affirraed  in  the 
Court  below.  In  Howell  v.  Young,  6  B.  &  C.  259  (E.  C.  L.  R.  vol.  11), 
where  an  attorney  was  sued  by  his  client  for  negligently  taking  an 
insufficient  security  for  a  loan,  it  was  held  that  the  time  of  limitation 
*fi4ftl  ^*^  ^^^^  taking  of  the  security,  and  not  from  the  *di8covery 
-'  of  the  insuflSciency.  There  no  fresh  damage  had  occurred,  the 
loss  of  interest  constituting  only  a  measure  of  the  damage  done  by  . 
the  original  loan  of  the  money  on  insufficient  security :  there  was,  as 
Holroyd,  J.,  points  out,  "  no  new  misconduct  or  negligence."  Here 
that  of  which  the  plaintiffs  complain  is  the  mischief  done  by  the  defend- 
ant keeping  the  mine  in  an  insecure  state  up  to  the  time  of  the  subsi- 
dence. Suppose  an  action  to  have  been  brought  when  the  undermining 
first  took  place,  what  would  have  been  the  measure  of  damages  ?  And 
would  it  not  have  been  a  sufficient  answer,  that  the  defendant  had  not 
used  his  own  so  as  to  injure  that  which  was  another's  ?  Besides,  if  the 
action  then  lay,  it  would  not  have  been  barred  by  the  defendant  at  a 
later  period,  before  action  brought,  taking  steps  to  prevent  the  mischief 
from  being  so  propagated  as  to  reach  the  plaintiffs'  land  at  all.  That 
would  not  have  barred  a  right  of  action  once  vested  :  yet  how  could  the 
defendant  have  been  liable  for  an  act  which  could  never  do  harm  ?  Sup- 
pose a  landowner  makes  a  drain,  and  then  discovers  that,  owing  to  a 
quicksand  on  his  land,  the  drain  will  injure  his  neighbour's  land  unless 
steps  be  taken  to  prevent  this ;  and  that  he  thereupon  does  take  such 
steps,  and  no  damage  follows :  he  surely  is  not  liable  to  an  action. 

Bovillj  contrcl  (for  the  defendant  below). — The  argument  on  the 
other  side  assumes  that  the  excavation  was  made  in  a  place  at  whicb 
the  plaintiff  had  no  right  to  support:  but  that  is  contrary  to  the 
fact.  Nicklin  v.  Williams,  10  Exch.  259,t  is  directly  in  point.  There 
land  had  been  undermined  by  defendant,  so  as  to  cause  the  plaintiff's 
*84Q1  *^^^^^^  ^^  subside ;  and  for  this  a  compensation  was  agreed  upon : 
-■  it  was  held  that  the  plaintiff  could  not  recover  for  the  damage 
caused  by  a  subsequent  subsidence,  no  fresh  act  having  been  done  by 
the  defendant ;  for  that  the  compensation  covered  the  prospective  dam- 
ages incidental  to  the  one  act.  Wightman,  J.,  appears  to  consider  that 
there  is,  till  the  subsidence  occurs,  no  infringement  of  the  rule  Sic  utere 
tuo  ut  alienum  non  Isedas.  But  what  is  the  lesion  ?  It  is  the  violation 
of  the  right  to  support :  the  injury  is  complete  when  the  right  is  violated. 
In  Nicklin  v.  Williams,  Parke,  B.,  distinguished  Roberts  v.  Read,  16  East 
215,  and  Gillon  v.  Boddington,  Ry.  &  Moo.  161  (E.  G.  L.  R.  vol.  21),  on 
the  grounds  that  the  right  in  those  cases  was  not  injured,  so  that  the  com- 
plaint was  entirely  for  the  actual  damage,  and  that  there  was  an  interme- 
diate agency  causing  the  mischief.  These  circumstances  distinguish  those 
two  cases  also  from  the  case  now  before  the  Court.  [Bramwell,  B. — 
What  do  you  say  th^  right  is  ?  To  the  natural  support,  or  to  eith^  ^ 
that  or  an  adequate  substitute  ?]  That  may  be  a  question  of  some  diffi- 
culty. The  declaration  here  claims  the  right  of  the  support  of  the 
ground:  perhaps,  if  an  adequate  support  had  been  substituted,  that 
might  have  answered  the  action.  [Bylbs,  J. — Has  the  plaintiff  a  right 
to  more  than  a  sufficient  support  for  the  time  being  ?]  He  has  a  right 
to  a  permanent  support ;  and,  if  this  is  taken  away,  he  may  instantly 
complain  though  the  fall  takes  place  later ;  just  as  the  owner  of  an 
upper  story  may  complain  of  that  being  done  in  a  lower  story  which 
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certainly,  though  not  instantly,  will  cause  the  upper  story  to  fall.  Sup- 
pose the  plaintiff's  house  were  put  up  for  "^sale  in  the  interval  r^ocrx 
between  the  undermining  and  the  subsidence,  it  would  be  worth  ^ 
a  less  price  by  reason  of  the  undermining.  There  is  indeed  here  an 
allegation  of  special  damage;  but  that  is  not  essential  to  the  action. 
The  distance  between  the  house  and  the  spot  where  the  undermining 
took  place  affects  only  the  question  of  proof;  and  the  same  may  be  said 
as  to  the  interval  of  time.  [Bramwell,  B. — Suppose  B.'s  land  is  next 
to  my  land  and  supports  my  house ;  and  that  B.  so  works  that  my 
house,  for  want  of  the  support,  would  fall,  but  for  A.'s  land,  which, 
lying  beyond  B.'s,  supports  all:  and  that  then  A.  withdraws  his  sup- 
port, so  that  B.'s  land,  being  unsupported,  no  longer  supports  my  house. 
Can  I  sue  B.  ?]  If  the  owner  of  the  house  had  the  right  to  the  support 
of  B.'s  land  he  could  sue  B. ;  though,  probably,  the  case  has  not  arisen. 
[Btles,  J. — In  all  the  cases,  the  right  insisted  upon  is  that  of  support 
from  the  adjoining  land :  that  support  the  plaintiff  has  had  till  the  effects 
of  the  distant  working  reached  the  adjoining  land.]  All  the  land  is  ad- 
joining or  ^^  contiguous"  in  the  sense  of  the  declaration,  including  that  in 
which  the  working  took  place.  It  is  not  difficult  to  put  extreme  cases ; 
but  the  common  sense  of  mankind  would  apply  the  rule ;  and  a  jury 
would  find  for  plaintiff  or  defendant  according  as  they  found  that  there 
was  or  was  not  damage.  [Martin,  B. — Has  it  ever  been  decided  that 
the  action  will  lie  without  damage  ?]  Perhaps  not,  in  fact.  [Martin, 
B. — Would  not  the  action  lie  without  any  allegation  of  right  ?]  If  it 
would,  that  would  be  only  because  the  right  would  be  implied  from  the 
facts  stated.  It  is  to  be  kept  in  mind  that  the  rule  as  to  the  support 
of  mere  land  is  different  from  the  rule  as  to  the  support  of  nouses  built 
on  the  land.  In  Gale's  Treatise  on  the  Law  of  Easements,  p.  216,  it  is 
said :  * "  As  far  as  the  mere  support  to  the  soil  is  concerned,  r^gci 
such  support  must  have  been  afforded  as  long  as  the  land  itself  ^ 
has  been  in  existence ;  and  it  would  seem,  in  all  those  cases  at  least  in 
which  the  owner  of  land  has  not,  by  buildings  or  otherwise,  increased 
the  lateral  pressure  upon  the  adjoining  soil,  that  he  has  acquired  by 
such  ancient  enjoyment  a  right  of  the  support  of  it,  rather  as  a  right 
of  property  than  as  an  easement,  as  being  necessarily  and  naturally 
attached  to  the  soil."  But,  at  p.  218 :  "  Where,  however,  anything  has 
been  done  to  increase  the  lateral  pressure,  as  where  buildings  have 
been  erected,  it  appears  to  be  clearly  settled  that  no  man  has  a  right 
to  such  increased  support  unless  the  building,  or  other  thing  which 
makes  it  necessary,  is  of  ancient  erection."  The  writer  comes  to  the 
conclusion  established  in  Partridge  v.  Scott,  8  M.  &  W.  220,t  which  is 
that,  in  the  case  of  a  house,  there  must  be  circumstances  from  which  a 
grant  may  be  presumed.  [Watson,  B. — That  doctrine  has  been  much 
questioned,  as  in  Rowbotham  v.  Wilson,  8  E.  &  B.  123  (E.  G.  L.  R.  vol. 
92),  especially  in  the  elaborate  judgment  of  my  brother  Cresswell.]  Mr. 
Gale  (p.  223)  cites  from  the  judgment  in  Partridge  v.  Scott:  "  Kights 
of  this  sort,  if  they  can  be  established  at  all,  must,  we  think,  have  their 
origin  in  grant."  If  this  were  not  so,  every  house  would,  at  the  moment 
of  being  bjailt,  acquire  the  right  to  support :  but  this  is  contrary  to  all 
the  authorities.  [Martin,  B. — Judges  often  have,  at  least  I  myself 
often  have,  left  it  to  the  jury  to  say  whether  the  building  of  the  house 
haa  made  any  difference  as  to  the  subsiding  of  the  land.]     The  general 
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law  is  laid  down  in  Humphries  v,  Brogden,  12  Q.  B.  739  (E.  0.  L.  R. 
\ci^o-y  vol.  64),  Smart  v.  ♦Morton,  5  E.  &  B.  30  (E.  C.  L.  R.  vol.  85), 
^^^^  Roberts  v.  Haines,  6  E.  &  B.  643  (E.  C.  L.  R.  vol.  88).(a) 
[Bramwell,  B. — Humphries  v,  Brogden  seems  to  me  to  be  rather 
against  jou.  The  effect  of  that  decision  is  that  the  owner  of  the  sur- 
face has  a  right  to  have  it  supported :  you  say  he  has  a  right  to  have 
it  supported  by  the  land  in  its  natural  state.  According  to  Humphries 
V.  Brogden,  if  artificial  support  had  been  substituted,  there  would  have 
been  no  ground  of  complaint.  Martin,  B. — The  rule  in  note  (2)  to 
Mellor  V.  Spateman,  1  Wms.  Saund.  346  b,  is  that  the  action  lies  where 
a  right  is  injured,  so  as  to  furnish  '*  evidence  in  future  in  favour  of  the 
wrongdoer :"  but  that  fails  here.]  It  is  not  laid  down  that  that  is  the 
only  case  in  which  the  invasion  of  a  right  is  a  ground  of  action. 
Nicklin  v.  Williams,  10  Exch.  259,t  asserts  the  principle  generally. 
[Btles,  J. — If  one  might  suppose  the  original  act  to  cause  damage 
inevitably  and  irretrievably,  it  might  be  as  you  say.]  Damage  is  not 
requisite  at  all :  the  action  lies  for  the  invasion  of  the  right ;  and  Nicklin 
V.  Williams,  which  affirms  that  view,  is  in  conformity  with  Ashby  v. 
White,  2  Ld.  Raym.  938,  and  with  Mr.  Smith's  note  on  that  case,  1 
Smith's  L.  Ca.  212.  [Willes,  J. — If  an  action  be  brought  for  an  in- 
fringement of  a  right,  and  damages  be  recovered  for  the  injury  thereby 
done,  will  the  consequence  be  that  no  action  can  be  brought  for  a  repe- 
tition or  continuance  of  the  infringement?]  There  can  be  no  fresh 
actbn  without  a  fresh  cause  of  injury.  [Willes,  J. — You  have  here 
two  successive  causes  of  injury,  the  digging  and  the  neglecting  after- 
wards to  supply  a  support.]  According  to  the  authorities,  as  pointed 
*fkVK'\  ^^^'  ^^g^^>  alleged  in  *the  declaration  and  confessed  in  the 
-'  plea  of  the  Statute  of  Limitations,  must  be  taken  to  have  origi- 
nated in  grant  (either  by  deed  or  prescription)  of  the  owner  of  the  land 
where  the  undermining  complained  of  took  place.  The  undermining 
violated  that  right,  and  gave  a  cause  of  action,  whether  there  was  damage 
or  not,  just  as  putting  a  bar  unlawfully  across  a  way  to  which  the  plain- 
tiff*  was  entitled  would  of  itself  be  a  cause  of  action ;  Bower  v.  Hill,  1 
New  Ca.  549,  555  (E.  C.  L.  R.  vol.  27),  Embrey  r.  Owen,  6  Exch.  353, 
368,t  Rodgers  v.  Nowill,  5  Com.  B.  109  (E.  C.  L.  R.  vol.  57),  Blofield 
V.  Payne,  I  B.  &  Ad.  410  (E.  C.  L.  R.  vol.  24),  The  Metropolitan  Asso- 
ciation V.  Fetch,  5  Com.  B.  N.  S.  504,  511  (E.  C.  L.  R.  vol.  94);  and 
the  jury  may  estimate  prospective  damages:  HodsoU  v,  Stallebrass,  11 
A.  &  E.  301  (E.  C.  L.  R.  vol.  39) ;  Violett  v.  Sympson,  8  E.  &  B.  344 
(E.  C.  L.  R.  vol.  92) ;  Lord  Oakley  v.  The  Kensington  Canal  Companv, 
5  B.  &  Ad.  138  (E.  C.  L.  R.  vol.  27) ;  Clegg  v,  Dearden,  12  Q.  B.  576 
(E.  C.  L.  R.  vol.  64) ;  Wordsworth  v.  Harley,  1  B.  &  Ad.  391  (E.  C.  L. 
R.  vol.  20).  Rowbotham  v.  Wilson,  8  E.  &  B.  123  (E.  C.  L.  R.  vol.  92), 
was  for  an  injury  to  the  surface  only :  that  case,  as  has  been  pointed 
out,  is  distinguishable  from  the  case  of  injury  to  a  house.  It  is  sug- 
gested that  the  rule  for  which  the  plaintiff  contends  would  produce 
hardship,  because  the  plaintiff*  did  not  know  of  the  act.  But  the  rule 
has  repeatedly  been  held  to  apply  in  cases  where  the  same  hardship 
would  exist:   Howell  v.  Young,  5  B.  &  C.  259  (E.  C.  L.  R.  vol.  11); 

(a)  In  Q.  B. ;  affirmed  on  appeal,  in  Exch.  Cb. :  Haines  o.  Roberta,  7  E.  A  B.  625  (S.  C.  L 
R.  vol.  90). 
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Brown  V.  Howard,  2  Br.  k  B.  73  (E.  C.  L.  R.  vol.  6) ;  Imperial  Gas  Light 
and  Coke  Company  v.  London  Gas  Light  Company,  10  Ex  oh.  39.  f 

ManUty^  in  reply. — An  action  would  certainly  lie  for  the  infringe- 
ment of  the  right :  but  the  right  here  was,  to  have  the  house  supported ; 
and,  as  long  as  it  was  *supported,  that  right  was  not  infringed,  r^^rj^ 
In  Nicklin  v.  Williams,  10  Exch.  259,t  the  disturbed  stratum  ^ 
was  itself  immediutely  necessary  to  the  support  of  the  house,  as  was 
assumed  by  the  Court  in  the  judgment.  Probably,  however,  the  lan- 
guage of  that  judgment  would  have  been  different  if  the  Court  had  had 
before  them  the  decision  of  the  Exchequer  Chamber  in  Rowbotham  v. 
Wilson.  Cur.  adv.  vult. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  Court. 

This  is  a  proceeding  in  error  upon  a  judgment  of  the  Court  of  Queen's 
Bench,  and  was  brought  to  question  the  decision  in  that  case  and  a 
judgment  of  the  Court  of  Exchequer  in  Nicklin  v.  Williams.  In  the 
Court  of  Queen's  Bench  Mr.  Justice  Wightman  differed  from  the 
majority  of  the  Court ;  some  of  whom  expressed  their  opinion  with  very 
great  doubt. 

The  question  argued  before  us  may  be  stated  in  a  very  few  words. 
The  plaintiff  was  owner  of  the  reversion  of  an  ancient  house.  The 
defendant,  more  than  six  years  before  the  commencement  of  the  action, 
worked  some  coal-mines  280  yards  distant  from  it.  No  actual  damage 
occurred  until  within  the  six  years. 

Question:  Is  the  Statute  of  Limitations  an  answer  to  the  action? 
Or,  in  other  words,  did  the  cause  of  action  accrue  within  the  six  years? 
The  majority  of  the  Court  of  Queen's  Bench  thought  it  did  not. 

The  right  to  support  of  land  and  the  right  to  support  of  buildings 
stand  npon  different  footings  as  to  the  mode  of  acquiring  them,  the 
former  being  primfi  facie  a  right  of  property  analogous  to  the  flow  of  a 
natural  river,  or  *of  air ;  Rowbotham  v.  Wilson,  8  E.  &  B.  123  r^gcc 
(E.  C.  L.  R.  vol.  92) ;  though  there  may  be  cases  in  which  it  '■ 
would  be  sustained  as  matter  of  grant  (see  The  Caledonian  Railway  Com- 
pany V.  Sprot,  2  Macq.  Sc.  App.  449) ;  whilst  the  latter  must  be  founded 
upon  prescription  or  grant,  express  or  implied :  but  the  character  of  the 
rights,  when  acquired,  is  in  each  case  the  same.  The  question  in  this 
case  depends  upon  what  is  the  character  of  the  right ;  viz.,  whether  the 
support  must  be  afforded  by  the  neighbouring  soil  itself,  or  such  a  por- 
tion of  it  as  would  be  beyond  all  question  sufficient  for  present  and 
future  support,  or  whether  it  is  competent  for  the  owner  to  abstract  the 
minerals  without  liability  to  an  action  unless  and  until  actual  damage 
is  thereby  caused  to  his  neighbour.  The  most  ordinary  case  of  with- 
drawal of  support  is  in  town  property,  where  persons  buy  small  pieces 
of  land,  frequently  by  the  yard  or  foot,  and  occupy  the  whole  of  it  with 
buildings.  They  generally  excavate  for  cellars,  and  in  all  cases  make 
foundations ;  and,  in  lieu  of  support  given  to  their  neighbour's  land  by 
the  natural  soil,  substitute  a  wall.  We  are  not  aware  that  it  has  ever 
been  considered  that  the  mere  excavation  of  the  land  for  this  purpose 
gives  a  right  of  action  to  the  adjoining  owner  and  is  itself  an  unlawful 
act,  although  it  is  certain  that  if  damage  ensued  a  right  of  action  would 
accrue.  So  also  we  are  not  aware  that,  until  the  case  of  Nicklin  v.  Wil- 
liams, 10  Exch.  259,t  it  had  ever  been  supposed  that  the  getting  coal 
or  minerals,  to  whatever  extent,  in  a  man's  own  land  was  an  unlawful 
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act,  although,  if  he  thereby  caused  damage  to  his  neighbour,  he  was  un- 
doubtedly responsible  for  it.  The  right  of  action  was  supposed  to  arise 
Wft'^RI  from  the  damage,  not  from  the  act  '"of  the  adjoining  owner  in  his 

J  own  land.  The  law  favours  the  exercise  of  dominion  by  every 
one  upon  his  own  land,  and  hid  using  it  for  the  most  beneficial  purpose 
to  himself. 

As  we  have  already  said,  the  defendant's  proposition  is  that  the 
adjoining  owner  is  entitled  to  have  the  adjacent  land  remain  in  its 
natural  condition ;  he  does  not  and  cannot  contend  that  an  artificial 
substitute  would  prevent  a  cause  of  action.  For,  if  he  did,  if  he  admitted 
that  a  man  might  excavate  the  natural  soil  to  an  extent  dangerous  to 
the  adjoining  owner,  provided  he  applied  a  remedy  in  time  to  prevent 
damage,  as  by  putting  props  or  a  wall,  this  consequence  would  follow : 
that  he  must  have  time  within  which  to  do  it ;  and  that  time  would  be 
any  time  until  damage  resulted ;  which,  in  effect,  would  be  to  say  that 
there  was  no  cause  of  action  till  actual  damage.  If  the  defendant  is 
right,  these  consequences  follow  :  whenever  a  mine  or  quarry  is  worked, 
the  worker  may  be  subjected  to  actions  by  all  surrounding  owners; 
nay,  they  would  in  self-defence  be  compelled  to  bring  them,  if  there  was 
any  reasonable  ground  to  suppose  that  the  working  would  in  time  pro- 
duce damage  to  their  property.  It  would  be  in  vain  that  the  worker 
should  say :  '*  You  will  not  be  injured ;  the  workings  are  not  injurious; 
if  they  turn  out  likely  to  be  so,  I  will  take  means  to  prevent  it;  at  all 
events  wait  till  you  are  injured.''  Vexatious  and  oppressive  actions 
might  be  brought,  on  the  one  hand ;  and,  on  the  other,  an  unjust  immu* 
nity  obtained  for  secret  workings  of  the  most  mischievous  character,  bat 
the  result  of  which  did  not  appear  within  six  years.  The  inquiry  in 
such  cases  would  be  little  better  than  speculative.  The  character  of  the 
soil,  the  inclination  of  the  strata,  the  depth  and  extent  of  the  works, 
*({^T\  ^^^  distance  and  nature  of  the  land  supposed  '"to  be  in  danger, 

-'  and  other  considerations,  would  make  the  inquiry  of  such  a  char- 
acter that  the  only  prudent  verdict  would  be  "Not  proven."  In  many 
cases,  damages  would  be  given  where  none  could  be  sustained ;  while 
they  would,  in  other  cases,  be  given  where  they  ought  to  be  withheld. 

There  is  no  doubt  that  for  an  injury  to  a  right  an  action  lies :  but 
the  <}uestion  is,  What  is  the  plaintiffs  right?  Is  it  that  his  land  should 
remain  in  its  natural  state,  unaffected  by  any  act  done  in  the  neighbour- 
ing land,  or  is  it  that  nothing  should  be  done  in  the  neighbouring  land 
from  which  a  jury  would  find  that  damage  might  possibly  accrue? 
There  is  no  doubt  that  in  certain  cases  an  action  may  be  maintained, 
although  there  is  no  actual  damage.  The  rule  laid  down  by  Serjeant 
Williams,  in  note  (2)  to  Mellor  v,  Spateman,  1  Wms.  Saund.  346  b,  is 
that,  whenever  an  act  injures  another's  right,  and  would  be  evidence  in 
future  in  favour  of  the  wrongdoer,  an  action  may  be  maintained  for  an 
invasion  of  the  right,  without  proof  of  any  specific  damage.  This  is  a 
reasonable  and  sensible  rule ;  but  it  has  no  application  to  the  present 
case ;  for  the  act  of  the  defendant  in  getting  the  coal  would  be  no  evi- 
dence in  his  favour  as  to  any  future  act :  getting  the  coal  was  an  act 
done  by  him  in  his  own  soil  by  virtue  of  his  dominion  over  it.  If  the 
question  were  unaffected  by  decision,  we  cannot  but  think  that  the 
contention  on  the  part  of  the  plaintiffs  in  error  is  correct.  That  on 
behalf  of  the  defendant  is,  that  the  action  must  be  brought  within  six 
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jearB  after  the  excayation  is  made,  and  that  it  is  immaterial  whether  any 
actual  damage  has  occurred  or  not.  The  jury,  according  to  this  view^ 
would  *have  therefore  to  decide  upon  the  speculative  question,  r^/»co 
Whether  any  damage  was  likely  to  arise ;  and  it  might  well  be  ^ 
that  in  many  cases  they  would,  upon  the  evidence  of  mineral  surveyors 
and  engineers,  find  that  no  damage  was  likely  to  occur,  when  the  most 
serious  injury  afterwards  might  in  fact  occur,  and  in  others  find  and 
give  large  isums  of  money  for  apprehended  damage,  which  in  point  of 
fact  never  might  arise.  This  is  certainly  not  a  state  of  the  law  to  be 
desired.  Og  the  other  hand,  the  plaintiffs  in  error  rely  upon  the  ordi- 
nary rule  that  damnum  and  injuria  must  concur  to  confer  a  right  of 
action,  and  that,  although  only  one  action  could  be  maintained  for 
damage  in  respect  of  such  a  claim,  nevertheless  it  would  be  essential 
that  some  damage  should  have  happened  before  a  defendant  was  made 
liable  for  an  act  done  in  his  own  land.  Actions  upon  contract  and 
actions  of  trespass  for  direct  injuries  to  the  land  of  another  are  clearly 
distinguishable. 

No  authority  is  cited  in  Nicklin  v.  Williams,  10  Exch.  259,f  for  the 
judgment  there  given :  and,  although  the  judgment  in  that  case  is 
distinct  upon  the  point,  it  nevertheless  was  extrajudicial ;  for  before  the 
former  action  was  commenced  it  is  obvious  that  actual  damage  had 
been  sustained ;  in  which  case  another  principle  applies,  viz.,  that  no 
second  or  fresh  action  can  under  such  circumstances  be  brought  for 
subsequently  accruing  damage:  all  the  damage  consequent  upon  the 
unlawful  act  is  in  contemplation  of  law  satisfied  by  the  one  judgment  or 
accord.  We  are  not  insensible  to  the  consideration  that  the  holding 
damage  to  be  essential  to  the  cause  of  action  may  extend  the  time  dur- 
ing which  persons  working  ^minerals  and  making  excavations  r«gco 
may  be  made  responsible ;  but  we  think  that  the  right  which  a  *- 
man  has  is  to  enjoy  his  own  land  in  the  state  and  condition  in  which 
nature  has  placed  it,  and  also  to  use  it  in  such  manner  as  he  thinks  fit, 
subject  always  to  this  :  that,  if  his  mode  of  using  it  does  damage  to  his 
neighbour,  he  must  make  compensation.  Applying  these  two  principles 
to  the  present  case,  we  think  that  no  cause  of  action  accrued  for  the 
mere  excavation  by  the  defendant  in  his  own  land,  so  long  as  it  caused 
no  damage  to  the  plaintiff;  and  that  the  cause  of  action  did  accrue  when 
the  actual  damage  first  occurred. 

We  should  be  unwilling  to  rest  our  judgment  upon  mere  grounds  of 
policy;  but  we  cannot  but  observe  that  a  rule  of  law,  or  rather  the 
construction  of  a  Statute  of  Limitation,  which  would  deprive  a  man  of 
redress  after  the  expiration  of*six  years,  when  the  act  causing  the 
damage  ^as  unknowE  to  him,  and  ihen  'in  very  many  instanci  he 
would  be  in  inevitable  ignorance  of  it,  would  be  harsh,  and  contrary  to 
ordinary  principles  of  law. 

The  judgment  must  therefore  be  reversed,  and  judgment  given  for 
the  plaintiffs.  Judgment  reversed. 


The  priociple  affirmed  by  the  Ex-  underljing  strata,  and,  subject  thereto, 
chequer  Chamber  in  the  decision  of  the  correlative  right  to  make  use  of 
the  foregoing  case,  that  the  right  of  such  strata  in  any  lawful  and  reason- 
support   to  soil  by  the  adjacent  and  able  manner,  are  Jure  naturoe,  or^  lu 
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other  words,  the  natural  incidents  of  fr.  1,  §  23 ;   2  Pardessns  Trait,  des 

property,  and  not  of  the  character  of  Servitudes ;  Savignj,  Possession,  trans, 

easements,  received  the  apparent  appro-  hy  Perry,  382 ;  Mackeldey  Droit  Rom. 

bation  of  the  House  of  Lords  in  Row-  §  326.     This  was  the  ground  taken  by 

botham  v.  Wilson,  2  Law  Times  N.  S.  the  Supreme  Court  of  Pennsylvania  in 

642 ;    and  see  Brown   v,   Robins,   4  Wheatley  v.  Baugh,  25  Penn.  St.  533, 

Hurlst.  &  Norm.  186.     This  view  is  where  it  was  held  that  the  use  of  a 

generally  adopted  in  the  United  States,  spring  which  depends  for  its  supply 

and  it  is  further  held  as  a  consequence,  upon  percolations  through  the  adjoining 

that,   except  by  grant    and    perhaps  strata,  for  the  purposes  of  a  tanneiy, 

prescription,  the  owner  of  land  cannot  by  the  owner  of  the  land  from  which 

gain  any  additional  right  of  support  by  it  issues,  though  for  more  than  twenty- 

the  erection  of  buildings   thereupon :  one  years,  would  not  create  the  pre- 

Lasala  v.    Holbrook,   4    Paige    169 ;  sumption  of  a  grant,  so  as  to  deprive 

Pantin  v.   Holland,  19   Johnson  92 ;  the  owner  of  the  adjoining  land  of  the 

Farrand  v.  Marshall,  21  Barb.  407,  S.  use  of  his  land  for  mining  or  other 

C.  19  Id.  380 ;  Thurston  v.  Hancock,  lawful   purposes,  though   thereby  the 

12   Mass.   221;   Rickart  v.  Scott,  7  spring  may  be  destroyed.     <<No  man,'* 

Watts  460 ;   Shreve  v.  Stokes,  8  B.  said  Chief  Justice  Lewis,  in  that  case, 

Monroe  453 ;  Charless  v.  Rankin,  22  "  can  be  barred  by  a  statute  of  limita 

Mo.  388 ;  McGuire  v.  Grant,  1  Dutch,  tion  for  not  bringing  his  action  withia 

356 ;  Radcliffe  v.  Brooklyn,  4  Comst.  the  prescribed  period,  until  it  is  first 

202.     The  consequence  necessarily  is  shown  that  he  had  a  cause  of  action 

that  until  the  owner  of  the  subjacent  which  he  could  have  maintained.    In 

strata  does  some  act  which  is  productive  analogy  to  the  statute,  no  presumption 

of  actual  and   present  injury  to  the  can  arise  against  a  party  on  the  groaod 

ownerof  the  neighbouring  soil,  no  action  of  long  enjoyment  of  a  privilege  by 

can  lie.     The  mere  possibility  or  proba-  another,   until.it  is   shown   that  the 

bility  of  future   damage   is   no  more  privilege,  in  some  measure,  interfered 

a  ground  for  an  immediate  remedy  at  with  the  rights  of  the  party  whose  grant 

law,  than  it  would  be  in  respect  to  acts  is  proposed  to  be  presumed,  and  that 

done  on  the  surface.     The  continued  he  had  a  legal  right  to  prevent  such 

exercise  of  the  right  itself,  as  it  is  not  enjoyment  by  proceedings  at  law.  *  ♦  ♦ 

necessary  to  its  establishment,  so  can-  Silence  or  acquiescence,  where  one  is 

not  be  an  infringement  upon  the  rights  not  injured,  and  has  no  cause  of  com- 

of  others.     Another  circumstance  of  plaint,  can  never  deprive  him  of  his 

great  weight,  of  course,  is  the  fact  that  rights  on  the  ground  of  presumption  of 

the  abuse  or  excessive  exercise  of  such  a  grant."     See  abo  Hoy  v.  Sterrett,  2 

a  right  is  necessarily  secret,  and  amounts  Watts  330. 

to  a  posiessio  clandestina.     See   the        There  is  nothing  in  this  doctrine  to 

observations  of  Bramwell,  B.,  in  Solo-  interfere  with  the  rule  that  an  action 

mons  V,  Vintners'  Company,  4  Hurlst.  will  lie  for  nominal   damages  for  the 

k  Norm.  602.   This  being  so,  there  can  infringement  of  a  right  which  b  ac- 

be  no  prescription  of  acquisition,  which  companied  by  no  appreciable  injury,  be- 

must  always  be  founded  on  acts  which  cause,  otherwise,  if  continued  without 

are  apparent,  notorious,  and  adverse;  interruption  for  a  sufficieot  time,  an 

or,  as  it  is  expressed   in   the   Roman  easement  might  be  acquired  by  pre- 

Law,  nee  dam  nee  precario :  Dig.  lib.  scription.     See  Pastorius  v.  Fisher,  1 

viii.,  tit.  5,  fr.  10;  lib.  xxxix.,  tit.  3,  Rawle27;  Kirkham  ».  Sharp,  1  Whart 
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533;  Delaware  and  Hudson  Canal  v.  scarcely  be  defined  enough  to  antborize 

Torrey,  33  Peon.  St.  149 ;  Blancbard  the  presumption  of  a  grant  from  bis 

V.  Baker,  8  Greenleaf  253 ;  Angell  on  omission  to  do  so. 
Watercourses,  §  135 ;  Wood  v.  Waud,        Tbere   can  be  no  doubt,  bowever, 

3  Ezcbeq.  748 ;  Tbompson  o.  Crocker,  tbat  in  a  suitable  case,  relief  could  be 

9  Pick.  59.     For  in  all  this  class  of  obtained  in  equity  upon  a  discoTery  of 

cases,  1st,  tbe   act  wbiob  constitutes  sucb   a  working  of  mines  as  would 

the  infringement  is  of  a  visible  apparent  certainly,  or  in  reasonable  probability, 

character,  and,  2d,  however  trifling  the  endanger  tbe  surface  of  the  adjoining 

injaiy,  it  is  still  an   immediate  and  land,  before   any  actual   damage  had 

direct  one.   In  cases  such  as  that  in  the  been  sustained :  Farrand  v,  Marshall, 

text,  however,  there  is  no  direct  injury,  21  Barb.  409 ;  Mitchell  v.  Dors,  6  Yes. 

nor  anything  but  the  probability,  more  147.     As  to  the  power  of  the  court 

or  less  strong,  of  injury  in  the  future,  to  grant  an  inspection  of  the  defendant's 

and  therefore  no  present  right  of  action,  mine,  in  such  a  case,  see  Attorney- 

Besides,  there  must  always  be  a  dubious  General  v.  Chambers,  12  Beav.  159 ; 

class  of  acts,  for  which  the  owner  of  Benuitt  v.  Whitehouse,  2  Law  T.,  N. 

land  might  well  be-  permitted  to  sue,  S.  45,  M.  R. ;   Ennof  v.  Barwell,  8 

ex  majori  cautela,  and  yet  which  would  Law  T.,  N.  S.,  170,  Vice  Ch.  Stuart. 


*The  Mayor,   Aldermen,   and  Burgesses  of  the  Borough  of   r^o^a 
CAMBRIDGE  v.  JOHN  DENNIS.    June  8.  L  ^^" 

The  condition  of  a  bond  recited  that  S.  had  been  appointed,  under  stat  5  &  6  W.  4,  o.  76, 
treasurer  to  a  borough ;  and  declared  that  it  had  been  agreed  that  the  obligor  should  join 
with  S.  in  the  bond  for  the  due  performance  of  the  office :  and  the  condition  was  declared  to 
be  that,  if  S.  should  duly  perform  the  office  according  to  the  provisions  of  the  said  statutes, 
and  of  such  statutes  as  might  be  thereafter  passed  relating  to  the  said  office,  the  bond  should 
be  Toid,  otherwise,  Ac. 

In  a  declaration  by  the  obligee  against  the  obligor,  it  was  averred  that,  under  the  appointment 
in  the  condition  mentioned,  and  divers  subsequent  annual  appointments  in  every  successive 
year,  8.  continued  to  be  treasurer  from  the  time  of  the  execution  of  the  bond  till  stat  6  ft  7 
Vict.  0.  89,  passed,  when  S.,  in  accordance  with  the  last-mentioned  Act,  was  appointed 
treasurer,  uid  held  office  during  the  pleasure  of  the  council  till  his  death ;  and  that  th« 
office,  at  S.'s  last  appointment,  and  until  his  death,  continued,  in  its  nature,  functions,  and 
duties,  to  be  the  same  office  as  that  mentioned  in  the  condition.  A  breach  was  then  assigned, 
alleging  a  malversation  by  S.,  while  he  remained  treasurer  as  aforesaid,  not  stated  to  have 
oecurred  within  the  year  from  his  first  appointment,  but,  to  wit,  on  a  day  named,  which  was 
subsequent  to  the  appointment  under  stat.  6  ft  7  Vict.  o.  89. 

Declaration  held  bad  on  demurrer.  For  that,  under  stat  5  ft  6  W.  4,  c.  76  (sect.  58),  tb« 
appointment  mentioned  in  the  condition  was  for  one  year  only ;  and  the  liability  of  the 
obligor  could  not  extend  to  the  holding  under  stat  6  ft  7  Vict  c.  89,  which  (sect  6)  makes 
the  office  to  be  an  office  held  during  the  pleasure  of  the  council. 

The  declaration  alleged  that  one  William  Herring  Smith,  since 
deceased,  the  defendant,  and  one  Charles  Edward  Brown,  on  4th 
December,  1839,  by  their  writing  obligatory,  sealed  with  their  respective 
seals,  acknowledged  themselves  to  be  jointly  and  severally  bound  to 
plaintiffs  in  1000/.,  to  be  paid  to  plaintiffs.  Which  said  writing  obliga- 
tory was  and  is  subject  to  a  condition  thereunder  written :  Whereby, 
after  reciting  that  the  said  W.  H.  Smith  had  been,  under  the  provisions 
of  the  statute,  &c.  (5  &  6  W.  4,  c.  76),  appointed  by  the  council  of  the 
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'    "■ »  " 

borough  of  Cambridge  to  be  treasurer  of  the  borough,  and  farther 
reciting  that  it  had  been  required  and  agreed  that  defendant  and  C.  E. 
Brown  should  join  with  the  said  W.  H.  Smith  in  the  said  writing  obliga- 
tory for  the  due  execution  of  the  said  office,  the  condition  of  the  said 
writing  obligatory  was  and  is  declared  to  be  such  that,  if  the  said  W.  H. 
*f)f)11  ^"^^^^  should  well  and  faithfully  account  to  the  ^plaintiffs  for  all 
^  and  every  sum  and  sums  of  money  which  might  come  to  his 
hands,  or  be  by  him  received  as  such  treasurer  as  aforesaid,  and  did  and 
should  in  all  things  well,  truly,  diligently,  and  faithfully,  to  the  best  of 
his  abilities,  and  according  to  the  provisions  of  the  statute  hereinbefore 
mentioned,  and  of  such  statutes  as  might  be  thereafter  passed,  relating 
to  the  said  office,  conduct  himself  in  the  said  office  of  treasurer,  and  well 
and  duly  perform  and  execute  all  and  every  the  duties  which  should 
belong  to  the  said  office,  then  the  said  writing  obligatory  should  be  void 
and  of  no  effect,  or  else  should  remain  in  full  force,  &c.     Averment  that, 
under  and  by  virtue  of  the  said  appointment  in  the  said  condition  of  the 
said  writing  obligatory  mentioned,  and  of  divers  subsequent  i^nnaal 
appointments  made  in  every  successive  year  by  the  council  of  the  said 
borough,  in  accordance  with  the  provisions  of  the  said  statute  in  the 
said  condition  mentioned  and  referred  to,  W.  H.  Smith  continued  to  be, 
and  was,  treasurer  of  the  borough  from  the  time  of  the  making  of  the 
said  writing  obligatory  until  and  upon  a  certain  day  after  the  passing 
of  an  Act,  ftc.  (6  &  7  Vict.  c.  89),  to  wit,  until  and  upon  the  9th 
November,  1843.     On  which  said  last-mentioned  day  W.  H.  Smith  was, 
in  accordance  with  the  provisions  of  the  said  last-mentioned  Act,  duly 
appointed  to  be  treasurer  of  the  borough,  to  hold  the  said  office  during 
the  pleasure  of  the  council  for  the  time  being  of  the  borough,  and  con- 
tinued to  be  and  was  treasurer  of  the  borough  under  and  by  virtue  of 
the  said  last-mentioned  appointment  until  and  upon  a  certain  day  passed 
before  the  commencement  of  this  suit,  to  wit,  until  and  upon  24th  April, 
1857.     On  which  said  last-mentioned  day  W.  H.  Smith  died.     That  the 
^/>/>Q-|  said  office  of  treasurer,  '^at  the  time  of  the  said  last-mentioned 
^^  appointment  of  W.  H.  Smith  thereto,  and  thence  during  his  con- 
tinuance therein,  by  virtue  of  the  last-mentioned  appointment,  was,  and 
continued,  in  the  nature,  functions,  and  duties  thereof,  the  same  office 
of  treasurer  in  the  said  condition  mentioned,  and  not  another  or  different 
office.     And,  for  assigning  a  breach  of  the  condition  of  the  writing  obli- 
gatory, plaintiffs  say  that,  whilst  W.  H.  Smith  continued  to  be  and  was 
such  treasurer  of  the  borough  as  aforesaid,  to  wit,  on  1st  September, 
1847,  and  on  divers  days  and  times  between  that  day  and  the  time  of 
the  death  of  him  the  said  W.  H.  Smith,  divers  sums  of  money,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  27457.  IO9.  4^., 
came  into  the  hands  of,  and  were  received  by,  him,  the  said  W.  H.  Smith, 
as  such  treasurer  as  aforesaid.     Yet  W.  H.  Smith  did  not  in  his  lifetime, 
nor  did  his  executors,  or  any  one  on  his  behalf,  since  his  death,  well  and 
faithfully,  or  at  all,  account  to  plaintiffs  for  the  said  moneys  so  received 
by  him  as  aforesaid,  or  any  part  thereof,  but  wholly  neglected  and  omitted 
so  to  do ;  and  the  same  still  remain  and  are  wholly  unaccounted  for  to 
plaintiffs.     And,  for  assigning  a  further  breach  of  the  condition  of  the 
writing  obligatory,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  plaintiffs  further  say  that  W.   H.  Smith  did  not, 
whilst  he  continued  and  was  such  treasurer  of  the  said  borough  as 
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aforesaid,  well,  truly,  and  faithfully,  and  according  to  the  provisions 
of  the  several  statutes  in  that  hehalf  relating  to  the  said  oflSce,  conduct 
himself  in  the  said  office  of  treasurer,  hut,  on  the  contrary  thereof,  he, 
the  said  W.  H.  Smith,  whilst  he  continued  to  he  and  was  such  treasurer 
as  aforesaid,  to  wit,  on  1st  September,  1847,  and  on  divers  days  and 
times  ^between  that  day  and  the  time  of  his  death,  wrongfully  r^ooo 
withheld  and  misapplied  divers  sums  of  money,  amounting  to  a  ^ 
large  sum  of  money,  to  wit,  the  sum  of  2745Z.  10s.  i^d.y  which  had  been 
before  then  collected  and  received  by  him  for  and  on  account  of  plain- 
tiffs, and  converted  the  same  to  his  own  use.  By  reason  of  which  said 
several  breaches  the  said  writing  obligatory  became  and  is  forfeited. 

Demurrer.     Joinder. 

The  defendant  also  pleaded  two  pleas;  to  which  the  plaintiffs  de- 
murred; and  the  defendant  joined  in  demurrer :  but,  no  judgment  having 
been  given  on  these  pleas,  the  report  is  confined  to  the  declaration. 

Lush,  for  the  plaintiff. — The  declaration  shows  a  good  cause  of  action. 
On  the  other  side,  it  will  be  argued  that  the  bond  was  conditioned  only 
for  the  due  performance  by  Smith  of  the  office  to  which  he  had  been 
appointed  and  which  he  held  when  the  bond  was  executed:  and  that 
this  office,  under  stat.  5  &  6  W.  4,  c.  76,  s.  58,  was  for  a  year  only ; 
,  and  that  the  breach  is  not  shown  to  have  occurred  before  the  expiration 
of  the  year.  But  the  condition  comprehends  the  performance  by  him 
of  duties  falling  upon  him,  not  only  under  that  statute,  but  under  ^^  such 
statutes  as  might  be  thereafter  passed."  Now,  under  a  subsequent 
statute,  6  &  7  Vict.  c.  89,  s.  6,  the  office  is  held  during  the  pleasure 
of  the  council.  Therefore,  within  the  obvious  meaning  of  the  con- 
dition. Smith  held,  throughout,  the  office  t(5  which  he  was  originally 
appointed.  Accordingly,  in  Mayor  of  Dartmouth  v.  Silly,  7  E.  « 
B.  97  (E.  G.  L.  B.  vol.  90),  where  the  condition  was  that  the  r^ooA 
♦treasurer  should  act  in  conformance  with  stat.  6  &  6  W.  4,  c.  ^ 
76,  "  and  all  other  laws  and  regulations  now  or  hereafter  to  be  in  force 
touching  the  said  office  of  treasurer,"  it  was  held  to  extend  to  the  per- 
formance of  duties  under  stat.  6  &  7  Vict.  c.  89,  which  passed  after  the 
original  appointment.  The  words  here  are  rather  stronger;  for  they 
expressly  refer  to  future  statutes.  The  insertion  of  these  words  distin- 
guishes the  case  from  the  authorities  which  may  be  cited  on  the  other 
side,  such  as  Lord  Arlington  v,  Merricke,  2  Saund.  403. 

Sir  Fitzroy  Kelly,  contri. — There  can  be  no  question  as  to  the  general 
rule.  Where  the  principal  incurs  a  new  liability  the  bond  is  at  an 
end,  unless  the  language  of  the  condition  expressly  includes  such  new 
liability.  In  that  case,  no  doubt,  the  surety  continues  liable,  because 
he  was  at  liberty,  if  he  chose,  to  contract  to  do  so.  He  may  contract 
to  be  liable  for  the  performance  of  a  duty  under  a  fresh  appointment. 
[Lord  Campbell,  C.  J. — And  that,  though  the  nature  of  the  office  be 
changed.]  That  may  also  be  provided  for,  by  apt  words.  Thus,  in 
Oswald  V,  Mayor,  Aldermen,  and  Burgesses,  of  Berwick-upon-Tweed, 
5  H.  L.  Ca.  856,(a)  the  covenant  had  the  words  "  in  consequence  of  the 
said  election,  or  under  any  annual  or  other  future  election:'*  and  the 
liability  was  held  to  continue  under  future  elections,  though  stat.  6  &  7 
Vict.  c.  89,  had  intervened.     And  in  Mayor  of  Dartmouth  v.  Silly,  7 

^(a)  In  Bom.  Proc,  affirming  the  Judgment  of  Exch.  Ch.  in  Mayor  of  Berwick  v,  Oswald,  3 
K.  A  B.  663  (B.  C.  L.  R.  roll  77),  which  affirmed  the  judgment  of  Q.  B.  in  Major  of  Berwick  r. 
Oswald,  1  £.  A  B.  295  (E.  C.  L.  R.  yoL  72). 


664  MAYOR  OF  CAMBRIDGE  v.  DENNIS.    T.  T.  1858. 

E.  k  B.  97  (E.  C.  L.  R.  vol.  90),  there  were  the  words  « whether  by 
*f)f)')1  virtue  of  '''his  present  or  any  subsequent  appointment  to  the  said 
-■  office:'*  those  words  of  course  did  away  with  any  objection  to 
the  want  of  identity  of  appointment :  but  there  are  no  such  words  here. 
Another  objection  there  was  raised,  it  is  true,  on  the  ground  that  the 
nature  of  the  office  was  changed ;  and  it  was  with  reference  to  this 
objection  that  the  words  pointing  to  future  regulations  were  insisted 
upon.  But  the  objection  here  is  to  the  want  of  words  applicable  to  any 
future  appointment  at  all.  The  mention  here  of  "such  statutes  as 
might  be  thereafter  passed"  is  for  the  purpose  of  meeting  any  objection 
arising  from  a  legislative  change  in  the  duties  during  the  year  over 
which  the  appointment  was  to  extend.  They  do  not  relate  to  a  change 
in  the  length  of  tenure.  Possibly,  if  a  statute,  during  that  year,  had 
enlarged  the  time  during  which  the  then  holders  were  to  retain  office, 
the  words  might  have  carried  the  liability  on ;  though  that  seems  very 
questionable.  The  decisions  mentioned  in  notes  (5),  («),  (/),  (^),  and 
(A),  to  Lord  Arlington  v.  Merricke,  2  Wms.  Saund.  414,  are  conclasive 
as  to  the  limitation  of  the  liability  in  cases  where  there  are  not  words 
like  those  in  Oswald  t;.  Mayor,  Aldermen,  and  Burgesses,  of  Berwick- 
upon-Tweed,  and  Mayor  of  Dartmouth  v.  Silly.  Peppin  v.  Cooper,  2 
B.  &  Aid.  431,  is  exactly  in  point.  There,  as  here,  the  office  (of  col> 
lector  of  assessed  taxes  under  stat.  43  G.  3,  c.  99,  s.  12)  was  annual ; 
and  the  condition  of  the  bond  (under  sect.  13)  was  for  faithful  collecting 
'*  from  time  to  time,  and  at  all  times  thereafter,"  all  rates,  &c.,  ^*  which 
then  were,  or  should  or  might,  at  any  time  thereafter,  be  rated,"  ftc. : 
and  it  was  held  that  the  condition  applied  only  to  the  current  year. 
^.^g/>-|  Abbott,  G.  J.,  said  that  the  ^words  ^'  at  all  times  hereafter"  mnst 
•^  be  construed  with  reference  to  the  recital  in  the  condition,  and 
to  the  nature  of  the  appointment  there  mentioned,  which  must  be  learned 
from  the  Act  of  Parliament.  In  Pybus  v.  Gibbs,  6  E.  &  B.  902  (E.  C. 
L.  JR.  vol.  88),  the  bond  was  held  to  be  at  an  end  because  the  nature  of 
the  office  (bailiff  of  a  county  court)  had  been  materially  altered  by  the 
enlargement  of  the  jurisdiction  consequent  upon  later  legislation. 

LtLsh  was  heard  in  reply. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  parties  did,  in  fact, 
look  beyond  the  current  year.  But,  judicially  and  technically,  I  am 
not  at  liberty  to  come  to  that  conclusion.  For,  according  to  the  autho- 
rities, when  the  office  in  respect  of  which  the  security  is  given  is  for  a 
year  only,  express  words  are  required  to  make  the  security  extend  to 
more  than  the  year.  It  seems  to  me  that  the  words  here  are  not  so 
strong  as  those  in  Oswald  v.  Mayor,  Aldermen,  and  Burgesses,  of  Ber- 
wick-upon-Tweed, 5  H.  L.  Ca.  856,  or  as  those  in  Mayor  of  Dartmouth 
t;.  Silly,  7  E.  &  B.  97  (E.  C.  L.  R.  vol.  90),  nor  stronger  than  those  in 
Peppin  V.  Cooper,  2  B.  &  Aid.  431.  I  should  have  thpught  that  the 
words  in  the  last-mentioned  case,  ^^at  all  times  thereafter,"  meant  that 
the  security  should  be  in  force  as  long  as  the  officer  held  the  office :  bat 
the  Court  held  that  this  was  not  so,  and  that  the  security  continued 
only  during  the  year  of  office.  I  think,  therefore,  that  the  words  here, 
'^such  statutes  as  might  be  thereafter  passed,"  apply  only  to  statutes 
that  might  be  passed  during  the  year  of  office :  it  seems  to  me  that  this 
*6671  ^^^^  ^^  ^^^  contradicted  by  the  circumstance  *that  the  plural 
-I   word,  ^'statutes,"  is  used.     I  think,  therefore,  that  the  sureties 
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are  not  responsible  for  anything  occurring  after  the  expiration  of  the 
current  year  of  office,  though  they  in  fact  probably  acted  upon  the  sup- 
position that  the  security  ran  on  as  long  as  the  party  was  in  office.  I 
must  therefore  hold  the  declaration  bad. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  do  not  know  that  I 
entirely  agree  with  my  Lord  as  to  what  was  probably  passing  through 
the  minds  of  the  parties  when  they  executed  this  bond.  I  incline,  from 
what  generally  passes  on  these  occasions,  to  believe  that  the  parties  did 
not  think  much  about  the  point,  but,  knowing  that  the  office  was  annual, 
gave  their  security  for  it  as  they  found  it.  However,  supposing  that  not 
to  be  so,  we  are  clearly  not  at  liberty  to  resort  to  such  considerations  in 
construing  this  instrument:  we  must  take  its  words,  and  apply  the  law 
to  them.  It  is  admitted  that,  prim&  facie,  the  security  would  be  limited 
to  the  time  for  which  the  office  was  appointed ;  and  it  lies  on  the  plain- 
tiffs to  displace  this.  And  that  seems  to  me  just.  The  obligor  knows 
at  the  time  the  extent  to  which  he  is  bound,  and  may  estimate  the  lia- 
bility which  will  devolve  on  him  during  the  time :  but  he  cannot  know 
what  liability  may  devolve  on  him  at  a  distant  time.  Suppose  two  dif- 
ferent instruments  in  writing  were  presented  to  him,  and  he  were  asked, 
"  Will  you  be  surety  for  one  year,  or  for  the  whole  life  of  the  officer  if 
he  continues  in  office?"  would  not  any  man  consider  that  there  was  a 
great  difference  between  the  two  ?  I  think,  therefore,  the  presumption 
is  that  the  defendant  proceeded  upon  the  state  of  things  which  he  knew 
to  exist ;  and  that  was,  that  the  officer  was  appointed  for  a  year,  and 
was  liable  to  be  not  ^appointed  for  a  second  year.  If  that  was  r«/*/^o 
presented  to  the  mind  of  the  surety,  he  would  execute  the  bond  ■- 
with  the  knowledge  that  his  liability,  unless  the  terms  of  the  instrument 
were  altered,  would  be  over  at  the  end  of  the  year.  Few  persons  un- 
dertake such  obligations  willingly ;  they  are  pressed  by  friends,  and  do 
not  like  to  refuse ;  but  the  less  the  risk  is,  the  better  they  are  pleased. 
Then,  what  are  the  words  here  upon  which  Mr.  Luah  relies  as  crea*;ing 
more  than  the  ordinary  liability ?  ''Such  statutes  as  might  be  there- 
after passed."  No  doubt  those  words  may  mean  ''  such  statutes  as  may 
be  passed  during  any  time  for  which  the  officer  shall  hereafter  be  ap- 
pointed;" but  they  may  mean  also  ''such  statutes  as  maybe  passed 
while  he  holds  under  the  present  appointment ;"  that  is,  the  current 

J  ear  of  office :  the  meaning  may  be  that  the  surety  is  willing  to  take 
is  chance  of  any  change  that  may  occur  during  the  year,  and  to  under- 
take such  contingent  liability  for  that  time.  Now,  if  the  latter  may  be 
the  meaning,  then  I  crave  in  aid  the  presumption  of  the  greater  proba- 
bility, which  I  think  overpowering.  I  think,  therefore,  that  judgment 
should  be  given  for  the  defendant. 

Erle,  J. — Looking  at  the  mere  words,  I  am  obliged  to  come  to  the 
same  conclusion.  The  bond  relates  to  an  appointment  under  the  statute. 
On  turning  to  the  statute,  we  see  that  the  appointment  is  for  one  year ; 
and  the  surety  says  that  he  will  engage  for  the  due  performance  of  the 
duties  as  long  as  that  appointment  lasts.  He  might  have  engaged  to  be 
liable  during  any  subsequent  appointment;  but  there  are  no  words  going 
so  far.  I  come  to  the  conclusion  very  unwillingly ;  for  I  cannot  help 
thinking  that  the  defendant  meant  to  be  liable  as  long  as  Smith  shou)  1 
be  treasurer. 
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♦6691  *Crompton,  J. — I  am  of  the  same  opinion.  It  is  important 
-'  that  we  should  judge  by  the  rules  of  law,  and  not  by  guess. 
Nothing  is  better  established  than  that  a  surety  executing  such  an 
instrument  as  this  is  to  be  taken  as  giving  security  only  in  respect  of  the 
existing  office.  When  there  is  a  reappointment,  he  has  a  right  to  say 
that  the  office  is  not  the  same.  When  the  bond  recites  an  appointment 
under  the  statute,  that  controls  the  subsequent  words,  and  shows  what 
the  office  is  for  which  the  obligor  becomes  responsible.  The  only  ques- 
tion, then,  is,  whether  we  here  find  words  altering  that  meaning;  for 
of  course  a  party  may  alter  it  by  words.  But  the  words  relied  upon 
clearly  refer  only  to  changes  that  may  take  place  in  the  nature  of  the 
duties  of  the  office,  not  to  anything  aifecting  the  term  for  which  it  in 
held.  In  Peppin  v.  Cooper,  2  B.  &  Aid.  431,  the  words  were  really 
much  stronger:  the  security  was  for  performance  of  the  duty  "at  all 
times  thereafter."  That  might  be  supposed  to  refer  to  fresh  appoint- 
ments: but  there  is  nothing  like  that  here.  The  cases  cited  by  Mr, 
Lush  have  been  properly  decided ;  but  they  are  very  different  from  this. 
In  Oswald  v.  Mayor,  Aldermen,  and  Burgesses,  of  Berwick-upon-Tweed, 
5  H.  L.  Ca.  856,  there  are  the  words  "  under  any  annual  or  other  future 
election:"  that  was  saying  plainly  that  the  security  was  not  to  be  con- 
fined to  the  exercise  of  the  office  under  the  then  existing  appointment. 
There  were  similar  words  in  Mayor  of  Dartmouth  v.  Silly,  7  E.  &  B.  97 
(E.  C.  L.  B.  vol.  90).  We  could  not  give  such  effect  to  the  words  in 
this  condition  without  breaking  in  upon  established  rules.  We  need  not 
decide  on  the  pleas.  Judgment  for  defendant 


♦670]    *CUNARD,  BRETT,  and  AUSTEN,  v.  HYDE.  June  8. 

The  Customs  Consolidation  Act,  1853  (16  A  17  Vict  o.  107),  enacts  (sects.  170,  171, 172)  thmk, 
before  any  clearing  officer  permits  a  ship  wbollj  or  partly  laden  with  timber  to  clear  oat 
from  any  British  port  in  North  America  or  Hondoras,  after  1st  September  or  before  Ist  May, 
he  shall  ascertain  that  the  whole  cargo  is  below  deck,  and  give  the  master  a  certificate  to 
that  effect;  and  the  master  shall  not  sail  without  such  certificate,  and  shall  not  allow  any 
part  of  the  cargo  to  be  upon  deck  (except  in  specified  cases  of  necessity) ;  and,  if  the  mastet 
sail  without  the  certificate,  or  load  in  the  mode  forbidden,  be  shall  forfeit  lOOl. 

Held  that,  where  a  master  sails  without  such  certificate,  or  loads  in  the  mode  prohibited,  •■ 
insurance  on  the  cargo  is  not  thereby  vitiated,  unless  the  insured  be,  at  the  time  of  effectizif 
the  insurance,  privy  to  the  act  of  the  master. 

Declaration  on  a  policy  of  insurance  at  and  from  Miramichi  to  port 
of  discharge  in  the  United  Kingdom,  calling  at  Cork  for  orders :  not  t<i 
discharge  on  the  east  coast  upon  any  kind  of  goods  and  merchandise! 
in  the  ship  called  D.  B. :  beginning  the  adventure  upon  the  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said  ship,  as  above, 
until  the  said  goods  and  mercnandises  should  be  safely  discharged  and 
landed;  valued  at,  on  freight  and  cargo,  including  dock  load,  820/. 
The  perils  insured  against  to  be  of  the  seas,  &c.  Averment:  That 
defendant  subscribed  the  policy  for  1507.,  and  became  insurer  to  that 
amount.  That,  after  the  making  of  the  policy,  goods  of  great  valae 
were  shipped  on  board  the  said  ship,  to  wit,  at  Miramichi,  to  be  carried 
as  cargo  on  the  voyage  in  the  policy  described,  for  certain  freight :  and 
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afterwards  the  said  ship,  with  the  said  cargo  on  board  thereof,  sailed  on 
the  said  voyage ;  and  the  policy  then  attached :  and  afterwards,  and 
whilst  proceeding  on  the  said  voyage,  and  during  the  continuance  of 
the  said  risk,  the  said  cargo  and  freight  were,  by  the  perils  of  the  seas, 
and  by  perils  insured  against,  wholly  lost.  Averment  of  interest  in 
plaintiffs  and  Alexander  Fraser,  or  some  or  one  of  them,  and  that  the 
insurance  was  for  the  use,  &c.,  of  the  person  or  persons  interested. 
That  all  conditions  necessary,  '*'&c.,  had  been  performed.  Breach :  r^^^^i 
non-payment  of  defendant's  subscription.  I- 

Plea.  That  the  said  policy  was  made  and  the  said  goods  shipped  on 
board  the  said  ship  after  the  passing  and  coming  into  operation  of  a 
certain  Act  of  Parliament  made  and  passed  in  the  17th  year  of  the 
reign  of  Her  present  Majesty,  intituled  '*  An  Act  to  amend  and  conso- 
lidate the  Laws  relating  to  the  customs  of  the  United  Kingdom  and  of 
the  Isle  of  Man,  and  certain  Laws  relating  to  trade  and  navigation  and 
the  British  possessions :"  and  that  the  said  goods  consisted  of  timber  and 
wood  goods ;  and  that  Miramichi,  in  the  said  policy  mentioned,  was  and 
is  a  British  port  in  North  America ;  and  that  the  said  ship  with  the  said 
goods  cleared  out  and  sailed  from  Miramrchi  aforesaid  after  the  first 
day  of  September  in  the  year  of  our  Lord  1856,  and  before  the  first 
day  of  May  in  the  year  of  our  Lord  1857,  to  wit,  on  the  14th  day  of 
September  in  the  year  of  our  Lord  1856 ;  and  that,  before  and  at  the 
time  of  the  said  ship  so  sailing  as  hereinbefore  mentioned,  the  whole  of 
the  said  cargo  was  not  below  deck ;  but,  on  the  contrary  thereof,  part 
of  the  said  cargo  was  loaded,  and  remained  and  was,  above  and  upon 
the  deck  of  the  said  ship,  contrary  to  the  statute  in  that  behalf  made 
and  provided :  and  that,  at  the  time  of  the  said  ship  so  sailing  us  afore- 
Baidy  the  master  of  the  said  ship  had  not  obtained  from  the  clearing 
ofEcer  any  certificate  that  the  whole  of  the  cargo  of  such  ship  was  below 
deck,  contrary  to  the  statute  in  that  behalf  made  and  provided  :  as  the 
person  or  persons  interested  in  the  said  cargo  and  freight  well  knew, 
before  and  at  the  time  of  loading  of  the  said  cargo  and  of  the  said  ship 
so  Bailing  as  aforesaid :  wherefore  the  defendant  says  that  the  said  voy- 
age was  and  is  wholly  illegal. 

Demurrer.     Joinder. 

*  Blackburn^  for  the  plaintiffs. — The  plea  is  founded  upon  The  r«^79 
Customs  Consolidation  Act,  1853,  16  4;  17  Vict.  c.  107.  By  L  ^'"^ 
sect.  170 :  "  Before  any  clearing  oflScer  permits  any  ship,  wholly  or  in 
part  laden  with  timber  or  wood  goods,  to  clear  out  from  any  British  port 
in  North  America  or  in  the  settlement  of  Honduras  for  any  port  in  the 
United  Kingdom,  at  any  time  after  the  first  day  of  September  or  before 
the  first  day  of  May  in  any  year,  he  shall  ascertain  that  the  whole  of 
the  cargo  of  such  ship  is  below  deck,  and  shall  give  the  master  of  such 
ship  a  certificate  to  that  effect;  and  no  master  of  any  ship  so  laden  shall 
sail  from  any  of  the  ports  aforesaid  for  any  port  of  the  United  King- 
dom, at  any  such  time  as  aforesaid,  until  he  has  obtained  such  certificate 
from  the  clearing  oflScer."  By  sect.  171:  "No  master  of  any  ship  in 
respect  of  which  such  certificate  as  aforesaid  has  been  obtained  shall 
place,  or  permit  or  cause  to  be  placed  or  remain,  upon  or  above  the  deck 
of  such  ship,  any  part  of  the  cargo  thereof,  until  such  ship  has  arrived 
at  the  port  of  her  destination :  provided  always,  that  if  the  master  of 
any  such  ship  consider  that  it  is  necessary,  in  consequence  of  the  spring- 
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ing  a  leak  or  of  other  damage  received  or  apprehended  during  the  voy- 
age, to  remove  any  portion  of  the  cargo  upon  deck,  he  may  remove  or 
cause  to  be  removed  upon  the  deck  of  such  ship  so  much  of  the  cargo, 
and  may  permit  the  same  to  remain  there  for  such  time,  as  he  considers 
expedient ;  provided  also,  that  the  store  spars  or  other  articles  neces- 
sary for  the  ship's  use  shall  not  be  taken  to  be  the  cargo  for  the  purposes 
of  this  Act."  By  sect.  172 :  "  If  any  master  of  any  ship  for  which 
such  certificate  as  aforesaid  is  required  sails  or  attempts  to  sail  without 
*(\7^1  ^^^^^S  obtained  such  certificate,  or  places  or  permits,  *or  causes 
-'  to  be  placed  or  to  remain  or  be,  upon  or  above  the  deck  of  such 
ship,  any  part  of  the  cargo  thereof,  except  in  the  cases  in  which  the 
same  is  not  hereby  forbidden,  he  shall  for  every  offence  forfeit  and  pay 
any  sum  not  exceeding  100/."  The  Legislature  has,  no  doubt,  here 
made  provisions  with  the  view  of  preventing  the  loading  of  timber  in 
the  manner  described  in  the  plea.  They  might  have  done  this  by  declar- 
ing that  every  voyage  where  the  provisions  were  not  observed  should  be 
to  all  purposes  illegal :  but  they  have  only  prescribed  duties  to  the  mas- 
ter, and  imposed  upon  him  a  penalty  for  his  default  in  such  duties.  He 
alone  would  be  cognisant  of  the  performance  or  non-performance :  there 
is  no  appearance  of  an  intention  to  subject  the  shippers  to  the  conse- 
quences of  an  illegal  acfventure  whenever  the  master,  without  their  pri- 
vity, has  stowed  a  single  log  of  wood  improperly.  In  the  same  way,  in 
the  original  Customs  Act,  13  &  14  C.  2,  c.  11,  the  duties  relating  to 
clearance,  prescribed  in  sect.  3,  are  imposed  on  the  captain,  master,  &c., 
"or  any  other  person  or  persons  taking  charge"  of  the  ship;  and  the 
penalties  are  imposed  on  such  persons.  A  clearance  violating  that  sta- 
tute does  not  make  the  voyage  illegal,  so  as  to  defeat  the  insurance: 
Atkinson  v.  Abbott,  11  East  135,(a)  where  Lord  Ellenborough  refers  to 
Planch^  V.  Fletcher,  1  Doug.  251,  as  a  decision  on  the  same  statute, 
though  the  report  of  the  latter  case  does  not  mention  the  statute.  As 
the  Legislature,  when  The  Customs  Consolidation  Act,  1853,  was  before 
them,  were  necessarily  cognisant  of  the  interpretation  put  on  the  cor- 
responding clauses  in  the  former  Act,  they  must  have  meant  the  same 

"^6741  ^^^°S*  ^^  *^^  ^^^^  ^^^^  ^°  insurance  on  goods  forming  part  of  a 
-*  homeward  cargo  is  not  vitiated  by  the  fact  that  other  part  of  the 
cargo  consists  of  goods  which  cannot  be  legally  imported  :  Pieschell  v, 
Allnutt,  4  Taun.  792:  the  illegality  there,  as  here,  was  merely  collate- 
ral. [Lord  Campbell,  C.  J. — It  will  be  argued  that  this  was  an  ille- 
gality to  which  the  consignee  was  a  party.]  The  plea  stops  far  short 
of  that :  it  avers  only  that  the  parties  interested  knew  that  the  captain 
was  sailing  without  a  certificate ;  but  it  does  not  show  that  they  had 
any  means  of  preventing  this.  [Crompton,  J. — Why  could  they  not 
have  remonstrated  ?]  Consistently  with  the  plea  they  may  have  done 
80,  informing  the  master  that  he  would  be  held  liable.  The  knowledge 
of  a  murder  is  consistent  with  perfect  innocence ;  the  party  murdered 
commonly  has  such  knowledge.  It  is  not  even  alleged  that  the  goods 
belonged  to  the  consignee.  [Lord  Campbell,  C.  J. — It  does  seem  that 
the  averment  as  to  knowledge  ought  to  be  of  knowledge  at  the  time  of 
the  insurance.]  Even  that  would  have  been  insufficient:  the  policy 
mieht  have  been  made  abroad  by  an  agent  who,  previously  to  making 
it,  had  communicated  the  information  to  the  consignees,  and  such  infer- 

(o)  Sm  p.  141.    8.  C.  (Dot  a  p.),  1  C«mpl>.  635. 
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mation  might  have  reached  them  just  before  the  moment  at  which  the 
*  policy  was  executed,  without  giving  them  the  means  of  interference. 
The  general  principle,  however,  seems  to  be  well  laid  down  in  Phillips's 
Treatise  on  the  Law  of  Insurance,  ch.  ill.  s.  ii.  §  221  (vol.  1,  p.  136, 
3d  ed.  Boston) :  ^^  A  contravention  of  law,  though  it  have  relation  to 
the  subject  of  the  risk,  still  will  not  affect  the  insurance  if  it  be  remote 
and  distinct  from  the  contract,  or  only  collateral  and  concomitant  with 
it,  or  incidental,  or  ^merely  precedent  or  subsequent,  and  not  refine 
constituting  a  part  of  it  or  embracing  and  imbuing  its  stipula-  ^ 
tions.  Thus  it  is  not  a  good  objection  against  an  insurance  on  goods, 
that  they  were  purchased  with  the  proceeds  of  a  former  cargo  exported 
in  contravention  of  law.  Kenyon,  G.  J. :  (a)  '  If  this  objection  were 
well  founded,  in  deciding  on  a  claim  made  oh  a  policy  of  insurance,  it 
would  be  necessary  to  examine  the  past  conduct  of  the  assured,  to  see 
whether  they  had  illegally  acquired  the  funds  with  which  the  goods  were 
purchased.  We  cannot  enter  into  considerations  of  that  kind ;  we  must 
confine  ourselves  to  the  immediate  transaction  before  us.'  So,  where 
the  master  in  the  course  of  the  voyage  took  on  board  a  smuggled  chain 
cable,  though  he  had  intended  so  to  do  at  the  time  of  sailing,  Mr.  Jus- 
tice Story  said  it  *  was  a  collateral  act,  no  more  touching  the  legality 
of  the  voyage  than  if  there  had  been  taken  on  board  some  illegal  ship 
stores,*  and  accordingly  held  that  the  policy  on  the  ship  was  not  thereby 
defeated.  So  not  stowing  water  below  deck,  as  required  by  a  statute, 
or  not  taking  on  board  a  pilot  where  a  forfeiture  is  incurred  thereby, 
does  not  render  the  voyage  illegal."  The  American  statutable  regula- 
tion, last  referred  to,  appears  to  be  very  analogous  to  those  contained 
in  the  clauses  now  before  the  Court. 

Eonyman,  contrsl. — If  the  v.oyage  be  illegal,  it  will  follow  that  the 
insurance,  being  an  indemnity  for  doing  an  illegal  act,  is  illegal.  Now, 
though  the  owner  of  the  cargo  be  not  liable  criminally  for  the  acts  of 
the  master,  ''^he  is  subject  to  all  civil  liabilities  resulting  from  r«gi7g 
Bach  acts.  The  object  of  the  clauses  in  question  was,  as  in  the  ^ 
previous  statute  3  &  4  Vict.  c.  36,  to  prohibit  a  dangerous  mode  of 
stowing.  The  act  here  done  was  in  violation  of  a  legal  prohibition,  and, 
being  done  with  the  knowledge  of  the  insured,  made  the  whole  transac- 
tion illegal  as  to  them. 

Blackburn  was  not  called  on  to  reply. 

Lord  Campbell,  C.  J. — It  is  quite  clear  that  the  insured  cannot  be 
liable  to  lose  the  benefit  of  the  insurance  on  account  of  the  misconduct 
of  the  master,  unless  they  were  privy  to  and  cognisant  of  such  miscon- 
duct at  the  time  when  the  insurance  was  effected.  This  I  should  hate 
said,  even  if  the  statute  had  contained  a  positive  prohibition,  instead  of 
merely  imposing  a  penalty.  The  object  of  the  enactment  was  to  pro- 
tect human  life  and  property  in  the  case  of  goods  shipped  at  the  time 
of  the  year  mentioned  in  the  clauses.  It  would  be  monstrous  injustice 
to  say  that  the  owners  of  the  goods  are  to  lose  their  insurance  wherever 
tbe  master  violates  these  regulations ;  such  was  not  the  object  of  the 
Legislature.  If  anything  illegal  were  contemplated  by  the  owners,  it 
would  be  another  question :  without  that,  we  cannot  hold  the  contract 
of  insurance  void.  Mr.  Honyman  therefore  must  rely,  as  indeed  he 
does,  on  the  averment  of  the  knowledge  by  the  .consi^neeB.    Bi|t  it 

(«)  The  raferenoe  ti  to  the  Jadgment  of  Lord  KohjoHi  G.  J.,  in  Biid  v.  Appleton,  8  T.  fi.  ACS. 
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appears  only  that  their  knowledge  existed  at  the  time  of  the  loading, 
which  might  be  after  the  policy  had  been  effected.  It  is  quite  consistent 
with  the  averments  in  this  plea,  that  the  insured,  when  they  heard  of 
the  mode  of  loading,  were  greatly  displeased. 

*6771  *CoLERiDOE,  J. — It  is  quite  enough  for  the  decision  of  this 
^  case,  that  the  Act  does  not  make  the  voyage  illegal,  so  as  to 
vitiate  the  insurance  with  respect  to  innocent  persons.  The  Legislature, 
as  Mr.  Blackburn  says,  might  have  done  so ;  but  there  would  have  been 
great  hardship  in  that.  Ail  that  the  Legislature  has  done  is  to  make 
the  act  illegal  on  the  part  of  the  roaster.  If  parties  know  of  such  act, 
and,  intending  that  it  should  be  done,  effect  an  insurance,  they  cannot 
recover.  But  there  is  nothing  of  that  sort  here.  The  plea  does  not 
show  that  the  insured  knew  of  the  master's  act,  in  the  sense  of  consent- 
ing to  it  and  wishing  it  to  be  done. 

Erle,  J. — The  statute  prohibits  loading  in  a  particular  way  in  certain 
times,  and  imposes  a  penalty  on  the  master  if  he  does  that.  No  one 
is  affected,  except  the  master  and  persons  acting  with  him. 

Grompton,  J. — For  the  present  purpose,  it  is  sufficient  to  say  that  it 
does  not  appear  that  there  was  any  privity  between  the  insured  and  the 
master.  Judgment  for  the  plaintiffs. 


*6781  *^^®   QUEEN  V.   The  Inhabitants  of  FORDINGBBIDGE. 
-*  June  5.  (a) 

To  proTe  a  eettlement  by  apprentioesbip,  eyidenoe  was  given  that  proper  search  had  been  mad« 
for  an  indenture,  but  in  yain ;  and  a  person  was  called  who  deposed  that,  more  than  sixty 
years  back,  he  worked  with  the  same  master  as  the  panper,  and  always  beliered  him  to  be 
apprenticed  to  that  master;  that  the  panper  was  instructed  there  by  a  journeyman,  aad 
lodged  and  boarded  in  the  house,  with  two  others  who  were  apprentices. 

Held,  that  this  was  evidenoe  from  which  a  settlement  by  apprenticeship,  under  an  indentars, 
might  be  presumed. 

On  appeal  against  an  order  for  the  removal  of  William  Duel!  and 
family  from  the  parish  of  Fordingbridge,  in  Hampshire,  to  the  parish  of 
St.  Thomas,  New  Sarum,  Wiltshire,  the  Sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  a  case,  in  substance  as  follows. 

The  only  material  ground  of  removal  was :  *'  That  the  pauper,  W. 
Duell,  and  his  wife  and  six  children,  are  last  legally  settled  in  the  parish 
of  St.  Thomas ;  for  that  he,  the  said  W.  Duell,  is  the  legitimate  son  of 
James  Duell,  late  of,"  &c.,-^Uailor,  deceased;  and  that  the  said  W. 
Duell  derives  and  now  has  a  settlement  in  right  of  his  said  father  in  the 
parish  of  St.  Thomas,  in  this,  to  wit,  that,  in  or  about  the  years  1791 
and  1792,  the  said  J.  Duell,  the  father,  was  then  an  in-door  apprentice 
to  one  Mr.  Brownjohn,  a  tailor,  residing  in  the  parish  of  St.  Thomas ; 
that  the  said  J.  Duell  served  the  said  Mr.  Brownjohn  in  his  dwelling- 
house  in  the  same  parish  of  St.  Thomas  during  his  apprenticeship,  that 
is  to  say  for  the  space  of  forty  days  and  upwards ;  that  the  said  W. 
Duell,  the  pauper,  derives  a  settlement  from  his  father  in  respect  of  the 
said  apprenticeship."    •. 

The  fourth  ground  of  appeal  was :  "  That  the  said  J.  Duell  was  never 

(«)  Th«  report  of  thii  ease  has  been  aooidAatiUy  mitpliMd. 
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bound  apprentice  to  the  said  Mr.  Brownjohn  by  any  indenture  of 
apprenticeship." 

*The  only  question  in  dispute  at  the  trial  of  the  appeal  arose  r^t^nq 
upon  the  fourth  ground  of  appeal.  L 

In  order  to  prove  the  apprenticeship,  Andrew  Geary  was  called  by 
the  respondents,  and  deposed  as  follows :  **  I  am  ninety  years  of  ape. 
In  the  years  1791  and  1792  I  worked  for  Mr.  Brownjohn;  he  lived  in 
the  Oatmeal  Row,  in  the  parish  of  St.  Thomas,  New  Sarum.  J.  Duell 
worked  there  at  the  time.  He  was  a  boy.  I  supposed  him  to  be  an 
apprentice.  He  worked  under  a  journeyman  who  was  there,  and  was 
instructed  by  the  journeyman.  He  resided  and  lodged  in  the  house 
there.  He  lived  with  his  master  until  he  was  out  of  his  time.  He  took 
his  meals  with  the  family.  There  were  two  others  who  also  lived  and 
boarded  in  the  house  as  apprentices,  and  were  instructed  in  the  art  and 
mystery  of  a  tailor.  J.  Duell  was  the  oldest  of  the  three.  The  names 
of  the  others  were  Lawford  and  Moody.  The  journeymen  did  not  board 
in  the  bouse,  but  took  their  meals  in  their  own  houses.  When  J. 
Duell  did  his  work  to  the  satisfaction  of  his  master,  I  have  known  his 
master  to  give  him  a  shilling.  I  have  seen  his  master  praise  his  work." 
Upon  cross-examination,  the  witness  said :  "  I  first  went  to  Brownjohn 
in  1791.  I  worked  there  for  a  twelvemonth.  On  the  second  occasion 
I  was  there  for  half  a  year ;  at  that  time  J.  Duell  worked  there.  I  took 
my  meals  at  home ;  so  did  all  the  men  except  the  apprentices.  Moody 
and  Lawford  were  dead."  On  re-examination,  the  witness  said:  "When 
I  left  Mr.  Brownjohn's  I  worked  at  a  shop  close  by,  in  Salisbury  Close. 
I  know  the  said  J.  Duell  worked  at  the  said  Mr.  Brownjohn's  all  the 
remainder  of  his  time.  I  sometimes  saw  J.  Duell  when  I  worked  in  the 
close." 

*Sarah  Duell  was  then  called,  and,  being  sworn,  deposed  as  rt/^oQ 
follows :  "I  am  the  widow  of  J.  Duell ;  he  died  three  years  ago. .  *• 
I  am  the  mother  of  W.  Duell  the  pauper.  I  was  married  nearly  sixty 
years  ago.  My  husband  was  the  son  of  James  Duell,  of  Hall;  in  Hamp- 
shire. The  pauper  is  my  son,  born  in  lawful  wedlock.  My  husband 
was  a  tailor.  I  knew  him  six  months  before  we  married.  I  looked 
among  his  papers  for  an  indenture,  but  could  not  find  it." 

It  was  then  proposed  to  examine  her  further,  as  to  a  conversation  with 
her  husband  with  reference  to  an  indenture  of  apprenticeship.  This 
was  objected  to  by  the  counsel  for  the  appellnnts:  but,  after  discussion, 
the  Court  decided  upon  allowing  the  examination  to  proceed,  saving  the 
right  to  the  appellant's  counsel  to  renew  their  objection  when  the  ex- 
amination should  be  concluded.  And  the  witness  then  stated :  "  My 
husband  and  I  have  often  had  conversation  on  the  subject  of  his  appren- 
ticeship; he  has  frequently  spoken  of  his  indenture  of  apprenticeship; 
I  have  heard  him  say  repeatedly  that,  when  he  and  his  master  changed 
indentures,  his  master  gave  him  half  a  crown  to  drink  his  health  ;  he 
said  he  delivered  his  indenture  to  his  fttther,  and  never  saw  it  afterwards." 

It  was  admitted  by  the  ap'pellants  that  full  search  had  been  made  for 
an  indenture,  but  that  none  had  been  found.  And  the  appellants' 
counsel  then  renewed  their  objection,  and  contended  that  the  evidence 
of  Sarah  Duell  last  stated  was  not  admissible ;  and  that,  without  that, 
there  was  no  evidence  of  the  apprenticeship  of  the  said  J.  Duell.  The 
respondents'  counsel  contended  that  the  said  evidence  was  admissible ; 
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*6811  ^°^'  ^^  ^^  ^^^  ^^^'  ^^^^  *  without  it  there  was  evidence  of  such 
^  apprenticeship.  The  Quarter  Sessions  thought  that  the  evidence 
was  not  admissible,  and  that,  without  it,  there  was  not  any  evidence  of 
the  apprenticeship :  and  they  quashed  the  order,  subject  to  the  opinion 
of  the  Court  as  hereunder  stated. 

If  the  Court  should  be  of  opinion  that  the  said  evidence  of  Sarah 
Duell  was  admissible  in  proof  of  the  existence  of  an  indenture  of 
apprenticeship,  or  that  without  the  said  evidence  there  was  sufficient 
evidence  to  establish  an  apprenticeship  as  alleged  in  the  said  grounds  of 
removal,  the  order  of  the  Sessions  was  to  be  quashed  and  the  order  of 
removal  confirmed.  But,  if  the  Court  should  be  of  opinion  that  the 
said  evidence  was  not  admissible  as  aforesaid,  and  that  without  the  said 
evidence  there  was  not  sufficient  evidence  to  establish  an  apprenticeship 
as  aforesaid,  then  the  order  of  Sessions  was  to  be  confirmed  and  the 
order  of  removal  quashed. 

Monk  and  0.  B.  Euaaell^  in  support  of  the  order  of  Sessions. — ^First, 
as  to  the  evidence  of  Sarah  Duell.  The  conversation  between  her  and 
her  husband,  now  deceased,  is  inadmissible  to  prove  the  existence  of  an 
indenture.  Where  the  existence  of  a  document  is  proved  aliunde,  hear- 
say evidence  of  the  person  having  the  custody  of  the  document  has  been 
admitted,  for  the  purpose  of  showing  where  search  ought  to  be  made. 
But  such  evidence  has  never  been  admitted  to  prove  the  express  fact  of 
the  existence  of  the  document.  In  Rex  v.  Morton,  4  M.  &  S.  48  (£.  C 
L.  R.  vol.  30),  hearsay  evidence  as  to  the  destruction  of  an  indenture 
"^6821  ^^  admitted;  but  it  was  admitted,  not  for  the  purpose  of 
•^  *proving  the  fact  of  there  having  once  been  an  indenture,  but, 
that  being  proved  aliunde,  of  showing  that  sufficient  search  had  been 
made.  And,  in  Rex  v.  Rawden,  2  A.  &  E.  156  (E.  C.  L.  R.  vol.  29), 
similar  evidence  was  rejected,  on  the  ground  that  there  was  no  proof 
aliunde  that  the  indenture,  the  loss  of  which  it  was  sought  to  prove,  had 
ever  been  in  the  custody  of  the  person  whose  statement  with  re?pect  to 
it  was  tendered.  In  Rex  v.  Kenilworth,  7  Q.  B.  642  (E.  C.  L.  R.  vol. 
53),  the  hearsay  evidence  was  that  of  the  party  having  the  custody  of 
the  document,  and  was  admitted  only  to  show  that  proper  search  had 
been  made. 

Next,  the  remaining  evidence  is  not  sufficient  to  establish  the  fact  of 
an  apprenticeship.  To  hold  that  it  is  would  be  to  hold  that  the  existence 
of  an  instrument  may  be  presumed  from  circumstances.  [Lord  Camp- 
bell, C.  J. — ^Marriage,  the  most  important  of  all  contracts,  is  often 
presumed  from  circumstances.]  Here,  not  only  a  contract,  but  a  con- 
tract by  deed,  must  be  presumed.  [Lord  Campbell,  C.  J.-r-If  we  pre- 
sume a  contract  at  all,  we  may  presume  that  all  proper  requisites  to  it 
have  been  performed.]  No  doubt :  but  a  contract  cannot  be  presumed 
at  all  when  it  is  necessarily  a  contract  by  deed.  Rex  v.  St.  Marylebone, 
4  D.  &  R.  475  (E.  C.  L.  R.  vol.  16)  may  be  relied  on  by  the  respondents. 
But  that  case  is  contradicted  by  the  later  case  of  Rex  v.  Rawden. 
[Lord  Camp^hbll,  C.  J. — No :  there  the  question  was  as  to  the  admissi- 
billity  of  certain  hearsay  evidence  only.]  In  Rex  v,  St.  Marylebone, 
the  general  evidence  was  much  stronger  than  here ;  and  Bayley,  J.,  in 
*6831  S^^^^S  judgment,  relies  principally  on  a  circumstance  which  is 
-■  wanting  in    the  present  *case,  namely,  subsequent  relief  of  the 
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pauper's  wife  by  the  parish  in  which,  if  there  had  been  an  apprenticeship 
at  all,  he  would  have  gained  a  settlement.  The  question  of  presumption, 
moreover,  being  a  question  of  fact,  is  for  the  Sessions;  and  the  Court 
will  not  interfere  with  their  decision.  [Lord  Campbell,  C.  J. — We 
have  to  say  whether  they  were  or  were  not  hound  to  presume  an  inden- 
ture of  apprenticeship,  upon  the  facts  stated  in  the  case.]  They  were 
certainly  not  bound  to  do  so:  the  evidence  is  not  even  sufficient  to  prove 
an  apprenticeship  of  any  kind,  still  less  a  regular  apprenticeship  by  in- 
denture. It  is  quite  consistent  with  the  pauper  having  been  nothing 
more  than  a  menial  servant.  [Erlb,  J. — I  think  not. — But,  if  it  were, 
it  might  still  be  evidence  to  show  an  apprenticeship,  though  not  conclu- 
sive evidence.  Partnership  is  often  presumed  from  circumstances  which 
are  nevertheless  consistent  with  other  relations,  such  as  that  of  principal 
and  agent,  between  the  parties.] 

W.  M.  Cooke  and  Yonge^  contrS,,  were  not  called  upon. 

Lord  Campbell,  C.  J. — We  are  asked  to  say  whether  there  was 
reasonable  evidence  from  which  the  Sessions  could  infer  the  existence 
of  an  indenture  of  apprenticeship.  I  am  of  opinion  that  there  was, 
upon  the  principle  laid  down  by  Bayley,  J.,  in  Rex  v.  St.  Marylebone, 
4  D.  &  R.  475  (E.  C.  L.  R.  vol.  16).  "  The  general  rule  applicable  to 
the  doctrine  of  presumption  is,  that  we  are  to  presume  that  which  rea- 
sonably accounts  for  the  actual  existing  state  of  things."  Now  here  is 
a  state  of  things  which  can  reasonably  be  accounted  for  by  supposing 
the  existence,  at  one  *time,  of  an  indenture  of  apprenticeship,  ri^^aoA 
and  not  by  any  other  supposition.  There  is,  certainly,  a  bare  ^ 
possibility  the  other  way ;  but  no  reasonable  man  could  doubt,  on  such 
evidence  as  this,  that  there  had  been  an  indenture.  In  Rex  v,  St.  Mary- 
lebone, two  most  learned  Judges  agree  that  the  existence  of  such  a 
document  may  be  presumed  from  facts:  and  in  that  case,  as  in  the 
present,  there  was  no  evidence  aliunde  of  the  existence  of  the  indenture. 
That  case,  which  appears  to  be  very  distinctly  reported,  is  an  express 
authority  upon  the  question  before  us;  and  there  is  no  case  to  the 
contrary.  In  Rex  v.  Morton,  4  M.  &  S.  48  (E.  C.  L.  R.  vol.  30), 
and  Rex  v.  Rawden,  2  A.  &  E.  156  (E.  C.  L.  R.  vol.  29),  the  question 
was  as  to  the  admissibility  of  certain  declarations  given  in  hearsay 
evidence.  The  circumstances  here  leave  no  doubt  whatever  on  my 
mind  that  an  indenture  of  apprenticeship  was  executed,  under  which  a 
settlement  was  gained. 

(Coleridge,  J.,  was  absent.) 

Erlb,  J. — I  am  of  the  same  opinion.  The  question  here  is  whether, 
upon  this  evidence,  a  reasonable  man  would  infer  that  the  man  had  been 
bound  apprentice  ?  I  know  of  no  rule  of  law  requiring  technical  proof 
of  the  existence  of  an  indenture  of  apprenticeship,  or  of  any  other  deed, 
or  which  prohibits  the  presumption  of  the  existence  of  the  deed  from 
circumstances.  In  the  present  case  a  long  time  has  elapsed  since  it  could 
have  been  executed ;  and  it  is  scarcely  likely  that  it  could  be  found ; 
and  proper  search  appears  to  have  been  made  for  it.  Then  we  have  the 
evidence  of  a  companion  of  the  man  who  worked  with  him ;  and  his 
statements  go  *most  strongly  to  show  an  apprenticeship.  The  r*gQ5 
evidence  therefore,  on  the  whole,  is  quite  sufficient  to  warrant  the  ^ 
inference  that  there  was  a  regular  indenture  of  apprenticeship.  The 
relations  of  landlord  and  tenant,  of  partnership,  of  marriages,  are  fre- 
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quently  presumed  from  the  conduct  of  the  parties  being  consistent  i^ith 
that  state  of  things,  and  more  consistent  with  that  than  with  any  other. 
Upon  that  principle  I  think  the  relation  of  master  and  apprentice  maj 
fairly  be  presumed  here. 

(Crompton,  J.,  was  absent.)  •  Order  of  Sessions  quashed. 


HODGSON  V.  JOHNSON.    June  9. 

By  agreement,  not  in  writing,  between  plaintiff  and  defendant,  it  was  agreed  tbat  plaintiff 
should  take  possession  of  a  brickyard,  which  defendant  was  oceapjing  as  tenant,  and  take 
the  plant  and  bricks  there  at  a  valuation ;  and  that  defendant  shonld  pay  up  all  rent  then  due, 
and  endeavour  to  induce  the  landlord  to  accept  plaintiff  as  tenant. 

Plaintiff  took  possession  of  the  brickyard,  and  gave  defendant  a  warrant  of  attorney  as  aecurity 
for  payment  of  the  sum  at  which  the  bricks  and  plant  were  valued.  A  distress  was  after* 
wards  put  in  upon  the  premises,  and  the  plant  and  bricks  sold,  for  rent  due  from  defendant 
before  the  agreement ;  and  plaintiff  was  turned  out  of  possession  by  the  landlord. 

In  ui  action  by  plaintiff  a^^ainst  defendant,  for  the  breach  of  the  agreement  to  pay  up  the 
rent: 

Held,  that  the  contract  and  consideration  were  each  single  uid  entire ;  that  the  contract,  taken 
in  its  entirety,  was  a  contract  for  the  sole  of  an  interest  in  lands,  and,  not  being  in  writing, 
was  voidable  under  sect  4  of  the  Statute  of  Frauds ;  and  that  plaintiff,  therefore,  could  not 
sever  and  sue  upon  that  part  which  related  to  the  payment  of  the  rent^ 

The  declaration  (as  amended,  as  after  stated)  alleged  that,  before  and 
at  the  time  of  the  making  of  the  promise  by  defendant  hereinafter 
mentioned,  defendant  held  certain  premises  with  the  appurtenances,  as 
tenant  thereof  to  one  H.  T.,  at  a  certain  yearly  rent  payable  by  defend- 
ant to  the  said  H.  T.,  and  was  possessed  of  certain  plant,  goods  and 
*fi8fi1  chattels  in  and  upon  the  said  premises,  *and  was  desirous  of  sell- 
^  ing  and  disposing  of  the  said  plant,  goods  and  chattels  to  the 
plaintiff,  and  of  procuring  the  plaintiff  to  be  accepted  by  the  said  H.  T. 
as  tenant  of  the  said  premises ;  and  thereupon  afterwards,  to  wit,  on,  &c., 
in  consideration  that  the  plaintiff  would  purchase  the  said  plant,  goods 
and  chattels  at  a  valuation,  and  take  possession  of  the  said  premises 
,  with  the  appurtenances,  defendant  promised  plaintiff  that  he  would 
endeavour  to  procure  the  plaintiff  to  be  accepted  by  the  said  H.  T.  as 
tenant  of  the  premises,  and  would  pay  up,  satisfy,  and  discharge  all  rent 
then  due  or  payable  from  him  to  the  said  H.  T.  in  respect  of  the  said 
premises :  that  plaintiff,  relying  upon  the  said  promise  of  defendant, 
did  purchase  the  said  plant,  goods  and  chattels  of  defendant  at  a  va]u.v 
tion  as  aforesaid,  and  took  possession  of  the  said  premises  with  the 
appurtenances :  yet  defendant,  disregarding  his  said  promise,  did  not 
pay  up,  satisfy,  and  discharge  all  rent  due  or  payable  from  him  to  the 
said  H.  T.  in  respect  of  the  said  premises,  but  wholly  neglected  so  to 
do;  whereby  certain  goods  and  chattels  of  phiintiff,  in  and  upon  the 
said  premises,  were  afterwards  distrained  by  the  said  H.  T.  for  rent 
which  defendant  agreed  to  pay  as  aforesaid. 

Counts  for  money  paid,  money  had  and  received,  and  on  accounts 
stated. 

Pleas  :  1.  Non  assumpsit.     2.  To  the  second,  third,  and  fourth  counts: 
Never  indebted.     3.  To  the  same :  Set-off.     Issues  on  all  the  pleas. 

At  the  trial,  before  Byles,  J.,  at  the  last  Assizes  for  Lancaster,  it 
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appeared,  from  the  evidence  of  the  plaintiff,  that,  in  April,  1857,  he 
agreed,  at  the  solicitation  of  the  defendant,  to  take  possession  of  a  brick- 
yard, which  the  defendant  was  then  occupying  as  tenant,  and  to  take 
the  *plant  and  bricks  upon  it  at  a  valuation,  and  give  the  defend-  r+fjo^ 
ant  a  warrant  of  attorney  for  the  sum  at  which  they  were  valued.  •- 
The  defendant  agreed  to  settle  with  the  landlord  for  all  rent  then  duf>, 
and  to  endeavour  to  induce  him  to  accept  the  plaintiff  as  tenant.  The 
plaintiff  took  possession  of  the  premises,  and  worked  the  plant,  and 
executed  the  warrant  of  attorney  as  agreed.  Some  months  afterwards, 
a  distress  was  put  in  by  the  landlord  for  three  years*  rent  due  from 
the  defendant.  The  plant  and  bricks  were  sold ;  and  the  plaintiff  was 
turned  oat  of  possession. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  agreement  w:i«i 
for  the  sale  of  an  interest  in  lands,  and  that,  not  being  in  writing,  it 
was  voidable  under  sect.  4  of  the  Statute  of  Frauds,  29  C.  2,  c.  3.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  with  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit :  the  plaintiff  to  be  at  liberty  to 
amend  his  declaration ;  which  was  amended  accordingly,  as  above  set 
oat. 

Monky  in  last  Easter  Term,  obtained  a  rule  Nisi  accordingly. 

Overend  and  J.  A.  IliMsell  now  showed  cause. — The  agreement,  as 
it  now  stands,  upon  the  declaration  as  amended,  and  in  which  shape  it 
was  clearly  proved  at  the  trial,  is  an  agreement  by  the  defendant  to  sell 
the  plant  and  bricks  upon  the  land ;  and,  in  addition,  to  use  his  influence 
with  the  landlord  to  procure,  if  possible,  his  acceptance  of  the  plaintiff 
as  tenant  in  (he  place  of  the  defendant.  That  is  not  an  agreement  for 
the  sale  of  an  interest  in  lands,  within  sect.  4  of  the  Statute  of  Frauds. 

It  passes  no  interest  in  the  land.  [Lord  Campbell,  C.  J. —  r*f5QQ 
*The  defendant's  interest,  such  as  it  was,  was  to  pass,  under  the  ^ 
agreement,  to  the  plaintiff.]  No  interest  actually  passed ;  nor  could 
any  pass  unless  and  until  the  landlord  accepted  the  plaintiff  as  tenant. 
The  agreement,  as  far  as  it  relates  to  the  land  at  all,  gave  him,  absolutely, 
only  the  possession  of  the  premises  and  plant,  and  the  right  to  work  the 
latter.  And,  even  if  that  part  of  the  agreement  be  an  agreement  for 
the  sale  of  an  interest  in  land,  it  has  been  executed  ;  and  therefore  the 
plaintiff  may  sue  upon  the  other  part  of  the  contract,  namely,  the  pro- 
mise to  pay  up  all  the  rent  due :  Green  v.  Saddington,  7  E.  &  B.  503 
(E.  C.  L.  R.  vol.  90).  [Crompton,  J. — Can  the  two  parts  of  the  con- 
tract be  severed,  as  in  Green  v.  Saddington  ?]  They  can.  In  Cocking 
V.  Ward,  1  Com.  B.  858  (E.  C.  L.  R.  vol.  50),  an  agreement  very  similar 
to  this,  the  promise  of  the  transferee  of  the  tenancy  to  pay  the  purchase 
money  was  held  to  be  severable  from  the  agreement  for  such  transfer. 
[Crompton,  J. — The  promise  there  was  distinct  and  collateral.]  In 
Price  V.  Leyburn,  Gow.  109,  cited  in  Cooking  v.  Ward,  where  the 
agreement,  not  in  writing,  stipulated  that  the  plaintiffs  should  be  substi- 
tuted as  tenant  in  the  place  of  the  defendant,  and  that  the  defendant 
should  reimburse  the  plaintiffs  for  any  arrears  of  rent  due  from  the  de- 
fendant and  paid  by  the  plaintiffs,  it  was  held  that  the  plaintiffs  might 
sever,  and  sue  upon,  the  latter  part  of  the  contract,  inasmuch  as  that 
part  did  not  relate  to  the  sale  of  an  interest  in  lands.  And  Dallas, 
C.  J.,  appears  to  have  suggested,  as  an  additional  reason,  that  the  first 
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*f)RQ1  P^^^  ^^  ^^^  contract  had  been  executed.  In  that  case  *the  agree* 
J  ment  sued  upon  was  not  collateral.  [Crompton,  J. — Kelly  v. 
Webster,  12  C.  B.  283  (E.  C.  L.  R.  vol.  74),  is  a  strong  authority  against 
you.] 

Monk  and  (7.  Milward^  contri,  were  not  called  upon. 

Lord  Campbell,  G.  J. — I  am  of  opinion  that  this  action  is  not  main- 
tainable; and  that  the  agreement  is  voidable,  under  sect.  4  of  the 
Statute  of  Frauds,  as  being  for  the  sale  of  an  interest  in  lands,  and  not 
being  in  writing.  I  think  that  the  declaration,  as  amended,  sets  up  a 
contract  of  that  kind,  and  that  the  contract,  as  set  up,  was  proved. 
The  defendant  was  to  give  up  possession  of  the  premises;  and,  if  he  had 
refused  to  do  so,  an  action  would  have  lain  against  him  by  the  plaintiff. 
There  is  but  one  consideration  for  the  whole  contract ;  and,  though  part 
of  that  one  contract  may  have  been  performed,  the  consideration  remains 
entire,  and  therefore  such  part  performance  will  not  enable  the  plaintiff 
to  sue  in  respect  of  that  part  of  the  contract  which  remains  unperformed. 
In  an  action  upqn  that,  he  woul4  have  to  prove  the  promise  by  proving 
the  whole  of  the  original  agreement ;  and  that  agreement,  as  a  whole,  is 
voidable  under  the  Statute  of  Frauds.  Where  a  contract  consists  of  two 
collateral  agreements,  one  only  of  which  relates  to  an  interest  in  land, 
then,  if  that  part  of  the  contract  has  been  executed,  the  fact  of  the 
whole  contract  not  being  in  writing  will  not  preclude  an  action  on  the 
other  part,  founded  on  a  promise  to  be  performed  after  such  execution. 
That  was  decided  in  Green  v.  Saddington,  7  E.  &  B.  503  (E.  G.  L.  R. 
*6901  ^^^'  ^^)*  ^^^  ^^^  contract,  founded  *upon  one  consideration, 
-■  cannot  be  bisected  so  as  to  make  a  new  contract  and  a  new 
consideration  out  of  one-half. 

(GoLERiDQE,  J.,  had  left  the  Court.) 

Erle,  J. — It  seems  to  me  that  the  promise  relied  on  here  is  implicated 
with  the  promise  which  relates  to  the  sale  of  an  interest  in  lands. 
There  may,  no  doubt,  be  more  than  one  distinct  promise  in  a  single 
agreement :  but  here  the  promises  are  not  independent. 

Crompton,  J. — Here  is  only  one  contract  and  one  consideration. 
The  contract,  therefore,  must  be  sued  upon  as  a  whole ;  and,  taken  as  a 
whole,  it  relates  to  the  sale  of  an  interest  in  lands,  and  is  voidable  under 
the  Statute  of  Frauds.  I  myself  entertained  doubts  as  to  the  decision 
in  Green  v,  Saddington.  But,  at  all  events,  unless  the  contract  consists, 
as  in  that  case,  of  two  distinct  and  independent  agreements,  it  is  not 
severable.  Rule  absolute  to  enter  a  nonsuit. 


»fiQn  *ROBERT  LUSGOMBE,  Appellant,  v.  The  Local  .Board  of 
^^^J       Health  for  the  Borough  of  PLYMOUTH,  Respondents. 

June  9. 

ELIZABETH  SHORTLAND,  Appellant,  v.  The  Same,  Respondento. 

ALEXANDER  PONTEY,  Appellant,  v.  The  Same,  Respondents. 

The  proviso  in  feot  88  of  The  Pablio  Health  Act,  1848  (11  k  12  Vict.  c.  63),  which  ezempti 
from  General  or  Special  District  Rates  nnder  the  Act  aoj  kind  of  properly  in  the  district 
which,  before  the  Act,  had  by  any  local  Act  been  exempted  from  rating  in  respect  of  all  or 
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mnj  of  the  purposes  for  which  Genersl  or  Special  District  Rates  may  be  made  under  The 
Public  Health  Act,  1848,  in  respect  of  the  same  purpose  and  to  the  same  extent,  applies  only 
where  the  exemption  in  the  local  Act  was  in  respect  of  the  kind  of  property,  and  not  where 
it  was  only  in  respect  of  its  locality. 
A  local  Act  (5  G.  4,  o.  xxiL)  described  the  property  rateable  to  be  gardens,  tenements,  and 
hereditaments,  adjoining  to  or  upon  streets,  Ac,  built  or  thereafter  to  be  built,  within  the 
populous  or  town  part  of  the  borough  of  P.,  or  at  no  more  than  a  certain  distance  from 
streets,  Ac.  Held  that  this  was  not  an  exemption  in  respect  of  kind,  and  that  the  exempting 
proviso  of  sect  88  of  the  Public  Health  Act,  1848,  was  therefore  inapplicable  to  gardens, 
teucments,  <lc.,  though  without  the  limit  prescribed  in  the  local  Act  Per  Lord  Campbell, 
C.  J.,  Wightmon  and  Crompton,  Jb,  ;  dissentionte  Erie,  J. 

Ox  2d  July,  1856,  a  General  District  Rate  was  made  by  The  Local 
Board  of  Health  for  the  borough  of  Plymouth,  for  defraying  such 
expenses  as  are  by  The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
charged  upon  that  rate,  and  such  other  expenses  of  carrying  into  execu- 
tion the  said  Act  in  the  said  district  as  are  not  provided  for  by  any 
other  rate  or  chargeable  upon  The  District  Fund,  after  the  rate  of  Is.  8d. 
in  the  pound,  upon  the  several  occupiers  and  other  parties  liable  by  law 
to  be  assessed  thereto.  The  three  appellants  were  severally  assessed  to 
the  said  General  District  Rate,  and  each  gave  notice  of  appeal :  and,  by 
consent,  and  the  border  of  Erie,  J.,  it  was  agreed  to  state  the  r^c/^oo 
facts  in  special  cases  for  the  opinion  of  this  Court;  and  that  '- 
judgments,  in  conformity  with  the  decisions,  and  for  such  costs  as  the 
Court  should  adjudge,  might  be  entered  at  the  Sessions,  &c. 

The  introductory  part  of  the  first  two  cases  was  the  same,  and  was 
substantially  as  follows. 

By  Stat.  5  G.  4,  c.  xxii.,(a)  Commissioners  were  appointed  for  carry- 
ing the  Act  into  execution ;  and  powers  vested  in  them  for  that  purpose. 

Sect.  105  was  as  follows.  "And  for  raising  money  for  answering  and 
defraying  the  expenses  attending  the  obtaining  of  this  Act,  and  carrying 
into  execution  the  several  purposes  thereof,  be  it  further  enacted,  that  it 
shall  be  lawful  for  the  said  Commissioners  or  any  seven  or  more  of  them, 
and  they  are  hereby  authorized  and  empowered,  when  and  so  often  as 
they  shall  think  necessary,  at  any  meeting  or  meetings  to  be  holden  for 
that  purpose,  to  order  and  direct  a  rate  or  rates,  assessment  or  assess- 
ments, to  be  made,  charged,  or  levied  upon  the  tenant  or  occupier,  not 
exceeding  two  shillings  in  the  pound  in  any  one  year,  on  the  full  annual 
rent  or  value  of  all  houses,  shops,  warehouses,  cellars,  vaults,  wharfs, 
quays,  manufactories,  founderies,  mills,  stables,  coachhouses,  brewhouses, 
markets,  and  otder  buildings  and  erections  already  built,  erected,  or 
made,  or  which  shall  hereafter  be  built,  erected,  or  made,  or  situate, 
standing,  and  being  in  the  said  town  and  borough  of  Plymouth  (within 
certain  limits  as  herein  mentioned),  *and  upon  the  several  gardens,  r^goo 
curtilages,  yards,  and  other  conveniences  thereto  adjoining  or  ^ 
belonging,  and  upon  all  gardens,  tenements,  and  hereditaments  adjoining 
to  or  upon  any  o£  the  streets,  lanes,  roads,  passages,  or  other  public 
places  which  are  already  made  or  built,  or  which  shall  hereafter  be  made 
or  built,  within  the  populous  or  town  part  of  the  said  borough,  or  situate 
so  contiguous  to  some  street  within  the  populous  or  town  part  of  the 
said  borough  that  there  be  no  greater  distance  than  one  hundred  feet 
from  some  street  within  the  populous  or  town  part  of  the  said  borough 

(a)  Local  and  personal,  puhlio:  "For  better  paving,  lighting,  cleansing,  watching,  and 
improTing  the  town  and  borough  of  Plymouth  in  the  county  of  Devon;  and  for  regulating  the 
police  thereof;  and  for  removing  and  preventing  nuisances  and  annoyances  therein," 
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to  the  nearest  of  such  houses  or  buildings,  or  the  gardens,  curtilages,  or 
yards  thereunto  adjoining  and  belonging,  nor  from  such  last-mentioned 
houses  or  buildings,  gardens,  curtilages,  or  yards,  to  such  as  shall  be 
next  succeeding,  and  so  on  from  one  rateable  house  or  building,  or  gar- 
den, curtilage,  or  yard  thereunto  adjoining  and  belonging,  to  the  next 
or  nearest,  in  whatsoever  direction  the  same  may  be,  or  how  far  soever  the 
same  may  extend,  in  the  said  borough ;  and  such  rate  or  rates,  assess- 
ment or  assessments,  shall  be  made  at  any  time  after  the  passing  of  this 
Act,  and  shall  be  assessed  and  raised  by  such  half-yearly,  quarterly,  or 
other  payments  as  the  said  Commissioners  shall  think  fit  and  direct,  and 
shall  be  paid  to  and  levied  and  collected  by  any  collector  or  collectors  to 
be  appointed  by  the  said  Commissioners,  and  shall,  when  collected,  be 
paid  to  the  treasurer  or  treasurers  for  the  time  being  of  the  said  Com- 
missioners; such  annual  rent  or  value  to  be  from  time  to  time  settled, 
ascertained,  and  fixed  in  such  manner  as  the  said  Commissioners  shall 
direct  or  appoint."     A  copy  of  this  Act  accompanied  the  case. 

On  3d  November,  1853,  The  General  Board  of  Health,  by  their  pro- 
♦PQJ.1  visional  order,  which  was  duly  confirmed  by  *Act  of  Parliament, 
^^'*-l  17  &  18  Vict.  c.  53,  directed  that  The  Public  Health  Act,  1848, 
except  sect.  50,  should  apply  to  the  area  comprised  within  the  bounda- 
ries of  the  borough  of  Plymouth.  And  various  sections  (including  sect. 
105)  of  the  local  Act  were  by  the  said  order  repealed. 

It  is  by  the  said  order  provided  that  the  Mayor,  aldermen,  and  bur- 
gesses of  the  said  borough  should  be,  by  the  town  council  of  the  Faid 
borough,  the  Local  Board  of  Health  under  the  said  Public  Health  Act. 

ROBERT  LUSCOMBE,  Appellant,  v.  The  Local  Board  of  Health  for 

the  Borough  of  PLYMOUTH,  Respondents. 

In  this  case,  the  statement,  after  the  introductory  part  above  set  forth, 
was  in  substance  as  follows. 

The  Commissioners,  acting  under  the  local  Act,  during  the  continu- 
ance of  their  powers,  levied  rates,  from  time  to  time,  for  the  purposes 
for  which  they  were  authorized  so  to  do. 

Before  and  at  the  time  of  the  making  of  the  rate  appealed  against, 
the  appellant  was  the  occupier  of  a  field  situate  within  the  borough  of 
Plymouth,  and  within  the  district  of  The  Local  Board  of  Health.  Such 
field  was  not,  however,  situate,  adjoining  to,  or  upon,  any  street,  lane, 
road,  passage,  or  other  public  place  within  the  populous  or  town  part 
of  the  borough  of  Plymouth ;  nor  within  the  limits  defined  by  the  sec- 
tion of  the  local  Act  before  set  out.  And  no  rate  under  the  said  local 
Act  was  ever  paid  in  respect  of  the  said  field.  And  the  appellant  con- 
tends that  the  field  was  not  rateable  under  the  local  Act.  The  respond- 
ents contend  that  it  was.  At  the  time  aforesaid,  the  appellant  was  aho 
^/•qr-i  the  occupier  *of  a  market  garden,  situate  within  the  said  borough, 
J  and  within  the  district  of  the  said  Board  of  Health ;  but  which 
market  garden  was  not  a  garden  adjoining  or  belonging  to  any  house  or 
building;  nor  was  the  same  situate,  and  adjoining  to,  or  upon,  any 
street,  lane,  yard,  passage,  or  public  place,  within  the  populous  or  tow/i 
part  of  the  said  borough,  nor  otherwise  within  the  limits  defined  by  the 
section  of  the  local  Act  before  set  out.  And  no  rate  under  the  said 
local  Act  was  ever  paid  in  respect  of  the  said  garden.     And  the  appel* 
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Innt  contends  that  the  said  garden  was  not  rateable  under  the  local  Act. 
The  respondents  contend  that  it  was. 

The  appellant,  as  the  occupier  of  the  field  and  market  garden  before 
mentioned,  is  rated  in  respect  thereof  by  the  said  Local  Board,  in  the 
rate  appealed  against,  in  the  proportion  of  one-fourth  of  the  net  annual 
value  of  such  field  and  market  garden,  respectively,  under  the  provisions 
of  sect.  88  of  The  Public  Health  Act,  1848. 

The  entry  in  the  rate  is  as  follows. 


Occupier. 

Owner. 

DeKriptlon  of  propertj  rated. 

Robert  Luscombe. 

Tink. 

Field  and  Garden. 

The  appellant  contends  that  the  field  and  market  garden,  for  which 
he  is  now  rated,  were  not,  nor  was  either  of  them,  rateable  under  the 
local  Act ;  and  that  therefore  they  are  also  respectively  exempted  from 
rateability  by  the  last  proviso  in  sect.  88  of  stat.  11  &  12  Vict.  c.  63. 
The  respondents  contend  that  neither  the  field  or  garden,  which  were 
the  subject  of  the  rate  against  which  notice  of  appeal  was  given,  were  a 
kind  ♦of  property  which,  within  the  meaning  of  sect.  88  of  The  r*gQg 
Public  Health  Act,  1848,  had  been  exempted  from  rating  by  any  *■ 
local  Act  before  the  passing  of  The  Public  Health  Act,  1848. 

The  rate  is  made  for  a  purpose  for  which  the  property,  if  rateable 
under  the  local  Act,  might  have  been  rated  under  the  provisions 
thereof. 

If  the  Court  shall  be  of  opinion  that  the  said  field  and  garden  were 
respectively  liable  to  be  assessed  to  the  rate  against  which  notice  of 
appeal  has  been  given,  the  rate  is  to  be  confirmed.  But,  if  the  Court 
shall  be  of  opinion  that  either  the  field  or  garden  was  not  liable  to  be 
so  assessed,  then  the  said  rate  is  to  be  amended  by  striking  out  the 
assessment  on  the  appellant  in  accordance  with  the  judgment  of  the 
Court. 

ELIZABETH    SHORTLAND,   Appellant,  v.  The  Local  Board   of 
Health  for  the  Borough  of  PLYMOUTH,  Respondents. 

In  this  case,  the  statement,  after  the  introductory  part  above  set 
forth,  was  in  substance  as  follows. 

Before  and  at  the  time  of  making  the  rate  appealed  against,  the 
appellant  was  the  occupier  of  a  house,  and  garden  attached  thereto, 
within  the  borough  of  Plymouth,  but  not  within  the  populous  or  town 
part  of  the  borough.  The  house  and  garden  are  not  within  100  feet  of 
any  property  rateable  under  the  local  Act  except  the  line  of  The  South 
Devon  Railway  Company,  which  paid  rates  under  the  local  Act  since  its 
completion. 

There  is  no  station  or  building  of  the  railway  within  100  feet  of  the 
house  or  garden :  and  the  appellant  ^contends  that  the  line  of    r^goT 
railway  was  not  rateable  under  the  local  Act.     The  respondents  ^ 
contend  that  it  was. 

The  premises  in  question  are  situated  close  to  the  eastern  boundary 
of  the  borough.    And  the  communication  between  the  said  premises  and 
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populous  or  town  part  of  the  borough  is  by  means  of  two  roads:  the 
one  turnpike,  and  always  repaired  by  the  trustees  of  the  same  until  the 
9th  instant  (January,  1858),  when  handed  over  to  the  Local  Board  of 
Health;  and  the  other  a  parish  road;  both  communicating  with  the 
appellant's  property.  The  footway  attached  to  the  turnpike-road  has 
been  always  repaired  by  the  Local  Board  of  Health  and  their  predeces- 
sors in  oflSce ;  and  the  parish-road  has  been  repaired  by  the  way-wardens 
until  1854,  and  since  that  period  by  The  Local  Board  of  Health.  At 
the  present  time  both  roads  and  footways  are  repaired  by  that  Board. 
The  nearest  gas-lamp  is  at  present  700  yards  from  these  premises ;  but 
The  Local  Board  of  Health  are  authorized  by  their  Act  to  place  gas- 
lamps  in  any  nearer  position  on  the  turnpike-road  which  leads  to  the 
premises. 
The  entry  in  the  rate  is  as  follows. 


No. 

• 

Oocnpler. 

Owner. 

UffseripUon  of  property  rated. 

1205 

BlUabeth  SfaortUad. 

EUzabeth  Shortland. 

House  and  Lawn. 

The  appellant  contends  that  the  premises,  for  which  she  is  now  rated, 
T/ere  not,  nor  any  part  of  them,  rateable  under  the  local  Act :  and  that 
therefore,  and  inasmuch  as  the  same  premises  have  as  yet  derived  no 
♦6Q81  direct  *benefit  from  the  works  done  by  direction  of  The  Local 
•J  Board  of  Health,  such  premises  are  also  exempt  from  rateability 
under  the  proviso  in  section  88  of  stat.  11  &  12  Vict.  c.  63. 

The  respondents  contend  that  neither  under  The  Public  Health  Act, 
1848,  nor  under  stat.  5  G.  4,  c.  xxii.,  is  any  exemption  from  rating  con- 
ferred upon  the  appellant  in  respect  of  the  property  which  is  the  sub- 
ject of  the  rate  against  which  notice  of  appeal  has  been  given. 

The  rate  is  made  for  a  purpose  for  which  the  property,  if  rateable 
under  the  local  Act,  might  have  been  rated  under  the  provisions  thereof. 

If  the  Court  shall  be  of  opinion  that  the  premises  in  respect  of  which 
the  appellant  is  rated  were  liable  to  be  assessed  to  the  said  rate,  the  said 
rate  is  to  be  confirmed.  But,  if  the  Court  shall  be  of  opinion  that  the 
said  premises  were  not  liable  to  be  so  assessed,  then  the  said  rate  is  to 
be  amended  by  striking  out  the  said  assessment  on  the  appellant  in 
respect  of  the  said  premises. 

ALEXANDER  PONTEY,  Appellant,  v.  The  Local  Board  of  Health 
for  the  Borough  of  PLYMOUTH,  Respondents. 

This  case  commenced  with  an  introductory  part  corresponding  with 
that  already  set  forth  down  to  and  including  the  recital  of  sect.  105  of 
stat.  5  6.  4,  c.  xxii.  (See  p.  693).     It  then  proceeded  as  follows. 

The  Commissioners,  acting  under  the  said  Act,  from  time  to  time 
levied  rates  for  the  purposes  for  which  they  were  authorized  so  to  do: 
but,  until  1848,  the  Commissioners  did  not  assess  to  the  rates  fields, 
whether  pasture,  arable,  or  otherwise,  lying  within  the  limits  mentioned 
*fiQQ1  ^^  *^^^  '  ^^^  market  gardens  within  the  prescribed  distance 
•J   were,  at  the  period  hereafter  mentioned,  rated. 

In  1848,  however,  all  fields  adjoining  streets  within  the  populous  or 
town  part  of  the  borough  were  rated  by  the  Commissioners :  and  markcit 
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gardens  within  the  distance  mentioned  in  sect.  105  of  the  local  Act 
were  also  rated.  Appeals  were  entered  against  the  rate  by  the  occn- 
piers  of  the  fields  and  market  gardens  so  assessed.  And,  on  the  appeals 
coming  on  to  be  heard  at  the  Devon  Midsummer  Sessions,  1849,  the 
Sessions  decided  that  the  Commissioners  had  no  power  to  assess  the 
fields  appealed  against,  or  market  gardens,  which  were  not  adjoining  to 
any  house,  to  the  rate ;  and  the  rate  was  amended  accordingly.  And, 
from  that  time  until  the  borough  of  Plymouth  was  brought  under  the 
operation  of  the  Public  Health  Act,  1848,  fields  within  the  limits  men- 
tioned in  the  local  Act,  and  market  gardens  within  the  same  limits  not 
adjoining  or  belonging  to  houses  or  buildings,  have  not  been  assessed. 

On  the  3d  November,  1863,  The  General  Board  of  Health,  by  their 
provisional  order,  which  was  duly  confirmed  by  stat.  17  &  18  Vict.  c. 
53,  directed  that  The  Public  Health  Act,  1848,  except  sect.  50,  should 
apply  to  the  area  comprised  within  the  boundaries  of  the  borough  of 
Plymouth.  And  various  sections  (including  sect.  105)  of  the  local  Act 
were,  by  the  said  order,  repealed.  It  is  by  the  said  order  provided  that 
the  Mayor,  aldermen,  and  burgesses  of  the  borough  should  be,  by  the 
council  of  the  borough,  The  Local  Board  of  Health  under  the  Public 
Health  Act,  1848. 

Before  and  at  the  time  of  the  making  of  the  rate  appealed  against, 
the  appellant  was  the  occupier  of  a  pasture  field  situate  within  the  popu- 
lous part  of  the  *town  and  borough  of  Plymouth,  and  adjoining  r»7AA 
to  and  upon  a  street  within  the  populous  or  town  part  of  the  *- 
borough,  and  within  the  district  of  The  Plymouth  Local  Board  of 
Health.  And  he  was  rated,  by  the  said  Board,  as  such  occupier,  in 
respect  of  such  field,  in  the  proportion  of  one-fourth  of  the  net  annual 
value,  under  the  provisions  of  sect.  88  of  the  Public  Health  Act,  1848. 

The  entry  in  the  present  rate  is  as  follows. 


Oerapler. 

Owner. 

DoeeripUon  of  property  rated. 

Name  or  lituatioa  of  property 
raUid. 

Alexander  Pontej. 

Richard  MoBon. 

Field.    Garden. 

Fire  Field  Lane. 

Before  and  at  the  time  of  making  the  rate  now  appealed  against,  the 
appellant  was  also  the  occupier  of  a  market  garden  situate  in  the  popu- 
lous or  town  part  of  the  borough,  and  adjoining  to  and  upon  a  street 
within  the  populous  or  town  part  of  the  borough,  but  not  adjoining  a 
building.  The  said  market  garden  is  within  the  district  of  the  Ply- 
mouth Local  Board  of  Health  ;  and  the  appellant  was  rated  by  the  said 
Board,  as  such  occupier,  in  respect  of  such  market  garden,  in  the  pro- 
portion of  one-fourth  of  the  net  annual  value,  under  the  provisions  of 
sect.  88  of  The  Public  Health  Act,  1848. 

The  appellant  contends  that,  under  the  local  Act,  the  field  and  market 
garden  in  respect  of  which  he  is  rated  were  not,  nor  was  either  of  them, 
liable  to  be  rated ;  and  that  the  exemption  from  rating  is  preserved  by 
the  proviso  in  sect.  88  of  stat.  11  &  12  Vict.  c.  63. 

The  respondents  contend  that  the  field  and  garden  rated  in  this  case 
were  not  such  kinds  of  property,  within  *the  meaning  of  the  r^riTA-f 
Public  Health  Act,  1848,  as  were  exempted  from  rating  under  ^ 
8tat.  5  6.  4y  c.  xxii.y  s.  105. 
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The  rate  is  made  for  a  purpose  for  which  the  property,  if  rateable 
under  the  local  Act,  might  have  been  rated  under  the  provisions  thereof. 

If  the  Court  shall  be  of  opinion  that  the  field  and  garden  were  liable 
to  be  assessed  to  the  rate  against  which  notice  of  appeal  was  given,  the 
said  rate  is  to  be  confirmed :  but  if  the  Court  shall  be  of  opinion  that 
either  the  field  or  garden  is  not  liable  to  be  so  assessed,  then  the  said 
rate  is  to  be  amended  by  striking  out  the  assessment  on  the  appellant 
in  accordance  with  the  judgment  of  the  Court. 

The  case  was  argued  in  last  Easter  Term,(a)  by  Coleridge  for  the 
respondents,  and  Karslake  for  the  several  appellants.  The  question  in 
all  the  cases  was,  Whether  the  rating  clause  in  sect.  105  of  stat.  5  6.  4, 
c.  xxii.,  contained  an  exemption  such  as  to  bring  the  property  within  the 
exemption  in  the  last  proviso  of  sect.  88  of  The  Public  Health  Act, 
1848  (11  &  12  Vict.  c.  63).     The  section  last  mentioned  is  as  follows. 

'*  And  be  it  enacted,  that  the  said  special  and  general  district  rates 
shall  be  made  and  levied  upon  the  occupier  (except  in  the  cases  herein- 
after provided)  of  all  such  kinds  of  property  as  by  the  laws  in  force  for 
the  time  being  are  or  may  be  assessable  to  any  rate  for  the  relief  of  the 
poor,  and  shall  be  assessed  upon  the  full  net  annual  value  of  such  pro- 
perty ascertained  by  the  rate  (if  any)  for  the  relief  of  the  poor  made 
next  before  the  making  of  the  respective  assessments  under  this  Act; 
and  for  the  purpose  of  making  any  such  assessment  The  Local  Board  of 
«Y()9-|  Health,  or  any  person  appointed  by  *them  so  to  do,  may  from 
"^  time  to  time,  at  all  reasonable  times,  inspect,  take  copies  of,  or 
make  extracts  from  any  rate  for  the  relief  of  the  poor  within  their  dis- 
trict, or  any  assessments  by  which  the  same  are  made."  Penalty  upon 
parties  refusing  to  permit  the  inspection  or  the  taking  of  copies,  &c. 
Provision  for  valuation,  where  there  is  no  poor-rate.  "  Provided  also, 
that  the  occupier  of  any  land  used  as  arable,  meadow,  or  pasture  ground 
only,  or  as  woodlands,  market  gardens,  or  nursery  grounds,  and  the 
occupier  of  any  land  covered  with  water,  or  used  only  as  a  canal,  or 
towing-path  for  the  same,  or  as  a  railway,  constructed  under  the  powers 
of  any  Act  of  Parliament,  for  public  conveyance,  shall  be  assessed  in 
respect  of  the  same  in  Xhe  proportion  of  one-fourth  part  only  of  such  net 
annual  value  thereof:  provided  also,  that  if  within  any  district  or  part 
of  a  district  any  kind  of  property  shall  before  the  passing  of  this  Act 
have  been  exempted  from  rating  by  any  local  Act,  in  respect  of  all  or 
any  of  the  purposes  for  which  general  or  special  district  rates  ma/  be 
made  under  this  Act,  the  same^kind  of  property  shall,  in  respect  of  the 
same  purposes,  and  to  the  same  extent  within  the  parts  to  which  the 
exemption  applies,  but  not  further  or  otherwise,  be  exempt  from  assess- 
ment to  any  general  or  special  district  rates  under  this  Act." 

The  following  authorities  were  referred  to:  Tait  v.  Carlisle  Local 
Board  of  Health,  2  E.  &  B.  492  (E.  C.  L.  R.  vol.  75) ;  Guardians  of 
Chelmsford  Union  v.  Chelmsford  Local  Board  of  Health,  2  E.  &  B.  &(>0, 
note  (E.  C.  L.  R.  vol.  75) ;  Rex  v.  The  Manchester  and  Salford  Water- 
works Company,  1  B.  &  C.  630  (E.  C.  L.  R.  vol.  8) ;  Regina  v.  Nevill, 
8  Q.  B.  452  (E.  C.  L.  R.  vol.  55) ;  East  London  Waterworks  Company 
V.  Trustees  for  Mile  End  Old  Town,  17  Q.  B.  512  (E.  C.  L,  R.  vol.  83). 
*7031  "^^^  ^points  urged  will  sufiSciently  appear  from  the  judgments 
-I  delivered  by  the  learned  Judges.  Cur,  adv.  vuU,  . 

(a)  AprU  28fch. 
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On  this  day,  there  being  a  difference  of  opinion  on  the  Benoh,  the 
jadgments  of  the  learned  Judges  were  delivered  seriatim. 
Crompton,  J.,  read  the  judgment  of 

WiGHTMAN,  J. 

LUSCOMBE,  Appellant,  v.  The  Local  Board  of  Health  for  the  Borongh 

of  PLYMOUTH,  Respondents. 

The  question  in  this  case  is,  Whether  the  property,  in  respect  of  which 
the  appellant  is  rated,  is  exempt  from  rateability  within  the  meaning 
of  the  last  proviso  at  the  end  of  the  88th  section  of  6 tat.  11  &  12  Vict, 
c.  63,  on  the  ground  that,  by  the  105th  section  of  the  local  Act,  5  G.  4, 
c.  zxii.,  the  property  in  question  was  not  rateable  to  the  expenses  of 
carrying  that  Act  intp  execution  for  paving,  lighting,  cleansing,  &c., 
the  town  of  Plymouth. 

The  property  in  respect  of  which  the  appellant  is  rated  is  a  field  and 
market  garden,  and  is  rated  in  the  proportion  of  one-fourth  only  of  the 
net  annual  value,  under  the  second  proviso  to  the  88th  section  of  stat. 
11  k  12  Vict.  c.  63,  in  favour  of  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  market  garden.  But  it  is  contended,  by  the  appel- 
lant, that  it  is  exempt  from  rateability  altogether,  by  the  last  proviso  to 
that  section :  by  which  it  is  provided  that,  if  any  kind  should,  before 
the  passing  of  that  Act,  have  been  exempted  from  rating  by  any  local 
Act,  the  same  kind  of  property  should,  to  the  same  extent,  within  the 
parts  to  which  *the  exemption  applied,  be  exempt  from  assess-  r^'^oi 
ment  under  stat.  11  &  12  Vict.  c.  63.  •■  *"* 

The  local  Act,  5  G.  4,  c.  xxii.  s.  105,  does  not  in  terms  exempt  any 
kind  of  property  from  rateability :  but  it  particularly  describes  the  kind 
of  property  that  may  be  rated,  and  defines  the  limits  within  which  it 
BiQat  be  situate  ip  order  to  be  rateable. 

Amongst  the  different  kinds  of  property  rateable  are  mentioned  *'  all 
gardens,  tenements,  and  hereditaments  adjoining  to  or  upon  any  of  the 
streets,  lanes,  roads,  passages,  or  other  public  places  which  are  already 
made  or  built,  or  which  shall  hereafter  be  made  or  built,  within  the 
populous  or  town  part  of  the  said  borough,  or  situate  so  contiguous  to 
aome  street  within  the  populous  or  town  part  of  the  said  borough  that 
there  be  no  greater  distance  than  one  hundred  feet  from  some  street 
within  the  pepuloos  or  town  part  of  the  said  borough.*' 

The  property  in  question  did  not  adjoin  or  belong  to  any  house  or 
bnilding ;  nor  did  it  adjoin,  nor  was  it  within  one  hundred  feet  of,  any 
of  the  streets,  lanes,  roads,  passages,  or  other  public  plaoes,  within  the 
populous  or  town  part  of  the  borough ;  nor  had  any  rate  ever  been  paid 
io  respect  of  it  under  the  local  Act.  The  respondents,  however,  contend 
that  the  proviso  for  exemption  in  the  88th  section  of  stat.  11  &  12  Vict. 
C  63,  applies  only  to  cases  where  a  certain  kind  of  property  is  exempted 
from  rateability  by  some  local  Act,  and  not  to  such  a  case  as  the  pre- 
sent, where  the  kind  of  property  is  not  exempted  frpm  rateability  by 
the  local  Act,  but,  on  the  contrary,  is  expressly  included  within  the 
description  of  property  rateable,  provided  it  be  situate  within  certain 
limits,  which  are,  however,  subject  to  frequent  alterations.  J  am  of 
opinion  that  this  is  the  true  "^construction  of  the  proviso,  and  that  r4i7Air 
it  does  not  extend  to  property  exempted  by  some  local  statute  in  ^ 
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respect  of  its  locality,  but  only  to  property  exempted  in  respect  of  its 
kind.  This  was  expressly  decided  in  this  Court,  in  the  case  of  Tait  v. 
Carlisle  Local  Board  of  Health,  2  E.  &  B.  492  (E.  C.  L.  R.  vol  75). 
In  the  present  case,  all  gardens,  tenements,  and  hereditaments  are 
rateable  by  the  local  Act,  if  in  certain  situations.  And,  as  the  words 
used  in  describing  the  kind  of  property  rateable  are  so  large  as  to 
include  the  field  and  garden  in  respect  of  which  the  appellant  is  rated, 
and  as  I  think,  in  accordance  with  the  case  of  Tait  v.  The  Carlisle  Local 
Board  of  Health,  that  the  exemption  contemplated  by  the  proviso  in 
Stat.  11  &  12  Vict.  0.  68,  is  to  be  determined  by  the  kind  of  property, 
and  not  by  its  locality,  my  judgment  is  for  the  respondents* 

SHORTLAND,  Appellant,  v.  The  Local  Board  of  Health  for  the  Bo- 
rough of  PLTMOUTH,  Respondents. 

The  appellant  in  this  case  was  rated  in  respect  of  a  house  and  lawn 
within  the  borough  of  Plymouth,  but  not  within  the  populous  or  town 
part  of  the  borough,  or  one  hundred  feet  of  any  street  in  auch  part  of 
the  borough.  The  same  points  were  made  in  this  case  as  in  the  case  in 
which  Luscombe  was  appellant :  and  I  am  of  the  same  opinion  as  in 
that  case,  and  upon  the  sane  grounds.  My  judgment,  therefore,  is  for 
the  respondents. 

♦7n«i  *PONTEY,  Appellant,  v.  The  Local  Board  of  Health  for  the 
'"^J  Borough  of  PLYMOUTH,  Respondents. 

The  appellant  in  this  case  was  rated  in  respect  of  a  field  and  market 
garden  within  the  borough :  and  the  property  was  so  situate  that,  if  it  was 
of  a  kind  that  would  have  been  rateable  under  the  local  Act,  it  was  admit- 
ted to  be  within  the  limits.  I  am,  as  in  the  case  of  Luscombe,  of  opinion 
that  the  words  '^all  gardens,  tenements,  and  hereditaments,"  are  so 
large  as  necessarily  to  include  the  property  in  question :  and  my  judg- 
ment, therefore,  in  this  case  also,  is  for  the  respondents. 

Crompton,  J. — I  entirely  concur  in  the  opinion  of  my  brother  Wight- 
man,  which  I  have  read  for  him. 

It  seems  to  me  that  the  proviso  in  the  88th  section  of  The  Public 
Health  Act,  1848,  applies  to  the  exemption  of  a  sort  and  species  of 
property,  such  as  houses,  buildings,  arable  land,  meadow,  fce.,  and  not 
to  land  distinguished  by  locality  or  proximity  to  other  buildings  or  pro- 
perty. The  word  '^  kind,"  in  the  proviso,  seems  to  me  to  be  used  in  the 
same  sense  as  that  in  which  it  is  used  in  the  preceding  part  of  the  same 
section,  by  which  all  kinds  of  property  rateable  to  the  poor  law  rate  are 
made  rateable  to  the  rate  in  question. 

It  seems  to  me  also  that  the  case  is  governed  by  the  case  of  Tait  v. 
Carlisle  Local  Board  of  Health,  2  E.  &  B.  492  (E.  C.  L.  R.  vol.  75), 
which  I  think  expressly  in  point :  and  certainly,  as  far  as  I  was  con- 
cerned in  that  judgment,  my  opinion  proceeded  on  grounds  directly 
.•applicable  to  the  present  case. 
•"071       *^  think,  therefore,  that  the  rate  is  good,  and  should  be  con- 

'  J  firmed.  And  that  our  judgment  in  all  these  cases  should  be  for 
the  respondents. 

Erlb,  J. — 
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LUSCOMBE,  Appellant,  v.  The  Local  Board  of  Health  for  the  Borough 

of  PLYMOUTH,  Respondents. 

•  In  this  case  the  question  is,  whether  the  field  and  market  garden  of 
the  appellant  are  exempted  from  rates  made  for  certain  specified  pur- 
poses bj  The  Local  Board.  The  exemption  was  claimed  under  the  pro* 
▼iso  to  sect.  88  of  The  Public  Health  Act,  1848,  11  &  12  Vict.  o.  68, 
enacting  that,  ^'  if  within  any  district  or  part  of  a  district  any  kind  of 
property  shall,  before  the  passing  of  this  Act,  have  been  exempted  from 
rating  by  any  local  Act,  in  respect  of  all  or  any  of  the  purposes  for 
which  general  or  special  district  rates  may  be  made  under  this  Act,  the 
same  kind  of  property  shall,  in  respect  of  the  same  purposes,  and  to 
the  same  extent  within  the  parts  to  which  the  exemption  applies,  but 
not  further  or  otherwise,  be  exempt  from  assessment  to  any  general  or 
special  rates  under  this  Act." 

The  field  and  garden  were  exempted  from  rating  for  the  same  pur-^ 
noses  as  are  above  specified,  under  the  local  Act  of  6  O.  4,  c.  xxii., 
which  was  passed  for  the  purpose  of  paving,  lighting,  and  otherwise 
improving  the  town  and  borough  of  Plymouth,  and  gave  a  power  of 
rating  for  those  purposes,  and  made  all  the  tenements  forming  the  popu^ 
hun  or  town  part  of  the  borough  rateable,  and  so,  by  implication,  ex- 
empted from  rate  all  the  tenements  forming  the  residue  of  the  same 
borough.  The  benefits  *were  for  the  town  property :  the  burden  rm*ic\^ 
was  laid  on  the  town  property.  The  kind  of  property  that  was  ^ 
to  be  rateable  was  town  property :  and  the  kind  to  be  exempt  was  that 
which  was  not  town :  the  exemption  was  not  with  reference  to  its  local 
situation  in  space,  but  with  reference  to  its  proximity  to  dense  inhabita- 
tion :  the  rateability  is  not  laid  upon  one  area,  and  exemption  upon 
another,  on  account  of  its  latitude  and  longitude ;  but,  the  purpose  of 
the  rate  being  given,  the  question  to  be  considered  is  what  kind  of  pro- 
perty will  be  benefited  by  effecting  that  purpose.  The  limits  of  ratea- 
bility and  exemption  are  not  fixed  in  locality  by  the  local  Act ;  but  they 
are  to  shift  constantly  as  the  nature  of  the  property  is  changed  by  the 
growth  of  the  town.  The  rate  is  to  be  laid  on  all  tenements,  with  their 
appurtenances,  used  for  purposes  of  residence  or  trade,  if  they  shall 
adjoin  to  any  street  made  or  to  be  made  within  the  popuUna  or  town 
part  of  the  borough,  or  be  so  contiguous  to  some  street  made  or  to  be 
made  within  the  popuhui  or  town  part  as  that  there  be  not  more  thail 
one  hundred  feet  from  such  street  to  such  tenement,  with  its  appurte- 
nances, and  so  on  from  tenement  to  tenement* 

Although  town  is  in  known  contrast  to  country,  yet  the  difficulty  of 
drawing  a  precise  line  where  the  town  ends  has  been  often  felt.  The 
town  would  be  conceded  to  continue  so  long  as  there  are  streets  lying 
between  rows  of  continuous  houses.  The  doubt  begins  when  the  con- 
tinuity of  the  houses  ceases :  and  the  statute  here  has  said  that  the 
rateability  shall  continue  as  long  as  the  interval  between  the  street  and 
the  nearest  building,  with  the  garden,  curtilage,  or  yard  thereto  belong- 
ing, *doe8  not  exceed  one  hundred  feet.  At  the  outskirts  of  the  r4iir nd 
town  the  habitations  are  less  dense ;  and  the  test  of  rateability  ■- 
is  proximity  within  a  hundred  feet  of  a  street  or  of  a  tenement  rateable 
on  account  of  such  proximity. 

Although  the  exemption  is  ascertained  t)y  local  description,  still  the 
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description  is  of  the  kind  of  property,  viz.,  that  which  is  not  within  the 
town.  The  property  of  the  appellant  was  exempt,  according  to  this 
principle,  on  account  of  its  kind;  and  therefore  it  ought  to  continue 
exempt  under  The  Puhlic  Health  Act,  1848. 

In  Tait  v.  Carlisle  Local  Board  of  Health,  2  E.  &  B.  492  (E.  G.  L.  B. 
vol.  75),  the  precinct  of  the  cathedral  was  conditionally  exempt  from  all 
the  jurisdiction  of  the  Commissioners  under  the  \oQtA  Act,  and  therefore 
from  being  rated  by  them,  provided  the  dean  and  chapter  elected  to 
exeeute  the  Act  within  that  precinct.  This  Court  decided  that,  even  if 
the  precinct  could  be  said  to  be  exempt  from  rate,  the  kind  of  property 
was  not  exempt,  but  a  personal  privilege  of  the  dean  and  chapter  was 
recognised,  so  as  to  give  to  that  body  the  option  of  excluding  the  town 
Commissioners,  and  doing  the  duties  of  the  Commissioners  themselves. 
By  sect.  63,  if  the  dean  and  chapter,  having  elected  to  act,  neglected  to 
do  those  duties,  they  were  liable  to  be  convicted  and  fined  before  the 
quarter  sessions.  And,  by  sect.  35,  the  property  within  the  precinct 
was  declared  liable  to  be  rated ;  and  so  it  could  not  be  said  to  be  exempt. 

In  Guardians  of  Chelmsford  Union  v.  Chelmsford  Loc«il  Board  of 
Health,  2  E.  &  B.  500,  note  (a)  (E.  C.  L.  B.  vol.  75),  it  appeared  that 
the  parish  of  Chelmsford  comprised  the  town  of  Chelmsford  and  the 
*7101  *^^™'^^  ^^  Moulsham,  and  other  lands  in  the  pariah.  The  power 
-■  of  rating,  by  sect.  24,  extended  to  the  tenements  in  the  town  of 
Chelmsford  and  the  hamlet  of  Moulsham.  Thus  the  burden  was  to  be 
on  the  area  that  had  the  benefit.  But  there  was  a  proviso  that,  within 
that  area,  the  kind  of  property  that  had  no  benefit  from  the  town  ini- 

Erovements  was  to  be  exempt  from  rate,  that  is,  tithes,  and  the  lands, 
op  grounds  and  garden  grounds  other  than  gardens  adjoining  to  and  let 
with  rated  houses.  And  there  was  a  further  proviso  that  no  lands  in 
the  parish  of  Chelmsford  situated  at  a  greater  distance  from  the  parish 
church  than  so  many  yards  should  be  rateable.  It  is  not  stated  that 
this  boundary  was  conterminous  with  the  town  and  hamlet :  but  we  con- 
sidered that  this  part  of  the  proviso  gave,  in  effect,  the  boundary  of  the 
area  of  jurisdiction.  The  power  of  rating  was  confined  to  that  area; 
and  the  lands  beyond  that  area  were  exempt  in  this  sense  only,  that  it 
was  land  out  of  the  district  of  jurisdiction.  Afterwards  the  whole  parish 
of  Chelmsford,  including  the  town  of  Chelmsford  and  the  hamlet  of 
Moukham,  and  the  other  lands,  were  brought  under  The  Local  Board  of 
Health,  who  made  a  rate  on  all  the  tenements  within  the  parish.  And 
an  exemption  was  claimed  for  a  tenement  out  of  the  town  and  hamlet 
above  mentioned,  but  within  the  parish,  on  the  ground  that  it  had  been 
exempt  from  the  Commissioners  for  the  town  and  hamlet.  But  the 
Court  decided  against  the  exemption :  it  was  not  a  kind  of  property 
MfUkin  th$  diitriet  subject  to  the  jurisdiction  of  the  CommiasiiHiers 
exempt  from  rates  for  certain  purposes^  but  a  property  without  the 
district;  and,  being  without  the  district,  every  kind  of  property  was 
*7111  ^x^i^pt*  It  was  not  an  ^exceptional  exemption  within  an  area 
-I  where  there  might  have  been  a  liabilitY,  but  an  absolute  exemp* 
liw  b^  reason  of  local  situation  beyond  the  Doundary  of  the  area  of 
rateabiUty.  • 

These  caaee  are  no  authority  for  Ike  reepondents.    And,  for  the 
reasons  aforesaid,  I  am  of  opinion  that  iMithar  the  field  nor  the  §m4o0 
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were  liable  to  be  assessedy  and  that  the  rate  should  be  amended  ac<^6rd- 
ingly  by  striking  out  the  assessment  on  the  appellant. 

6H0RTLAND,  Appellant,  v.  The  Local  Board  of  Health  for  the 

Borough  of  PLYMOUTH,   Respondents. 

In  this  case  the  house  and  garden  of  the  appellant  is  within  one  hun- 
dred feet  of  the  railway  which  is  rated. 

And  the  question  is,  Whether  the  railway  is  a  house  or  building,  or  a 
garden,  curtilage,  or  yard  thereunto  adjoining  or  belonging.  The  re- 
spondents contend  that  it  is :  but  I  am  inclined  to  think  that  it  is  not. 
The  station,  with  its  appurtenances,  might  be  a  yard  adjoining  and 
belonging  to  a  building:  but  the  line  of  railway  itself  would  not  be 
comprised  in  the  term  yard,  nor  in  either  of  the  other  words :  and  the 
case  finds  that  there  is  no  rated  building  within  one  hundred  feet. 

As  the  premises  are  admitted  to  have  been  exempt  under  the  local 
Act,  and  as  this  ground  of  liability  from  proximity  to  rated  premises 
within  the  local  Act  fails,  I  give  my  opinion  for  the  appellant.  My 
opinion  as  to  the  application  of  the  proviso  in  sect.  88  of  The  Public 
Health  Act,  1848,  is  given  at  length  in  the  case  of  Luscombe.  My 
opinion  therefore  is  that  the  rate  be  amended  by  striking  out  the  name 
of  the  appellant. 

♦PONTEY,  Appellant,  v.  The  Local  Board  of  Health  for  the  r^^.o 

Borough  of  PLYMOUTH,  Respondents.  •■  ' 

In  this  case  the  field  and  garden  adjoin  a  street ;  and  were  rateable 
vnder  the  local  Act. 

The  rate  is  therefore  confirmed. 

Lord  Campbell,  0.  J. — I  agree  with  my  brothers  Wighttnan  and 
Crompton  that  oilr  judgment  ought  to  be  for  the  respondents.  I  have 
never  had  any  doubt,  since  Tait  v.  Carlisle  Local  Board  of  Health, 
2  £.  &  B.  492  (E.  C.  L.  IL  vol.  75),  that  the  exemption  in  the  Publio 
Health  Act,  1848,  applies  to  kind  and  not  to  locality.  My  only  doubt 
was,  whether  the  local  Act,  6  G.  4,  c.  xxii.,  s.  106,  might  not  be  consi- 
dered to  refer  to  kind  rather  than  locality.  For,  although  local  bounds 
are  defined  for  the  purpose  of  ascertaining  what  is  rateable,  still,  for  the 
reasons  which  my  brother  Erie  has  referred  to,  the  kind  of  property  to 
be  rated  may  be  limited,  and  this  exemption  may  have  been  intended  to 
apply  to  the  kind  of  property.  But,  upon  the  whole,  I  think  that  the 
tertns  of  stat.  5  O.  4,  c.  xxii.,  s.  105,  are  so  express  as  to  locality  thai 
we  must  assign  exemption  to  locality  and  not  to  kind ;  and  that  there- 
fore our  judgmefit  must  be  for  the  respondents.  SLate  confirmed. 


♦The  QUEEIf  v.  The  Justices  of  the  West  Riding  of  YORK-  r^^^.  q 

SHIRE.    June  10.  L  ^^^ 

PartiM  appealing  against  an  order  of  remoral  are  entitled  to  take  tbe  ftill  number  of  daja 
glren  by  stat.  11  A  12  Vict  e.  31,  8.  9.  If  at  the  expiration  of  those  dajs  there  is  time  to 
giro  effeotaal  notice  of  trial  for  tbe  neit  sessions,  it  shonid  be  done  ;  if  there  is  not  time  for 
•neb  notice  of  trial,  the  appeal,  if  it  be  practicable,  onght  to  be  entered  and  respited  at  tb4 
next  MSMosa ;  and  it  is  too  late  to  enter  it  M  a  subseqaent  sessions. 
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H.  W.  Wbst  had,  in  Easter  Tcrniy  obtained  a  rule  nisi  for  a  manda- 
mus to  the  justices  of  the  West  Riding  to  enter  continuances  and  hear 
an  appeal  against  an  order  of  two  justices  for  the  removal  of  a  psuper 
from  the  township  of  Halifax  to  the  parish  of  Bromsgrove.  From  the 
affidavits  on  both  sides  it  appeared  that,  on  the  2l8t  day  of  November, 

1857,  the  officers  of  the  appellant  parish  received  the  order  and  grounds 
of  removal.  On  the  9th  December  they  applied  for  a  copy  of  the  depo- 
sitions, and  they  received  one  on  the  12th  December.  On  the  23d  De- 
cember they  sent  to  the  overseers  of  the  respondent  township  a  notice 
that  they  intended,  '*  at  the  General  Sessions  of  the  Peace  to  be  bolden 
in  and  for  the  said  West  Riding  of  Yorkshire,  next  after  the  expiration 
of  fourteen  days  at  least  from  the  service  of  this  notice,  to  commence 
and  prosecute  an  appeal*'  against  the  order  complained  of.  This  notice 
was  received  on  the  24th  day  of  December.  It  appeared  by  the  affida- 
vits that  the  officers  of  the  poor  of  the  a  ppellant  parish  believed  that, 
by  the  practice  of  the  West  Riding  Sessions,  fourteen  days*  notice  of 
trial  was  required ;  but  in  fact  ten  clear  days'  notice  only  was  required. 
The  sessions,  next  after  24th  December,  1857,  were  held  on  5th  January, 

1858.  At  these  sessions  nothing  was  done.  The  next  sessions  were 
held  on  5th  April,  1858.  The  appeal  was  entered  and  brought  on 
nijlATi  ^foi*  hearing  at  those  sessions.     The  Court  of  Quarter  Sessions, 

-■  after  argument,  refused  to  hear  it,  on  the  ground  that  the  appeal 
was  too  late. 

«7.  jB.  MauUy  in  last  Easter  Term,(a)  showed  cause. — The  appellants 
iu  this  case  were  bound  to  go  to  the  sessions  holden  on  the  5th  January. 
The  notice  of  appeal  was  actually  given  on  24th  December.  It  might 
have  been  accompanied  by  notice  of  trial,  which  would  then  have  been 
given  ten  clear  days  before  the  5th  January.  Stat.  4  &  5  W.  4,  c.  76, 
ss.  79,  81,  does  not  affect  the  practice  of  sessions  as  to  the  notice  of 
trial :  Rex  v.  The  Justices  of  Suffolk,  4  A.  &  E.  819  (E.  G.  L.  R.  vol. 
31).  If  the  grounds  of  the  appeal  had  been  delivered  with  that  notice, 
though  less  than  fourteen  days  before  the  sessions,  it  would  have  been 
a  compliance  with  stat.  4  &  5  W.  4,  c.  76,  s.  81,  so  that  the  appeal 
might  have  been  tried  at  the  January  sessions ;  which  therefore  were 
clearly  the  next  practicable  sessions  for  all  purposes.  But,  even  if  there 
was  not  time  to  try  at  those  sessions,  the  appeal  should  have  been 
entered  and  respited  there.  The  practicability  of  the  sessiona  for  that 
purpose  must  depend  upon  the  time  when  the  order  of  removal  was 
served ;  the  appellants  cannot,  by  lying  by  so  as  to  prevent  themselves 
from  giving  effectual  notice  of  trial  for  those  sessions,  render  them  not 
the  practicable  sessions:  Regina  v.  Sevenoaks,  7  Q.  B.  136  (E.  G.  L.  B. 
vol.  53) ;  Regina  v.  Justices  of  Peterborough,  7  E.  &  B.  643  (E.  C.  L.  B. 
vol.  90).  The  appellants  here,  in  their  notice  of  appeal,  claim  to  pass 
over  the  January  sessions :  but  if  they  had  no  right  to  do  so  their  claim 
is  inoperative. 
*yjg-i       *Pigott^  Serjt.,  and  H.  W,  West^  in  support  of  the  rule.— 

^  There  was  no  laches  on  the  part  of  the  appellants.  By  stat.  11 
k  12  Vict.  c.  31,  s.  9,  they  were  entitled  to  take  twenty-one  days  to 
consider  whether  they  would  apply  for  the  copy  of  the  depositions. 
Thev  did  apply  within  that  time,  and  received  them  on  12th  De- 
cember.    They  were  then,  by  the  statute,  entitled  to  take  fourteen  days 

(a)  M«7  8th.    Before  Lord  CampbeU,  C.  J.,  Wightmao,  Erie,  and  CromptoB»  Ji. 
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to  determine  whether  they  would  appeal  or  not.  Thej  in  fact  only  took 
twelve  days ;  and  it  is  not  possible  for  the  Court  to  say  that  a  shorter 
period  would  have  suflSlced.  Then,  at  the  time  when  they  actually  did 
give  notice  of  appeal,  it  was  too  late  to  try  at  the  January  sessions.  It 
has  always  been  considered  that  the  grounds  of  removal  must  be  given 
at  least  fourteen  days  before  the  trial :  Regina  v.  The  Justices  of  Suf- 
folk, 4  A.  &  E.  319  (E.  C.  L.  R.  vol.  31);  Regina  v.  The  Justices  of 
Lancashire,  4  Q.  B.  910  (E.  C.  L.  R.  vol.  45).  And,  unless  the  sessions 
were  practicable  for  all  purposes,  the  appellants  might  pass  them  over : 
Regina  v.  Justices  of  Surrey,  8  D.  &  L.  843;  Rex  v.  Justices  of 
Devon.(a)  Cur,  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  parish  officers  of  Bromsgrove  had  brought  on  an 
appeal  for  trial  at  the  Quarter  Sessions  for  the  West  Riding  of  the 
county  of  Tor)^,  on  the  5th  of  April  last,  against  the  overseers  of  the 
township.of  Halifax ;  when,  after  hearing  counsel  on  both  sides,  they 
refused  to  hear  the  appeal,  and  dismissed  it,  on  the  ground  that  they 
had  no  jurisdiction,  because  the  appeal  *had  not  been  entered  r^n\a 
and  respited  at  the  previous  sessions  held  on  5th  January  last.  1- 
The  appellants  obtained  a  rule  to  show  cause  why  a  mandamus  should 
not  issue,  commanding  the  Sessions  to  hear  the  appeal ;  and  the  ques- 
tion for  the  Court  is,  whether,  under  the  circumstances  of  the  case,  the 
justices  ought  to  have  heard  the  appeal. 

The  appeal  was  against  an  order  for  the  removal  of  a  pauper ;  and 
the  dates  of  the  several  proceedings  are  as  follows.  On  the  21st  of 
November,  1857,  an  order  of  removal,  dated  the  20th  of  November, 
was  received  by  the  parish  officers  of  Bromsgrove,  accompanied  by  a 
statement  of  the  grounds  of  removal.  On  the  9th  of  December,  the 
parish  officers  of  Bromsgrove  applied  for  a  copy  of  the  depositions  on 
which  the  order  was  granted,  and  received  a  copy  on  the  12th  of  De- 
cember. On  the  23d  of  December  the  parish  officers  of  Bromsgrove 
sent  a  notice  of  appeal  to  the  overseers  of  Halifax,  which  was  received 
by  the  latter  on  the  24th  of  December.  In  this  notice  the  officers  of 
Bromsgrove  informed  the  officers  of  Halifax  that  they  intended,  at  the 
Quarter  Sessions  to  be  holden  next  after  the  expiration  of  fourteen  days 
at  least  from  the  service  of  that  notice^  to  commence  and  prosecute  an 
appeal  against  the  order  of  removal. 

The  next  sessions  were  held  on  the  5th  of  January,  twelve  days  only 

from  the  service  of  the  notice  of  appeal ;  and  the  appellants  passed 

those  sessions  wholly  by,  and  neither  gave  notice  of  trial  for  those 

.  sessions,  nor  entered  and  respited  their  appeal ;  and  the  question  is, 

whether  they  were  bound  to  do  either. 

By  Stat.  11  &  12  Vict.  c.  31,  s.  9,  no  appeal  is  to  be  allowed  against 
an  order  of  removal,  if  notice  of  appeal  is  not  given  within  twenty-one 
days  after  receipt  of  the  statement  of  the/  grounds  of  removal,  unless 
within  those  *twenty-one  days  a  copy  of  the  depositions  shall  r^criir 
have  been  applied  for  and  received ;  and  then  fourteen  days  from  ^ 
the  time  of  the  sending  the  copy  is  to  be  allowed  for  giving  notice.  The 
time  of  receipt  in  due  course  of  post  is  to  be  considered  as  the  time  of 
sending,  by  reasonable  con8truction.(i) 

(a)  Note  (a)  to  R«x  «.  The  Justices  of  Kent,  8  B.  A  C.  640  (E.  C.  L.  R.  rol.  15). 
.  \h)  See  Re^na  «.  Slawitone,  IS  Q.  B.  CSS  (E.  C.  L.  R.  vol.  83) ;  Reginft  r  Re  order  of  Riob* 
mond,  antd,  p.  263. 
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Id  the  present  case,  therefore,  the  appellants  had  twentj-one  dajd 
from  the  2lBt  of  November,  plus  fourteen  days  from  the  12th  of  Decern* 
ber  (when  they  received  a  copy  of  the  depositions),  to  give  their  notice 
of  appeal ;  and  they  gave  their  notice,  which  was  received  within  the 
time,  namely,  on  the  24th  of  December,  on  which  day  there  were  twelve 
days  inclusive,  and  ten  clear  days  exclusive,  of  the  day  of  holding  the 
then  next  quarter  sessions,  which  were  held  on  the  5th  of  January. 
The  appellants  undoubtedly  might  take  all  the  time  they  did,  irithout 
losing  their  right  to  appeal ;  but,  on  the  other  hand,  they  might,  if  they 
had  pleased,  have  applied  for  and  obtained  a  copy  of  the  depositions 
earlier :  or,  having  received  a  copy  of  the  depositions,  might  have  given 
notice  of  appeal  in  time  to  try  at  the  sessions  held  on  the  5th  of  Janu- 
ary last  Those  sessions,  therefore,  were  the  next  practicable  sessions 
at  which  the  appellants  might,  if  they  had  been  so  minded,  have  entered 
and  tried  their  appeal,  according  to  the  cases  of  Regina  v.  Justices  of 
Peterborough^  7  E.  &  B.  643  (E.  G.  L.  R.  vol.  90),  and  Regina  v.  Seven- 
oaks,  7  Q.  B.  186  (E.  G.  L.  R.  vol.  58),  in  which  it  was  decided  that  an 
appellant  cannot  by  his  negligent  or  dilatory  conduct  make  the  sessions 
impracticable  which  in  fact  were  practicable  sessions,  and  then  pass 
^71f^1  ^^^™  wholly  over  as  not  being  '^'practicable.  He  ought  at  least 
-I  to  enter  and  respite  his  appeal ;  or  it  may  be  reasonably  consi- 
dered that  he  has  given  up  the  intention  of  really  prosecuting  the 
appeal,  and  only  means  to  procrastinate  as  much  as  possible.  The  case 
of  Regina  v.  Justices  of  Surrey,  8  D.  &  L.  843,  is  by  no  means  incon- 
sistent with  the  cases  of  Regina  v,  Sevenoaks  and  Regina  v.  Peter- 
borough, and  indeed  was  recognised  by  the  Court  in  the  latter  case ;  for 
in  the  case  of  Regina  v»  Justices  of  Surrey  there  was  not  time  for  the 
appellant  to  take  the  necessary  steps  to  try  the  appeal  at  the  next  ses- 
sions, however  well  disposed  and  diligent  he  might  have  been ;  and  it 
was  therefore  considered,  and  we  think  properly,  that  the  very  next  ses- 
sions were  not  in  that  case  the  next  practicable  sessions  for  the  purpose 
of  the  appeal. 

In  the  present  case,  the  appellants  have,  by  the  terms  of  their  notice, 
expressly  passed  over  the  sessions  held  on  the  5th  of  January,  as  they 
state  that  they  intend  to  commence  and  prosecute  an  appeal  at  the  ses- 
sions to  be  holden  fourteen  days  at  least  from  the  service  of  that  notice, 
a  period  which  excludes  the  sessions  held  on  the  5th  of  January.  No 
valid  reason  has  been  assigned  on  the  part  of  the  appellants  fur  the  post- 
ponement of  the  comtnencement  and  prosecution  of  the  appeal  to  the 
sessions  held  next  after  the  expiration  of  fourteen  days  from  the  service 
of  the  notice,  nor  why  the  appellants  claim  to  be  entitled  to  fourteen 
days  beyond  the  twenty-one  days  and  the  fourteen  days  mentioned  in 
Stat.  11  k  12  Vict.  c.  81,  s.  9. 

As  a  rule«  we  think  that  the  parties  appealing  are  entitled  to  take  the 
*71Q1  twenty-one  days  and  the  fourteen  *days  mentioned  in  stat.  11  & 
-I  12  Vict.  c.  31,  s.  9,  and  that,  if,  at  the  expiration  of  the  last  of 
those  days,  there  is  time  to  give  effective  notice  of  trial  of  the  appeal 
at  the  then  next  sessions,  such  notice  ought  to  be  given ;  but  that,  if 
there  is  not  time  to  give  such  notice  of  trial,  the  appeal  ought  to  be 
entered  and  respited  at  the  then  next  sessions  following  the  expiration 
of  the  fourteen  days :  such  an  entry  and  respite  will  be  the  only  step 
the  appellant  can  then  take  to  show  his  intention  to  prosecute  his  appeal 
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as  be  will  do  so  at  the  peril  of  being  obliged  to  pay  costs  in  c^e  he 
onits  further  to  prosecute  it :  and  this  is  in  accordance  with  the  modern 
praetice. 

In  the  present  case,  we  think  that  the  determination  of  the  Sessions 
was  right,  and  that  the  rule  for  a  mandamus  should  be  discharged. 

Rule  discharged. 
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p.  had  charge  of  a  child  too  jonng  to  take  care  of  itself,  and  took  two  tickets  at  a  railiray 
station  for  the  parpose  of  the  two  being  oonveyed  on  the  railway.  While  P.  and  the  child 
were  on  the  railway,  after  P.  had  taken  the  tickets,  the  child  was  injured  by  an  accident 
which  wta  oaased  by  the  joint  negUgenee  of  P.  and  the  company's  serrants. 

Held,  by  the  Coart  of  Exchequer  Chamber,  afBnning  the  judgment  of  the  Court  of  Queen's 
Bench,  that  the  child  could  not  maintain  an  action  against  the  company. 

Action  by  Alexander  Waite,  the  younger,  an  infant,  by  Alexander 
Waite,  his  next  friend. 

The  first  count  of  the  declaration  stated  that  defendants  were  pos- 
sessed of  a  certain  railway  locomotive  engine  and  tender  and  a  train  of 
carriages  attached  thereto,  and  were,  by  their  servants  in  that  behalf, 
propelling,  driving,  managing,  and  conducting  the  same  *upon  r^nnn 
and  along  a  certain  railway :  that  plaintiff  was  lawfully  upon  ^ 
and  crossing  the  said  railway :  and  that  defendants,  by  their  said  ser- 
yants,  so  carelessly,  negligently,  and  improperly  propelled,  drove^ 
managed,  and  conducted  the  said  engine,  tender,  and  train  of  carriages^ 
that  the  same,  by  and  through  the  carelessness,  negligence,  and  imprOf> 
per  conduct  of  defendants,  by  their  servants  in  that  behalf,  ran,  came, 
and  were  driven  upon  and  against  plaintiff,  and  cast  and  threw  him 
down  and  severely  wounded  and  injured  him. 

The  second  count  alleged  that  defendants  were  possessed  and  had  th& 
control  and  custody  of  a  certain  railway  for  the  conveyance  of  passen- 
gers by  railway  trains  for  hire,  from  a  place  called  Velvet  Hall  to  Ber- 
wick-upon-Tweed, and  also  of  a  certain  railway  station  upon  the  said 
railway,  at  the  first-mentioned  place,  which  said  railway  station  was  in 
the  care  and  custody  of  the  defendants  by  their  servants,  and  was  the 
station  provided  by  the  defendants  for  nil  persons  travelling  by  the  said 
railway  from  Velvet  Hall  aforesaid  to  Berwick-upon-Tweed  aforesaid  to 
procure  their  tickets :  that  defendants  required  all  persons  desirous  of 
BO  travelling  as  aforesaid  to  pass  through  and  procure  tickets  at  the  said 
station :  that  plaintiff,  at  the  request  of  defendants,  became  and  was  a  . 
passenger  to  be  conveyed  by  defendants  by  railway  train  from  Velvet 
Hall  aforesaid  to  Berwick-upon-Tweed  aforesaid,  by  a  certain  railway 
train  of  defendants,  then  about  to  start  from  Velvet  Hall  aforesaid  to 
Berwick-upon-Tweed  aforesaid,  for  reward  in  that  behalf  then  paid  by 
plaintiff  to  defendants :  that  plaintiff  became  and  was  such  passenger, 
by  purchasing  from  defendants,  who  then  delivered  to  plaintiff,  a  certain 
railway  ticket,  entitling  him  to  be  conveyed  as  aforesaid,  at  a  certain 
*part  of  the  said  railway  station  provided  by  defendants  for  the  r*fTo\ 
issuing  of  tickets  to  persons  about  to  travel  between  the  places  *- 
aforesaid,  and  at  which  defendants  required  and  compelled  all  persons 
60  about  to  travel  as  aforesaid  to  take  tickets  for  the  said  journey :  that 
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it  waB  necessary  for  plaintiff,  and  all  persons  so  purchasing  tickets  as 
aforesaid,  in  order  to  enable  them  to  enter  the  said  railway  train  then 
about  to  proceed  from  Velvet  Hall  aforesaid  to  Berwick-upon-Tweed 
aforesaid,  to  pass  across  the  said  railway  at  a  certain  place  where  it 
passes  through  the  said  station :  that,  just  about  the  time  when  plaintiff 
so  purchased,  and  defendants  so  delivered  to  him,  the  said  ticket  as 
aforesaid,  a  certain  other  railway  train,  of  and  under  the  control  of 
defendants,  was  then,  as  defendants  knew,  about  to  pass  through  the 
said  station  upon  and  over  a  certain  line  of  rails  of  the  said  railway  over 
which  plaintiff  and  all  other  persons  so  passing  across  the  said  railway 
as  aforesaid  were  obliged  and  compelled  to  go  on  foot  in  passing  across 
the  said  railway  as  aforesaid.  That  plaintiff,  after  he  had  purchased, 
and  after  defendants  had  so  delivered  to  him,  the  said  ticket  as  afore- 
said, and  after  he  had  become  such  passenger  as  aforesaid,  was,  at  the 
time  of  the  committing  of  the  grievances  hereinafter  mentioned,  pro- 
perly and  lawfully  in  and  upon  the  said  railway,  at  the  place  where  it 
passes  through  the  said  station,  going  across  the  said  line  of  rails  afore- 
said, on  foot,  in  order  to  enable  him  to  enter  the  said  firstrmentioned 
train :  and  that,  by  and  through  reason  of  the  negligence  of  defendants 
in  not  giving  any  notice  or  warning  to  plaintiff  that  the  said  railway 
train  secondly  above  mentioned  was  then  about  to  pass  through  the  said 
stanon  upon  and  over  the  said  line  of  rails  aforesaid,  plaintiff,  while 
^'7221  *P^^^°S  across  the  said  railway  and  going  on  foot  over  the  said 
^  line  of  rails,  was  knocked  down  by  the  said  railway  train,  whiek 
did  pass  through  the  said  station  upon  and  over  the  said  line  of  rails  just 
as  plaintiff  was  so  going  on  foot  over  the  same,  and  was  thereby  wounded 
and  injured. 

Pleas.     1.  Not  guilty. 

2.  That  plaintiff  was  not  lawfully  upon  or  crossing  the  said  railway; 
but,  on  the  contrary  thereof,  plaintiff  and  a  person,  to  wit,  Mrs.  Arabella 
Park,  in  whose  care  and  under  whose  direction  and  control  plaintiff 
then  was,  were  wrongfully,  improperly,  and  incautiously  upon  and  cross* 
ing  the  said  railway,  with  the  means  of  seeing  and  knowing,  at  that 
timo,  that  the  said  engine,  tender,  and  train  of  carriages  in  that  behalf 
mentioned  were  then  passing  and  proceeding  in  and  upon  the  said  rail* 
way,  and  near  to  and  approaching  the  place  at  which  plaintiff  was  upon 
and  crossing  the  said  railway :  which  occasioned  the  said  damage  and 
injury  as  much  as  the  negligence  of  defendants. 

3  A  plea  similar  to  2,  with  the  additional  allegation  that  it  was  not 
necessary  for  plaintiff  to  be  in  or  upon  the  said  railway,  or  to  cross  over 
the  said  lipe  of  rails  at  that  time,  in  order  to  enter  the  said  railway 
train  then  about  to  proceed  from  Velvet  Hall  aforesaid  to  Berwick-upon- 
Tweed  aforesaid. 

Issues  on  all  the  pleas. 

On  the  trial,  before  Martin,  B.,  at  the  last  Spring  Assizes  for  North- 
umberland, it  appeared  that  defendants  had  the  management  of  a  rail- 
way from  Tweedmouth  to  Kelso ;  and  that,  on  1st  January,  1857,  plain- 
tiff, an  infant  of  the  age  of  five  years  or  thereabouts,  accompanied  Mrs. 
♦7281  '***"'^»  ^^®  grandmother,  to  the  Velvet  Hall  Station,  *one  of  the 
.  -I  stations  on. the  Tweedmouth  and  Kelso  Railway,  for  the  purpose 
of  proceeding  together  to  Berwick-upon-Tweed  by  the  10.51  A.  M.  train. 
The  plaintiff  and  Mrs.  Park  arrived  at  the  Velvet  Hall  station  at  10.30. 
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Mrs.  Park  bought  of  the  Btation-master  a  ticket  for  herself  and  a  half 
ticket  for  plaintiiT,  which  entitled  them  to  be  carried  to  the  Tweedmonth 
Station  near  Berwick  by  the  10.51  train.  The  platform  for  the 
departure  of  passengers  going  from  Velvet  Hall  Station  to  Tweedmontk 
was  on  the  side  of  the  railway  opposite  to  the  ticket-oflSce :  and  it  was 
necessary  for  such  passengers  to  cross  the  railway  on  a  level  to  get  to 
that  platform.  The  station-master,  in  giving  out  the  tickets,  informed 
Mrs.  Park  that  the  train  by  which  she  and  plaintiff  were  to  go  to  Tweed- 
mouth  would  not  be  there  for  a  quarter  of  an  hour :  the  station-master 
saw  Mrs.  Park  and  plaintiff  go,  after  having  got  their  tickets,  and  sit 
down  by  the  fire.  The  station-master,  who  was  the  only  person  in 
charge  of  the  station,  after  giving  out  the  said  tickets,  immediately  left 
the  ticket-office  and  went  to  the  end  of  the  station  yard  to  superintend 
the  unloading  of  some  goods,  and  returned  in  seven  or  eight  minutes, 
which  was  not  until  after  the  injuries  which  are  the  cause  of  the  present 
action  had  been  sustained.  While  so  engaged,  the  station-master  was 
unable,  owing  to  the  position  in  which  he  was,  to  see  the  ticket-office  or 
the  platform.  Neither  could  he  see  along  the  line  towards  Tweedmouth : 
but  could  see  along  the  line  towards  Kelso.  Any  train,  as  it  approached 
the  Velvet  Hall  Station  from  Kelso,  could  be  seen  by  any  one  on  the 
platform  for  a  considerable  distance :  the  station-master  generally  went 
into  the  room  and  told  the  passengers  to  cross  when  the  train  was  in 
sight ;  and  had  done  so  to  *Mrs.  Park  when  she  was  there,  she  r^jnA 
having  been  frequently  in  the  habit  of  going  by  that  train  to  *- 
Tweedmouth.  The  station-master  did  not  warn  plaintiff  or  Mrs.  Park 
against  crossing  the  line,  or  inform  them  that  another  train  was  expected 
to  pass  the  station  before  the  arrival  of  their  train.  Nor  were  any 
means  adopted,  by  locking  the  door  of  the  ticket-office,  or  otherwise,  to 
prevent  the  plaintiff  or  Mrs.  Park  crossing  the  line  at  any  time ;  nor 
was  there  any  clock  at  the  station.  Before  the  passenger  train  for  which 
the  plaintiff  and  Mrs.  Park  had  taken  tickets  arrived  at  the  station,  a 
goods  train  coming  from  Kelso,  with  a  tender  before  the  engine,  passed 
the  Velvet  Hall  Station,  going  towards  Tweedmouth ;  Mrs.  Park  and 
the  plaintiff  were  struck  by  it  as  they  were  crossing  the  line  to  go  to  the 
platform  already  mentioned.  Mrs.  Park  was  killed :  and  plaintiff  was 
severely  injured ;  and  for  that  injury  the  present  action  was  brought. 
The  goods  train  was  not  a  train  which  stopped  at  the  station,  and  passed 
the  station  at  its  usual  pace  of  about  twenty  miles  an  hour.  No  one 
saw  Mrs.  Park  or  plaintiff  in  the  act  of  crossing  the  railway ;  and  nei- 
ther the  station-master  nor  any  one  on  the  goods  train  knew  that  the 
injaries  had  been  sustained  until  after  the  goods  train  had  passed  the 
station. 

The  jury,  in  answer  to  questions  put  to  them  by  the  learned  Judge, 
found  that  defendants  were  guilty  of  negligence,  and  that  Mrs.  Park 
was  also  guilty  of  negligence  which  contributed  to  the  accident;  and 
they  assessed  the  damages  at  202.  There  was  no  negligence,  nor  was 
any  suggested  on  the  part  of  the  infant  plaintiff.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff  for  20Z.,  with  leave  to  the  defendants 
to  move  to  enter  a  verdict  for  them  or  for  a  nonsuit. 

*Pickering^  in  last  Easter  Term,  obtained  a  rule  to  show  cause  r«'795 
why  the  verdict  should  not  be  set  aside  and  a  verdict  entered  for  ^ 
defendants  upon  all  the  issues,  on  the  ground  that  the  negligence  of  Mrs. 
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Park,  as  fouDcl  by  the  jury,  entitled  the  defendants  to  a  verdict;  or  why 
a  new  trial  (should  not  be  had,  on  the  ground  that  the  direction  respecting 
the  negligence  of  Mrs.  Park  was  not  correct. 

In  this  Term,(jt) 

Overendj  Manuty^  and  C»  Warner  Lewis  showed  cause. — The  infant 
is  entitled  to  recover.  The  jury  have  found  that  there  was  negligence, 
both  in  the  defendants  and  in  Mrs.  Park,  the  person  in  charge  of  the 
infant :  and  the  question  of  law  which  arises  is,  Whether,  in  an  action 
by  an  infant  for  injury  caused  to  him  by  the  negligence  of  the  defend- 
ants, the  defendants  can  set  up,  by  way  of  defence,  the  negligence  of  a 
person  in  charge  of  the  infant,  contributing  to  the  accident.  The 
defendants  here  and  Mrs.  Park  are  both  tort-feasors;  and  an  action 
would  lie  against  either  by  the  infant :  neither,  therefore,  could  set  up, 
as  a  defence,  thai;  the  negligence  of  the  other  contributed.  It  has,  no 
doubt,  been  held  that  the  contributory  negligence  of  the  plaintiff's  agent 
is  a  defence:  Thorogood  v,  Bryan,  8  Com.  B.  115  (E.  C.  L.  R.  vol.  65); 
Gattlin  v.  Hills,  8  Com.  B.  123.  But,  first,  the  decision  in  Thorogood 
v.  Bryan  has  not  been  considered  thoroughly  satisfactory ;  and  the  case 
is  mentioned,  in  the  note  of  the  last  editors  of  Smith's  Leading  Case8(&) 
to  Ashby  v.  White,  2  Ld.  Raym.  938,  as  not  altogether  consistent  with 
^7261  ^^^  decision  in  Rigby  v,  Hewitt,  5  Exch.  240.t  And,  ^secondly, 
-^  there  is  no  agency  here,  because  the  plaintiff  was  too  young  to 
appoint  an  agent,  or  to  make  any  choice  of  the  person  to  take  charge 
of  him.  Lynch  v.  Nurdin,  1  Q.  B.  29  (E.  G.  L.  R.  vol.  41),  is  an 
authority  for  the  plaintiff.  There  the  plaintiff,  a  young  child,  brought 
an  action  for  injury  caused  to  him  by  the  horse  and  cart  of  the  defend- 
ant, who  had  neglected  to  take  charge  of  them ;  and  it  was  held  that  the 
action  lay,  although  the  plaintiff's  own  negligence  had  contributed  in 
great  part  to  the  accident.  Further,  the  second  count  charges  a  tort 
arising  out  of  a  contract ;  and  it  is  questionable  whether  the  doctrine 
of  contributory  negligence  applies:  Martin  v.  The  Great  Korthern 
Railway  Company,  16  Com.  B.  179  (B.  G.  L.  R.  vol.  81).  [Lord 
Campbell,  G.  J. — That,  no  doubt,  may  make  some  difference;  bat 
surely  the  fact  that  the  plaintiff,  by  ordinary  care,  might  have  avoided 
the  accident  would  be  a  defence  in  either  case.]  In  Martin  v.  The 
Great  Northern  Railway  Company  the  Court  appears  to  have  enter- 
tained, at  the  least,  considerable  doubt  upon  the  point.  Further,  there 
was  no  evidence  of  negligence  on  the  part  of  Mrs.  Park.  (The  argu- 
ment upon  this  point  is  omitted.) 

Lord  Gampbbll,  C.  J.,  now  delivered  the  judgment  of  the  Court; 
Pickering  and  Mellish^  who  were  to  support  the  rule,  not  having  been 
Cf^lled  on. 

In  this  case  we  think  that  the  rule  ought  to  be  made  absolute  for 
entering  a  verdict  for  the  defendants,  or  for  a  nonsuit.  The  jury  must 
be  taken  to  have  found  that  Mrs.  Park,  the  grandmother  of  the  infant 
plaintiff,  in  whose  care  he  was  when  the  accident  happened,  was  guilty 
*7271  ^^  negligence  without  which  the  accident  would  *not  have  hnp- 
-I  pened ;  and  that,  notwithstanding  the  negligence  of  the  defend- 
ants, if  she  had  acted  upon  this  occasion  with  ordinary  caution  and 
j^udence,  ^either  she  herself  nor  the  infant  would  have  suffered.    Under 

(a)  Judo  9th.     Before  Lord  CampbeU,  C.  J.,  Erie  mod  CromptoD,  Js. 
(6)  1  SmiOi'a  h,  C*.  220  (4ih  ed.). 
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such  eircumstances,  had  she  survived,  she  could  not  have  maintained  any 
action  against  the  company;  and  we  think  that  the  infant  is  so  identified 
frith  her  that  the  action  in  his  name  cannot  be  maintained.  The  relation 
of  master  and  servant  certainly  did  not  subsist  between  the  grandchild 
and  the  grandmother ;  and  she  cannot,  in  any  sense,  be  considered  his 
agent:  but  we  think  that  the  defendants,  in  furnishing  the  ticket  to  the 
one  and  the  half  ticket  for  the  other,  did  not  incur  a  greater  liability 
towards  the  grandchild  than  towards  the  grandmother,  and  that  she,  the 
contracting  party,  must  be  implied  to  have  promised  that  ordinary  care 
should  be  taken  of  the  grandchild. 

We  do  not  consider  it  necessary  to  offer  any  opinion  as  to  the  recent 
cases  in  which  passengers  bv  coaches  or  by  ships  have  brought  actions 
for  damage  suffered  from  the  negligent  management  of  other  coaches 
and  ships,  there  having  been  negligence  in  the  management  of  the 
coaches  and  ships  by  which  they  were  travelling,  as,  at  all  events,  a 
complete  identification  seems  to  us  to  be  constituted  between  the  plain- 
tiff and  the  party  whose  negligence  contributed  to  the  damage  which  is 
the  alleged  cause  of  action,  in  the  same  manner  as  if  the  plaintiff  had 
been  a  baby  only  a  few  days  old,  to  be  carried  in  a  nurse's  arms. 

Bule  absolute. 
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WAITE,  Appellant,  v.  The  NORTH  EASTERN  Railway  Company, 

Respondents.     [Feb.  4,  1859.] 

[For  syllabas,  lee  p.  710.] 

Thb  plaintiff  having  appealed  against  the  above  decision,  the  case 
waiT  now  argued. 

Manisty^  for  the  appellant  (plaintiff  below). — As  the  plaintiff  here 
was  an  innocent  party,  who  had  not  selected  the  person  under  whose 
care  he  was,  he  could  not  be  said  to  contribute  to  the  damage.  [WiLLB^t 
J. — If  the  proper  natural  guardian  of  the  plaintiff  consigned  it  to  the 
care  of  the  grandmother,  the  grandmother's  was  the  legal  care.]  It  is 
no  more  than  if  the  plaintiff  had  been  an  infant  in  the  arms  of  a  person 
who  had  been  careless.  [Willes,  J.,  referred  to  Hargrave*s  note  (18) 
[67]  on  Go.  Lit.  88  b.]  When  a  man,  by  an  act  of  his  own  will,  select^ 
an  agent,  it  may  be  that  the  negligence  of  the  agent  disqualifies  the 
principal  from  recovering;  that  is  the  ground,  if  any,  on  which  the  case^ 
are  to  be  supported  which  decide  that,  where  a  party,  being  in  ai| 
omnibus  or  a  steam-vessel,  is  damaged  by  the  negligent  management 
of  another  omnibus  or  steam-vessel,  he  cannot  recover  if  there  has  been 
negligence  on  the  part  of  those  having  the  care  of  the  omnibus  or 
steam-vessel  in  which  he  himself  is  carried:  Thorogood  v.  Bryan,  8 
Com.  B.  115  (E.  G.  L.  R.  vol.  65);  Gattlin  v.  Hills,  8  Com.  B.  123. 
[WiiiLiAHS,  J. — ^Even  that  principle  *has  been  seriously  ques-  r«Y29 
fioned  by  the  learned  editors  of  Smith's  Leading  Cases  in  the  ^  ^ 
9iote(0)  to  Ashby  ir.  White,  2  Ld.  Raym.  938.]  They  put  the  case  of  a 
mischievous  coUisicm  caused  by  two  drunken  coachman :  it  is  not  easy  t^ 

(a)  i  SmiOi's  L.  Oa.  220  (4tii  ta.). 
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see  why  the  passengers  in  each  carriage  should  not  recover  against  each 
coachman.  [Martin,  B. — Do  you  say  that  the  child  here  might,  if  the 
grandmother  had  survived,  have  sued  her  ?]  Why  should  he  not,  as 
\rell  as  a  patient  may  sue  a  surgeon  for  negligence  after  taking  charge 
of  the  case  ?  [Willbs,  J. — ^Did  you  ever  hear  of  an  action  against  a 
surgeon  for  not  taking  charge  of  a  case  ?]  Here  the  charge  was  in  fact 
undertaken.  But  the  plaintiff,  being  naturally  incapable  of  exercising 
a  will,  did  not  stand  to  the  grandmother  in  the  relation  of  principal  to 
agent  or  master  to  servant :  and  he  is  not  to  be  without  compensation 
for  injury  suffered  from  the  negligence  of  the  defendants.  If  the  father 
had  sent  the  child  without  either  ticket  or  attendant,  still  the  defend- 
ants, if  they  had  injured  the  child  by  their  negligence,  would  be  bound 
to  compensate  him.  [BaAMWBLL,  B. — I  have  always  thought  that  the 
cases  of  the  class  to  which  you  have  been  alluding  were  rightly  decided, 
but  on  wrong  reasoning.  Here  the  declaration  insists  upon  the  negK- 
gence  of  the  defendants:  what  does  Not  guilty  put  in  issue?]  The 
defendants'  negligence  as  between  the  plaintiff  and  the  defendants.  It 
never  was  held  that  a  party  injured  might  not  sue  both  of  two  distinct 
tort-feasors.  In  Thorogood  v,  Bryan,  Williams,  J.,  whose  ruling  at 
^-QQ-i  Nisi  Prius  was  supported,  said  that  he  had  *acted  on  the  dictom 

-I  in  Bridge  v.  The  Grand  Junction  Railway  Company,  8  M.  &  W. 
244.t  But  that  dictum  was  supposed  to  be  founded  on  Butterfietd  t. 
j^orrester,  11  East  60,  which  last-mentioned  case  shows  only  that  a  pariv 
cannot  recover  for  damage  to  which  he  himself  contributes:  the  question 
of  constructive  contribution,  which  must  be  here  insisted  upon,  did  not 
arise.  In  Rigby  v,  Hewitt,  5  Exch.  240,t  and  Greenland  v.  Chaplin,  5 
Exch.  243,  the  jury  found  that  there  was  not  negligence,  on  the  part  of 
those  supposed  to  be  employed  by  the  plaintiffs,  sufiBcient  to  exonerate 
the  defendants :  those  cases,  therefore^  do  not  constitute  an  authority 
for  the  point  now  in  question,  beyond  the  occurrence  of  some  dicta.  In 
Quarman  v.  Burnett,  6  M.  &  W.  499,t  afid  Reedie  v,  London  and  North 
Western  Railway  Company,  4  Exch.  244,t  it  was  sought  to  make  the 
defendants  liable  on  the  ground  that  they  had  employed  those  who  did 
the  mischief,  and  were  thus  identified  with  them;  and  this  failed:  hot 
the  liability  of  the  parties  who  really  employed  those  who  did  the 
mischief  was  not  denied.  After  the  verdict,  it  must  be  taken  that  here 
the  mischief  was  occasioned  by  the  negligence  of  the  defendants. 
[Bramwbll,  B. — It  is  perhaps  not  easy  to  say  what  absolute  negligence 
is.]  In  Lynch  v.  Nurdin,  1  Q.  B.  29  (E.  C.  L.  R.  vol.  41),  it  might 
have  been  said  that  the  father  of  the  plaintiff,  by  allowing  him  to  go 
about  unattended,  contributed  by  his  own  negligence  to  the  damage; 
and  that  would  have  been  an  answer,  upon  the  principle  for  which  the 
defendants  here  contend.  [Martin,  B. — That  case  was  questioned 
*73n  *'"  ^^*^  ^'  Newbold,  9  Exch.  802.t    Pollock,  C.  B.— If  the 

-'  father's  negligence  had  been  expressly  found  by  the  jury,  that 
might  perhaps  have  made  a  difference.! 

Mellish^  control. — The  Court  below  did  not  profess  to  decide  as  to  the 
correctness  of  the  view  taken  in  Thorogood  v.  Bryan,  8  Com.  B.  115 
(E.  C.  L.  R.  vol.  65),  which  it  is  not  necessary  to  insist  upon  for  the 

Eurpose  of  the  present  case.     The  complaint  here  is  that  the  plaintiff, 
eing  a  passenger,  was  injured  through  the  negligence  of  those  who 
managed  the  train  in  which  he  was  a  passenger.     He  could  become  a 
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passenger  only  through  a  contract.  How  then  did  it  appear  that  he  had 
become  a  passenger?  Only  from  the  circumstance  that  his  grandmother 
had  taken  ont  the  ticket.  The  negligence  complained  of  consists,  not  in 
not  warning  him,  but  in  not  warning  her.  It  therefore  is  essential  to 
the  case  of  the  plaintiff  that  the  grandmother  should  be  identified  with 
him.  Without  this  identity  there  is  no  legal  cause  of  complaint.  The 
defendants,  lik^  any  one  else,  must  take  reasonable  care  of  a  child,  if 
they  take  charge  of  him :  but  they  are  not  bound  to  take  charge  of  him 
at  all  unless  he  is  under  the  proper  care  of  a  grown-up  person ;  and 
they  did  no  more  here  than  receive  him  as  a  passenger  under  such 
charge.  That  being  so,  the  person  w^o  has  the  care  is  the  person  to 
whom  they  look  and  with  whom  they  contract:  any  other  principle  would 
impose  a  most  unreasonable  responsibility  on  a  railway  company. 
[Pollock,  0.  B. — Suppose  a  man  to  drive  his  own  gig,  in  which  his 
child  is,  and  to  come  into  collision  with  another  carriage  through  the 
negligence  of  both  drivers.  Can  the  *child  recover  against  the  r«7Qo 
owners  of  the  other  carriage  ?]  That  would  be  manifestly  absurd.  *- 
If  it  were  necessary  to  consider  the  decision  of  Thorogood  v.  Bryan, 
8  Cem.  B.  115  (E.  C.  L.  R.  vol.  65),  that  case  clearly  rests  upon  good 
sense.  On  what  principle  is  it  that  the  negligence  of  the  plaintiff  is  an 
answer  in  such  cases  ?  First,  it  shows  that  the  negligence  of  the  de- 
fendant is  not  the  cause  of  the  damage;  and,  secondly,  that  the  plaintiff, 
who  could  by  reasonable  care  have  avoided  the  accident,  is  not  entitled 
to  complain.  And  those  grounds  are  su£Scient  to  justify  the  decision  in 
Thorogood  v.  Bryan,  8  Com.  B.  115  (E.  C.  L.  R.  vol.  65). 

Ooerend  (in  the  absence  of  Mani9ty\  in  reply. — It  does  not  follow, 
from  the  company  accepting  the  child  as  a  passenger,  that  they  accepted 
the  grandmother  as  his  agent.  Suppose  a  party  is  injured  by  the  colli- 
sion of  two  carriages  in  neither  of  which  he  is :  he  may  recover  against 
both.  Now  that  is  the  present  case,  unless  the  grandmother  is,  for  the 
purpose  of  the  conveyance,  the  agent  of  the  child ;  and  that  she  cannot 
be,  inasmuch  as  the  child  has  no  capacity  for  selecting  an  agent.  But, 
further,  the  jury  have  found  positive  negligence  on  the  part  of  the  de- 
fendants :  that  puts  an  end  to  the  defence  from  negligence  of  the  plain- 
tiff, which  is  a  defence  properly  resting  on  estoppel.  Nor  is  this  quite 
like  the  case  of  a  child  in  arms:  the  company  might  have  ordered  the 
plaintiff  to  be  taken  off  the  railway,  and  ought  to  have  done  so. 

CoGKBURN,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  affirmed.  *I  put  the  case  on  this  r^nno 
ground :  that,  when  a  child  of  such  tender  and  imbecile  age  is  ^ 
brought  to  a  railway  station  or  to  any  conveyance,  for  the  purpose  of 
being  conveyed,  and  is  wholly  unable  to  take  care  of  itself,  the  contract 
of  conveyance  is  on  the  implied  condition  that  the  child  is  to  be  con- 
Teyed  subject  to  due  and  proper  care  on  the  part  of  the  person  having 
it  in  charge.  Such  care  not  being  used,  where  the  child  has  no  natural 
capacity  to  judge  of  the  surrounding  circumstances,  a  child  might  gel 
into  serious  danger  from  a  state  of  things  which  would  produce  no  disas- 
trous consequences  to  an  adult  capable  of  taking  care  of  himself.  Here 
the  child  was  under  the  charge  of  his  grandmother ;  and  the  company 
must  be  taken  to  have  received  the  child  as  under  her  control  and  sub^ 
ject  to  her  management.  The  plea  and  the  finding  show  that  the  negli- 
gence of  the  defendants  contributed  partially  to  the  damage ;  but  thai 
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the  negligence  of  the  person  in  whose  charge  the  child  was,  and  with 
reference  to  whom  the  contract  of  conveyance  was  made,  also  contributed 
partially.  There  is  not  therefore  that  negligence  on  the  part  of  the 
defendants  which  is  necessary  to  support  the  action. 

Pollock,  C.  B. — I  entirely  agree.  The  shortest  way  of  putting  Mr. 
MellM%  argument  is  that  this  is  not  a  mere  case  of  simple  wrong,  but 
one  arising  from  the  contract  of  the  grandmother  on  the  part  of  the 
plaintiff,  who  must  avail  himself  of  that  contract,  without  which  he 
cannot  recover.  There  really  is  no  difference  between  the  case  of  a 
person  of  tender  years  under  the  care  of  another  and  a  valuable  chattel 
committed  to  the  care  of  an  individual,  or  even  not  committed  to  such 
4.^04-1  care.  The  ^action  cannot  be  maintained,  unless  it  can  be  main- 
^  tained  by  the  person  having  the  apparent  possession,  even  though 
the  child  or  the  chattel  was  not  regularly  put  into  the  possession  of  the 
person,  as,  for  instance,  though  the  party  taking  charge  of  the  child  had 
done  so  without  the  father's  consent ;  that  circumstance  would  make  no 
difference  as  to  the  question  of  the  child's  right.  That  is  my  reason  for 
pressing  this  argument  of  Mr.  Mellishj  as  it  meets  every  possible  view  of 
the  case. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  view  of  the 
jury  was  that  the  accident  would  not  have  occurred  but  for  the  negli- 
gence of  the  grandmother.  There  was  here,  as  it  seems  to  me,  from  the 
particular  circumstances  of  the  case,  an  identification  of  the  plaintiff 
with  the  grandmother,  whose  negligence  is  therefore  an  answer  to  the 
action.  At  the  same  time,  I  do  not  mean  to  express  any  doubt  that, 
generally,  where  a  child  is  of  such  tender  years  as  here,  and  is  carried 
about  by  any  person  having  it  in  charge,  the  rule  as  to  joint  negligence 
o(  plaintiff  and  defendant  applies.  Ihe  person  who  has  the  charge  of 
the  child  is  identified  with  the  child.  If  a  father  drives  a  carriage,  in 
which  his  infant  child  is,  in  such  a  way  that  he  incurs  an  accident  which 
by  the  exercise  of  reasonable  care  he  might  have  avoided,  it  would  be 
strange  to  say  that,  though  he  himself  could  not  maintain  an  action,  the 
child  could.  So,  if  the  child  be  in  the  arms  of  a  person  who  does  not 
choose  to  get  out  of  the  way  of  a  train.  But  it  is  unnecessary  to  insist 
on  this  general  ground :  because,  on  the  mere  narrow  view  of  the  plain* 
tiff's  right  in  this  case,  the  defence  must  prevail, 
^yoc-i  *(Mart[N,  B.,  had  left  the  Court  during  the  argument  for  the 
'  J  respondent.) 

Crowdbr,  J. — I  am  of  the  same  opinion,  on  the  grounds  given  in  the 
judgment  delivered  in  the  Court  of  Queen's  Bench.  The  case  is  the 
same  as  if  the  child  had  been  in  the  mother's  arms.  There  is  an  identi- 
fication such  that  the  negligence  of  the  grandmother  deprives  the  child 
of  the  right  of  action.  Now  the  finding  of  the  jury  would  clearly  have 
prevented  the  grandmother  from  recovering :  it  therefore  has  the  same 
effect  in  respect  of  an  action  by  the  child.  It  would  be  monstrous  and 
absurd  if  there  could  be  a  distinction. 

(Willbs,  J.,  had  left  the  Court  during  the  argument  for  the  respond* 
ent.) 

Bbamwbll,  B. — I  am  of  Ae  same  opinion.  In  form  the  action  is  for 
a  wrong ;  but  it  is  in  fact  for  a  breach  of  duty  created  by  contract  It 
is  alleged  that  the  plaintiff  was  lawfully  on  the  railway.  That  could  be 
ao  only  on  the  suppoaition  that  he  had  become  a  passenger  through  thf 
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instrumentality  of  himself  or  another.  There  must  be  a  contract  or 
dutj.  It  is  impossible  here  to  say  that  the  company  contracted  any 
other  duty  towards  the  infant,  thus  accompanied,  than  they  would  have 
contracted  towards  an  adult,  or  that  they  were  responsible  for  what 
would  have  occasioned  no  mischief  but  for  the  negligence  of  a  person 
having  the  custody  of  the  plaintiff.  That  would  be  an  absurdity :  and 
we  should  have  to  hold  that,  where  a  chattel  is  injured  partly  through 
the  negligence  of  the  party  having  charge  *of  it,  such  person  could  r^-ror* 
maintain  no  action,  but  that  the  owner,  if  a  different  person,  could.  *- 
The  case  appears  even  more  distinct  upon  the  pleadings.  The  first  count 
charges  that  the  plaintiff  was  lawfully  upon  and  crossing  the  railway ; 
the  second  plea  denies  this,  and  states  that  the  plaintiff  was  under  the 
direction  and  control  of  a  person  who,  with  the  plaintiff,  was  wrongfully 
on  the  railway ;  and  the  verdict  shows  this  plea  to  be  true.  The  second 
count  states  also  that  the  plaintiff  was  lawfully  on  the  railway ;  and  it  is 
similarly  answered. 

Watson,  B. — I  am  of  the  same  opinion.  The  plaintiff  is  a  child  of  an 
age  at  which  he  is  incapable  of  exercising  proper  care  for  himself.  The 
charge  against  the  company  is  that  they  did  not  give  proper  warning  to 
the  grandmother :  and  all  the  duties  which  arose  towards  the  child  were 
with  reference  to  it  as  being  under  the  charge  of  the  grandmother;  and, 
as  my  brother  Williams  says,  the  case  is  the  same  as  if  the  plaintiff  had 
been  a  child  in  arms.  Many  other  cases  have  been  put  and  discussed 
by  Mr.  ManUty;  but  these  we  need  not  now  examine. 

Judgm*ent  affirmed. 

As  to  the  application  of  the  doctrine  v.  Cone,  22  Verm.  21.3 ;  Kauch  v. 
of  concurring  negligence  to  children  of  Lloyd,  31  Penn,  St.  358;  Penn.  Rail- 
tender  yean,  see  Hartfeld  v.  Roper,  road  Co.  v,  Kelly,  Id.  372;  Penn. 
21  Wend.  615;  Lehman  v.  Brooklyn,  Railroad  Company  v.  Zebe,  33  Penn. 
29  Barb.  236 ;  Daley  v.  Norwich,  &c.,  St.  327. 
Railroad  Co.,  27  Conn.  591 ;  Robinson 
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Under  sect.  26  of  stat  19  k  20  Viet.  e.  108,  a  Judge  of  Q.  B.  ordered  that  the  trial  in  an  aetion 
brought  in  Q.  B.  should  be  had  in  a  county  court.  No  application  was  Bade  to  him  to 
impose  any  terms.  The  action  having  been  tried,  the  costs  were  taxed  by  the  Master  in  Q. 
B.  according  to  the  scale  of  the  Superior  Courts,  so  far  as  regarded  the  proceedings  in  Q.  B., 
but,  so  far  as  regarded  the  proceedings  in  the  county  court,  according  to  the  county  court 
scale. 

On  motion  to  reriew  his  taxation :  field  that  he  was  Justiiled  in  so  far  adopting  the  county 
court  scale  as  his  guide. 

From  tbe  afSdavit  of  the  defendant's  attorney  in  this  ease,  it  appeared 
that  the  action  was  brought  in  the  Court  of  Queen's  Bench,  by  summons 
dated  2l8t  April,  1857,  to  recover  68?.  7«.  6A  for  goods  sold  and  deli- 
vered, and  on  accounts  stated.  The  declaration  was  delivered  on  24th 
July,  1857.  On  1st  August,  1857,  defendant  pleaded,  except  as  to  42/. 
2«.  6d.,  Never  indebted ;  and,  as  to  that  sum,  be  paid  th6  money  into 
Court.     The  plaintiff  joined  issue  on  the  plea  of  Never  indebted,  and 
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took  the  money  out  of  Court.  On  3d  November,  1857,  Erie,  J.,  ordered 
that  the  cause  should  be  tried  before  the  judge  of  the  county  court  of 
Nottinghamshire,  at  Bingham,  and  that  a  jury  should  be  BummoneJ. 
The  cause  was  tried  accordingly  on  January  13th,  1858 ;  when  a  ver- 
dict was  found  for  defendant.  Defendant  carried  in  his  costs  for  taxa- 
tion, made  out  on  the  ordinary  scale  of  costs  in  actions  in  the  Superior 
Courts  above  202. ;  but  the  Master  was  of  opinion  that  he  could  allow 
the  costs  of  and  relating  to  the  trial  according  only  to  the  scale  of  the 
county  court ;  and  he  taxed  accordingly. 

From  the  Master's  report,  it  appeared  that  be  allowed  the  costs  on 
the  scale  of  the  Superior  Court  so  far  as  regarded  the  proceedings  in 
the  Queen's  Bench :  but  that,  so  far  as  regarded  the  trial  in  the  county 
court,  he  allowed  only  county  court  costs,  according  to  the  scale  of 
^Yqon  oosts  settled  by  the  county  court  judges  and  approved  *of  by  the 
'^^J  Lord  Chancellor  under  stat.  19  &  20  Vict.  c.  108,  s.  33.  The 
Master  further  stated  that  he  had  taxed  the  costs  in  the  same  way  in  a 
cause  of  Parsons  v.  Pearee,  an  action  brought  in  the  Queen's  Bench 
and  sent  for  trial  in  the  county  court,  in  185i  ;  and  that  a  summons  to 
review  that  taxation  had  been  taken  out,  and  dismissed  by  Cole- 
ridge, J. 

&.  (7.  Merewether,  in  this  Term,  obtained  a  rule  calling  on  the  plain- 
tiff to  show  cause  why  the  Master  should  not  be  at  liberty  to  review  his 
taxation. 

K  T.  Bell  now  showed  cause. — The  sum  claimed  in  this  action  having, 
by  the  payment  into  Court,  been  reduced  to  a  sum  not  exceeding  50/., 
Erie,  J.,  under  sect.  26  of  stat.  19  &  20  Vict.  c.  108,  has  ordered  the 
cause  to  be  tried  in  the  county  court.  A  taxation  on  the  scale  of  the 
Superior  Courts  is  ordinarily  on  a  judgment  recovered  in  such  Courts. 
The  Judge  who  made  the  order  might,  by  sect.  26,  have  imposed  the 
terms  that  the  taxation  should  be  on  the  scale  of  the  Superior  Courts : 
but  he  has  not  done  this ;  and  it  does  not  appear  that  he  was  asked  to 
do  so.  In  the  scale  of  costs  fixed  by  the  county  court  judges,  and 
allowed  by  the  Lord  Chancellor,  under  sect.  33,  and  which  came  into 
operation  on  1st  November,  1856,  it  is  directed  that  "  costs  in  actions 
under  19  &  20  Vict.  c.  108,  s.  23,  shall  be  taxed  according  to  the  scale 
of  taxation  used  in  the  Court  of  Queen's  Bench,  so  far  as  it  is  directly 
applicable;  and  where  it  is  not  so  applicable,  the  principle  of  that  scale 
shall  be  followed. "(a)  Sect.  23  relates  to  actions  which  are  *tried  by 
*7^Q1  ^g^^^^^i^^  ^^  parties  in  the  county  court,  *but  could  not  be  tried 
•J  there  without  such  agreement :  and  the  mention  of  this  section 
shows  that  cases  tried  under  sect.  26  are  not  to  be  taxed  according  to 
the  scale  of  the  Court  of  Queen's  Bench,  but  according  to  the  scale  of 
other  causes  under  sect.  33.  The  proceeding,  of  which  the  costs  are 
now  in  question,  having  t&ken  place  in  the  county  court,  sect.  33  mast 
regulate  the  costs ;  that  section  applying  to  "  proceedings  in  the  county 
courts,  in  actions  where  the  debt  or  damage  claimed  exceeds  ^Oi."*  By 
Beet  34,  ^'  with  respect  to  such  proceedings  as  are  specified  m  the  last 
preceding  section,  all  costa  and  charges  between  party  and  party  shall 
be  taxed  by  the  registrar  of  the  Court  in  which  such  costs  and  charges 
"  were  incurred,  but  his  taxation  may  be  reviewed  by  the  judge  of  the 
court,  on  the  application  of  either  party ;  and  no  costs  or  charges  shall 

.     (a)  PoUoek.*fl  Praetice  of  the  County  Court*,  Ao.,  oh.  17  (p.  165,  edL  3.). 
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be  allowed  on  such  taxation  which  are  not  sanctioned  by  the  scale  tlien 
in  force."  Now  it  is  true  that  this  section  applies  only  to  costs  taxed 
by  the  registrar  of  the  county  court,  whereas  the  costs  now  in  question 
are  taxed  by  the  oflScer  of  this  Court.  But  that  does  not  affect  the 
question  as  to  what  scale  the  Master  of  this  Court  shall  use  in  his  taxa- 
tion. The  object  of  sending  the  case  to  the  county  court,  under  sect. 
26,  could  not  have  been  to  get  the  case  better  tried :  it  was  to  save 
expense. 

C.  (?.  Merewether^  contrd.. — The  Master  of  this  Court  can  have 
nothing  to  do  with  the  scale  of  the  county  court.  [Xord  Campbell, 
C.  J. — He  is  taxing  a  proceeding  in  the  county  court.]  It  is  not,  pro- 
perly speaking,  a  proceeding  in  the  county  court  at  all.  [Crompton, 
J. — For  some  purposes,  at  least,  it  seems  to  be  so.  There  *would  t^^ja 
be  county  court  process.]  The  scale  framed  under  sect.  33  mani-  ^ 
festly  applies  only  to  cases  where  the  original  and  exclusive  jurisdiction 
is  in  the  county  court :  it  could  not  have  been  intended  that  the  county 
coiirt  judges  were  to  dictate  the  rule  of  taxation  to  be  adopted  by  the 
officer  of  this  Court.  The  plaintiiF,  as  the  event  shows,  might  have 
brought  his  action  in  the  county  court :  he  chooses  to  go  to  the  Supe- 
rior Court.  Under  sect.  26  the  county  court  acts  only  as  the  minister 
of  this  Court.  The  expense  has  been,  in  many  particulars,  increased 
by  the  action  having  been  commenced  here.  [Coleridoe,  J. — Such 
considerations  would  be  very  properly  submitted  to  the  Judge,  as  affect- 
ing the  terms  on  which  he  would  send  the  case  for  trial,  under  sect.  26. 
Lord  Campbell,  C.  J. — The  circumstance  that  terms  may  be  applied 
for,  when  the  order  is  made,  seems  to  me  to  furnish  an  answer  to  all  the 
defendant's  argument.  Erle,  J. — The  Judge  thinks  that  the  cause  is 
one  that  should  be  tried  at  the  county  court :  the  presumption  is  that 
the  county  court  costs  of  trial  are  the  proper  ones.]  The  reason  for  the 
order  may  be  that  so  many  witnesses  reside  near  the  place  of  trial :  the 
very  circumstance  of  the  multiplicity  of  witnesses  lengthens  the  pro- 
ceedings. The  Master  can,  at  the  utmost,  treat  the  county  court  scale 
only  as  adjumentary  to  his  own  scale  of  taxation ;  he  is  not  to  be  bound 
by  it.  The  defendant,  had  the  case  gone  on  here,  would  have  been 
entitled  to  the  costs  of  an  action  brought  for  a  sum  exceeding  20Z.  And 
this  Court  never  parts  with  its  jurisdiction  as  to  costs.  The  case  is  not 
like  one  in  which  the  parties,  under  sects.  23  or  25,  go  to  the  county 
court  by  mutual  agreement. 

Lord  Campbell,  C.  J. — I  think  the  defendant  is  *entitled  to  r^-r^-i 
such  costs  only  as  the  law  has  provided.  As  to  the  proceedings  ^ 
connected  with  the  trial  in  the  county  court,  the  plaintiff  has  a  right  to 
have  them  taxed  according  to  the  scale  provided  for  the  county  court. 
It  is  admitted  that  the  case  was  properly  tried  under  the  Judge's  order : 
that  order  is  silent  as  to  costs :  either  party  might  have  applied  for 
terms ;  but  both  sides  were  silent :  and  the  'Judge  had  no  reason  for 
seeing  that  the  application  of  the  county  court  scale  would  be  other- 
wise than  just.  The  Master,  therefore,  very  properly,  in  taxing  the 
costs  of  the  proceeding  in  the  county  court,  looked  to  the  scale  of  costs 
in  county  court  trials.  It  appears  that  the  same  point  has  arisen  before 
my  brother  Coleridge,  and  was  similarly  decided  by  him. 

Coleridge,  J. — I  am  of  the  same  opinion  as  on  the  former  occasion. 
I  think  that  we  are  to  consider  that  the  object  was  to  regulate  the  costs 
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in  analogy  to  the  County  Court  Act,  which  has  provided  against  injus- 
tice by  enabling  the  Judge  to  send  down  a  case  to  he  tried  by  the  county 
court.  He  has  power  to  impose  such  terms  as  may  appear  to  him  rea- 
sonable :  if  no  terms  are  imposed,  we  are  to  assume  that  the  Judge 
thinks  it  proper  that  the  case  should  be  tried  according  to  the  county 
court  scale.  No  representation  was  made  to  him  for  the  purpose  of 
inducing  him  to  impose  terms.  The  county  court  scale  was  therefore 
the  right  one.  It  would  be  wrong  to  say  that  the  Master  here  taxes  in 
the  character  of  an  officer  of  the  county  court :  he  only  uses  the  county 
court  scale  as  his  guide.  The  case  is  quite  free  from  hardship, 
^y  i.-^-,  Eklb,  J. — I  am  clearly  of  opinion  that  this  power  was  *giTen 
"'J  to  the  Judge,  not  merely  that  the  order  might  meet  the  opportu- 
nities and  convenience  of  witnesses,  but  also  with  a  view  of  saving 
expense.  When  the  order  says  nothing  as  to  costs,  I  think  the  pre- 
sumption is  that  the  Judge  means  the  costs  to  be  on  the  county  court 
scale.  Where  there  is  any  hardship,  as  where  there  are  fifty  witnesses 
and  the  only  reason  for  the  order  is  that  they  are  on  the  spot,  it  might 
be  very  reasonable  for  a  Judge  to  say  that  the  order  should  only  be 
made  on  the  terms  of  paying  the  costs  on  the  higher  scale.  That  case 
is  exceptional. 

Crompton,  J. — I  cannot  see  that  the  Master  has  done  wrong.  I 
think  that  he  might,  with  the  authority  of  my  brother  Coleridge's  judg- 
ment, very  fairly  use  the  county  court  scale.  Mr.  Merewether  presses 
upon  us  that  that  scale  has  here  been  treated  as  iipperative  upon  the 
blaster :  but  that  is  not  so ;  the  costs  are  awarded  by  the  Superior 
Court :  many  matters  in  the  county  court  would  have  no  application 
here.  There  is  here  no  particular  hardship.  The  order  is  not  made 
without  each  party  being  heard :  if  it  is  erroneous,  parties  may  come 
here  and  object.  The  course  here  taken  appears  to  me  the  most  con- 
venient one.  Bale  discharged. 


^7,oT  *The  QUEEN  v.  The  Vestry  of  ST.  MARY,  ISLINGTON. 
^^"^J  June  11. 

An  unfinished  road  (in  a  parish  mentioned  in  Scbed.  (A.)  of  the  Metropolis  Local  Management 
Act,  IS  A  19  Viot.  c.  120),  containing  Inhabited  houses  along  part  of  it,  oommanicated,  at 
one  end  onlj,  with  another  road  containing  houses  placed  .singly  at  long  interrals.  The 
soil  of  such  unfinished  road  was  prirate  property ;  and  the  road  itself  had  not  been  dedicated 
to  the  public. 

The  vestry  of  the  parish  refused  to  light  the  road  under  sect  130.  On  a  motion  for  mandamus 
to  compel  them  to  do  bo,  this  Court  discharged  tiie  rule,  on  the  ground  that  the  Testry  were 
not  bound  to  treat  the  road  as  a  street  under  sects.  130,  250. 

Beaslbt,  in  this  Term^  had  obtained  a  rule  calling  on  ^^  the  vestry 
of  the  parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex,  to 
show  cause  why  a  writ  of  mandamus  should  not  issue,  directed  to  them, 
commanding  them  to  cause  a  certain  street  within  the  said  parish,  called 
Blenheim  Road,  to  be  well  and  sufficiently  lighted  with  gas,  and  for  that 

{>urpose  to  set  up  and  maintain  in  the  said  road  a  sufficient  number  of 
amps." 
From  the  affidavits  on  both  sides  it  appeared  that  the  road  in  question 
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vould,  when  finished,  communicate  at  both  ends  with  the  Hornsey  Road, 
"which  was  not  a  street  with  a  continuous  row  of  houses,  but  contained 
houses  at  wide  intervals,  which  houses  were  separated  by  open  spaces 
and  fields,  and  the  nearest  of  which  was  more  than  one  hundred  yards 
from  any  house  in  the  said  Blenheim  Road.  Up  to  and  at  the  time 
when  the  rule  Nisi  was  obtained,  there  was  a  thoroughfare  from  one  end 
only  of  the  said  Blenheim  Road  to  the  said  Ilornsey  Road,  the  other 
end  being  unfinished.  The  soil  of  the  said  Blenheim  Road  was  private 
property.  No  road  or  highway  over  the  same  had  been  given  or  dedi- 
cated to  the  public;  and  the  said  road  might  be  closed  to  the  public  at 
any  time.  Several  houses  had  been  built  in  the  said  road,  of  which 
Bome  were  still  unfinished,  and  some  had  been  inhabited  for  more  than 
a  year,  and  had  been  assessed  to  the  poor-rate. 

*Overend  now  showed  cause. — The  road  is  not  a  "street"  r»^44 
which  the  vestry  are  bound  to  light  under  sect.  130  of  the  Me-  ^ 
tropolis  Local  Management  Act,  18  &  19  Vict.  c.  120.  That  section 
enacts  that  "every  vestry  and  district  board  shall  cause  the  several  streets 
within  their  parish  or  district  to  be  well  and  sufiiciently  lighted,  and 
for  that  purpose  shall  maintain,  or  set  up  and  maintain,  a  sufficient 
number  of  lamps  in  every  such  street,  and  shall  cause  the  same  to  be 
lighted  with  gas  or  otherwise,  and  to  continue  lighted  during  such  times 
as  such  vestry  or  board  may  think  fit,  necessary,  or  proper.*'  The 
parish  of  St.  Mary,  Islington,  is  included  in  Schedule  (A.)  to  the  Act, 
and  is  therefore  a  "  parish"  within  the  meaning  of  the  interpretation 
clause,  sect.  250;  but  the  road  in  question  is  not  a  "street"  within  the 
meaning  of  that  section,  which  provides  that  "  the  word  '  street'  shall 
apply  to  and  include  any  highway  (except  the  carriage-way  of  any 
turnpike-road),  and  any  road,  bridge  (not  being  a  county  bridge),  lane, 
footway,  square,  court,  alley,  passage,  whether  a  thoroughfare  or  not, 
and  a  part  of  any  such  highway,  road,  bridge,  lane,  footway,  square, 
court,  alley,  or  passage."  The  section  is  not  intended  to  include  a  road 
of  which  the  soil  is  private  property,  and  which  is  unfinished,  and  not 
dedicated  to  the  public.  The  vestry  are  not  bound  to  take  to  it  until 
it  has  become  a  street  in  the  statutory  sense,  and  has  been  presented  to 
the  public  as  such,  in  a  reasonable  state  of  completion  and  repair. 

Beaslei/j  contra. — The  road  may  not  be  a  highway;  but  it  clearly 
comes  within  the  terms  "road,"  "lane,"  or  "footway;"  and  therefore 
the  Act  makes  the  lighting  imperative  upon  the  vestry. 

*Lord  Campbell,  C.  J. — If  we  thought  that  the.  vestry  had  rii:jAr 
refused  to  perform  an  absolute  duty  imposed  upon  them  by  the  ^ 
statute,  we  would  exercise  our  authority,  and  grant  a  mandamus.  But 
no  such  case  for  out  interference  has  been  made  out :  the  evidence, 
indeed,  is  the  other  way.  The  vestry  are  entitled  to  refuse  to  light  a 
road  which,  like  the  one  in  question,  does  not  come  within  the  reason- 
able limits  which  fix  the  meaning  of  the  word  "street."  I  do  not  say 
that  the  mere  refusal  of  the  vestry  to  accept  the  dedication  of  a  road 
would  prevent  it  from  being  a  street  within  the  meaning  of  the  Act ;  if 
that  were  so,  the  vestry  might  always,  by  such  refusal,  avoid  repairing 
or  lighting.  But  they  are  certainly  entitled  to  exercise  some  amount 
of  discretion  in  deciding  what  is,  and  what  is  not,  a  street  within  the 
Act :  and  we  think  that  their  decision  in  the  present  c^se  was  correct. 

Coleridge  and  Erle,  Js.,  concurred. 
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Crompton,  J. — It  is  not  at  all  clear  that  this  is  a  street  within  the 
meaning  of  the  Act.  If  it  were,  an  imperative  duty  to  light  it  would 
be  cast  upon  the  vestry.  But  the  question  is  one  of  definition ;  and  the 
facts  stated  in  the  affidavits  are  not,  in  my  opinion,  such  as  to  render 
the  road  in  question  a  street  within  the  meaning  of  the  Act.  That  beiug 
so,  we  ought  not,  I  think,  to  interfere.  Rule  discharged. 


*746]  *ISABELLA  HALL  v.  GEORGE  WRIGHT.    June  11. 

Action  for  breach  of  promlso  of  marriage,  arerring  the  promise  to  be  to  marrj  within  a  rea- 
sonable time. 

Pica,  that  defendant,  after  the  promise  and  before  the  breach,  became  afflicted  with  disease 
occasioning  bleeding  from  the  lungs,  and  hy  reason  of  such  disease  became  incapable  of 
marriage  without  great  danger  to  his  life,  and  therefore  unfit  for  the  married  state,  of  which 
plaintiff  before  action  had  notice.  Issue  thereon.  The  jury  found  all  the  averments  of  thii 
plea  in  favour  of  the  defendant,  except  the  averment  of  notice,  which  they  negatived. 

Held,  in  the  Queen's  Bench,  by  Lord  Campbell,  C.  J.,  and  Crompton,  J.,  that  the  plea  was  not 
sufficient,  at  all  events  without  this  averment. 

Held  by  Wightman,  J.,  and  Erie,  J.,  that  it  was  sufficient. 

The  junior  Judge  having  withdrawn  his  opinion,  and  a  rule  to  enter  the  verdict  on  this  plea 
for  the  plaintiff  having  been  discharged  : 

Held,  in  the  Exchequer  Chamber,  on  appeal,  that  the  plea  was  no  answer  to  the  action.  Per 
Williams,  J.,  Martin  B.,  Crowder,  J.,  and  Willes,  J.  Diasentientibus  Pollock,  C.  B.,  Bramwell, 
B.,  and  Watson,  B. 

Declaration  on  an  agreement  between  plaintiff  and  defendant  to 
marry  one  another  within  a  reasonable  time.  Averment :  that  a  reason- 
able time  had  elapsed,  and  plaintiff  had  always  been  ready  and  willing 
to  marry  defendant,  whereof  he  had  notice.  Breach :  that  defendant 
neo^lected  and  refused  to  marry  plaintiff. 

Picas.  1.  Non  assumpsit.  2.  Rescission  before  breach.  3.  That, 
after  the  agreement  and  before  any  breach  thereof,  defendant  *'  became 
and  was,  and  thenceforth  hitherto  has  been  and  still  is,  afflicted  with 
dangerous  bodily  disease,  which  has  occasioned  frequent  and  severe 
bleeding  from  his  lungs,  and  by  reason  of  which  disease  defendant  then 
became  and  was,  and  from  thenceforth  hitherto  has  been,  and  still  is, 
incapable  of  marriage  without  great  danger  of  his  life,  and  therefore 
unfit  for  the  married  state :  whereof  the  plaintiff  had  notice  before  the 
commencement  of  this  action." 

Issue  on  the  several  pleas. 

On  the  trial,  before  Erie,  J.,  at  the  London  Sittings  after  Michaelmas 
Term,  1857,  the  jury  found  the  first  and  second  issues  for  the  plaintiff, 
♦''471  *^^  ^^®  third  issue  *for  the  defendant,  except  as  to  the  allega- 
-•  tion  that  the  plaintiff  had  notice  before  the  action,  which  they 
negatived ;  and  they  assessed  the  damages  at  100?.  The  learned  Judge 
thereupon  directed  the  verdict  to  be  entered  for  the  defendant  on  the 
third  issue,  with  leave  to  move  to  enter  the  verdict  for  the  plaintiff,  with 
lOOi.  damages. 

M.  Chambers,  in  the  ensuing  Term,  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why  the  verdict  should  not  be  entered  for  the 
plaintiff  on  the  third  issue,  for  100?.,  on  the  ground  "  that  the  plea  is 
bad,  and  that  averment  of  notice  is  material,  and  should  have  been 
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proved/'  or  why  judgment  should  not  be  entered  for  the  plaintiff  for 
100/.  damages,  notwithstanding  the  verdict  on  the  third  issue. 

In  last  Term,  (a)  Sir  F.  KeUy^  Attorney-General,  Edward  Jamei^  and 
John  Henderson  showed  cause ;  and  Montague  Chambers  and  MeUish 
were  heard  in  support  of  the  rule.  The  arguments  used  and  the 
authorities  cited  sufficiently  appear  in  the  judgments  in  this  Court,  and 
in  the  argument  and  judgments  in  the  Court  of  Exchequer  Chamber. 

Cur,  adv,  vulL 

The  learned  Judges,  differing  in  opinion,  now  delivered  judgment 
seriatim. 

Cbompton,  J.-^The  declaration  in  this  case  was  upon  a  promise  to 
marry  within  a  reasonable  time  in  that  behalf,  and  averred  the  lapse  of 
a  reasonable  time,  and  that  the  defendant  neglected  and  refused  to 
marry  the  plaintiff. 

'''The  defendant  pleaded,  amongst  other  things,  that,  after  the  ^41740 
agreement  and  before  any  breach,  he  became  and  was,  and  thence-  ^ 
forth  hitherto  has  been,  and  still  is,  afflicted  with  dangerous  bodily 
disease,  which  has  occasioned  frequent  and  severe  bleeding  from  the 
lungs,  and  by  reason  of  which  disease  he  then  became  and  was,  and  from 
thenceforth  hitherto  has  been,  and  still  is,  incapable  of  marriage  without 
great  danger  of  his  life,  and  therefore  unfit  for  the  married  state: 
-whereof  the  plaintiff  had  notice  before  the  commencement  of  the  action. 

On  the  trial,  the  jury  found  a  verdict  for  the  plaintiff  on  the  general 
issue,  with  1002.  damages,  and  found  all  the  allegations  in  the  above 
apecial  plea  for  the  defendant,  except  the  notice,  which  they  found  had 
not  been  given. 

On  this  finding,  the  verdict  on  the  special  plea  was  entered  for  the 
defendant,  with  leave  for  the  plaintiff  to  move  to  enter  the  verdict  on 
that  plea  for  her.  A  rule  having  been  granted  for  that  purpose,  and 
also  for  judgment  Non  obstante  veredicto  on  the  special  *  plea,  the  case 
was  argued  before  us  in  the  course  of  the  last  Term. 

I  regard  this  plea  as  one  in  confession  and  avoidance ;  and  I  think  it 
bad,  as  not  showing  a  good  excuse  for  not  performing  the  promise  of  the 
defendant.  I  do  not  think  that  the  meaning  of  the  plea  is,  as  was 
suggested  in  the  argument,  that  the  defendant  had  become  incapable  of 
procreation ;  the  averments  only  appearing  to  me  to  go  to  the  extent 
of  showing  that  he  would  incur  danger  to  his  life  from  the  consequences 
of  performing  the  functions  of  marriage.  Nor  do  I  think  that  the  plea 
means  that  he  could  not  undergo  the  marriage  ceremony  without  danger 
to  bis  life ;  the  statement  that  he  was  Hherefore  unfit  for  mar- 
riage appearing  to  me  to  give  a  different  meaning  to  the  averment 
'  that  he  was  incapable  of  marriage  from  that  of  his  being  incapable  of 
going  through  the  marriage  ceremony. 

Taking  what  appears  to  me  to  be  the  fair  meaning  of  the  allegations, 
that  the  defendant  would  have  incurred  great  danger  to  his  life  from 
the  usual  consequences  of  marriage  if  he  had  performed  his  contract,  it 
remains  to  consider  what  is  the  effect  of  such  a  state  of  things  interven- 
ing after  the  promise  and  before  the  breach. 

It  is  not  necessary  to  decide  how  far  a  personal  contract  of  this 
nature  may  be  excused  by  becoming'  impossible,  as  no  impossibility  is 
alleged.     Where  a  contract  depends  upon  personal  skill,  and  the  act  of 

(a)  May  6tb. 
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God  renders  it  impossible,  as,  for  instance,  in  the  case  of  a  painter 
employed  to  paint  a  picture  who  is  struck  blind,  it  may  be  that  the 
performance  might  be  excused,  and  his  death  might  also  have  the  same 
effect.  It  was  argued,  on  the  part  of  the  plaintiff,  that,  even  if  the 
performance  of  such  a  contract  as  the  present  was  rendered  impossible 
by  the  act  of  God,  still  the  defendant  must  pay  damages  for  the  breach 
of  contract.  In  the  view  I  take  of  the  case,  however,  it  is  not  necessary 
to  decide  this  question,  nor  another  question,  which  was  much  debated,  as  to 
whether  the  party  becoming  impotent  would  excuse  him  from  performing 
the  contract,  if  he  chose  to  elect  not  to  perform  it.  I  certainly  entertain  great 
doubt  whether,  under  circumstances  pf  so  painful  a  kind  intervening, 
the  man  as  well  as  the  woman  might  not  have  a  right  to  put  an  end 
to  the  contract :  but  I  cannot  think  that  the  mere  fact  of  not  being  able 
to  perform  the  functions  of  marriage  without  danger  to  life,  of  itself, 
puts  an  end  to  the  contract.  It  certainly  gives  the  woman,  and  perhaps 
^7^01  *^^^  ™^^'  ^  right  to  terminate  the  contract:  but  I  do  not  think 

-1  that,  as  far  as  regards  the  man,  it  can  affect  his  obligation  further, 
at  most,  than  by  giving  a  right,  or  option,  or  election,  of  rescinding  the 
contract.  Even  in  the  case  of  a  discovery  of  the  unchastity  of  the 
woman,  the  man  seems  to  me  only  to  have  the  option  of  rescinding  the 
contract.  Gases  have  occurred,  and  may  occur,  where  the  lover  has 
still  clung  to  the  contract,  although  satisfied  of  the  want  of  chastity  of 
his  mistress.  In  such  cases  the  state  of  the  party  does  not  seem  to  me 
to  put  an  end  to  the  contract,  though  it  may,  very  probably,  give  a 
right  to  rescind  it.  There  is  nothing  in  the  present  case  at  all  incon- 
sistent  with  the  facts  being  that  the  plaintiff  and  defendant,  on  discover- 
ing the  state  of  the  intended  husband,  may  have  talked  over  the  matter, 
and  have  agreed  that,  in  the  state  of  their  affections,  and  under  all  the 
circumstances,  it  is  the  best  and  happiest  thing  for  them  to  be  united. 
The  danger  would  naturally  appear  to  them  diminished ;  and  they  may 
have  wished  to  take  the  chance  of  recovery  and  happiness ;  and  both 
may  have  wished  that,  if  death  were  to  occur,  they  might  have  been 
united,  so  that  the  lady  might  have  remained  the  widow  of  her  husband, 
perhaps  with  all  the  advantages  of  position  he  may  have  been  anxious  to 
secure  to  her.  Suppose  such  to  have  been  the  case  here,  and  no  rescis- 
sion or  notice  of  terminating  the  contract  to  have  been  given,  but  that  the 
plaintiff,  having  no  notice,  proceeds  with  all  the  preparations,  and  in  all 
the  expectation  of  maiTiage,  and  is  deserted  at  the  altar,  can  it  be  said 
that  such  a  refusal  is  justified  ?  The  plea  must,  according  to  the  rules  of 
pleading,  Justify  every  refusal  which  might  be  proved,  or  show  what  the 
refusal  was,  and  justify  that  refusal.  Here  the  refusal  may  have  proceeded 
*7^'[  1  ^^^™  ^  ^perfectly  distinct  cause,  as  there  seems  reason  to  suppose, 

^  if  we  could  look  at  the  evidence,  that  it  did  in  this  particular  case: 
and,  if  any  such  temporary  refusal  as  suggested  was  meant,  the  plea 
ought  to  have  shown  it.  But  I  very  much  doubt  whether  a  not  marry- 
ing at  any  particular  time,  from  an  acute  illness  or  other  similar  cause, 
would  be  a  refusal  within  the  declaration.  It  was  said,  indeed,  that  the 
plea  amounted  to  a  traverse  of  a  reasonable  time  having  elapsed.  It 
seems  to  me  very  inconvenient  to  allow  the  parties  to  turn  round  and 
treat  a  special  plea  like  the  present,  apparently  in  excuse,  as  a  plea  in 
denial ;  and  I  do  not  think  that  this  plea  has  any  reference  at  all  to  the 
time ;  but,  even  if  it  had,  it  does  not  seem  to  me  to  justify  the  absolute 
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refusal  ivhich  may  have  been  the  meaniog  of  the  declaration.  Such  a 
refusal  may,  consistently  with  this  declaration,  have  been  a  disclaimer 
of  her  at  the  altar,  or  an  absolute  refusal  ever  to  marry  her,  or  even 
the  marriage  with  another  woman ;  and  the  plea,  to  be  good,  must  be  a 
good  answer  in  omnibus.  Besides,  the  plea  cannot,  in  my  opinion,  be 
treated  as  a  mere  denial  of  a  reasonable  time  having  elapsed,  as,  to 
give  it  such  a  construction,  it  should  appear  absolutely  inconsistent  with 
a  reasonable  time  having  elapsed;  whereas  many  states  of  circum-' 
stances  might  be  put,  consistent  with  the  averments  in  the  plea,  and  at 
the  same  time  consistent  with  the  fact  of  a  reasonable  time  having 
elapsed,  as,  for  instance,  the  state  of  facts  I  have  adverted  to  before, 
of  the  parties  having  chosen,  not  to  rescind,  but  to  continue,  their 
engagement. 

I  am  of  opinion  that  the  plea  must  be  taken,  therefore,  as  one  con- 
fessing a  refusal,  and  attempting  to  excuse  it.  In  my  opinion,  to  make 
it  a  good  plea,  it  should,  at  all  ^events,  have  gone  on  to  state  r4c7;^o 
that  the  defendant  had  elected  to  rescind  the  contract  on  the  ^ 
ground  of  his  state,  and  given  the  plaintiff  notice  of  such  rescission 
before  the  breach.  The  notice  alleged  before  the  commencement  of  the 
action,  after  the  breach,  clearly  can  be  of  no  avail.  This  opinion  is,  as 
I  have  before  remarked,  quite  consistent  with  its  being  a  defence  to 
such  an  action  that  there  was  a  temporary  inability,  or  other  event 
affording  a  sufficient  reason  for  not  marrying  at  any  particular  time, 
as,  for  instance,  if  the  defendant  alleged  that  the  supposed  refusal  was 
the  not  marrying  at  a  particular  time  when  he  was  ill  of  a  fever  and  so 
prevented,  for  the  time,  from  marrying ;  this  would  be  good,  either  as 
showing  that  there  was  no  refusal  within  the  declaration,  or  that  there 
was  a  good  excuse  for  the  particular  delay  or  alleged  refusal.  The 
present  plea  appears  to  me  to  assume  that  the  contract  was  necessarily 
pat  an  end  to  by  what  had  occurred,  whereas  I  am  of  opinion  that  the 
facts  as  pleaded  only,  at  most,  gave  the  defendant  the  right  to  put  an 
end  to  the  contract  on  the  ground  in  question.  I  think,  therefore,  that 
the  plea  is  bad :  and,  if  so,  as  an  allegation  in  the  bad  plea,  that  of 
notice,  was  not  proved,  the  plaintiff  is  entitled  to  have  the  verdict  as 
well  as  the  judgment  on  the  plea  entered  for  her,  according  to  the  well 
known  distinction  that,  where  there  is  a  good  plea,  if  so  much'  as  will 
support  the  defence  is  proved,  the  defendant  is  entitled  to  the  verdict, 
though  unnecessary  allegations  are  not  proved ;  but,  when  the  plea  is 
bad,  the  plaintiff  is  entitled  to  the  verdict  unless  every  allegation  is 
proved. 

I  think,  therefore,  that  our  judgment  should  be  that  the  verdict  and 
judgment  on  the  special  plea  should  be  entered  for  the  plaintiff. 

*Erle,  J. — In  this  case  it  is  material  to  define  the  question  rit^nro 
raised  by  the  plea.  The  declaration  alleges  a  promise  to  marry  L 
within  a  reasonable  time,  and  a  refusal  after  that  time  elapsed.  The 
plea  alleges  that,  before  any  breach  of  the  promise,  the  defendant  was 
afflicted  with  dangerous  bodily  disease,  which  had  occasioned  frequent 
and  severe  bleedings  from  the  lungs,  and  by  reason  thereof  the  defend- 
ant was  incapable  of  marriage 'without  great  danger  to  his  life.  This 
plea  was  proved,  and  a  verdict  thereon  entered  for  the  defendant, 
although  notice  to  the  plaintiff  was  not  proved.  The  motion  is  either 
for  judgment  Koa  obstante  veredicto,  upon  which  all  intendments  within 
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the  allegation  are  to  be  made  in  support  of  the  plea,  or  to  enter  the  ver- 
dict for  the  plaintiff,  on  which  the  evidence  by  which  the  plea  was  proved 
is  to  be  considered ;  bat  the  effect  of  either  process  is  the  same.  The 
breach  in  the  declaration  is  confessed  and  avoided  by  the  facts  in  the 
plea  and  on  the  evidence.  The  plea  denies  that  there  has  been  any 
breach  of  the  contract :  it  alleges  that  what  would  have  been  reasonable 
without  the  facts  in  the  plea  with  them  is  unreasonable,  and  that  witk 
them  the  refusal  alleged  by  the  plaintiff  is  justified.  The  notion  that 
the  plea  refers  to  sexual  intercourse,  and  raises  the  question  whether  a 
man  is  released  from  a  contract  to  marry  by  reason  either  of  a  temporary 
or  an  absolute  incapacity  for  such  intercourse,  is  certainly  a  mistake,  if 
the  evidence  is  regarded,  and  in  my  opinion  is  a  mistake  if  the  allega- 
tions are  regarded.  The  pleader  has  avoided  terms  of  anatomy  and 
nosology,  and  confined  himself  to  facts  capable  of  direct  proof;  and  the 
plea  is  clearly  wide  enough  to  admit  evidence  that  the  defendant  was  in 
*7')41  ^  ^^^^^  ^^  consumption,  when  death  was  closely  imminent,  *aDd 
-'  would  probably  be  immediate,  if  the  patient  was  disturbed  by 
strong  emotion. 

The  plaintiff  contends  that  a  contract  to  marry  is  not  subject  to  im- 
plied conditions  peculiar  to  itself;  and  that  a  reasonable  time  for  marry- 
ing is  to  be  measured  by  the  lapse  of  time,  and  not  by  the  circumstances 
of  each  party ;  and  that,  when  the  time  is  come,  the  woman  has  a  right 
either  to  a  husband  or  to  damages  in  lieu  thereof;  and  that  the  fatal 
consequence  of  the  marriage  to  the  husband  is  either  immaterial  to  the 
wife,  or  a  ground  for  greater  damage,  as  a  widow  may  get  more  of  her 
former  husband's  assets  than  a  wife. 

But  there  is  no  authority  to  support  this  view ;  and  there  seems  to 
me  to  be  much  reason  and  authority  against  it.  A  contract  to  marry 
hiis  some  peculiar  incidents  arising  from  its  nature.  The  contract  has 
been  held  to  be  avoided  by  the  immorality  of  the  plaintiff,  whether  man 
or  woman ;  per  Lord  Kenyon,  Foulkes  v.  Sellway,  3  Esp.  236 ;  per 
Abbott,  C.  J.,  in  Irving  v.  Greenwood,  1  C.  &  P.  350  (E.  C.  L.  B.  vol. 
12) :  by  brutal  and  violent  manners  and  threats  of  ill  usage  by  the  man ; 
per  Lord  Ellenborough,  Leeds  v.  Cook,  4  Esp.  256 ;  by  the  bad  character 
of  the  man;  per  Gibbs,  G.  J.,  in  Baddeley  v,  Mortlock,  1  Holt's  N.  P. 
G.  151  (E.  G.  L.  R.  vol.  8) :  by  such  ill  health  as  an  aggravated  abscess 
on  the  breast  of  the  man ;  per  Lord  Kenyon  in  Atchinson  v.  Baker,  2 
Peake's  N.  P.  G.  103.  All  of  these  Judges  have  assumed  that  the  par- 
pose  of  the  contract  was  comfort  in  cohabitation,  and  that  some  causes 
of  probable  misery  rendered  it  void.  The  French  law,  according  to 
Pothier,  admitted  ill  health  to  a  certain  degree  to  avoid  the  contract. 
^T^'S!  ^^^^^  ^^®  cases  of  bodily  disease  and  moral  ^disease.  There  is 
^  no  doubt  that  intellectual  disease  would  also  avoid  it,  as  the 
marriage  would  be  null  if  the  mind  was  unsound.  It  has  also  been  held 
that  the  cause  of  action  for  breach  of  promise  of  marriage  dies  with  the 
person  and  cannot  be  enforced  by  the  executor :  Ghamberlain  v.  William- 
son, 2  M.  &  S.-408  (E.  G.  L.  R.  vol.  28).  The  principle  to  be  deduced 
from  these  cases  seems  to  me  to  be,  that  a  contract  to  marry  is  assumed 
in  law  to  be  made  for  the  purpose  of  mtitual  comfort,  and  is  avoided  if, 
by  the  act  of  God  or  the  opposite  party,  the  circumstances  are  so 
changed  as  to  make  intense  misery  instead  of  mutual  comfort  the  pro- 
bable result  of  performing  the  contract. 
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Within  this  principle  the  plea  here  is  a  valid  defence.  The  near  ap- 
proach of  death  by  a  fatal  disease  precludes  any  hope  of  personal  com- 
fort from  cohabitation :  and,  if  death  is  knowingly  hastened  thereby, 
each  party,  by  performing  the  contract,  might  incur  the  criminal  guilt 
of  intentionally  causing  death.  Thus  far  I  have  considered  the  case  as 
if  the  contract  had  been  to  marry  on  a  given  day,  and  on  that  day  the 
defendant  did  not  marry,  being  prevented  by  dangerous  illness.  But 
the  promise  here  was  to  marry  in  a  reasonable  time :  and,  on  such  a 
promise,  the  circumstances  of  each  party  are  to  be  considered  in 
deciding  when  the  reasonable  time  has  arrived.  The  test  lies  not  in  the 
number  of  days,  but  in  the  reasons  that  produced  the  delay  originally, 
and  the  alteration  in  the  situation  of  the  parties  when  the  time  is  sup- 
posed to  have  arrived.  On  such  a  contract,  it  is  in  the  extreme  un- 
reasonable to  say  that  the  time  for  performing  it  is  come  when 
immediate  death  would  be  a  probable  consequence  of  doing  so,  and 
when,  if  delay  was  granted,  either  health  might  be  restored  or  the 
release  by  death  *obtained.  If  the  defendant  was  confined  by  a  r*7cf> 
dangerous  wound  from  which  he  might  recover  if  he  rested  awhile  ■- 
undisturbed,  it  seems  to  me  certain  that  he  would  have  a  right  to  some 
delay ;  and,  whether  the  wound  in  the  lungs  be  by  a  deadly  weapon  or 
a  deadly  disease,  if  the  consequences  to  health  are  the  same,  the  right 
of  the  party  to  an  extension  of  the  time  ought  to  be  the  same. 

I  have  taken  the  plea  as  if  notice  had  not  been  averred ;  and  I  am  of 
opinion,  for  the  reasons  above'  given,  that  the  defendant  is  entitled  to 
succeed  on  this  defence,  although  he  gave  no  notice  of  his  state  before 
this  plea  was  pleaded. 

WiGHTMAN,  J. — This  is  an  action  for  breach  of  promise  of  marriage. 
It  was  alleged  in  the  declaration  that  the  defendant  promised  to  marry 
the  plaintiff  within  a  reasonable  time ;  that  such  time  had  elapsed,  but 
that  the  defendant  refused  to  marry  her. 

The  defendant  pleaded  that,  after  the  agreement  and  before  the  breach, 
he  became  and  was,  and  continued  to  be  down  to  the  time  of  the  plea 
pleaded,  afflicted  with  a  disease  by  reason  of  which  he  was  incapable  of 
marriage  without  great  danger  to  his  life,  and  that  he  was  therefore  un- 
fit for  the  married  state ;  whereof  the  plaintiff  had  notice. 

Upon  the  trial,  the  allegations  in  the  plea  were  proved  to  the  satisfac- 
tion of  the  jury  (with  the  exception  of  the  allegation  of  notice,  which 
was  not  proved);  and  the  verdict  was  found  for  the  defendant  upon  that 
plea.  The  defendant  admits  by  his  plea  that  he  did  promise  the  plaintiff 
to  marry  her  within  a  reasonable  time,  and  that,  at  the  expiration  of  a 
reasonable  time,  he  refused  to  marry  her :  but  he  alleges,  as  a  suflScient 
reason  for  *his  refusal,  and  the  jury  have  found  that  his  allega-  r*7CT 
tions  are  true,  that,  after  the  promise,  and  before  and  at  the  time  ^ 
of  his  refusal,  and  down  to  the  time  of  pleading,  he  became  afflicted  with 
a  disease  which  rendered  him  incapable  of  marriage  without  great  dan- 
ger to  his  life,  and  that  he  was  therefore  unfit  for  the  married  state.  It 
is  unnecessary  to  inquire  what  may  or  may  not  be  necessary  physical 
qualifications  for  the  married  state ;  for  the  jury  have  found  that  he 
could  not  enter  into  the  married  state  without  great  danger  to  his  life, 
and  that  he  was  therefore  unfit  for  marriage. 

The  question  is.  Whether  this  plea,  proved  as  it  is  to  the  satisfaction 
of  the  jury,  shows  a  sufficient  excuse  for  the  non-performance  of  the 
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promise  to  marry  as  alleged  in  the  declaration.  Is  a  man  bound  by  law 
to  fulfil  a  promise  to  marry,  which,  by  reason  of  circumstances  occurring 
since  the  promise,  and  by  no  default  of  his,  cannot  be  fulfilled  without 
great  danger  to  his  life  ?  If  the  performance  of  the  promise  had  become 
impossible  by  the  act  of  God,  it  would  Jiave  been  an  excuse  for  non- 
performance :  but,  in  the  present  case,  the  performance  of  the  promise 
is  not  alleged  to  be,  not  is  it,  impossible,  but  only  highly  dangerous  to 
the  life  of  the  person  promising. . 

The  nature  of  the  contract  to  marry  is  such  that  it  seems  only  reason- 
able that,  if,  from  disease  subsequently  intervening,  it  cannot  be  fulfilled 
without  great  danger  to  the  life  of  one  of  the  parties,  its  performance 
should  on  that  ground  be  excused.  Such  a  disease,  as  long  as  it  exists, 
would,  I  think,  be  a  '^just  impediment"  to  the  marriage. 

The  plea  does  not  amount  to  a  rescinding  of  the  contract  by  the 
*7^R1  ^^^^^^^^^  •  ^^^  ^3  ^^  ^^  attempt  to  rescind  ^it ;  as  he  may  recover, 
.  -■  and  be  able  to  perform  it:'  but  it  shows  a  state  of  circumstances 
existing  down  to  the  time  of  plea  pleaded,  which,  he  says,  justifies  the 
refusal  to  marry  as  stated  in  the  declaration.  The  want  of  notice  does 
not  appear  to  me  to  be  material. 

Some  old  authorities  were  referred  to  upon  the  argument,  and,  in 
particular,  a  case  of  Lawrence  v.  Twentiman,  1  Boll.  Abr.  450,  Cojidi- 
tion  (G),  pi.  10,  in  which  it  was  held  that,  if  a  man  covenant  to  build  a 
house  before  a  certain  day,  and  the  plague  breaks  out  in  the-  place  where 
the  house  is  to  be  built  before  the  day,  and  continue^  until  after  the  day, 
the  covenantor  is  excused  from  the  performance  of  his  covenant  at  the 
day ;  for  the  law,  it  is  said,  will  not  compel  him  to  venture  his  life  for 
it,  but  he  may  do  it  after.  There  is  also  a  case  of  Atchinson  v.  Baker, 
2  Peake's  N.  P.  C.  103,  reported  in  Peake's  Additional  Cases,  in  which 
Lord  Kenyon  is  said  to  have  held  that  bodily  infirmity  arising  after  the 
contract  is  a  good  rCfason  for  either  of  the  parties  to  break  it  off. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  our  judgment  should 
be  for  the  defendant. 

Lord  Campbell,  C.  J. — In  this  case  I  begin  with  considering  the 
nature  of  the  defendant's  third  plea,  and  what  it  must  be  understood  to 
allege.  This  plea  appears  to  me  to  be  pleaded,  not  in  excuse  or  sus- 
pension of  the  performance  of  the  promise  to  marry,  but,  admitting  a 
breach,  to  be  pleaded  in  discharge  of  the  promise ;  nor  does  it,  in  sub- 
stance, allege  that  the  defendant  could  not,  without  danger  to  his  life, 
go  through  the  ceremony  of  marriage,  but  only  that  he  could  not  without 
danger  to  his  life  perform  the  duties  of  marriage. 
♦7'iQl  *^  contract  of  marriage,  like  any  other  contract,  may  be 
J  shown  to  be  void  on  the  ground  of  fraudulent  misrepresentation 
or  fraudulent  suppression.  This  contract  of  marriage,  likewise,  has  pecu- 
liar incidents,  by  reason  of  which  the  performance  of  it  may  be  excused. 
If,  subsequently  to  the  contract,  the  woman  has  been  guilty  of  incon- 
tinence, the  man,  at  his  choice,  is  excused  from  the  performance  of  his 
promise,  which  was  given  under  the  implied  condition  that  the  woman 
should  continue  chaste.  So,  if,  by  bodily  disease,  it  should  become 
impossible  for  him,  without  danger  to  his  health,  to  go  through  ti*e 
ceremony  of  marriage  at  the  appointed  day,  giving  reasonable  notice  of 
this  to  the  woman,  or  showing  some'  thing  whereby  notice  might  be 
excused,  he  might  justify  the  postponement  of  the  performance  of  bis 
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promise.  So,  if,  by  mental  disease,  he  had  become  incapable  of  giving 
assent  in  the  celebration  of  the  marriage,  the  woman  certainly  could 
maintain  no  action  for  a  breach  of  the  contract.  But  here  the  defend- 
ant does  not  seek  to  excuse  himself  for  refusing  to  marry  the  plaintiff 
within  a  reasonable  time,  giving  her  notice,  of  the  temporary  impedi- 
ment, but  considers  the  contract  «s  ipso  facto  at  an  end  by  his  super- 
vening bodily  incapacity.  His  plea  would,  I  think,  have  been  proved 
by  evidence  that,  at  the  time  when  he  ought  to  have  married  the  plain- 
tiif,  he  had  become  unfit  for  the  procreation  of  children  without  danger 
to  his  life.  The  question,  therefore,  seems  to  arise.  Whether,  if,  sub- 
seqaently  to  a  contract  to  marry,  one  of  the  parties,  by  bodily  disease, 
becomes  unfit  for  the  most  important  duty  of  marriage,  the  procreation 
of  children,  the  contract  to  marry  is  thereby  dissolved,  so  that  the 
party  so  rendered  unfit,  being  sued  for  a  breach  of  the  contract,  may 
establish  a  ^defence  by  simply  alleging  and  proving  the  super-  r^nnr^ 
vening  unfitness.  ^ 

In  support  of  the  affirmative  of  this  proposition,  there  certainly  is  the 
high  authority  of  Pothier,  one  of  the  most  celebrated  of  modern  jurists  ; 
who,  in  his  Traitd  du  Mariage,  part  2,  ch.  1,  art,  61,  says :  ^^  I  am  dis- 
charged from  a  promise  to  marry*'  ("  de  Tengagement  des  fian^ailles," 
understood  in  France  to  be  a  promise  to  marry  made  in  the  presence  of 
a  priest),  "  not  only  when  there  happens  to  the  person  to  whom  I  am 
engaged  something  which,  could  I  have  foreseen  it,  would  have  prevented 
me  from  entering  into  the  engagement;  but,  still  further,  I  am  dis- 
charged when  something  happens  to  me  which,  could  I  have  foreseen  it, 
would  have  prevented  me  from  entering  into  the  engagement.  For 
example,  if  I  become  afilicted  with  some  disease  which  does  not  permit 
me  to  enter  into  the  state  of  marriage  without  the  risk  of  injuring  my 
health,  as  if  I  become  consumptive''  ("  pulmonique").  According  to 
this  doctrine,  the  party  who  so  becomes  unfit  by  a  tendency  to  con- 
sumption has  a  right  to  consider  the  contract  dissolved,  the  other  party 
wishing  the  marriage  ceremony  to  be  performed ;  and,  the  defendant's 
third  plea  being  sufficient  without  the  allegation  of  notice,  that  allega- 
tion need  not  be  proved.  But  the  continuation  of  the  s^me  section 
destroys  the  authority  of  Pothier,  by  showing  that  the  law  of  France 
upon  this  subject  is  entirely  different  from  that  of  England.  For, 
having  said,  *'  if  I  become  consumptive,"  he  adds :  ^'  or  if  it  be  any 
other  disease  which  disqualifies  me  from  gaining  my  livelihood,  or  if 
there  happens  to  me  a  derangement  of  my  fortune  which  takes  away 
from  me  the  power  of  supporting  the  expenses  of  the  marriage  which 
we  had  promised  to  enter  ^into.  In  these  and  other  similar  cases  r^c^^-i 
I  am  dispensed  from  keeping  my  promise  of  marriage,  which  I  ^ 
would  not  have  made  if  I  could  have  foreseen  what  would  have  happened." 
Pothier  himself  says,  elsewhere,  in  the  same  treatise,  part  1,  ch.  1,  s. 
4,  "  Le  commerce  charnel  n'est  point  de  I'essence  du  mariage"  (of 
which  he  gives  an  example  which  it  would  be  irreverent  to  repeat) ;  and 
he  recognises  the  maxim  of  Ulpian,  '^  Nuptias  consensus,  non  concuhituSj 
facit."  The  only  English  authority  bearing  directly  upon  the  question, 
how  far  a  contract  to  marry  is  dissolved  by  supervening  disease,  is  the 
dictum  of  Lord  Kenyon  in  Atchinson  v.  Baker,  2  Peake's  N.  P.  C.  103 : 
^^  If  the  condition  of  the  parties  was  changed  after  the  time  of  making 
the  contract,  it  was  a  good  cause  for  either  party  to  break  off  the  connec- 
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tion/'  But  this  was  said  merely  obiter  in  a  case  in  which  the  refusal 
to  marry  was  on  the  part  of  the  lady,  who,  subsequently  to  her  promise, 
discovered  that  the  gentleman  had  an  abscess  in  his  breast,  which  be 
had  concealed  from  her :  and  the  dictum  in  its  latitude  is  not  supported 
by  any  decision  to  be  found  in  our  books.  As  yet  there  has  been  no 
decision  that  for  anything  supervening  after  the  contract  to  marry,  un- 
fitting either  party  fully  to  perform  the  duties  of  the  married  state,  the 
party  so  unfitted  may  treat  the  contract  as  dissolved,  the  other  still 
desiring  that  the  marriage  ceremony  should  be  performed. 

We  find  the  general  rule  upon  this  subject  laid  down  in  Paradine  p. 
Jane,  Aleyn  26 :  ^'  Where  the  law  creates  a  duty  or  charge,  and  the 
party  is  disabled  to  perform  it  without  any  default  in  him,  and  hath  no 
remedy  over,  there  the  law  will  excuse  him."  ^^  But  when  the  party 
by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he  is 
*7621  '^'^^^^^  ^  make  it  good,  if  he  may,  notwithstanding  any  acci- 

^  dent  by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract.  And  therefore  if  the  lessee  covenant  to 
repair  a  house,  though  it  be  burnt  by  lightning,  or  thrown  down  by 
enemies,  yet  he  ought  to  repair  it."  This  is  quite  consistent  with  the 
rule  laid  down  in  1  Rol.  Ab.  450,  Condition  (6),  pi.  10 :  *^  If  a  man 
covenant  to  build  a  house  before  such  a  day,  and  afterwards  the  plagne 
is  there  before  the  day,  and  continues  there  till  after  the  day,  this  shall 
excuse  him  from  the  breach  of  the  covenant  for  not  doing  thereof  before 
the  day ;  for  the  law  will  not  compel  him  to  venture  his  life  for  it,  but 
he  may  do  it  after."  Time  not  being  of  the  essence  of  the  contract, 
the  existence  of  the  plague  might  be  pleaded  in  suspension,  and  in 
excuse  of  performance  of  it  on  that  day:  but  the  contract  was  not 
dissolved:  and,  if  the  house  had  not  been  built  in  reasonable  time 
afterwards,  the  covenantor  would  have  been  liable  in  damages.  So,  if 
a  man  be  bound  in  an  obligation  to  A.  conditioned  to  enfeoff  B.,  a 
stranger,  and  B.  refuse,  the  obligation  is  forfeited ;  for  the  obligor  has 
taken  upon,  him  to  make  the  feoffment.(a)  This  rule  has  been  often 
applied  to  mercantile  contracts,  as  in  Barker  v.  Hodgson,  8  M.  b  S. 
267  (E.  G.  L.  R.  vol.  30),  where  it  was  held  that  the  charterer  of  a 
ship,  who  covenants  to  send  a  cargo  alongside  at  a  foreign  port,  is  not 
excused  from  sending  it  alongside,  though,  in  consequence  of  the  preva- 
lence of  an  infectious  disorder  at  the  port,  all  public  intercourse  was 
prohibited  by  the  law  at  the  port,  itnd  though  he  could  not  have  had 
communication  without  danger  of  contracting  the  disorder.  Lord 
Ellenborough,  C.  J. :  '^  Perhaps  it  is  too  much  to  say  that  the  freighter 
*16^1  was  ^compellable  to  load  his  cargo ;  but  if  he  was  unable  to  do 

^  the  thing,  is  he  not  answerable  for  it  upon  his  covenant?" 
''  The  question  here  is,  on  which  side  the  burthen  is  to  fall.  If  indeed 
the  performance  of  this  covenant  had  been  rendered  unlawful  by  the 
government  of  this  country,  the  contract  would  have  been  dissolved  on 
both  sides,  and  this  defendant,  inasmuch  as  he  had  been  compelled  to 
abandon  his  contract,  would  have  been  excused  for  the  non*performance 
of  it,  and  not  liable  to  damages.  But  if  in  consequence  of  events  which 
happen  at  a  foreign  port,  the  freighter  is  prevented  from  furnishing  a 
loading  there,  which  he  has  contracted  to  furnish,  the  contract  is  neither 
dissolved,  nor  is  he  excused  for  not  performing  it,  but  must  answer  in 

(a)  Co.  Litt  209  a. 
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damages."  Is  there  any  reason  nrhj  this  rule  should  not  be  applied  to 
the  contract  of  marriage,  at  least  where  the  ceremony  of  marriage  may 
be  duly  celebrated,  and  the  relation  of  husband  and  wife  thereby  consti- 
tuted between  the  parties  ?  The  counsel  for  the  defendant  argued  that, 
in  his  dangerous  state  of  health,  as  descvibed  in  the  plea,  he  is  in  the 
same  situation  as  if  by  disease,  or  accident,  or  yiolence,  he  had  suffered 
mutilation.  In  that  case  he  certainly  could  not  have  maintained  an 
action  against  the  lady  for  refusing  on  that  account  to  marry  him.  But 
I  am  by  no  means  prepared  to  say  that,  if  she  had  desired  to  be  married 
by  him  and  he  had  refused  to  marry  her,  he  would  not  have  been  liable 
to  an  action.  By  such  a  marriage  she  could  not  have  become  the 
mother  of  children ;  but  she  might  nevertheless  have  been  affectionately 
attached  to  him,  and  might  have  innocently  desired  to  enjoy  the  con- 
sortium vitae  with  him ;  she  might  have  obtained  rank  and  station  in 
society  as  his  wife ;  and,  as  his  widow,  she  might  have  been  dowable  of 
his  lands.  The  defendant  suggests  the  ^impossibility  of  entering  f^^qa 
into  the  married  state  under  such  circumstances;  but  he  may  I- 
well  pay  damages  for  refusing  to  do  so. 

If  the  third  plea  could  be  considered  as  in  excuse  only,  without 
treating  the  contract  as  dissolved,  I  am  of  opinion  that  it  is  bad  for  not 
averring  that,  before  or  at  the  expiration  of  the  reasonable  time  within 
which  the  marriage  ought  to  have  been  solemnized,  the  plaintiff  had 
notice  of  the  defendant's  dangerous  state  of  health  which  constituted 
the  impediment,  or  at  least  alleging  some  reason  (as  from  the  sudden- 
ness of  the  illness  which  overtook  him)  why  he  did  not  give  her  notice. 
Without  any  notice  to  the  plaintiff  of  the  defendant's  illness,  it  may  not 
improbably  have  happened  that,  when  the  time  for  the  celebration  of  the 
marriage  approached,  she  made  all  usual  and  becoming  preparations  for 
her  change  of  condition ;  and,  attired  as  a  bride,  she  may  even  have 
expected  him  at  the  altar  to  fulfil  his  vow.  The  plea  merely  alleges 
that  the  plaintiff  had  notice  before  the  commencement  of  the  action ;  and 
the  jury  found  that  no  such  notice  had  been  given.  Indeed  he  could 
not  have  given  her  notice ;  for,  according  to  the  evidence,  he  was  not 
aware  of  his  danger ;  and  he  must  have  refused  to  perform  his  contract 
for  some  other  reason. 

Upon  the  whole,  I  am  of  opinion  that  the  action  is  maintainable ; 
that  the  plea  is  bad;  that  the  defendant  has  not  proved  a  material 
allegation  in  the  plea ;  and  that  th^  plaintiff  is  entitled  to  the  damages 
which  the  jury  have  awarded  to  her. 

The  Court  being  thus  equally  divided,  the  junior  Judge  formally 
withdrew  his  opinion.  Bule  discharged. 
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For  syllabuf,  see  antd,  p.  746. 

Tbe  plaintiff  having  appealed  against  the  above  decision,  the  case  was 
argued  in  the  Exchequer  Chamber  in  Hilary  Vacation,  1859.(a) 

Mellishy  for  the  appellant  (plaintiff  below). — On  the  record  and  postea 

(a)  Febrnary  2d  and  4th« 
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it  must  be  taken  that  the  plaintiff,  at  the  expiration  of  a  reasonable 
time,  gave  notice  to  the  defendant  of  her  readiness  to  marry  him,  and 
that  he  did  not,  before  the  commencement  of  the  action,  give  her  any 
notice  of  his  illness.  Now  the  plea  does  not  allege  incnrable  illness. 
[Pollock,  C.  B. — What  is  tlfe  meaning  of  the  words  "  unfit  for  the 
married  state?*']  The  Judges  of  the  Court  of  Queen's  Bench  inter- 
preted those  words  in  different  senses.  But  the  plea  alleges  only  unfit- 
ness arising  from  disease  producing  bleeding  from  the  lungs,  and  conse- 
quent incapacity  for  marriage  without  danger  to  the  life  of  the  defend- 
ant. A  consumptive  patient  is  frequently  deceived  as  to  the  state  of  his 
health.  The  contract  cannot  be  avoided  by  a  fact  not  known  to  either 
of  the  contracting  parties.  But  the  plea  does  not  show  that  even  the 
defendant,  when  he  broke  off  the  contract,  knew  of  the  facts  alleged. 
[Pollock,  C.  B. — Where  a  contract  is  such  that,  from  its  nature,  it  is 
subject  to  implied  exceptions,  it  need  not  be  shown  that  it  was 
*7fin   *™*^®  ^^*^  ^Mch  exceptions.     Crowder,  J. — If  a  man  under- 

-*  takes  to  paint  a  picture,  and  then  becomes  blind,  is  he  not  within 
such  an  exception  ?]  Here  nothing  appears  to  raise  more  than  an 
excuse  for  postponing  performance.  A  man  might  be  taken  ill  with  the 
scarlet  fever  on  the  day  immediately  preceding  the  day  fixed  for  the 
marriage :  that  might  excuse  the  immediate  performance,  but  would  not 
justify  a  complete  breach  of  the  contract.  Suppose  a  person  engaged 
to  sing  at  a  theatre  catches  cold,  so  as  to  incapacitate  him  from  singing, 
he  may  be  excused  from  singing  while  the  incapacity  continues ;  but  this 
would  not  justify  his  renouncing  the  contract ;  and,  if  he  did  so  renounce, 
the  party  with  whom  he  contracted  might  sue  immediately :  Hochster 
V.  De  La  Tour,  2  E.  &  B.  678  (E.  C.  L.  R.  vol.  77).  The  plea  is,  as 
Crompton,  J.,  pointed  out,  in  confession  and  avoidance:  it  therefore 
admits  an  absolute  breach :  and  it  must  justify  all  that  could  be  proved 
under  the  declaration :  and  the  declaration  therefore  cannot  be  under- 
stood as  merely  complaining  of  a  breach  at  a  particular  time,  nor  the 
plea  as  pleaded  in  respect  of  such  limited  breach.  And  the  justice  of 
this  construction  appears  from  this:  that,  if  the  plea  had  addressed 
itself  to  a  particular  time,  the  plaintiff  might  have  new  assigned.  The 
plaintiff  had  a  right  to  require  that  the  two  should  remain  in  the  rela- 
tion of  engaged  parties:  it  is  a  breach  to  destroy  that  relation.  In 
Wild  V.  Harris,  7  Com.  B.  999  (E.  C.  L.  R.  vol.  62),  the  record  showed 
that  the  parties  contracted  to  marry  in  a  reasonable  time,  and  that,  at 
the  time  of  the  contract,  the  defendant  was  married,  which  the  plaintiff 
did  not  know :  and  it  was  held  that  the  consideration  was  sufficient, 
inasmuch  as  the  plaintiff  had  engaged  to  remain  single,  and  that  the 
*76'^1   action  lay  for  *breach  of  the  contract.    Here,  whatever  right  the 

^  plaintiff  might  have  to  put  an  end  to  the  contract,  the  defendant 
had  no  such  election.  Suppose  a  master  to  contract  to  navigate  a  ship 
in  the  English  Channel  and  thence  to  the  West  Indies ;  and  that  he 
afterwards  finds  himself  in  a  state  which  incapacitates  him  from  navigat- 
ing to  the  West  Indies,  but  not  from  navigating  in  the  Channel :  the 
other  contractor  may,  if  he  pleases,  renounce  the  contract:  but  can  he 
not  call  on  the  master  to  navigate  in  the  Channel  ?  The  incapacity 
merely  brings  the  case  within  the  rule  laid  down  in  Paradine  v,  Jane, 
Aleyn  26:  a  contractor  may,  by  the  common  law,  break  his  contract; 
but  he  must  pay  damages  for  doing  so.    Besides,  it  does  not  appear  here 
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but  that  the  defendant  brought  the  incapacity  on  himself:  if  so,  he  can- 
not set  it  up  for  a  defence  any  more  than  he  could  set  up  his  having 
been  married  to  another  woman  at  the  time  of  the  contract  with  the 
plaintiff,  and  the  consequent  inability  to  perform  the  contract.  [Pol- 
lock, C.  B. — In  Wild  v.  Harris,  was  the  action  for  not  performing  tho 
contract,  or  for  making  it  when  defendant  knew  that  he  could  not 
perform  it?]  It  was  for  not  performing  the  contract.  [Bramwell, 
b. — It  would  be  absurd  to  say  that  he  had  contracted  subject  to  the 
condition  of  his  not  being  married.]  The  law  of  England  differs,  as  to 
the  marriage  contract,  from  the  foreign  law :  this  sufiBciently  appears 
from  the  comment  of  the  Lord  Chief  Justice  on  the  passage  which  he 
cites  from  Pothier.  The  law  as  to  contracts  in  general  is  shown  by 
Barker  v.  Hodgson,  3  M.  &  S.  267  (E.  G.  L.  R.  vol.  30) :  the  impossi- 
bility of  performing  a  contract  does  not  relieve  the  contractor  from 
paying  damages  for  the  breach,  though  illegality  would  do  so.  There 
'^are  many  decisions,  on  the  subject  of  mercantile  contracts,  to  rt^QQ 
the  same  effect.  [Pollock,  C.  B. — Suppose  the  impediment  ^ 
arose  on  the  part  of  the  plaintiff.]  That  would  furnish  an  answer  to 
the  action.  [Gockburn,  G.  J. — Suppose  the  woman  broke  the  contract, 
on  the  ground  that  she  had  a  disease  which  would  make  marriage  fatal 
to  her,  though  not  one  which  would  make  her  incompetent  for  marriage.] 
Perhaps  it  might  be  said  that  she  was  not  bound  to  destroy  herself:  but 
the  excuse  must  at  least  be  grounded  on  facts  which  would  afford  a  valid 
cause  for  separation.  On  the  other  side,  reliance  is  placed  on  Atchin- 
8on  V.  Baker,  2  Peake's  N.  P.  C.  103.  There  the  defendant,  a  woman, 
refused  to  perform  the  contract  of  marriage  because  she  discovered  that 
the  plaintiff  had  an  abscess  in  his  breast.  The  defendant,  at  her  option, 
might  insist  on  the  objection.  The  decision,  however,  was  simply  on 
the  ground  of  a  variance.  In  1  Bol.  Abr.  450,  Condition  (G.),  pi.  10, 
it  is  said :  '^  Si  home  covenant  de  edifier  un  maison  devant  tiel  jour,  et 
puis  le  plague  est  la  devant  le  jour,  et  continue  la  tanque  apres  le  jour, 
ceo  excusera  luy  del  breach  del  covenant  pur  non  fesans  de  ceo  devant 
le  jour,  car  la  ley  ne  voilt  luy  compell  a  venture  son  vie  pur  ceo,  mes  il 
doit  ceo  faire  apres ;"  and  for  this  reference  is  made  to  a  case  of  Hil.  8 
Ja. :  Lawrence  v.  Twentiman,  1  Rol.  Abr.  450.  It  may  be  doubted 
whether  that  is  good  law.  The  question  was  only  as  to  the  necessity  of 
performing  the  contract  at  the  time  named :  and  it  appears  to  have  been 
held  that  time  was  not  of  the  essence  of  the  contract ;  but  at  common 
law  it  is  so. 

Edward  JameSy  contrtt. — The  contract  of  marriage  is  *pecu-  r^prf^q 
liar;  and  no  analogy  is  supplied  by  decisions  upon  commercial  ^ 
contracts.  Indeed  it  seldom  is  made  by  express  words.  The  question 
here  is,  What  are  the  implied  and  inherent  conditions  of  the  contract  ? 
Is  it  not  one  of  those  conditions  that,  if  either  party  becomes,  by  the 
act  of  God  or  of  law,  incapable  of  performing  the  contract,  the  perform- 
ance is  excused  7  The  defendant  does  not  ask  to  be  exonerated  from 
the  contract:  he  says  that  the  contract  is  not  to  marry  under  such 
circumstances.  The  condition  is  as  much  a  part  of  the  contract  as  the 
condition  that  the  parties  shall  live.  In  Go.  Lit.  205  b.  Lord  Coke, 
after  stating  that  the  intent  and  true  meaning  of  conditions  upon  which 
feoffments  are  made  shall  be  performed,  goes  on  to  distinguish  them 
from  a  ^^  condition  of  an  obligation,  recognisance,  or  such  like;"  and  ho 

B.,  B.  A  E. — 21 


769  HALL  v.  WRIGHT.    [Ex.  Ch.  M.  V.  1859.] 

shows  that,  though  an  impossibility  subsequently  arising  does  not  defeat 
an  estate  which  has  been  vested  by  a  conditional  feoffment,(a)  an  obliga- 
tion is  saved  by  such  subsequent  impossibility.  And  the  principle 
appears  to  be  allowed,  as  applicable  to  contracts  to  marry,  in  the 
judgment  of  Lord  Campbell,  C.  J.,  below.  It  is  also  in  conformity 
with  the  authorities  cited  below  by  Erie,  J.  [Martin,  B. — A  man 
cannot  himself  set  up  as  a  defence  that  he  is  of  a  brutal  temper.]  The 
reason  of  that  is,  that  he  is  not  allowed  to  take  advantage  of  his  own 
wrong,  and  therefore  cannot  plead  such  matter:  but,  if  it  could  be 
pleaded,  it  would  be  an  excuse.  It  is  law  that  a  man  cannot  marry  hia 
father's  wife's  daughter :  if  a  man  contracts  with  a  woman  whose  mother 
his  father  afterwards  marries,  is  the  contract  in  force  ?     [Willes,  J. — 
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yoa  will  find  that  the  illegality  is  only  in  marrying  such  a 
daughter  if  she  is  his  father's  offspring,(i)  in  which  case  the  marriage  is 
voidable  (though  not  void,  as  in  the  case  of  marriage  with  a  grand- 
mother) :  if  she  is  his  stepmother's  daughter  by  a  former  husband,  there 
is  no  illegality.]  There  is  a  fallacy  in  treating  this  as  a  plea  in  con- 
fession and  avoidance:  no  breach  is  confessed;  it  is  only  shown  that  the 
conditional  contract  fails  by  the  failure  of  the  condition.  It  is  said  that 
sexual  intercourse  is  not  the  only  object  of  marriage;  and  that  is  so;  in 
the  Digest,  lib.  50,  t.  17,  s.  30,  it  is  said,  ^^  Nuptias  non  concubitus,  sed 
consensus  facit:"  but  it  is  at  least  an  essential  part  of  the  contract. 
If,  after  marriage,  it  turned  out  that  the  husband  had  been  throughout 
incapable  in  this  respect,  the  wife  might  not  get  the  marriage  dissolved, 
but  have  it  declared  null  ab  initio.  Suppose  the  woman,  after  marriage, 
refused  the  conjugal  rights  to  the  husband  on  the  ground  that  the 
exercise  of  them  would  endanger  her  life :  there  might  in  that  case  be  a 
sentence  of  divorce,  according  to  the  ecclesiastical  law.  It  is  to  be 
observed  here  that  the  plea  is  not  so  narrow  as  an  averment  of  incapacity 
to  procreate:  it  avers  that  the  defendant  is  '^incapable  of  marriage 
without  great  danger  of  his  life."  Can  the  contract  be  understood  as 
extending  to  such  a  case?  [Pollock,  G.  B. — A  man  may  endanger  his 
life  by  serving  his  country  as  a  soldier,  or  by  sitting  by  the  bed  of  a 
dying  friend,  or  by  going  up  in  a  balloon.  But  perhaps  you  may  say 
that  a  man  is  not  to  attempt  his  own  life  under  such  circumstances  that, 
if  the  attempt  succeeds,  it  will  be  self-murder.]  It  is  urged  that  the 
party  contracting,  if  he  cannot  perform  the  contract,  must  pay  damages 
*77n  ^^^  ^^®  breach.  [Pollock,  C.  B. — The  *question  is,  what  is  the 
^  contract?]  That  is  so.  Suppose  a  man  promises  to  marry  on  a 
given  day,  and  on  that  day  is  unable  to  leave  his  bed.  In  Sparrow  v, 
Sowgate,  1  (W.)  Jones  29,  a  bond  was  conditioned  that  defendant,  who 
had  Decome  bail  for  B.  in  an  action  of  debt  by  plaintiff  against  R., 
would,  if  R.  was  convict  in  the  action,  and  did  not  pay  the  sum  adjudged 
or  render  himself  to  prison,  pay  the  sum ;  and  plaintiff  recovered  against 
K.,  who  did  not  pay  or  render  himself:  defendant  pleaded  that  R.  died 
after  judgment  and  before  any  ca.  sa.  issued ;  and  this  was  held  a  good 
plea  on  demurrer.  In  Williams  v,  Lloyd,  1  (W.)  Jones  179,  plaintiff 
declared  that  he  delivered  a  horse  to  defendant,  who  promised  to 
redeliver  it  on  request ;  that  defendant  had  been  requested  to  redeliver. 

{a)  8m  The  Evl  of  Shrewsbury  r.  8eott»  6  Com.  B.  N.  8.  1,  17S  (E.  C.  L.  R.  toI  95). 
\h)  See  2  <?o.  Inst  684;  sUt  25  H.  8,  c.  22,  s.  3;  28  H.  8,  a  7,  s.  11. 
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but  refused :  defendant  pleaded  that  the  horse  died  before  the  request : 
and  this  was  held  a  good  bar.  The  passage  cited  from  1  Rol.  Abr.  450 
bj  Lord  Campbell,  C.  J.,  is  allowed  by  him  to  be  law,  though  the  reason 
which  he  gives  is  questionable.  It  is  not  that  time  is  not  of  the  essence 
of  the  contract,  but  that  the  law  will  not  compel  a  party  to  venture  his 
life.  Time  is  of  the  essence  of  the  contract,  as  much  as  in  the  case  of  a 
bond  to  pay  on  a  certain  day,  where  payment  after  the  day  was  no 
defence  before  stat.  4  Ann.  c.  16,  s.  12.  (He  also  referred  to  Mortimer 
V.  Mortimer,  2  Hagg.  Con.  C.  C.  810.) 

Mellishy  in  reply. — The  rule  as  to  conditions  is  inapplicable  to  pro* 
mises  or  covenants :  the  true  effect  of  a  condition,  properly  so  called, 
appears  from  Com.  Dig.  Condition  (B  1).  The  principle  of  the  decision 
in  Sparrow  v.  Sowgate  is  that  the  obligor  was  bound  only  to  place  the 
obligee  in  the  same  position  as  he  *would  have  been  in  if  B.  had  rmn'jo 
been  arrested :  now  the  obligee  was  in  the  same  position  as  he  *- 
would  have  been  in  if  B.  had  died  in  prison.  So  in  Williams  v.  Lloyd 
the  plaintiff  was  as  well  off  as  he  woula  have  been  if  the  horse  had  been 
redelivered  and  had  afterwards  died.  The  argument  on  the  other  side 
passes  over  the  fact  that  the  defendant  confesses  that  he  refused  to 
marry.  That  is  a  general  refusal  to  marry  in  a  reasonable  time. 
[Bramwell,  B. — I  understand  the  plea  to  mean  that  the  defendant 
was  incapable  for  an  indefinite  time.]  That  seems  to  be  extending  its 
language.  [Bramwell,  B. — If  a  man  were  incapable  for  a  limited  time 
only,  would  that  support  the  plea  ?  Willes,  J. — Perhaps  he  ought  to 
bave  pleaded  that  he  did  not  bring  the  incapacity  on  himself.]  It  is 
dangerous  to  refine  upon  the  meaning  of  a  contract  so  well  known  to 
the  common  law.  [Willes,  J. — As  early  as  10  W.  8  a  man  recovered 
large  damages  against  a  woman  for  a  breach  of  promise  to  marry ;  and 
this  Court  refused  to  grant  a  new  trial  on  the  ground  of  excessive 
damages.(a)]  Our,  adv.  vult. 

On  this  day,  there  being  a  difference  of  opinion  on  the  Bench,  the 
learned  Judges  deNvered  judgments  seriatim. 

Watson,  B. — This  was  an  appeal  from  the  judgment  of  the  Court  of 
Queen's  Bench,  in  which  judgment  was  for  the  defendant. 

The  question  turns  on  a  special  plea.  The  action  was  for  breach  of 
promise  of  marriage;  in  which  the  ^declaration  alleged  that  the  t^kytq 
defendant  promised  to  marry  the  plaintiff  within  a  reasonable  *- 
time,  that  a  reasonable  time  had  elapsed,  and  that  the  defendant  had 
refused.  The  plea  was,  That,  after  making  the  agreement  and  before 
any  breach  thereof  the  defendant  became  and  was,  and  thenceforward 
hitherto  has  been,  and  still  is,  afflicted  with  a  dangerous  bodily  disease, 
which  has  caused  frequent  and  severe  bleedings  from  his  lungs;  by 
reason  of  which  disease  the  defendant  then  became,  and  was  thence,  and 
hath  hitherto  been,  and  still  is,  incapable  of  marriage  without  the 
greatest  danger  to  life,  and  therefore  unfit  for  the  marriage  state: 
whereof  the  plaintiff  had  notice.  In  the  argument  at  the  bar  in  this 
Court,  and  at  the  bar  and  on  the  Bench  in  the  Court  below,  much 
discussion  took  place  as  to  what  was  the  meaning  and  effect  of  the  plea. 

The  plea  is  an  excuse :  viz.  that,  before  breach,  and  up  to  the  time  of 
the  commciticement  of  the  action,  the  defendant  was  afflicted  by  a  dan- 
gerous bodily  disease,  and  therefore  ^^  incapable  of  marriage^'  and  there- 

(o)  Harrison  v.  Cage,  Cartb.  467. 
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fore  "  unfit  for  the  marriage  state.*'  The  plea  does  not  properly  confess 
any  breach  of  the  promise.  This  question  before  us  arises  after  verdict; 
and  every  intendment  is  to  be  made  so  as  to  support  the  plea  if  possible. 
The  terms  are  twofold.  "  Incapable  of  marriage"  may  mean  two  things, 
either  incapable  of  going  through  the  ceremony  of  marriage,  or  incapa- 
ble of  performing  the  functions  required  in  the  married  state.  In  either 
view  of  the  case  I  think  the  plea  good.  Certainly  these  words  may  be 
considered  to  apply  to  the  ceremony  of  marriage ;  and  then  the  defend- 
ant is  not  to  pay  damages  by  reason  of  a  physical  inability.  The  latter 
words,  ^' unfit  for  the  marriage  state/'  mean  the  want  of  that  which,  as 
*7741  ^^^^  *Stowell  expresses  it,  is  a  competency '^  to  perform  the 
-'  duties  which  the  married  contract  enjoins:"  Greenstreet  v. 
Cumyns,  2  Phill.  Cii.  Ecc.  10.  The  words  "fit,"  or  "not  fit>"  seem  to 
be  the  apt  words  to  express  this  state  in  proceedings  lathe  Ecclesiastical 
Court:  Sparrow  v.  Harrison,  3  Curt.  16.  Marriage  according  to  our 
law^  as  decided  in  the  House  of  Lords,  was  a  contract  requiring  a 
religious  ceremony  to  its  validity  .(a)  Now,  according  to  the  rubric,  the 
parties  are  to  declare  at  the  altar  that  there  is  no  lawiful  impediment  to 
the  marriage,  and  that  with  reference  to  the  object  and  purposes  of  mar- 
riage as  there  stated.  This  is  declared  to  be  the  law  of  the  Church. 
Here  the  parties  in  this  case  could  not  without  a  falsehood  make  such  a 
solemn  declaration.  It  would  be  no  answer  to  say  that,  by  modem 
legislation,  the  parties  may  marry  otherwise  than  according  to  the 
rubric;  for  we  are  now  declaring  what  is  the  contract  of  marriage. 
Supposing,  this  marriage  being  performed,  the  wife  may  at  any  distance 
of  time,  presently  or  at  a  future  time,  have  a  decree  declaring  the  mar- 
riage to  be  void,  it  seems  to  be  strange  that  a  man  is  liable  in  damages 
for  not  doing  that  which  is  against  law,  human  and  divine.  The  real 
ground  of  my  opinion  is  that  this  contract  is,  like  many  other  contracts, 
subject  to  conditions  incident  to  their  nature ;  amongst  others,  that  the 
parties  remain  in  health  to  undergo  the  ceremony,  and  do  not  become 
"unfit"  for  marriage,  and  that  the  circumstances  should  not  render  it 
contrary  to  law. 

It  was  conceded,  on  the  argument  and  in  the  Court  below,  that  in- 
sanity of  mind  would  be  an  excuse,  and  that  the  insane  person  would 
^7751  ^^^  ^^  responsible  in  ^damages.  If  so,  why  not  insanity  of 
-J  body?  In  each  case,  as  alleged,  he  is  to  answer  in  damages 
for  not  marrying ;  in  each  case  the  marriage  is  void ;  Parmeter  v.  Par- 
meter  ;{b)  in  each  case  it  is  no  act  of  the  defendant,  but  the  act  of  God. 
It  is  not  a  dissolution  of  the  contract,  except  at  election,  such  as  the 
man  refusing  to  marry  on  the  score  of  the  w^nt  of  chastity  of  the  ih- 
tended  wife. 

With  this  view  of  the  plea,  it  is  clear  that  the  allegation  of  notice 
was  immaterial  and  need  not  be  proved. 

In  this  declaration  it  is  said  the  defendant  "refused  to  marry."  This 
IS  explained  by  this :  that  this,  by  itself,  constituted  no  breach  before 
the  defendant's  illness;  and  it  shows  that  before  the  reasonable  time  had 
elapsed  he  was  attacked  by  the  disease.    If  so,  then  the  reasonable  time 

(a)  See  Begins  «.  Millu,  10  CI.  k  F.  534. 

(6)  The  reporters  have  been  unable  to  find  this  case :  the  anthorltj  referred  to  is  peAapi 
Countess  of  Portsmouth  «.  Earl  of  Poitsmonth,  1  Hag.  C.  Bee.  85f . 
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had  not  elapsed.     The  term  '^reasonable  time"  refers  to  health  under 
all  the  circumstances. 

The  cases  cited  in  the  Court  below  have  little  or  no  application  in  my 
view  of  the  case :  viz.  of  Paradine  v.  Jane,  Alcyn  26,  a  covenant  to 
repair  a  house;  or,  1  Roll.  Abr.  p.  450,  pi.  10,  to  build  a  house;  or, 
Co.  Litt.  209  a,  to  enfeoff  a  stranger;  or  to  load  a  ship;  Barker  v. 
Hodgson,  3  M.  &  S.  267  (E.  C.  L.  R.  vol.  30).  In  these  and  in  all  like 
cases  the  covenantor  or  promisor  agrees  to  do  the  acts,  or  that  the  acts 
shall  be  done,  unconditionally  and  at  all  events ;  and  for  this  he  is  liable 
if  living,  or  his  real  or  personal  representative,  as  the  case  may  be, 
having  assets.  It  is  clear  that  in  one  respect  death  dissolves  the  contract 
to  marry :  Chamberlain  v.  Williamson,  2  M.  &  S.  408  (E.  G.  L.  R.  vol. 
28). 

*The  performance  of  such  contracts  is  still  subject  to  be  ex-  r«Y76 
cused  by  subsequently  becoming  illegal.  >- 

An  argument  was  relied  on,  that  this  promise  might  have  been  made 
with  the  knowledge  of  defendant's  infirmity.  To  this  there  are  two 
answers :  first,  the  plea  alleges  that  the  infirmity  arose  after  the  promise 
of  marriage ;  secondly,  it  must  from  the  declaration  be  taken  to  be  a 
contract  of  marriage  of  the  ordinary  kind,  with  all  its  usual  obligations 
and  incidents.     If  it  had  been  otherwise  it  should  have  been  so  alleged. 

I  think  the  judgment  of  the  Court  below  should  be  affirmed. 

Martin,  B.,  then  read  the  judgment  of 

BftAMW£LL,  B. — In  this  case  the  verdict  should  be  entered  for  the 
defendant,  if  so  much  of  the  plea  as  is  proved  is  an  answer  to  the  breach 
of  contract  complained  of.  The  averment  of  notice  was  not  proved ; 
but  that  is  immaterial,  unless  the  plea,^with  or  without  it,  is  bad.  It  is 
good  if  it  justifies  the  breach  complained  of.  It  is  good,  therefore,  if 
it  justifies  'the  not  marrying  (for  a  refusal  to  marry  is  not  marrying) 
at  the  time  when,  but  for  the  reason  alleged,  the  defendant  ought 
to  have  married.  What  are  the  consequences,  whether  the  contract 
IB  rescinded  or  whether  the  defendant  is  liable  to  marry  at  some 
other  time,  or  what  else  may  result,  I  will  advert  to  hereafter.  At  pre- 
sent, the  question  is,  Does  the  plea  justify  the  particular  breach  alleged? 
!Now  the  plea  alleges  that,  before  and  at  the  time  of  the  breach,  the 
defendant  was  afflicted  by  bodily  disease  which  made  him  incapable  of 
marriage  without  great  danger  of  his  life,  and  unfit  for  the  married  state. 
The  question  *was  at  first  argued  as  though  this  meant  an  unfit-  ri^^^^j 
ness  for  sexual  intercourse :  but  Mr.  James  said  it  meant,  and  it  ^ 
appears  from  the  judgment  of  Erie,  J.,  to  mean,  not  only  that,  but  also 
an  incapacity  to  bear  the  fatigue  and  excitement  of  the  marriage  cere- 
mony. It  was  proved  to  be  true  in  both  its  meanings.  I  think  cither 
matter  a  justification  for  not  marrying. 

But  it  is  necessary  to  examine  both ;  as  some  seem  to  consider  the 
plea  merely  to  mean  unfitness  for  the  ceremony  of  marriage,  others  the 
other  unfitness  I  have  mentioned.  As  neither  fraud  nor  illegality  is 
alleged,  the  excuse  for  not  performing  the  contract  must  be  found  in 
the  terms  of  the  contract  itself.  The  plea  therefore  assumes  that  it  is 
a  term  of  the  contract  declared  on,  that,  in  the  event  named  in  the  plea, 
the  defendant  should  be  excused  from  marrying :  and,  as  there  is  no 
reason  why  such  term  should  be  in  this  particular  contract  unless  it  is 
in  all  such  contracts,  the  question  is  reduced  to  this :  Is  it  a  term  in 
an  ordinary  agreement  to  marry  that,  if  the  man  from  bodily  disease 
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cannot  marry  without  danger  to  his  life,  and  is  unfit  for  marriage  from 
the  cause  mentioned  at  the  time  appointed,  he  shall  he  excused  marry- 
ing then  ?  The  plea  assumes  it  is.  I  think  it  is.  Of  course  I  admit 
that  parties  might  stipulate  otherwise ;  but,  if  they  do  not,  I  think  they 
arc  implied  terms  of  the  ordinary  contract. 

I  quite  agree  that,  where  parties  can  make  their  own  terms,  the  law 
ought  not  lightly  to  imply  any.  But  there  are  instances  in  which  it  is 
done  from  the  necessity,  or  almost  necessity  of  the  case ;  and,  if  ever 
it  is  reasonable  to  do  it,  it  is  in  the  contract  to  marry.  Consider  how 
it  is  made,  and  how  it  is  proved ;  made  without  formality,  usually  with- 
*7781  0^^  ^i^'^^sses,  perhaps  without  *the  word  itself  being  used,  or 
J  any  word  of  contract,  an  understanding  between  the  parties, 
rather  than  a  bargain  ;  come  to,  at  least  very  often,  in  a  state  when  the 
feejings  are  much  excited;  proved  by  a  variety  of  acts  and  conduct 
which  assume  the  contract  to  exist.  It  seems  unreasonable  to  deal  with 
it  as  with  a  contract  for  sale  of  goods  or  other  business  transaction, 
though,  no  doubt,  the  same  principle  governs  both.  ''All  these  con- 
tracts ought  to  be  looked  upon  (as  Lord  Hardwicke  said,  in  the  case  of 
Woodhouse  v,  Shepley,  2  Atk.  535)  with  a  jealous  eye."  *'  They  are 
liable  to  many  mischiefs ;  to  many  dangerous  consequences."  Per 
Lord  Mansfield,  in  Lowe  v.  Peer^,  4  Burr.  2225,  2230.  These  mis- 
chiefs and  dangers  would  be  greater  if  the  engagement  was  taken  to  be 
unconditional  and  unqualified.  That  terms  are  implied  in  contracts  is 
admitted.  Contracts  for  personal  service,  for  matters  dependent  on 
personal  capacity,  as  to  write  a  book  or  paint  a  picture,  are  conditional 
on  the  continuance  of  the  ability,  mental  or  corporeal,  to  perform  them. 
This  very  contract  to  marry  has^an  implied  condition  that  the  woman 
shall  continue  chaste.  Other  instances  might  be  given.  Similar  con- 
siderations make  me  think  such  conditions,  then,  as  the  plea  assumes, 
are  to  be  implied  in  the  ordinary  contract  to  marry.  Surely,  if  a  man 
said  to  a  woman,  ''  I  have  promised  to  marry  you,  and  must  and  will, 
but  will  never  live  with  you  or  treat  you  as  a  wife,"  he  would  not  be 
offering,  but  refusing,  to  perform  his  contract :  Leeds  v.  Cook,  4  Esp. 
256.  The  contract  is  a  contract  to  marry  and  perform  the  duties  of 
marriage.  I  think  it  better  to  recognise  what  we  all  know  exists,  and 
^„-g^   to  assume  it  exists  for  a  good  purpose,  than  to  afiect  to  ^ignore 

'  -l  it.  Besides,  there  is  abundant  warranty  for  so  doing.  The 
marriage  of  an  impotent  man  is  null ;  and  two  of  the  three  reasons  for 
matrimony  given  in  the  marriage  service  involve  the  capacity  for  sexual 
intercourse.  Can  it  be  doubted,  then,  if  death  were  the  certain  result 
of  the  fatigue  and  excitement  of  the  ceremony,  that  the  defendant  would 
be  excused,  or  that  impotency  supervening  on  the  promise  would  excuse 
him  ?  Could  he  be  bound,  in  performance  of  his  promise,  to  commit 
suicide,  or  go  through  a  ceremony  which  would  be  a  nullity  ?  But,  if 
the  certainty  of  a  fatal  result  would  excuse,  so  would  great  danger  of  it* 
If  impotency  would,  so  surely  should  great  danger;  if  death  from  the 
exercise  of  capacity,  more  so.  I  desire  to  speak  with  all  reserve :  but 
to  possess  the  lawful  means  of  gratifying  a  powerful  passion  with  the 
alternative  of  abstaining  or  perilling  life  is  indeed  to  incur  a  risk  of 
*^ intense  misery  instead  of  mutual  comfort:"  and  it  does  seem  to  me, 
with  great  respect,  a  great  mistake  to  lose  sight  of  these  considerations, 
and  suppose  happiness  can  be  found  in  such  a  marriage  by  the  gratifica- 
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lion  of  an  innocent  desire  to  enjoy  the  consortium  vitse  with  the  man, 
obtain  rank  and  station  as  his  wife,  and  be  dowable  of  his  lands. 
Moreover,  this  is  to  think  only  of  the  woman  and  not  of  the  man,  who 
might  object  that  her  wishes,  however  innocent^  were  very  unreasonable 
towards  him  in  wishing  him  to  put  himself  in  the  temptation  of  peril- 
ling his  life ;  and  he  might  even  doubt  the  innocence  of  such  a  desire, 
certainly,  of  wishing  him  to  go  through  a  ceremony  which  might  be 
fatal  to  him. 

This  suggests  the  following.  If  the  man  is  not  excused,  but  bound, 
is  the  woman  bound  in  such  a  case  ?  Impossible,  one  would  think.  But, 
if  not,  it  *must  be  on  account  of  some  implied  condition  in  the 


contract.    It  is  not  as  though  the  man  was  in  default.    She  could 


[*780 


not  refuse  to  marry,  in  such  a  case,  on  the  ground  that  he  had  broken 
his  contract  by  not  continuing  fit  for  marrying.  For,  if  so,  she  might 
not  only  refuse  to  marry  him,  but  maintain  an  action  against  him  for 
becoming  unfit.  That  cannot  be:  he  does  not  thereby  break  his  con- 
tract ;  yet  she  is  excused.  If  so,  so  must  he  be ;  for,  if  without  default 
of  one  party  to  a  contract  the  other  has  a  right  to  refuse  to  perform  on 
the  happening  of  a  certain  event,  it  must  be  assumed,  till  the  contrary 
appears,  that  right  is  common  to  both.  If  in  such  case  she  could  rely 
on  an  implied  condition  to  excuse  her  marrying  him,  why  may  not  he 
on  one  to  excuse  his  marrying  her  ? 

The  contract  to  marry  has  been  assimilated  to  those  to  which  it  bears 
no  resemblance.  A  man  contracts  to  load  a  ship,  and  cannot.  Well, 
that  is  his  misfortune;  a  loss  will  be  sustained  by  him  or  the  ship- 
owner ;  and  it  is  convenient  that,  if  he  puts  no  condition  in  his  contract, 
none  should  be  implied,  and  that,  if  his  contract  is  unconditional,  he 
should  bear  the  loss  consequent  on  his  non-performance.  So  of  a  con- 
tract to  sell  corn.  But  in  the  case  of  a  contract  to  marry,  with  super- 
vening impotency,  there  is  a  loss  which  rrnist  fall  on  both^  whether  the 
contract  is  fulfilled  or  not.  It  seems  to  me,  then,  that  sexual  inter- 
course is  contemplated  by  parties  who  agree  to  marry  as  an  essential 
part  of  their  engagement ;  that  inability  for  it  in  one  party  is  an  excuse 
for  performance  by  the  other ;  that,  where  such  excuse  exists  without 
any  default  in  the  disabled  party,  it  is  contrary  to  principle  to  hold  that 
an  option  is  given  to  the  other ;  consequently  that  the  right  of  secession 
in  such  case  is  mutual. 

*The  authorities  are  in  favour  of  this  view :  Pothier,  Traits  du  r^tToi 
Mariage,  part  2,  c.  1,  art.  7,  s.  61.  But  it  is  said  his  authority  ^ 
is  impaired  by  his  adding,  as  a  cause  of  dissolution,  ^^  a  derangement  of 
fortune,  which  puts  me  out  of  condition  to  be  able  to  support  the  charges 
of  the  marriage  which  we  had  promised  to  contract."  I  own  I  see 
nothing  unreasonable  in  this,  nor  anything  very  different  from  our  law. 
People  who  agree  to  marry,  not  having  the  means,  agree  with  an  implied 
condition  to  wait  till  they  have  them ;  the  legal  expression  of  which  is 
that  their  engagement  is  to  marry  in  a  reasonable  time ;  and  that  does 
not  arrive  till  their  means  are  sufiicient.  Suppose,  after  the  engage- 
ment, poverty  falls  on  them :  that  is  an  excuse  for  not  immediately 
marrying.  Is  it  reasonable  that  the  woman  shotild  wait  till  the  man 
becomes  able  to  maintain  her?  This  reasoning  may  be  wrong :  still  there 
is  Pothier's  authority  direct  on  the  question  in  hand.  Then  there  is  the 
opinion  of  Lord  Kenyon  in  Atchinson  v.  Baker,  2  Peake's  N.  P.  C.  103, 
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cited  and  approved  in  1  Parsons  On  The  Law  of  Contract,  550.(a)  Para- 
dine  V.  Jane,  Alejn  26,  and  similar  cases,  cited  for  the  plaintiff,  are 
misapplied.  They  beg  this  question.  No  doubt,  if  a  contract  made  by 
the  parties  is  unconditional,  death  or  disease  is  no  excuse :  but  the  ques- 
tion in  this  case  is.  Whether  the  contract  is  not  conditional  on  the  con- 
tinuance of  life  and  health.  Why,  if  the  defendant  died  before  breach, 
could  not  his  executors  be  liable  :  The  answer  is,  because  he  has  not 
undertaken  to  live.  Neither  has  he  to  continue  competent  in  health. 
And  the  one  is  as  much  a  condition  of  matrimony  as  the  other.  This 
disposes  of  Barker  v.  Hodgson,  8  M.  &  S.  267  (E.  G.  L.  R.  vol'  30). 
*78^1  ^^^^  *Ellenborough's  remark,  ^^  Perhaps  it  is  too  much  to  say 
^•J  the  freighter  was  compellable  to  load  his  cargo,"  does  not  mean 
he  was  excused  from  so  doing ;  for  the  plaintiff  recovered  in  respect  of 
the  defendant  not  having  done  so ;  the  damages  were  for  breach  of  the 
covenant  to  do  it.  What  Lord  EUenborough  means  I  imagine  to  be : 
that  the  defendant  was  not  morally  compellable,  or  would  not  have  had 
specific  performance  enjoined.  It  is  to  me  unintelligible,  how,  if  the 
man  is  not  bound  to  perform  the  contract,  he  can  be  liable  to  pay 
damages  for  its  non-performance. 

But,  it  is  said,  notice  ought  to  have  been  given  to  the  plaintiff.  In 
point  of  right  feeling  I  agree.  But  the  parties  here  are  at  law  with 
each  other.  The  defendant  says,  ^'^I  have  a  legal  answer  to  your  legal 
demand."  As  a  rule,  a  man  is  not  bound  to  say  why ;  and  I  see  no 
reason  why  he  should  be  in  this. case  of  a  contract  to  marry.  It  may 
be  the  defendant  communicated  to  the  plaintiff,  in  the  most  delicate 
way,  an  objection  to  marriage,  but  refused  to  say  why.  If  she  chooses 
to  go  to  law  with  him,  as  on  a  bargain,  she  must  abide  by  rules  of  law 
applicable  to  all  cases  of  bargains  and  contracts. 

I  understand  the  opinion  of  Mr.  Justice  Orompton  to  be  rather  as 
above  expressed,  with  this  difference.  He  thinks  that,  at  the  utmost,  all 
the  defendant  was  entitled  to  was  to  rescind  the  contract.  But,  if  so, 
I  think  the  plea  good.  When  is  he  to  rescind  ?  If  a  contract  gives  a 
right  to  rescind,  and  fixes  no  time  for  rescinding,  it  need  not  be  done 
till  the  time  arrives  for  performance :  no  previous  notice  need  be  given. 
In  truth,  such  a  right  to  rescind  is  a  right  to  say  ''No"  when  the  time 
arrives  for  performance.  It  may  be  that  a  person  who  rescinds  must 
^Yoq-i  give  notice.  But  when?  He  does  give  notice  *when  he  refuses. 
J  Is  he  bound  to  give  it  earlier  ?  If  so,  why  ?  In  the  not  very 
probable  case  of  the  lady  going  to  the  altar  without  previous  arrange- 
ment, surely  he  might,  if  afflicted  as  the  defendant  is,  barely  send  word, 
in  answer  to  an  invitation  to  join  her,  that  he  would  not.  In  the  more 
probable  case  of  some  previous  request,  he  refuses  when  it  is  made.  In 
other  words,  till  he  refuses  there  is  no  breach  of  contract ;  and  when  he 
refuses  he  by  so  doing  gives  notice  he  will  not  perform.  Is  he  bound 
to  say  why  ?  I  cannot  understand  why  he  is.  No  doubt,  if,  after  his 
disability  arises,  he  goes  on  with  the  engagement,  he  may  well  be  bound, 
as  that  would  be  evidence  that  the  original  contract  was  not  conditioned 
as  I  think  ordinary  contracts  to  marry  are,  or  would  furnish  evidence 
of  a  fresh  contract. 

Further,  if  it  is  said  that  the  facts  proved  only  justify  a  postpone- 
ment of  the  marriage,  I  think  the  plea  good,     'the  plaintiff  complains 

\  (a)  Book  m.  ch.  xi.  (3d  ed.  BoitoD,  1S57). 
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that  the  defendant  refused.  The  defendant  says,  ^^  When  I  did,  I  had 
a  sufficient  reason."  I  do  not  understand  the  breach  to  be,  ^^You 
refused,  and  refused  for  ever."  I  do  not  understand  such  a  breach  in 
point  of  law.  I  do  not  understand  what  is  meant  by  a  plea  ^^  in  excuse 
or  suspension  of  the  performance"  as  distinguished  from  one  ^'in  dis- 
charge of  the  promise."  Hochster  v.  De  la  Tour,  2  E.  &  B.  678  (E.  C. 
Ij.  B.  vol.  75),  turns  on  the  relation  of  master  and  servant.  If  I  con- 
tract to  do  a  thing,  and  am  sued  for  not  doing  it,  it  is  a  good  defence 
to  say  the  time  for  doing  it  has  not  arrived :  and,  I  take  it,  it  would 
he  a  bad  replication  to  say,  ^'True,  but  you  said  you  never  would." 
See  Avery  v.  Bowden,  6  E.  &  B.  953  (E.  C.  L.  R.  voL  88).(a)  The 
^plaintiff  can  only  be  entitled  to  recover  on  these  pleadings  and  r^e'ro j, 
proof  on  the  ground  that  the  asserted  and  proved  incompetency  '- 
is  no  ground  for  refusing  to  marry  when  the  request  so  to  do  is  made. 
I  am  of  opinion  it  is.  In  short,  the  defendant  here  says :  ^^  You  com- 
plain I  refused.  I  admit  it ;  I  did  so  for  a  good  reason,  viz.,  my  per- 
formance was  conditional  on  my  continuing  in  a  competent  state ;  and  I 
ceased  to  be  so."  If  the  plaintiff  meant  to  say  the  contract  was  not  so 
conditioned,  she  should  have  given  evidence  (in  my  opinion)  that  the 
contract  in  this  case  was  not  the  ordinary  contract  to  marry.  If  she 
meant  to  say  there  was  a  new  contract  evidenced,  by  the  engagement 
continuing  after  the  disability  was  known,  she  should  have  new  assigned. 
But,  if  she  relies  on  and  proves  the  common  contract  only,  it  is  in  my 
opinion  a  good  answer  to  prove  that  the  defendant,  when  he  refused, 
laboured  under  either  of  the  infirmities  proved  in  this  case. 

If  I  am  to  say  whether  I  think  the  contract  ended  by  such  an  event, 
I  say  I  do ;  and  on  this  ground :  that  it  is  so  vitally  for  the  benefit  of. 
hoth  parties  that  that  should  be  the  agreement  between  them,  that  com- 
mon sense  requires  it  to  be  so  implied.  The  disability  of  the  defendant, 
if  not  incurable,  was  one  of  indefinite  duration,  and  of  a  lasting  character. 
Had  it  been  that  he  broke  a  leg,  or  was  afflicted  with  a  fever  which  dis- 
abled him  for  marriage  at  the  time  appointed,  I  should  have  thought 
him  not  liable  to  an  action  for  not  marrying  then,  but  bound  to  marry 
on  bis  recovering.  This  last  consideration  seems  to  me  to  suggest  an 
argument  in  favour  of  the  contract  being  conditional  as  suggested.  For 
in  ordinary  contracts,  if  not  liable  at  the  day  appointed,  a  person  would 
not  be  at  another  time ;  but  in  *this  contract  it  is  absurd  to  sup-  r^'jo^ 
pose  that,  if  a  day  was  named  for  a  marriage  and  the  man  broke  ^ 
his  leg,  was  ill  of  a  fever,  lost  a  parent,  or  from  some  other  consideration 
of  health  or  decency  could  not  marry  on  the  day  in  question,  he  would 
either  be  liable  to  an  action,  or  wholly  discharged  from  his  promise  to 
marry.  But  the  same  good  sense  and  convenience  which  would  reject 
such  a  conclusion,  in  my  judgment,  requires  that  the  contract  should^be 
construed  with  the  conditions  I  attach. 

For  these  reasons,  as  well  as  those  of  Mr.  Justice  Wightman  and 
Lord  Chief  Justice  Erie,  I  think  the  judgment  should  be  affirmed. 

WiLLES,  J. — I  am  of  opinion,  for  the  reasons  stated  at  large  by  Lord 
Campbell  in  the  Court  below,  that  the  judgment  therein  given  against 
his  Lordship's  opinion  and  that  of  Mr.  Justice  Crompton  ought  to  be 
reversed,  and  judgment  given  for  the  plaintiff  for  the  damages  assessed 
in  her  favour  by  the  jury,  with  costs. 

(a)  In  Sxeh.  Ch.»  affirming  the  jadgment  of  Q.  B.  in  Avery  «.  Bowden,  5  E.  A  B.  714. 
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This  is  not  a  case  of  impotence ;  and  I  need  give  no  opinion  upon 
such  a  case. 

The  canon  law  is  clear  upon  the  point,  that  onlj  impotence,  perma- 
nent and  incurable,  such  as  that  which  results  from  the  loss  of  one  of 
the  necessary  organs  of  generation,  constitutes  an  impediment  to  mar- 
riage, and  not  that  which  may  be  temporary  or  curable. 

The  contract  in  this  case  is  stated  by  the  plaintiff  in  the  declaration, 
and  admitted  by  the  defendant  in  his  plea,  to  have  been  in  terms  an 
unconditional  one :  and  it  is  guesswork,  not  construction,  to  read  it  as 
conditional.  Its  performance  is  not  impossible ;  and  it  is  not  enoQgh 
*7Rf)1  ^^  sh^^9  ^^  answer  to  an  action  upon  a  contract,  *that  its  per- 
-■  formance  is  inconvenient  or  may  be  dangerous.  The  delicacy  of 
health,  alleged  as  an  excuse,  is  the  man's  misfortune,  not  to  be  visited, 
beyond  what  is  inevitable,  upon  the  woman.  If  either  party  is  to  have 
the  option  of  breaking  off  the  match,  it  ought  to  be  the  woman.  The 
Court  have  no  right  to  say  what  is  best  for  her.  If  the  man  were  rich 
or  distinguished,  and  the  woman  mercenary  or  ambitious,  she  might  still 
desire  to  marry  him  for  advancement  in  life.  I  do  not  sympathize 
with  such  a  woman,  if  any  there  be :  but  this  is  not  a  question  of  senti- 
ment. If  it  were,  I  might  put  the  case  of  a  real  attachment,  where  such 
an  illness  as  that  stated  in  the  plea  supervening  might  make  the  woman 
even  more  anxious  to  marry,  in  order  to  be  the  companion  and  the 
nurse,  if  she  could  not  be  the  mistress,  of  her  sweetheart. 

The  judgment  for  the  defendant  ought  therefore  to  be  reversed,  and 
judgment  given  for  the  plaintiff,  with  costs. 

Growder,  J. — The  question  in  this  ease  is^  Whether  the  plea  affords 
any  legal  answer  to  the  action :  and  I  am  of  opinion  that  it  does  not. 

The  declaration  is  upon  a  contract  to  marry,  and  avers  a  breach  of 
that  contract  by  not  marrying  in  a  reasonable  time.  The  plea,  as  I 
understand  it,  admits  a  breach  as  alleged  in  the  declaration,  but  sets  up 
an  excuse  for  it.  And  the  question  to  be  decided  is,  Whether  that 
excuse  is  a  legal  answer  to  the  action.  ' 

Now  I  think  the  substance  of  the  excuse  alleged  is  that,  in  conse* 
quence  of  the  defendant's  dangerous  illness  which  had  supervened  since 
the  promise  and  before  the  breach,  it  became  very  inexpedient  and 
^^07-1  imprudent  to  ^perform  the  contract,  and  therefore  the  defendant 
^  broke  it.  It  is  quite  impossible  to  construe  the  plea  as  alleging 
any  physical  impossibility  to  go  through  the  ceremony  of  marriage,  or 
any  physical  incapacity  to  perform  the  duties  of  marriage.  Whether, 
if  such  allegations  had  existed,  they  would  have  afforded  any  answer  to 
the  action,  I  do  not  think  it  necessary  in  this  case  to  decide :  and  I 
abstain  from  giving  any  opinion  upon  that  point. 

3ut  I  am  of  opinion  that  it  is  no  excuse  for  the  breach  of  a  promise 
to  marry,  that  the  performance  of  the  conjugal  duties  would  be  attended 
with  danger  to  the  defendant's  life.  Such  a  state  of  illness  may  make 
it  matter  of  the  greatest  prudence  on  his  part  to  break  his  contract,  and 
to  pay  such  damages  as  a  jury  may  award  against  him  for  the  breach. 
But,  in  my  opinion,  it  is  no  legal  answer  to  the  action.  I  desire  to 
refer  to  the  arguments  and  reasoning  of  Lord  Campbell  in  the  Court 
below  as  conclusive  in  my  mind  upon  this  view  of  the  case.  It  would  be 
idle  for  me  to  repeat  them. 

I  think,  therefore,  our  judgment  should  be  for  the  plaintiff. 
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Martin,  B. — This  is  an  appeal  from  the  jadgment  of  the  Court  of 
Queen's  Bench,  reported  in  tne  27th  Law  Journal,  page  845.  The 
action  is  for  breach  of  promise  to  marry.  The  declaration  is  in  the 
common  form,  alleging  the  promise  to  marry  within  a  reasonable  time. 
Amongst  other  pleas,  the  defendant  pleaded  that,  before  breach,  he 
became  and  was  and  is  afflicted  with  dangerous  bodily  disease,  which 
occasioned  frequent  and  severe  bleeding  from  the  lungs,  by  reason  of 
which  disease  he  became  and  was  and  is  incapable  of  marriage  without 
great  danger  to  his  life,  and  therefore  unfit  for  the  *marriage  r^tjQQ 
state;  whereof  the  plaintiff  before  action  (not  before  breach)  had  L 
notice.  Issue  was  joined  upon  this  plea.  The  cause  was  tried  before 
my  brother  Erie;  and  the  jury  found  that  all  the  averments  in  the  plea 
were  proved  except  that  as  to  notice.  The  Judge  directed  the  verdict 
to  be  entered  for  the  defendant,  giving  the  plaintiff  leave  to  move  to 
enter  it  for  her.  The  other  issues  were  found  for  the  plaintiff,  and  the 
damages  assessed  contingently  at  lOOZ.  A  rule  was  obtained  to  enter 
the  verdict  for  the  plaintiff:  and,  after  argument,  the  Court  were  equally 
divided ;  Lord  Campbell  and  my  brother  Crompton  thinking  the  plea 
bad,  in  which  case,  an  averment  in  it  not  being  proved,  the  plaintiff 
-would  be  entitled  to  have  the  verdict  entered  for  her;  my  brothers 
Wightman  and  Erie  thought  the  plea,  as  proved,  good.  My  brother 
Crompton,  being  the  junior  Judge,  gave  way  for  the  purpose  of  this 
appeal;  and  the  plaintiff's  rule  was  discharged. 

I  agree  with  Lord  Campbell  and  my  brother  Crompton,  and  think 
the  plea  bad. 

The  law  of  England  permits  an  action  to  recover  damages  for  the 
breach  of  a  promise  to  marry ;  although  I  am  aware  that  many  persons 
think  that  such  an  action  should  not  be  allowed.  The  action  is  not  for 
a  specific  performance,  a  suit  which  I  apprehend  no  Court  in  this 
country  could  entertain,  but  for  damages  for  the  non-performance  of  a 
contract.  The  plea  is  one  in  confession  and  avoidance :  and  the  facts 
alleged  in  it  (exclusive  of  the  notice  to  the  plaintiff)  are  said  to  excuse 
or  justify  the  breach.  The  Judges  of  the  Court  of  Queen's  Bench  do 
not  seem  to  have  been  agreed  as  to  the  exact  meaning  of  the  plea :  but, 
to  put  it  in  the  most  favourable  view  for  the  defendant,  it  may  be 
assumed  that  the  promise  to  *marry  involves  a  promise  to  con-  r^'roq 
fiummate  the  marriage,  and  that  the  incapacity  and  danger  to  ^ 
life  mentioned  in  the  plea  has  been  caused  by  an  inevitable  misfortune 
without  any  act  or  conduct  of  the  plaintiff  conducing  to  it. 

The  general  rule  upon  the  subject  is,  that,  when  a  person  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good  if  he  may,  notwithstanding  any  accident  by  inevitable  necessity, 
because  he  might  have  provided  against  it  by  his  conduct :  Paradine  v. 
Jane,  Aleyn  26,  cited  and  acted  upon  in  Hadley  v.  Clarke,  8  T.  R.  259, 
and  Atkinson  v.  Ritchie,  10  East  530.  See  also  Com.  Dig.,  Action  upon 
the  Case  upon  Assumpsit  (6.).  And  I  know  of  no  authority,  except  it 
be  Lawrence  v.  Twentimah,  1  Rol.  Abr.  450,  pi.  10,  having  any  tendency 
to  shake  it,  or  to  show  that  such  a  state  of  facts  as  alleged  in  the  plea  is 
an  answer  to  an  action  for  pecuniary  damages  for  the  breach  of  contract 
to  marry.  I  think  it  very  much  better  to  adhere  to  the  rule  than  to 
create  an  arbitrary  exception  for  which,  no  doubt,  plausible  reasons  may 
be  given.     To  admit  exceptions  of  this  kind  utterly  destroys  the  cerr 
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tainty  of  the  law,  and  in  my  opinion  is  inconvenient.  Bat,  in  tbe 
present  case,  what  the  defendant  promised  to  do  was  to  marry  the  plain- 
tiff. This  he  could  have  done ;  and  it  is  quite  consistent  with  the  aver- 
ment in  the  plea  that  the  incapacity  and  danger  to  life  may  have  been 
caused  by  the  defendant's  own  acts  or  conduct :  and  a  case  will  readily 
suggest  itself  where,  after  a  promise  to  marry,  an  incapacity  to  consum- 
mate marriage  and  danger  to  life  in  attempting  to  do  so  might  arise,  in 
^IQQl  ^^^^^  ^^  would  seem  absurd  to  suppose  that  damages  *could  not 
^  be  recovered.  The  supposed  subject  of  the  plea  would  be  the 
grossest  aggravation  of  the  cause  of  action.  As  to  Lawrence  v.  Twenti- 
man,  1  Bol.  Abr.  450,  pi.  10,  except  it  be  explicable  in  the  manner  sug- 
gested by  Lord  Campbell  in  his  judgment  in  this  case,  viz.,  that  time 
was  not  of  the  essence  of  the  contract,  or  that  the  law  relating  to  hold- 
ing intercourse  with  persons  affected  by  the  plague  (see  stat.  1  Ja.  1,  c.  31) 
made  the  performance  of  the  contract  illegal,  I  cannot  agree  with  it.  It 
is,  no  doubt,  referred  to  in  several  books  as  authority:  but,  unless 
explained  as  above,  it  seems  contrary  to  the  rule  of  law.  The  placitom 
is  to  the  effect  that  a  man  had  contracted  to  build  a  house  before  a 
certain  day,  but  was  excused  because  the  plague  had  broken  out,  and 
continued  to  the  day  in  the  neighbourhood :  but,  it  is  added,  he  must 
build  it  afterwards.  Unless  the  contract  really  was  to  build  the  house 
within  a  reasonable  time,  or  the  statute  of  James  made  the  building 
illegal  because  of  the  existence  of  the  plague  in  the  neighbourhood  (in 
which  case  the  decision  was  right),  the  case  cannot  be  sustained.  How 
is  it  possible  to  maintain  that  there  could  be  any  obligation  to  build  it 
afterwards  ?  The  builder  never  contracted  to  do  so ;  and  the  common 
law  could  not  impose  such  a  contract  upon  him.  See  Shepherd's  Touch- 
stone, by  Preston,  page  174,  and  Barker  v.  Hodgson,  3  M.  &  S.  267 
(E.  G.  L.  B.  vol.  30),  which  seems  to  the  contrary. 

It  must  be  taken  that  the  law  deems  a  contract  to  marry  to  be  one  of 
pecuniary  value :  and,  assuming  that  it  could  not  reasonably  be  expected, 
under  the  circumstances  stated  in  the  plea,  that  the  defendant  should 
*7911  ^^^7  ^^^  plaintiff,  I  can  see  no  reason  why  he  should  '''not  com- 
-'  pensate  her  for  the  breach  of  the  contract.  Why  should  the 
consequences  of  the  misfortune  fall  upon  her,  and  not  upon  the  defend- 
ant? See  Lord  Ellenborough's  judgment  in  Barker  v,  Hodgson,  8  M. 
k  S.  *267  (E.  G.  L.  B.  vol.  30),  and  the  dicta  of  Lord  Holt  in  Thorn- 
borow  v.  Whitacre,  2  Ld.  Baym.  1164.  For  these  reasons  I  think  the 
judgment  ought  to  be  reversed. 

Williams,  J. — I  am  of  opinion  that  the  plea  is  bad,  and  that  the 
plaintiff  is  therefore  entitled  to  judgment. 

It  appears  to  me  to  be  a  plea  in  confession  and  avoidance ;  that  is  to 
say,  the  defendant  alleges  that  he  is  justified  in  not  keeping  his  promise, 
because,  after  making  it,  he  became  incapable  of  marriage  without  great 
danger  of  his  life.  I  am  of  opinion  that,  though  this  is  a  reason  why  be 
should  not  be  compelled  to  a  specific  performance  of  the  contract,  and  a 
very  good  reason  why  he  should  in  prudence  prefer  paying  damages  for 
the  breach  of  his  contract  to  the  performance  of  it,  it  is  no  ground  for 
resisting  the  payment  of  such  damages. 

According  to  the  general  law  applicable  to  contracts,  the  plea  is  insuf- 
ficient by  reason  of  the  rule  (cited  in  Lord  Gampbell's  judgment)  as  laid 
down  in  Paradine  v.  Jane,  Aleyn  26,  and  which  is  established  by  the 
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authorities  collected  in  Serjt.  Williams's  note  (2)  to  the  case  of  Walton 
V.  Waterhouse,  2  Wms.  Saund.  422. 

But  it  is  alleged  that  a  contract  to  martj  stands  on  a  peculiar  footing, 
and  is  subject  to  implied  conditions  peculiar  to  itself.  And  the  authori- 
ties certainly  aiTord  ground  for  contending  that,  if  the  parties  in  this 
case  had  been  reversed,  and  the  present  defendant  were  suing  '^'the  vi^nqo 
present  plaintiff  on  the  contract,  she  might  have  set  up  his  bodily  '- 
inaptitude  as  a  ground  for  refusing  to  perform  her  contract,  just  as  he 
might  have  pleaded  her  corporal  inaptitude,  or  want  of  chastity,  which 
had  supervened  or  had  been  discovered  since  the  making  of  the  contract. 
But  there  is  no  authority,  that  I  am  aware  of,  or  any  good  reason,  for 
allowing  the  one  party  to  set  up  his  or  her  corporal  infirmity  or  unfitness 
for  marriage,  or  his  or  her  impurity,  in  answer  to  the  requisition  of  the 
other,  who  may  nevertheles.  wish  for  and  insist  upon  the  perfonnance. 
A  woman  would  not  be  allowed  to  plead  her  own  want  of  chastity  if  she 
were  sued  for  a  breach  of  promise  of  marriage,  notwithstanding  the  man 
might  well  set  it  up  as  an  answer  if  ishe  were  to  seek  to  enforce  the 
contract. 

But  it  has  been  argued  that  this  is  not  a  plea  in  confession  and  avoid- 
ance, but  a  kind  of  circuitous  traverse  of  a  reasonable  time  having 
elapsed,  or  a  plea  merely  of  matter  which  suspends  the  performance  of 
the  contract.  As  to  this,  I  think  it  enough  to  say  that  in  this  respect 
I  entirely  agree  in  the  view  which  Lord  Campbell  and  my  brother 
Crompton  have  taken  in  their  judgments. 

I  win  add  that  this  question,  though  a  nice  and  curious  one,  is  not 
likely  in  my  opinion  to  be  of  any  great  practical  importance.  Surely 
the  cases  must  be  very  rare  where  a  woman,  if  informed  that  the  man  to 
irhom  she  has  been  affianced  is  in  such  a  state  of  health  as  the  defendant 
is  alleged  to  have  been,  and  is  requested  to  excuse  on  that  account  the 
completion  of  the  marriage  contract,  would  insist  on  the  performance  of 
it,  or  where,  if  she  was  so  ill  advised  as  to  bring  an  action  for  a  breach 
of  it,  a  jury  could  be  found  who  would,  under  such  cireomstances,  give 
her  more  than  nominal  damages.  *But,  in  the  present  case,  the  r^crgo 
defendant  broke  off  the  marriage  without  informing  the  plaintiff  ^ 
that  he  had  such  a  ground  for  wishing  to  be  excused  from  becoming  her 
husband. 

For  these  reasons  I  think  the  judgment  of  the  [Queen's  Bench  ought 
to  be  reversed. 

Pollock,  C.  B. — ^After  the  discussion  which  this  case  has  undergone, 
I  do  not  think  it  necessary  to  say  anything  upon  the  formal  or  technical 
parts  of  the  case :  but  I  shall  proceed  at  once  to  the  question  as  to  which 
a  difference  of  opinion  prevails  among  the  members  of  this  Court,  and 
of  the  Court  below :  and  that  is  What  is  the  real  meaning  of  a  contract 
to  marry  within  a  reasonable  time,  which  is  the  contract  stated  in  the 
declaration  7 

Some  learned  judges  think  it  is  of  the  same  character  as  any  other 
contract,  and  that  no  terms  or  conditions  can  be  implied  by  the  law:  and 
that,  if  it  be  not  performed  in  the  terms  expressed,  the  party  failing  to 
perform  it  must  pay  damages  for  the  breach  of  it.  Other  learned 
judges  think  that  there  are  implied  conditions  or  exceptions,  and  that 
the  matter  stated  in  the  plea  is  one  of  them ;  and  therefore  that  the  de- 
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fendant  cannot  be  called  upon  to  pay  damages  for  the  non-performance 
of  the  contract  alleged  in  the  declaration  under  the  circumstances  ivhich 
appear  on  the  whole  record. 

Now  it  must  be  conceded  on  all  hands  that  there  are  contracts  to  which 
the  law  implies  exceptions  and  conditions  which  are  not  expressed.  AH. 
contracts  for  personal  services  which  can  be  performed  only  during  the 
lifetime  of  the  party  contracting  are  subject  to  the  implied  condition  that 
^^Q  4-1  he  shall  be  alive  to  perform  them :  '''and,  should  he  die,  his  executor 
•^  is  not  liable  to  an  action  for  the  breach  of  contract  occasioned  by  his 
death.  So  a  contract  by  an  author  to  write  a  book  within  a  reasonable 
time,  or  by  a  painter  to  paint  a  picture  within  a  reasonable  time,  would 
in  my  judgment  be  deemed  subject  to  the  condition  that,  if  the  author 
became  insane  or  the  painter  paralytic,  and  so  incapable  of  performing 
the  contract  by  the  act  of  Grod,  he  would  not  be  liable  personally  in 
damages  any  more  than  his  executors  would  be  if  he  had  been  prevented 
by  death.  In  truth,  the  reasonable  time  has  not  arrived,  if  the  party  con- 
tracting to  perform  the  act  has  been  deprived  by  illness  of  the  means  of 
performing  it:  but  I  should  decline  to  put  my  judgment  on  that  ground; 
though  in  this  case,  and  on  this  record,  I  think  it  would  be  quite  suffi- 
cient I  prefer  putting  it  on  the  ground  that  there  is  an  implied  excep- 
tion, including  the  state  of  facts  alleged  in  the  plea,  and  found  by  the 
jury  to  be  true. 

In  the  case  of  the  ordinary  contract  to  marry,  such  as  it  is  presented 
to  the  Court  by  evidence  in  actions  of  this  sort,  I  think  no  one  can 
doubt  that  the  continuance  of  life  is  an  implied  condition.  The  question 
then  is :  Is  the  continuance  of  health,  of  such  a  state  of  health  as  makes 
it  not  improper  to  marry,  another  condition  ?  I  am  of  opinion  that  it 
is.  There  are  conditions  to  be  implied  (I  think)  on  both  sides  in  snch 
an  agreement.  I  think  every  one  would  admit  that  it  is  a  condition  on 
the  part  of  the  female  that  she  should  continue  chaste^  and  perhapi^ 
more  generally  (though  this  is  not  so  clear),  that  her  conduct  should  not 
be  such  as  to  make  a  marriage  with  her  improper.  I  think  the  test  that 
may  be  safely  applied  to  ascertain  whether  any  such  condition  is  implied 
*79^1  ^^  ^^^  ^^  ^^  consider  what  would  be  the  case  '''if  a  man  were,  after 
-I  such  a  promise  to  marry,  to  lose  by  accident  or  disease  the  capa- 
city to  contract  matrimony  by  becoming  impotent.  To  such  a  case  the 
decisions  about  impossibility  do  not,  I  think,  apply.  By  the  act  of  God 
the  contract  has  become  void.  The  man  may  go  through  the  ceremony 
of  marriage;  but  he  cannot  marry :  the  ceremony  would  not  be  binding: 
it  would  operate  nothing :  and  the  contract  to  marry  is  broken  by  the 
calamity  of  his  becoming  impotent. 

It  has  been  suggested  that  in  such  a  case  the  woman  may  be  contented 
with  the  society  of  the  man,  and  that  the  choice  ought  to  rest  with  her; 
and  that,  if  she  be  willing  to  marry,  he  must  marry  or  pay  damages.  I 
am  of  opinion  that  such  is  not  the  law.  I  think,  if  the  man  can  say 
with  truth  '*  By  the  visitation  of  Providence  I  am  not  capable  of  mar- 
riage," he  cannot  be  called  upon  to  marry :  and  I  think  this  is  an 
implied  condition  in  all  agreements  to  marry.  I  think  that  a  view  of 
the  law  ifhich  puts  a  contract  of  marriage  on  the  same  footing  as  a 
bargain  for  a  horse,  or  a  bale  of  goods,  is  not  in  accordance  with  the 
general  feelings  of  mankind,  and  is  supported  by  no  authority. 
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And  I  think  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

Judgment  reversed. (a) 

(a)  Coekbani,  C.  J.,  who  had  heard  the  ar^ment  in  the  Coart  of  Bzeheqner  Chamber,  bad, 
ainoe  then,  become  Chief  Justice  of  the  Court  of  Queen's  Bench,  againit  the  judgment  of  which 
Court  this  appeal  was  brought. 

At  common  law,  it  is  usually  said,  in  a  substantial  manner,  and  to  keep  it 
a  covenant  to  do  a  particular  act,  is  so  iu  repair,  the  party  is  bound  to  rebuild 
far  of  perpetual  obligation,  that'  though  the  bridge,  though  broken  down  by  an 
its  literal  performance  is  rendered  im-  extraordinary  flood :  Brecknock  Co.  v, 
possible,  through  some  unforeseen  and  Pritchard,  6  Term  B.  750.  So  a  con- 
unavoidable  mischance,  the  covenantor  tract  to  build  a  house  is  not  discharged 
is  not  thereby  discharged,  but  remains  by  its  destruction  by  fire,  before  its 
liable  in  damages  for  the  breach :  Para-  completion  :  Adams  v,  Nichols,  19 
dine  v,  Jane,  Aleyn  26 ;  Thornborow  Pick.  275 ;  see  Lee  v,  Wheeler,  1  Gray 
V,  Whitacre,  2  Ld.  Raym.  1165 ;  At-  282.  So  in  a  case  where  a  contract 
kinson  v.  Ritchie,  10  East  533 ;  Reid  called  for  prime  first  chop  teas,  it  was 
V.  Edwards,  7  Porter  512;  Beebe  v.  ruled  to  be  no  excuse,  that  no  such 
Johnson,  19  Wend.  504 ;  Oakly  v.  teas  could  be  obtained  in  the  market, 
Morton,  1  Kern.  30;  Hande  v,  Baynes,  at  the  time  fixed  for  delivery :  Gilpins 
4  Whart.  214 ;  Piper  v.  Ravage,  10  ».  Consequa,  Peters  C.  C.  86.  So  where 
Exch.  73.  This  rule  and  its  reason  there  is  a  contract  to  deliver  goods  at 
are  thus  succinctly  stated  in  Paradine  a  certain  place  within  a  specified  time, 
r.  Jane :  "  Where  the  party,  by  his  performance  will  not  be  discharged  by 
own  contract,  creates  a  duty  or  charge  reason  of  a  freshet  which  has  obstructed 
iip«n  himself,  he  is  bound  to  make  it  navigation :  Harmony  v.  Bingham,  2 
good,  if  he  may,  notwithstanding  any  Keman  90.  So  where  a  charterer 
accident  by  inevitable  necessity;  be-  covenanted  to  send  a  cargo  alongside 
cause  he  might  have  provided  against  at  a  foreign  port,  it  was  held  to  be  no 
it  by  his  contract.''  Thus  a  lessee  excuse,  that  he  was  prevented  from  so. 
continues  liable  upon  his  covenant  for  doing  by  the  prevalence  of  an  infectious 
the  payment  of  rent,,though  the  premi-  disorder:  Barker  v.  Hodgson,  3  M.  & 
ses  are  destroyed  by  accident,  as  by  fire  S.  267.  And  in  Clendaniel  v.  Tucker- 
or  flood:  Smith  v.  Ankrim,  13  Serg.  &  man,  17  Barb.  184,  a  consignee  was 
R.  39 ;  Magaw  v,  Lambert,  3  Barr  held  liable  for  demurrage,  though  the 
444;  Hallett  v.  Wylie,  3  Johns.  44;  vessel,  while  waiting  for  freight,  was 
Fowler  v,  Bott,  6  Mass.  63 ;  or  by  capsized  by  a  freshet. 
the  public  enemy :  Paradine  v,  Jane,  But  to  this  rule  there  are  some 
Aleyn  26 ;  Pollard  v.  Schafifer,  1  Dallas  apparent  exceptions.  Thus,  when  the 
210;  Wagners  v.  White,  4  Harr.  &  thing  to  be  done  arises  from  a  duty 
John.  564 ;  though  see  in  South  Caro-  cast  upon  the  party  by  the  law,  he  will 
lina,  Bayley  r.  Lawrence,  1  Bay.  497.  be  discharged  by  the  act  of  God,  or 
So  of  a  covenant  to  repair  the  demised  of  the  public  enemy :  Keighley's  Case, 
premises,  under  the  same  circum-  10  Coke  139  b ;  Coggs  v.  Bernard,  2 
stances:  Dyer  33  a;  Paradine  v.  Jane,  Ld.  Raym.  918;  note  to  Walton  v, 
lit  supra;  Phillips  V.  Stevens,  16  Mass.  Watcrhouse,  2  Wms.  Saunders  422; 
238;  Bullock  r.  Demmitt,  6  Term  R.  Reg.  v.  Justices  of  Leicester,  15  Q.  B. 
650;  though  see  Pollard  v,  Schaffer,  1  92.  Again,  where  the  subject-matter  of 
Dallas  210.  So  as  to  other  contracts,  the  contract  has  ceased  to  exist,  by 
Thus  on  a  covenant  to  build  a  bridge  inevitable  misfortune,  performance  will 
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be  excused.  Thtifi  where  in  a  lease  or  death,  will  be  an  excuse  for  perform- 
there  is  a  covenant  to  deliver  up  the  ance :  Dickey  v.  Linscott,  7  Shcpley 
premises  in  like  good  order  and  condi-  453  ;  Knight  v.  Bean,  9  Shepley  536; 
tioD,  and  a  wood  is  prostrated  by  a  Fen  ton  v.  Clark,  11  Verm.  360;  Hub- 
tempest,  the  lessee  will  not  be  liable,  bard  v.  Beldin,  1  Williams  Verm.  645; 
for  it  is  the  act  of  God,  and  he  cannot  Fuller  v.  Brown,  11  Mete.  440;  Fahy 
make  the  trees  grow  again :  1  Rep.  98  a;  v.  North,  19  Barb.  342;  Wolfe  v. 
Bee  2  Ld.  Raym.  1165  arg.  So  a  Howe,  24  Barb.  174 ;  Jarrell  r.  Farris, 
promise  to  return  a  horse  on  request,  6  Missouri  159.  In  Dickey  v.  Lin- 
is  discharged  by  the  death  of  the  horse  scott,  7  Shepley  453,  it  was  expressly 
before  request :  Williams  v,  Lloyd,  Sir  laid  down  that  a  contract  for  per- 
•Wm.  Jones  179.  So  of  ati  obligation  sonal  manual  labour,  must  be  under- 
conditioned  to  run  a  race  or  pay  by  a  stood  to  be  subject  to  the  implied  condi- 
day :  Anon,  cited  3  Keble  770.  So  a  tion  that  health  and  strength  remain, 
bond  conditioned  that  A.  shall  marry  An  actual  inability  to  perform  the 
B.  within  two  yenrs,  is  avoided  by  the  labour,  arising  from  sickness  at  the 
death  of  B.  within  the  two  years :  commencement  of  the  time,  although 
Wood  v.  Bates,  Sir  Wm.  Jones  171;  it  may  not  continue  during  the  whole 
and  so  of  a  statutory  bond  for  the  term  contracted  for,  excuses  perform- 
delivery  of  an  animal,  which  dies  before  ance. 

breach :  Carpenter  v,  Stevens,  12  It  is  deserving  of  consideration, 
Wend.  589.  Indeed,  it  is  laid  down,  particularly  in  view  of  this  last  ex- 
in  general,  by  books  of  high  authority,  oeption,  which  certainly  is  well  settled 
that  where  the  condition  of  a  bond,  by  authority,  whether  the  general  rule 
after  its  execution,  becomes  impossible  is  not  sometimea  stated  in  too  broad 
by  the  act  of  God,  the  obligation  itself  terms.  The  decisions  on  which  it  is 
is  gone :  Co.  Litt.  206  a ;  Com.  Dig.  based,  the  principal  classes  of  which 
Condition,  D.  1;  1  Rolle  Abr.  449,  are  given  above,  seem  to  have  been 
450 ;  Warner  or  Parker  v.  White,  3  generally  those  in  which  the  perform- 
Keble738,761,  770;  Laughter's  Case,  ance  of  the  contract  is  not  rendered 
5  Rep.  21,  Cro.  Eliz.  398 ;  Kingwell  impossible  in  itself,  but,  by  the  occur- 
V.  Chapman,  2  Leon.  155.  It  may  also  rence  of  some  collateral  and  unforeseen 
be  observed  that  in  those  cases  where  circumstances,  has  become  unduly  hur- 
a  lessee  has  been  held  liable  for  a  thensome,  and  its  enforcement,  at  first 
breach  of  his  covenant  to  repair,  in  sight,  unjust.  Thus  where  demised 
case  of  a  destruction  of  the  demised  premises  are  destroyed  by  fire,  the  pay- 
premises  by  inevitable  accident,  as  ment  of  the  rent  or  the  lebnilding  of 
Dyer  33  a,  this  liability  has  been  held  the  premises  is  not  the  less  possible, 
to  arise,  not  on  the  instant  of  the  because  it  is  a  hardship  to  the  lessee, 
destruction,  but  only  on  a  failure  to  So  the  payment  of  demurrage  or  (^  the 
repair  within  a  reasonable  time  there-  penalty  in  a  charter-party,  where  the 
after.  vessel  is  delayed  or  the  goods  are  not 
Another  exception  to  the  rule  is  estab-  laden,  through  unavoidable  accident,  is 
lished  where  the  act  to  be  performed  is  not  thereby  prevented,  though  the 
of  a  purely  personal  character,  which  charterer  may  suffer.  And  the  corn- 
can  only  be  done  by  the  party  himself,  pletion  of  work,  or  the  delivciy  of 
or  which  involves  bis  persond  skill  or  goods  within  the  specified  time,  is  not 
qualification,  in  which  case  the  act  really  precluded,  but  would  only  ooct- 
of  God,  in  producing  sickness,  insanity,  sion  additional  and  perhaps  excessiTe 
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expense.     In  all  sach  cases  it  may  well  governed  by  tbo  stricter  rule,  or  falls 

be  tbat  the  covenantor  ought  to  be  within  the  same  class  as  contracts  for 

held  by  the  express  terms  of  his  cove-  personal  service,  is  so  thoroughly  dis- 

Bant,  because,  as  was  said  in  Paradine  cussed  in   the   case  in   the   text,   as 

V.  Jane,   ''  he   might   have  provided  probably  to  leave  nothing  unsaid  on 

against  it  in  his  contract.''    But  where,  either  side.     It  is   sufficient  here  to 

as  in  the  case  of  a  contract  for  personal  mention   a   few  American   authorities 

services,  the  veiy  act  to  be  performed  which  bear  on  the  question.     In  the 

has,  by  inevitable  necessity,   become  jBrst  place,  it  is  settled  that  the  right 

impossible,  the  consequent  excuse  for  of  action  for  a  breach  of  promise  is 

performance  may  fairly  be  placed  on  the  purely  personal,  and  as  such  dies  with 

ground  that  its  possibility  is  a  tacit  the  person :   Lattimore  v,  Bogers,  13 

elenieDt  in  the  contract  itself,  present  Serg.  &  R.  164 ;  Stebbins  v.  Palmer, 

to  the  minds  of  both  parties.     If  this  1  Pick.  71.     Next,  it  is   clear  that 

be  80,  the  argument  that  the  covenantor  chastity  in  the  woman  is  a  tacit  and 

should   have   provided    against  it  in  essential  element  in  the  contract,  unless 

express  terms,  falls  to  the  ground ;  for  her  true  character  were  known  at  the 

his  so  doing  would  have  been  quite  un-  time  of   the    promise  :    Snowman   v, 

necessary.     ExpresBio  eorum  q^d  tndte  Wardwell,  32   Maine  275 ;   Berry  v. 

inxu,rU  nihil  operatur.     Where,  there-  Bakeman,  44  Maine  164;   Butler  v, 

fore,  the  nature  of  the  contract  is  such  Eschelman,  13  Illinois  44 ;   Boynton 

that  it  can  be  performed  but  in  one  v.  Kellogg,  3  Mass.  184;  .Palmer  i\ 

way,  or  at  least  only  by  the  party  him-  Andrews,  7  Wend.  143.      Yet  it  is 

self,  and,  by  the  act  of  God,  such  only  immodest  and  unchaste  conduct 

performance  is  rendered  positively  im-  which  will  excuse  a  breach  of  promise, 

practicable,  in  its  essence,  and  not  as  Breaches  of  the  criminal  law,  which 

respects  a  mere  collateral   matter,  it  have  no  relation  to  the  marriage  state, 

would  seem  that  the  maxim  impos-  such  as   profane   swearing,  or  violent 

nbUium    nulia    est   ohligatio,    would  language  and  threats  in  a  woman,  have 

properly  apply.    It  is  an  undoubted  been  held  to  be  no  justification  in  such 

rule  that  impossibility  at  the  creation  a  case,  whatever  effect  they  might  have 

of  a  contract,  avoids  it:  Sheppard's  on  the  damages:  Berry  v.  Bakeman, 

Tonchst.  1&4 ;  Piatt  on  Covenants  569  :  44  Maine  164.     On  the  other  hand, 

and  if  the   contract  did   not  contain  partial  insanity,  fraudulently  concealed 

such  a  tacit  exception,   as  is  above  by  the  relatives  of  the  woman,  has 

sopposed,  there  would  be  ground  to  been  held  to  be  ground  for  a  divorce 

aigue  that  it  in  itself  required  what  ah  initio:  Keyes  v.  Keyes,  2  Foster 

was  not  possible— a  power  in  the  cove-  553 ;  and  would  seem  a  fortiori  to  be 

Dantor  to  control  external  events.    The  a  ground  for  refusing  to  complete  an 

distinction  thus  suggested  is,  at  any  engagement. 

rate,  reasonable  in  itself,  and  seems  to  The  rule  in  the  older  French  law,  has 

reconcile  most  of  the  authorities.     It  been  stated  in  the  text  from  Pothier.   In 

is  also  not  difficult  of  application ;  for,  the  Canon  Law,  though  the  Sponsalia  or 

in  most  cases,  good  sense  and  a  know-  promises  per  verba  de  /uturo,  are  re-> 

ledge  of  the  cnstoms  and  habits  of  garded  as  nearly  equivalent  to  marriage, 

thought  of  society,  qtue  in  contractihu»  yet  they  may  be    rescinded  by  one 

taeUe  inguntj  will  readily  indicate  the  party  alone,  for  certain  causes,  unknown 

essenliAl  elements  of  a  contract.  at  the  time  or  arising  subsequently,  af 

Whether  a   promise    to    marry  is  "  la  maladie,  la  mutilation;  Qu  bieu  81 

B.,  B.  *  B. — ^28 
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Tautre  partie  viole  des'  devoirs  essen-  woman    afterwards    becomes   puUica 

tiels :"  Walter,  Manuel  de  Droit  Eccl.,  meretrix,  or  non  solum  leprosa  sed  etlam 

trans,  de  Koquemont,  §   297.     Thos  paralytica,  vel  oculos  vel  nasum  amit- 

aupravenient    leprosy,    though    not   a  tertt,  vd  quicqtuim  ei  turpius  evemref, 

cause  for  dissolution  of  marriage,  is  an  it  will  also  relieve  the  other  party  from 

excuse  for  a  breach  of  promise :  C.  3,  his  engagement,  though  confirmed  by 

Eztr.  de  Conj.  Lepr.    So  where  the  an  oath :  C.  25  Extr.  de  Jurejur. 


♦796]       *The  following  case  may  convenientlj  be  inserted  here. 

ELIZABETH  BEACHEY  v.  HENRY  LANGFORD  BROWN. 

[February  15,  I860.] 

Peelaration  by  a  woman  on  an  agreement  between  herself  and  defendant  to  marry  one  another 
within  a  time  elapsed  before  the  suit;  averment  that  a  reasonable  time  had  elapsed  before 
the  suit,  and  plaintiff  had  always  been  ready  and  willing  to  marry  defendant ;  bat  defendast 
had  refused. 

Plea :  that,  before  and  at  the  time  of  the  agreement,  plaintiff  and  T.  had  agreed  to  marry  one 
another,  which  agreement  was  in  full  force,  as  plaintiff  knew,  but  of  which  defendant  was 
then  ignorant ;  and  that,  though  plaintiff  ought  fully  to  have  disclosed  the  same  to  defendant 
before  the  making  of  the  agreement,  and  though  defendant  would  not  hare  made  the  agree- 
ment had  the  same  been  disclosed  to  him  before  the  making  thereof,  plaintiff,  at  the  time 
of  the  agreement,  withheld  and  concealed  the  same  from  defendant,  and  defendant  made  the 
agreement  whilst  be  was  wholly  ignorant  of  the  same. 

On  demurrer :  held  a  bad  plea ;  there  being  no  express  allegation  of  fraud. 

The  declaration  alleged  that  plaintiff  and  defendant  agreed  to  marry 
one  another  within  a  time  which  elapsed  before  this  suit ;  and  a  reason- 
able time  for  such  marriage  elapsed  before  this  suit;  and  the  plaintiff 
has  always  been  ready  and  willing  to  marry  the  defendant :  yet  the 
defendant  has  neglected  and  refused  to  marry  the  plaintiff. 

Plea  (2d).  That,  before  and  at  the  time  of  the  plaintifFs  and  the 
defendant's  so  agreeing  as  in  the  declaration  mentioned,  the  plaintiff  and 
one  Charles  Yeales  had  agreed  to  marry  one  another ;  whichsaid  agree- 
ment was  then  subsisting  and  in  full  force  ;  and  the  plaintiff  then  was 
actually  engaged  to  marry  the  said  Charles  Yeales,  as  she  then  well 
knew ;  but  of  which  the  defendant  was  then  wholly  ignorant :  and  that, 
though  the  plaintiff  ought  to  have  fully  disclosed  the  same  to  the  defend- 
ant before  the  making  of  the  agreement  in  the  declaration  mentioned, 
and  though  the  defendant  would  not  have  made  the  said  agreement  had 
*7971  ^^®  same  been  disclosed  to  him  by  the  plaintiff  before  the  making 
^  ^thereof,  yet  the  plaintiff,  at  the  time  of  the  making  of  the  said 
agreement,  withheld  and  concealed  the  same  from  the  defendant,  and 
procured  the  defendant  to,  and  the  defendant  did  make  the  said  agree- 
ment on  his  part  whilst  he  was  wholly  ignorant  of  the  same. 

Demurrer.    Joinder. 

21  Jones  (Northern  Circuit),  for  the  plaintiff. — No  instance  of  such  a 
plea  can  be  found.  Fraud  is  not  alleged ;  and,  in  the  absence  of  fraud, 
misrepresentation  does  not  avoid  a  contract,  with  the  single  exception 
of  contracts  of  marine  insurance,  which  are  uberrimse  fidei ;  the  rule, 
that  the  insurer  warrants  the  truth  of  what  he  asserts,  does  not  even 
extend  to  policies  of  life  assurance :  Wheelton  v.  Hardisty,  8  £.  &  B* 
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232  (E.  0.  L.  R.  vol.  92).  [Cockburn,  C.  J. — May  this  be  called  a 
special  plea  of  fraud  ?  Hill,  J. — It  i&  not  averred  that  the  plaintiff 
knew  that  the  defendant  did  not  know  of  the  first  contract :  the  fraud, 
if  to  be  insisted  on,  should  be  expressly  shown.-  Crompton,  J. — Con- 
cealment may  be  active  or  passive.  A  man  may  attempt  to  conceal  a 
flaw  in  a  ship's  side  by  fastening  something  over  it ;  or  he  may  say 
nothing  about  it.  Here  is  nothing  active.]  The  Court  cannot  infer 
fraud  from  the  nature  of  the  contract  and  the  facts.  [Cockburn,  C.  J. 
— In  Roman  Catholic  countries  a  precontract  of  marriage  would  make 
a  subsequent  marriage  with  another  void :  but,  even  then,  I  suppose  a 
defendant,  who  set  up  his  own  precontract,  must  pay  damages.  Cromp- 
TON,  J.— I  do  not  see  why  the  defendant,  if  this  defence  be  good,  might 
not  insist  on  any  supposed  defect  which  he  might  discover.]  It  would 
not  even  be  a  good  defence  that  he  *had  discovered  the  plaintiff  r^c'roQ 
to  be  of  bad  reputation :  Baddeley  v.  Mortlock,  Holt's  N.  P.  C.  '- 
1.51  (E.  C.  L.  R.  voL  3) :  it  is  the  business  of  the  defendant  to  inquire 
before  he  makes  the  contract.  If,  indeed,  in  this  case  the  plaintiff  had 
taken  active  steps  to  mislead  the  defendant,  fraud  might  perhaps  be 
pleaded  :(a)  but  the  plaintiff  is  entitled  to  have  the  allegation  of  fraud 
placed  on  the  record  in  ordek*  that  she  may  traverse  it.  How  does  it 
appear  but  that  the  defendant  might  treat  the  breach  of  the  existing 
contract  as  a  mark  of  regard  to  himself?  [Crompton,  J. — He  does 
say  that  he  would  not  have  made  the  agreement  if  he  had  known  of  the 
first  contract.  Hill,  J. — The  dictum  in  Irving  v.  Greenwood,  1  C.  & 
P.  860  (E.  C.  L.  R.  vol.  12j,  by  Abbott,  C.  J.,  is  strong  to  show  that, 
before  the  New  Rules,  it  might  be  shown,  as  an  answer  to  a  declaration 
for  breach  of  promise  of  marriage,  that  defendant,  after  making  the 
contract,  discovered  the  plaintiff  to  bo  of  loose  character ;  and  there  is 
a  dictum  in  Baddeley  v,  Mortlock  to  the  same  effect  by  Gibbs,  C.  J. 
The  marginal  note  in  Young  v.  Murphy,  3  New  Ca.  54  (E.  C.  L.  R.  vol. 
32),  is  not  justified  by  the  case :  there  was  no  decision ;  and  the  plain- 
tiff amended.]  It  should  seem  that,  since  the  New  Rules,  defences  like 
those  spoken  of  in  Baddeley  v.  Mortlock  and  Irving  v.  Greenwood  should 
be  raised  by  a  plea  showing  direct  fraud.  Possibly  such  a  plea  might 
be  supported  by  proof  that  the  plaintiff  had  placed  herself  in  a  posi- 
tion to  which  she  was  not  entitled.  But  this  plea  alleges  no  conceal- 
ment which  might  not  have  been  entirely  accidental,  or  have  occurred 
in  the  confusion  natural  upon  the  contracting  of  such  an  engagement. 
It  was  the  business  of  the  defendant  to  ^learn  how  the  fact  was.  ri^nag 
[Crompton,  J. — Do'  you  say  that  he  ought  to  have  asked  the  L 
question?]  He  was  bound  to  decide  for  himself  whether  he  knew 
enough  of  the  circumstances  to  make  it  advisable  for  him  to  enter  into 
the  contract. 

Beresfard,  contrd. — In  Addison  On  the  Law  of  Contracts  679  (ed. 
4),  the  rule  of  Pothier  is  cited.  '^If  a  man  comes  to  discover  the 
existence  of  circumstances  connected  with  the  person  he  has  engaged 
to  marry,  which  would  have  prevented  him,  had  he  known  them  at  the 
time  of  his  betrothment,  from  entering  into  the  contract,  he  is  dis- 
charged from  his  engagement. 'Yi)  Mr.  Addison  adds:  ''But  a  man 
cannot  make  himself  a  judge  in  his  own  case,  and  the  discharge  from 

(a)  See  Wharton  v.  Lewis,  I  C.  *  P.  529  (B.  C.  L.  R.  toI.  12).  .     . 

(h)  Pothier,  Tnut6  da  Contrat  de  Mariage,  Part  u.  ohap.  i.  Art.  tii.  •.  62. 
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liability  depends  rather  upon  the  nature  of  the  circumstances,  the  light 
in  which  they  would  be  regarded  by  mankind  at  large,  and  the  exist- 
ence or  non-existence  of  fraud.  If  one  party  has  been  convicted  of  a 
crime,  and  the  other  did  not  know  of  it  at  the  time  of  the  betrothment, 
the  contract  may  be  rescinded  by  the  party  who  was  kept  in  ignorance 
of  the  fact."  [Coceburn,  C.  J. — Suppose  a  woman  had  concealed  the 
fact  that  she  was  in  debt :  would  it  not  be  said  that  it  was  the  man's 
business  to  inquire  how  the  fact  was  ?  Hill,  J. — The  plea  says  that 
'^  the  plaintiff  ought  to  have  fully  disclosed:*'  is  that  an  allegation  of  a 
duty  resulting  from  the  mere  legal  relation  of  the  parties,  or  an  allega- 
tion of  fraud  ?]  It  would  be  a  question  for  a  jury.  [Crompton,  J. — 
Ought  she  to  disclose  that  she  wears  false  hair  7]  Suppose  a  widow 
enters  into  the  contract,  and  conceals  that  she  has  been  married. 
^ROOl  [C^^^P^^^i  J- — If  8^®  positively  declared  that  she  had  *not,  it 
-■  might  perhaps  raise  a  defence.  Oockburn,  C.  J. — You  seem 
to  assume  that  there  is  an  implied  warranty  of  the  virginity,  not  only 
of  the  person,  but  of  the  affections.]  That  is  not  an  unreasonable  im- 
plication. The  plea  alleges  that  the  defendant,  had  he  known  of  the 
iirst  contract,  would  not  have  made  the  agreement.  [Cockburn,  G.  J. 
— He  might  say  so,  if  he  discovered  that  she  was  in  debt.]  The  defend- 
ant, by  his  contract,  was  to  be  entitled  to  the  personal  property  of  the 
plaintiff:  but  he  is  called  on  to  take  upon  himself  the  liability  to  a  law- 
suit. [Coceburn,  C.  J. — Suppose  he  discovered  that  the  plaintiff  had 
published  a  libel,  or  assaulted  somebody.  Orompton,  J. — I  must  say 
that  I  can  see  no  distinction  between  a  liability  to  debt  and  a  liability 
to  damages.]  In  Harrison  v.  Cage,  1  Ld.  Raym.  386,  Lord  Holt  says 
that,  though  a  precontract  of  marriage  creates  a  disability,  *'it  will 
not  avoid  the  performance  of  your  promise,  because  it  proceeds  from 
your  own  act."  He  there  speaks  of  a  precontract  by  the  party  who  is 
called  upon  to  perform  the  promise :  it  seems  to  follow  that  be  would 
have  held  such  a  precontract  by  the  party  claiming  the  performance  of 
the  promise  to  be  an  avoidance  of  the  promise,  as  not  being  the  act  of 
the  party  who  is  called  upon  to  perform.  [Crohpton,  J. — In  1  Blackst. 
Com.  435,  it  is  pointed  out  that  stat.  32  H.  8,  c.  38,  declares  impedi- 
ments to  marriage  arising  from  precontracts  to  other  persons  to  be 
abolished  and  of  none  effect,  unless  consummated  with  bodily  knowledge, 
in  which  case  there  would,  by  the  canon  law,  be  a  marriage  de  facto ; 
but  that  this  branch  of  the  statute  was  repealed  by  stat  2  &  3  Ed.  6, 
c.  23.     Blackstone  there  states  a  question,  which  he  leaves  undeter- 

*8011  ™^"^^»  ''  ^^^  ^^^  ^^^  ^^^  ^^  *^^  ^^^*  ^i*  ^'  ^^  (which  prohibits  all 
-'  suits  in  ecclesiastical  courts  to  compel  a  marriage,  in  conse- 
quence of  any  contract),  may  collaterally  extend  to  revive  this  clause 
of  Henry  viii.'s  statute,  and  abolish  the  impediment  of  precontract" 
But  stat.  26  O.  2,  c.  33  (s.  13),  seems  only  to  prevent  the  Ecclesiastical 
Courts  from  enforcing  the  precontract.  I  should  like  to  know  how  they 
would  proceed  now  in  the  Ecclesiastical  Court]  No  reason  can  be  sug- 
gested for  holding  a  contract  of  marriage  to  be  less  nberrimse  fidei  than 
a  contract  of  marine  insurance.  As  Erie,  J.,  pointed  out  in  Hall  v. 
Wright,  antd,  p.  755,  the  indiscriminate  carrying  out  of  contracts  of 
marriage  wodd  produce  intense  misery.  [Hill,  J. — The  defendant  may 
then  pay  damages.    A  man  would  probably  be  yery  miserable  at  having 
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to  pay  a  bond  for  ten  thousand  pounds.]     The  materiality  of  the  fact 
concealed  is  for  a  jury. 

T.  JoneSy  in  reply. — Stat.  4  G.  4,  c.  76,  s.  27,  re-enacts  the  provision 
of  Stat.  26  G.  2,  c.  33,  s.  13,  prohibiting  the  Ecclesiastical  Courts  from 
enforcing  a  marriage  contract :  Rogers's  Ecclesiastical  Law,  p.  645 
(2d  ed.),  referring  to  Holt  v.  Clarencieux,  2  Str.  937.  On  reference  to 
Swabey  On  the  Act  to  amend  the  Law  relating  to  Divorce,  &c.,  p.  49 
(-3d  ed.),  it  will  be  found  that  a  precontract  is  not  among  the  causes  of 
nullity  of  marriage  stated  in  the  Report  of  the  Divorce  Commission. 
[Hill,  J.,  referred  to  Regina  v.  Millis,  10  CI.  &  F.  534.]  If  there  were 
a  precontract  by  the  plaintiff  amounting  to  an  actual  marriage,  of  course 
the  plaintiff  could  not  aver  that  she  was  always  ready  and  willing  to 
marry  the  defendant:  but  nothing  like  *that  is  set  up.  The  r^on^ 
plaintiff  is  liable  to  defendant  on  her  contract  to  marry  him;  that  •- 
is  the  consideration  for  defendant's  promise :  Wild  v.  Harris,  7  Com.  B. 
999  (E.  C.  L.  R.  voL  62).     (He  was  then  stopped  by  the  Court.) 

CocKBURN,  C.  J. — I  am  of  opinion  that  there  ought  to  be  judgment 
for  the  plaintiff,  the  plea  disclosing  no  defence.  If  the  old  law  existed, 
under  which  a  precontract  of  marriage  exposed  a  party  to  proceedings 
in  the  Ecclesiastical  Court  for  the  purpose  of  enforcing  the  precontract, 
or  annulling  a  future  contract  of  marriage  with  another,  there  might  be 
good  reason  for  not  allowing  an  action  claiming  damages  for  the  non- 
performance of  the  second  contract :  but  that  state  of  things  is  abrogated 
since  the  power  of  the  Ecclesiastical  Court  in  this  respect  is  taken  away 
by  Stat.  26  G.  2,  c.  33,  s.  13,  and  stat.  4  G.  4,  c.  76,  s.  27.  Then  is  there 
any  other  reason  why  the  plaintiff  should  not  ask  for  damages  for  breach 
of  this  contract?  It  is  said  that  the  contract  of  marriage  is  one  uber- 
rima) fidei.  I  agree  that  there  are  many  things  which  a  man  might 
desire  to  have  communicated  to  him,  if  they  existed,  at  the  time  of 
making  the  contract,  such  as  that  the  plaintiff  is  in  debt,  or  subject  to 
other  liabilities,  or  some  circumstances  relating  to  her  person,  her  temper, 
her  disposition,  the  discovery  of  which  would  yet  not  entitle  the  defend- 
ant to  refuse  to  fulfil  his  engagement.  It  might  be  right  to  disclose 
such  things ;  and  yet  it  has  never  been  held  tliat  the  discovery  of  them 
justified  a  party  in  breaking  his  contract.  Where  it  turns  out  that  a 
woman  is  of  unchaste  conduct,  which  goes  to  the  very  root  of  the  con- 
tract of  marriage,  there,  *from  the  excess  and  necessity  of  the  r*QAo 
case,  the  man  is  released  from  his  contract.  But  nothing  of  the  ^ 
sort  is  disclosed  here :  there  is  no  imputation  on  the  virtue  or  honour  of 
the  plaintiff;  and  the  case  does  not  fall  within  the  principle  which  makes 
the  misconduct  of  the  woman  an  answer  to  the  action.  No  bar,  there- 
fore, to  the  action  is  shown  upon  the  record. 

Crompton,  J. — I  am  entirely  of  the  same  opinion.  Mr.  Beresford 
rests  his  argument  upon  the  non-disclosure  of  a  material  fact.  But  I 
do  not  think  the  non-disclosure  of  a  fact,  which  is  material  in  the  mind 
of  the  defendant,  is  enough.  The  case  is  not  put  upon  the  ground  of 
fraud ;  and  I  agree  with  my  brother  Hill  that  fraud  must  be  stated 
distinctly.  There  can  be  no  fraud  except  in  a  matter  which  forms  part 
of  the  contract;  and  here  that  is  not  shown:  and  fraud  is  not  alleged. 
The  real  distinction  as  to  circumstances  showing  or  not  showing  fraud 
is  between  active  and  passive  concealment.  There  is  a  class  of  cases 
showing  that  moral  tui'pitude,  or  an  incompetency  for  the  purposes  of 
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marriage  on  the  part  of  the  plaintiff,  famishes  a  defence  on  the  action 
on  the  contract.  Bat  here  neither  tarpitnde  nor  incompetency  is  shown. 
There  are  many  cases  falling  within  the  statement  in  the  plea,  in  which 
a  party  might  not  he  to  blame  for  the  concealment :  a  woman  might  be 
engaged  to  marry  a  person  who  was  a  very  undesirable  husband,  and  to 
whom  her  parents  objected;  and  this  might  have  taken  place  many 
years  ago,  although  there  had  been  no  actual  release.  The  allegation 
therefore  in  the  plea,  which  seems  to  be  of  a  consequence  in  law,  that 
the  plaintiff  ought  to  have  disclosed  the  fact,  is  not  supported.  Nor  is 
*fi(\Ar\  ^^  shown  that  the  plaintiff  is  in-  a  position  in  which  it  would  *be 
^^^J  improper  for  her  to  marry.  Such  a  defence  as  this  seems  to  me 
very  dangerous.  I  do  not  know  where  we  could  stop.  We  might  come 
to  cases  like  those  in  the  French  law,  mentioned  in  Hall  v.  Wright,  anti, 
p.  760,  where  a  party  refuses  to  perform  his  contract  because  he  had  less 
fortune  now  than  when  he  made  the  contract ;  or  he  might  complain  of 
defects  in  the  plaintiff's  person ;  he  might  say,  had  I  known  of  such  and 
such  circumstances  I  should  not  have  liked  to  make  the  engagement. 
The  plea  really  comes  to  no  more.  He  might  complain  that  what  he 
took  to  be  a  beautiful  head  of  hair  turned  out  to  be  a  wig.  I  think  Mr. 
Beresfordia  right  in  not  insisting  on  the  plea  being  an  allegation  of 
inability  to  marry :  indeed  it  does  not  show  any  incapacity  to  contract 
marriage.  The  precontract  shown  is  not  of  that  kind  which  is  an 
impediment  to  a  marriage  with  another  party.  When  the  law  speaks 
of  a  contract  by  words  de  praesenti,  or  by  words  de  futuro  followed  by 
cohabitation,  it  means  a  contract  of  actual  marriage,  though  irregular, 
not  an  engagement  to  enter  into  such  a  contract.  But  even  a  precon- 
tract of  the  former  sort  does  not  now  prevent  a  marriage  with  another 
party ;  for  it  could  be  insisted  on  only  as  showing  the  nullity  of  a  later 
contract  upon  which  a  party  was  insisting  in  an  ecclesiastical  suit.  It 
would  not  prevent  a  marriage  with  another  party.  What  is  shown  here 
is  not  a  precontract  of  that  sort.  And,  if  it  were,  I,  as  at  present 
advised,  think  that  the  state  of  things  under  which  it  would  have  con- 
stituted an  impediment  to  a  subsequent  contract  has  been  put  an  end  to 
by  the  statutes.  The  plaintiff  has  made,  not  a  previous  contract  of 
marriage,  but  a  promise  to  make  such  a  contract. 
*8051  '^'HiLL,  J. — I  am  of  the  same  opinion.  The  plea  does  not  allege 
^  fraud,  and  cannot  therefore  be  construed  as  setting  up  fraud.  And, 
in  my  judgment,  it  does  not  set  up  a  precontract  disabling  the  plaintiff 
from  performing  the  contract  for  a  breach  of  which  she  sues.  Without 
going  into  the  question  of  what  the  state  of  the  law  was  between  the  time 
of  Edward  6th  and  George  2d,  or  whether  such  a  precontract  constitated 
an  actual  matrimonium  or  only  a  contract  to  marry  which  the  contractor 
might  be  called  on  to  perform  in  facie  ecclesise,  I  think  that,  at  any  rate 
since  stat.  26  G.  2,  c.  33,  and  stat.  4  G.  4,  c.  76,  such  an  impediment 
could  no  longer  be  pleaded.  Before  stat.  26  G.  2,  c.  33,  such  a  pre- 
contract as  could  be  enforced  in  a  Court  Christian  might  have  constitated 
an  objection,  as  showing  an  incapacity  to  perform  the  second  contract 
The  plea,  however,  sets  up  no  such  defence.  The  ground  on  which  Mr. 
Bereaford  insists  fails.  I  know  of  no  legal  obligation  to  communicate 
the  fact  of  the  former  contract.  The  defendant  might  be  the  very 
person  who  induced  the  plaintiff  to  break  that  contract,  by  winning  her 
from  her  first  love :  it  would  be  hard  that  he  should  be  allowed  to  set 
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that  up  as  a  reason  for  not  performing  his  contract  or  paying  damages 
for  the  breach  of  it.  Such  circumstances  may  have  a  very  material 
effect  with  the  jury  as  to  the  amount  of  damages.  But,  for  the  reasons 
I  have  mentioned,  I  think  that  the  plea  is  bad  in  law,  and  tlfat  the 
plaintiff  is  entitled  to  our  judgment. 
(No  other  Judge  was  present.)  Judgment  for  the  plaintiff. 
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W.  having  recovered  a  verdict  in  ejectmont,  executed  an  indentnre,  on  the  day  following, 
reciting  that  he  was  indebted  to  the  attorney  who  had  conducted  the  salt  in  100/.  for  money 
lent  and  for  work  as  an  attorney,  and  was  unable  then  to  pay  it,  and  had  agreed  to  secure, 
as  after  mentioned ;  and  he  granted  and  assigned  to  the  attorney  the  crop  of  potatoes  then 
growing  upon  the  close  which  was  the  subject  of  the  action,  and  all  other  effects  then  thereon, 
with  power  to  the  attorney  to  enter  upon  the  close,  and  inspect,  until  payment  of  the  1002. 
and  interest ;  proviso  that,  if  W.  should  pay  the  100/.  and  interest  by  a  day  named,  the 
indenture  should  be  void ;  covenant  by  W.  to  pay  the  100/.,  and  the  interest,  meanwhile ;  power 
to  the  attorney,  in  case  of  default  of  payment,  to  enter  and  carry  away  the  effects  assigned,  or 
otherwise' to  remain  on  the  premises  for  the  purpose  of  disposing  of  the  effects,  and  convert- 
ing them  into  money ;  proviso,  that,  till  default,  W.  should  remain  in  possession,  and  that, 
if  the  attorney  sold  the  property,  he  should  hold  the  surplus,  after  paying  the  expenses  and 
reimbursing  himself,  in  trust  for  W. 

HcM,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Queen's  Bench, 
that  this  indenture  could  not  be  impeached,  either  on  the  ground  of  its  amounting  to  champerty 
or  maintenance,  or  as  being  contrary  to  public  policy. 

Default  was  made  in  the  payment :  and,  on  the  day  following  the  day  named  for  the  payment, 
judgment  was  signed  in  the  ejectment.  Afterwards  judgment  was  recovered  against  W.  in 
an  action  by  B.,  in  a  fi.  fa.  issued :  after  that,  a  habere  facias  issued  in  the  ejectment ;  after 
that  the  sheriff  seized  the  property  under  the  fi.  fa.  in  the  action  of  B.  against  W. ;  after  that, 
possession  under  the  habere  facias  was  delivered  to  W.,  and  by  W.  to  the  attorney ;  and  the 
attorney 'gave  notice  of  his  title  to  the  sheriff;  afterwards  the  sheriff  under  the  fi.  fa.  sold  tho 
crop  of  potatoes,  and  W.'s  interest  in  the  close.  The  attorney  brought  an  action  against  the 
sheriff;  after  the  commeneement  of  which  the  sheriff's  vendee  gathered  the  potatoes,  and 
disposed  of  them  to  his  own  use. 

Held,  by  the  Court  of  Queen's  Bench,  that  the  action  lay ;  the  sheriff  having,  after  possession 
bad  been  given  to  the  attorney,  authorized  the  conversion  of  the  potatoes. 

Judgment  affirmed  in  the  Exchequer  Chamber,  on  the  ground  that,  at  any  rate,  the  attorney's 
possession  related  back  to  the  accruing  of  his  title,  which  was  prior  to  the  first  seizure  by 
the  sheriff. 

The  declaration  stated  that  the  defendants  broke  and  entered  the 
close  of  the  plaintiff,  and  dug  up  and  seized  divers  crops  of  potatoes  of 
the  plaintiff,  then  growing  and  beins  in  and  upon  the  said  close,  and 
carried  away  the  same  and  converted  and  disposed  thereof  to  their  own 
use,  and  wrongfully  deprived  the  plaintiff  thereof,  and  of  the  use  and 
possession  thereof;  and  also  for  that  the  defendants  detained  from  the 
plaintiff  divers  crops  of  potatoes  of  the  plaintiff,  and  divers  potatoes  and 
chattels  of  the  plaintiff. 

^Pleas.     1.  Not  guilty.     2.  That  the  close,  crops,  potatoes,  r^on^ 
and  chattels  were  not  the  plaintiff's  as  alleged..  Issue  upon  both  '- 
pleas. 

At  the  trial,  before  Martin,  B.,  at  the  last  Spring  Assizes  for  York, 
it  appeared  that,  on  or  about  the  18th  May,  1857,  an  action  of  eject- 
ment was  brought  by  Stephen  Walton  against  Robert  Stather  and  Robert 
Johnson,  for  the  recovery  of  the  close  of  land  mentioned  in  the  declara- 
tion.    The  estate  and  interest  which  Walton  had  in  the  said  close,  and 
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which  he  sought  to  recover,  and  did  ultimately  recover,  in  the  action  of 
ejectment,  was  under  a  lease  granted  to  him  by  Mr.  and  Mrs.  Chapman 
for  fourteen  years  from  6th  April,  1845.  He  never  had  any  other  estate 
or  interest  therein.  The  plaintiff,  at  the  time  of  the  commencement  of 
the  action  of  ejectment,  and  until  the  signing  of  the  judgment  herein- 
after mentioned,  was  an  attorney  and  solicitor,  and  the  attorney  for 
Walton  in  the  action  of  ejectment ;  and,  from  its  commencement  until 
the  signing  of  the  said  judgment,  acted  as  Walton's  attorney.  On  10th 
July,  1857,  the  said  action  of  ejectment  came  on  to  be  tried,  when  a 
verdict  was  found  for  Walton.  At  that  time,  and  thence  until  and  at 
and  after  the  execution  of  the  bill  of  sale  under  the  writ  of  fi.  fa.  as 
hereafter  mentioned,  a  crop  of  potatoes  was  growing  on  the  said  close. 
On  11th  July,  1857,  Walton  executed  an  indenture  between  himself  of 
the  first  part  and  the  plaintiff  of  the  second  part,  by  which,  after  reciting 
that  Walton  was  indebted,  to  the  plaintiff  in  lOOZ.  for  money  lent  and  for 
work  as  an  attorney,  and  that  Walton  was  unable  to  pay  it  at  that  time, 
and  had  agreed  to  secure  payment  thereof  as  thereinafter  mentioned, 
Walton  granted  and  assigned  to  the  plaintiff,  his  executors,  adminis- 
*8081  ^^^^^^^9  *VLVii  assigns,  the  crop  of  potatoes  then  growing  upon  the 
^  said  close,  and  '^  all  the  rest,  residue,  and  remainder  of  the  estate 
and  interest  of"  Walton  in  the  said  close,  and  all  other  goods,  chattels, 
effects,  and  things  then  thereon ;  *^  with  full  power  and  authority  for" 
the  plaintiff,  his  executors,  &c.,  ^'  or  any  of  their  servants,  agents,  and 
others,  from  time  to  time  to  enter  into  and  upon  the  said  close''  and 
inspect,  until  payment  of  the  said  sum  of  1002.  and  interest;  with  a 
proviso  that,  if  Walton  should  pay  the  said  lOOZ.  and  interest  by  the 
ICth  July  then  next,  the  indenture  should  cease  and  determine  and  be 
utterly  void ;  otherwise  to  remain  in  full  force.  The  deed  also  contained 
a  covenant  by  Walton  to  pay  the  1002.  and  the  interest  meanwhile ;  and 
a  power  to  the  plaintiff,  his  executors,  &c.,  in  case  default  should  be 
made  by  Walton  in  payment  of  the  said  lOOZ.,  to  enter  and  "  take,  sei«e, 
and  carry  away  the  said  property  and  effects"  thereby  assigned,  **or 
otherwise  to  remain  upon  the"  premises  "for  the  purpose  of  selling, 
getting  in  and  disposing  of,  or  otherwise  converting  into  money,"  the 
said  property  and  effects,  and  to  sell  the  same.  There  was  also  a  proviso 
that,  until  such  default,  Walton,  nis  executors,  &c.,  should  remain  in 
possession:  and  it  was  further  provided  that,  in  case  the  plaintiff  sold 
the  property,  he  should  hold  the  surplus  proceeds,  after  paying  the 
expenses  of  the  sale  and  reimbursing  himself,  in  trust  to  pay  them  over 
to  Walton,  his  executors,  &c.    This  deed  was  registered  as  a  bill  of  sale. 

The  said  lOOL  was  a  bona  fide  debt ;  and  Walton  made  default  in 
paying  it  according  to  the  terms  of  the  indenture. 

On  17th  July,  1857,  judgment  was  signed  and  entered  in  the  said 
action  of  ejectment  for  Walton. 

*S091  *^^  ^^^^  J^^y>  1857,  Joseph  Blanchard  Burland  obtained  a 
J  judgment  against  Walton  for  62/.  1«.  in  the  Court  of  Queen's 
Bench.  On  20th  July,  1857,  Burland  caused  a  writ  of  fi.  fa.  to  be 
issued  on  the  said  last-mentioned  judgment,  directed  to  the  sheriff  of 
Yorkshire ;  and  on  the  same  day  caused  the  writ  to  be  duly  delivered 
for  execution  to  the  defendant  Radcliffe,  who  then,  and  until  and  at  the 
time  of  the  execution  of  the  bill  of  sale  hereafter  mentioned,  was  sheriff 
of  Yorkshire.     On  the  same  20th  July,  1857,  a  warrant  was  dnlj 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  809 

granted  by  the  said  sheriff  upon  the  said  writ  of  fi.  fa.,  and  delivered 
by  him  for  execution  to  the  defendant  James  Walker,  who  then,  and 
until  and  at  the  time  of  the  execution  of  the  bill  of  sale  as  hereinafter 
mentioned,  was  one  of  the  bailiffs  of  the  said  sheriff,  and  duly  autho- 
rized to  execute  the  said  warrant. 

On  2l8t  July,  1857,  a  writ  of  habere  facias  possessionem  upon  the 
said  judgment  in  ejectment  was  duly  issued  and  delivered  for  execution 
by  the  plainti£f,  as  attorney  for  Walton,  to  the  said  sheriff,  who,  on  the 
same  day,  granted  his  warrant  thereon,  and  delivered  the  same  ifor  exe- 
cution to  George  Acton,  another  of  the  bailiffs  of  the  said  sheriff. 

On  23d  July,  1857,  the  defendant  Walker,  assuming  to  act  under  the 
said  warrant  on  the  said  writ  of  fi,  fa.,  entered  upon  the  said  close  and 
seized  the  crop  of  potatoes  then  growing  thereon,  and  put  padlocks  upon 
the  gate  of  the  said  close.  On  the  same  day,  but  a  few  moments  after 
the  said  entry  and  seizure  by  the  defendant  Walker,  and  after  the  said 
James  Walker  had  put  padlocks  on  the  said  close,  the  said  George  Acton, 
assuming  to  act  under  the  said  warrant  on  the  said  writ  of  habere  facias 
possessionem,  entered  into  and  delivered  ^possession  of  the  said  r^co-tA 
close  and  of  the  said  crop  of  potatoes  then  growing  thereon  to  ^ 
Walton,  who  afterwards,  on  the  same  day,  delivered  possession  thereof 
to  the  plaintiff,  under  the  said  assignment  of  11th  July,  1857.  After- 
wards, on  the  same  day,  the  defendant  Walker  caused  Walton's  interest 
in  the  premises,  and  also  the  crop  of  potatoes,  to  be  advertised  for  sale 
by  public  auction,  under  the  writ  of  fi.  fa. 

On  25th  July,  1857,  the  plaintiff  caused  the  defendants  and  Burknd 
to  be  served  with  notice  of  his  title  under  the  indenture. 

On  30th  July,  1857,  the  defendant  Walker,  assuming  to  act  under 
the  said  warrant  on  the  said  writ  of  fi.  fa.,  put  up  for  sale,  pursuant  to 
the  said  advertisement,  the  said  crop  of  potatoes  and  Walton's  interest 
in  the  close.  Walker  acted  as  auctioneer  at  the  auction.  The  sale  was 
in  one  lot,  which  was  knocked  down  to  and  sold  by  Walker  to  Robert 
Johnson  for  30Z.,  which  was  paid  by  Johnson  to  Walker.  On  31st  July, 
1857,  an  assignment  of  the  term  alone  was  made  by  the  defendant  Bad- 
cliffe  to  Johnson,  who  afterwards,  but  after  the  commencement  of  this 
suit,  gathered  the  said  potatoes  and  disposed  thereof  to  his  own  use. 

A  verdict  was  entered  for  the  plaintiff  for  50/.,  with  leave  to  the 
defendants  to  move  on  certain  points  reserved  at  the  trial,  and  stated  in 
the  rule  Nisi  hereinafter  mentioned ;  the  plaintiff  being  at  liberty  to 
make  such  amendments  as  the  Court  might  think  fit. 

Athertonj  in  last  Easter  Term,  obtained  a  rule  calling  on  the  plaintiff 
to  show  cause  why  the  verdict  entered  for  the  plaintiff  should  not  be 
set  aside,  and  a  verdict  entered  for  the  defendants,  on  the  grounds : 
''first,  that  the  plaintiff  could  not  maintain  trespass  against  the 
^defendants,  the  plaintiff  not  having  been  in  possession  before  r^coii 
the  defendants  seized ;  secondly,  that  the  defendant?  were  not  ^ 
shown  to  be  trespassers,  they  having  seized  and  assigned  the  chattels 
real  only ;  thirdly,  that  the  bill  of  sale  from  Walton  to  the  plaintiff  was 
void,  being  a  bill  of  sale  to  the  plaintiff  of  the  subject-matter  of  a  suit 
in  which  he  was  attorney  for  the  plaintiff  therein,  pendente  lite." 

S.  Temple  and  21  Jones  (Northern  Circuit)  now  showed  cause. — As 
to  the  first  objection,  that  thp  plaintiff  was  not  in  possession  at  the  time 
of  the  trespass :  no  doubt  the  actual  possession,  at  the  time  when  the 
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vrit  of  fi.  fa.  was  executed,  was  in  Stather  and  Johnson,  because  the 
writ  of  habere  facias  possessionem  to  Walton  had  not  then  been  exe- 
cuted. But,  after  it  had  been  executed,  the  plaintiff's  right  to  posses- 
grion,  which  would  then  accrue,  in  virtue  of  the  assignment  to  him  by 
Walton  and  Walton's  default  in  payment,  would  relate  back  to  the  ante- 
cedent trespass,  and  give  him  a  right  of  action.  Litchfield  v.  Beady,  5 
Exch.  939, t  may  be  relied  on  by  the  defendants  as  an  authority  to  the 
contrary :  but  that  case  is,  at  least,  qualified  by  Barnett  v.  Earl  of 
Guildford,  11  Exch.  19.t  [Lord  Campbell,  C.  J. — To  what  date  do 
you  contend  that  the  plaintiff's  title  related  back  ?]  To  the  date  of  the 
verdict  in  ejectment  against  Stather  and  Johnson.  From  that  moment 
they  were  wrongdoers  in  keeping  out  Walton ;  and  both  his  title,  and 
the  plaintiff's  subsequent  right  of  entry,  relate  back  to  that  time. 
[Crompton,  J. — I  doubt  if  the  doctrine  of  relation  applies  to  a  right  of 
^o^  91  entry  acquired,  as  this  was,  by  assignment  *under  a  bill  of  sale.] 
^-1  The  title  was  certainly  in  the  plaintiff  after  the  16th  July :  the 
fi.  fa.  was  not  issued  till  afterwards,  and  therefore,  by  stat.  19  &  20 
Vict.  c.  97,  s.  1,  does  not  prejudice  the  title.  At  all  events,  the  plain- 
tiff may  amend  his  declaration,  under  the  leave  given  at  the  trial,  by 
averring  that  the  reversion  was  in  him  at  the  time  of  the  trespass,  and 
alleging  injury  to  such  reversion. 

As  to  the  second  objection,  that  all  that  the  defendants  did  was  to 
assign  the  term :  it  was  proved  that  the  defendants  authorized  the  dig- 
ging up  and  removal  of  the  potatoes  as  separate  chattels,  after  notice  of 
the  plaintiff's  title,  and  after  he  had  been  put  into  possession. 

As  to  the  third  objection,  that  the  bill  of  sale  by  Walton  to  the  plain- 
tiff is  void  for  champerty :  first,  that  objection  can  be  taken  only  by  the 
client :  secondly,  the  transaction  does  not  amount  to  champerty.  Simp- 
son V.  Lamb,  7  E.  &  B.  84  (E.  C.  L.  R.  vol.  90),  will  be  rehed 
upon  for  the  defendants.  But  there  the  subject-matter  of  the  suit 
was  purchased,  out  and  out,  by  the  attorney,  pendente  lite :  here  it  is 
assigned  to  him,  pendente  lite,  only  as  a  security ;  and  such  a  trans- 
action is  not  within  the  mischief  against  which  the  statutes  relating  to 
champerty  were  intended  to  provide,  namely,  the  attorney  taking  an 
undue  advantage  of  his  client  in  the  purchase,  from  his  greater  means 
of  knowledge  as  to  the  value  of  the  subject-matter.  [Lord  Campbell, 
C.  J. — The  old  word  for  champerty  is  "  campi  partitio."]  The  statutes 
clearly  point  to  a  purchase  out  and  out:  8  stat.  28  Ed.  1,  c.  11,  enacts 
that ''  the  King  will,  that  no  officer  nor  any  other  (for  to  have  part  of 
*8131  ^^  thing  in  plea)  shall  not  take  *upon  him  the  business  that  is 
^  in  suit ;  nor  none  upon  any  such  covenant  shall  give  up  his  right 
to  another ;  and  if  any  do,  and  he  be  attainted  thereof,  the  taker  shall 
forfeit  unto  the  King  so  much  of  his  lands  and  goods  as  doth  amount  to 
the  value  of  the  part  that  he  had  purchased  for  such  maintenance.'* 
But  the  statute  afterwards  enacts  that  '^it  may  not  be  understood 
hereby,  that  any  person  shall  be  prohibit  to  have  counsel  of  pleaders,  or 
of  learned  men  in  the  law  for  his  fee,  or  of  his  parents  and  next  friends." 
This  clause  applies  directly  to  the  present  case.  [Crompton,  J. — Lord 
Coke's  comment  on  it  is  directly  against  you.]  He  says  (2  Inst.  c.  11) 
p.  564),  "  if  the  Serjeant  at  law,  apprentice,  or  attorney  do  take  a  feoff- 
ment hanging  the  plea,  or  the  like  to  main{aine  the  tenant,  though  it  be 
pro  8U0  dando,  in  lieu  of  his  fee,  yet  is  this  champerty  within  the  piu> 
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view  of  this  statute;  for  their  counsell,  that  is,  their  advice  and  direc- 
tion in  their  profession  of  law  is  excepted :  but  to  take  any  estate  in  the 
land,  banging  the  writ,  for  maintenance,  is  to  become  a  party,  and  in 
no  sort  allowed  to  them  by  this  Act.*"  But  Lord  Coke  is  there  speak- 
ing ot  a  sale  to  the  attorney,  out  and  out,  of  the  whole  or  part  of  the 
subject-matter  of  the  suit,  not  of  an  assignment  to  him  by  way  of 
security  only.  [Crompton,  J. — A  mortgage  is  a  sale  pro  tanto.]  It 
]i:is  frequently  been  decided  that  an  assignment  like  this  is  not  void  for 
maintenance  or  champerty.  In  Harrington  v.  Long,  2  Myl.  &  K.  690, 
and  Hartley  v.  Russell,  2  Sim.  &  S.  244,  a  Court  of  equity  held  that 
the  mere  transfer,  to  a  stranger,  of  an  interest  which  is  the  subject-mat- 
ter of  a  suit,  unaccompanied  by  any  stipulation  that  the  proceedings 
should  be  carried  on  by  the  transferee,  *is  not  maintenance  or  r^to-iA 
champerty.  And,  even  where  such  transfer  is  to  the  attorney,  ^ 
it  is  void  within  the  statute  only  where  it  is  a  transfer  out  and  out,  and 
not  made  merely  by  way  of  security.  That  appears  from  the  decisions, 
in  equity,  in  Wood  v.  Downes,  18  Ves.  120,  and  Hall  v.  Hallet,  1  Cox 
Ca.  Eq.  134.  In  those  cases  it  was  decreed  that  an  assignment  to  an 
attorney  of  the  subject-matter  of  the  suit  was  void  as  an  absolute 
assignment,  as  amounting  to  champerty,  but  was  to  stand  good  as  a 
security  for  any  moneys  advanced  by  the  attorney.  Here,  moreover, 
the  estate  has  become  actually  vested  in  the  plaintiff;  and,  even  if  the 
transaction  as  between  Walton  and  himself  was  fraudulent  or  contrary 
to  public  policy,  still,  in  accordance  with  the  doctrine  laid  down  by  the 
Court  in  Feret  v.  Hill,  15  Com.  B.  207  (E.  C.  L.  R.  vol.  80),  he  would 
not  be  the  less  the  owner  for  the  purposes  of  this  action. 

Atherton  and  Kemplay^  contr^. — ^First,  the  assignment  by  Walton  to 
the  plaintiff  is  void.  It  amounts  to  champerty  within  8  stat.  28  Ed.  1, 
c.  11,  which  provides  against  maintenance  or  champerty  generally,  and 
by  others  than  officers  or  clerks  of  the  King,  specified  in  the  previous 
statutes,  3  Ed.  1,  c.  25,  8  Ed.  1,  c.  28,  and  1  stat.  18  Ed.  1,  c.  49. 
Lord  Coke's  comment  upon  3  stat.  28  Ed.  1,  c.  11,  clearly  shows  that 
an  assignment  like  this  is  illegal.  It  has  been  argued  that  the  statutes 
apply  only  to  sales,  out  and  out,  of  the  subject-matter  of  the  suit.  But, 
in  law,  the  instrument  here  operates  as  a  sale ;  the  assignor  has  only 
an  equity  of  redemption.  [Lord  Campbell,  C.  J. — It  is  a  sale  by  way 
of  security  only.]  It  is  not  the  less  a  sale  within  the  statutes  r#o-i  c 
*relating  to  champerty :  the  difference  between  it  and  an  absolute  '• 
Bale  is  one  only  of  degree.  Wood  v.  Downes,  18  Ves.  120,  is  the  only 
authority  at  all  in  favour  of  the  plaintiff.  But  in  that  case  the  bill 
itself  prayed  that  the  contracts  executed  by  the  testator  with  the 
defendants  might  be  declared  fraudulent  and  void  as  an  absolute  sale, 
but  might  stand  good  as  a  security  for  what  might  be  due  on  the  general 
account.  [Lord  Campbell,  C.  J. — That  shows,  at  all  events,  that  it 
Tvas  understood  that  such  a  prayer  would  be  allowed  in  equity.]  It 
does  not  show  that  the  contract  might  not  have  been  declared  null 
altogether :  a  Court  of  equity  may  allow,  at  the  request  of  the  party  who 
has  a  right  to  treat  the  contract  as  null,  that  it  shall  stand  in  a  qualified 
shape.  In  Simpson  v.  Lamb,  7  E.  &  B.  84  (E.  C.  L.  R.  vol.  90),  Wood 
t^.  Downes  is  mentioned  by  the  Court,  in  giving  judgment,  as  a  decision 
that  no  attorney  can  be  permitted  to  purchase  anything  in  litigation,  of 
which  litigation  he  has  the  management.     Halli;.  Hallet,  1  Cox  Ca.  £q. 
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134,  lays  the  rule  down  quite  as  broadly.  Feret  v.  Hill,  15  Com.  B.  207 
(E.  C.  L.  R.  vol.  80),  was  cited  to  show  that  the  title  giren  by  the 
assignment  cannot  now  be  impeached.  But  in  that  case  the  contract, 
legal  in  itself,  was  obtained  by  means  of  a  collateral  fraud,  and  therefore 
was  simply  voidable :  here  it  is  illegal,  and  therefore  void  ab  initio. 

Secondly,  the  plaintiff  has,  at  all  events,  no  action  against  the  defend- 
ants. The  assignee  of  the  term,  Johnson,  was  the  person  who  dug  up 
and  removed  the  potatoes :  all  that  the  sheriff  did  was  to  assign  the  term 
to  him,  under  the  fi.  fa.,  as  he  was  authorized  to  do :  Watson  on  SheriiT::. 

♦8161  P-  ^^^  (^*  ®^')'  Taylor  v.  Cole,  3  T.  R.  292.  *The  declaration 
^  cannot  be  amended  so  as  to  show  a  cause  of  action  by  the  plain- 
tiff against  the  defendants.  Walton,  who,  under  the  bill  of  sale,  was  in 
effect  mortgagor  in  possession,  did  not  give  up  possession  to  the  plaintiff 
till  after  the  alleged  trespass  by  the  sheriff,  which  took  place  before  the 
execution  of  the  writ  of  habere  facias  possessionem.  That  writ  woull 
replace  Walton  from  the  time  of  his  disseisin ;  and  therefore  his  title 
would  relate  back  to  the  alleged  trespass  by  the  sheriff:  but  the  plain- 
tiff's  title  would  not;  he  was  not  in  possession.  [Lord  Campbell, 
C.  J. — He  had  the  legal  estate,  though  not  the  corporeal  possession.] 
It  has  been  contended  that  the  defendants  were  guilty  of  an  act  of 
trespass  after  the  plaintiff  had  possession. 

Lord  Campbbll,  C.  J. — If  all  that  took  place  upon  the  execution  of 
the  writ  had  been  an  assignment  of  the  term,  tale  quale,  by  the  sheriff, 
I  think  the  defendants  would  not  have  been  liable.  But  it  appears 
clear  that,  while  the  sheriff  was,  by  his  officer,  upon  the  premises,  the 
potatoes  were  sold  by  the  latter,  as  separate  chattels,  apart  from  the 
term.  The  only  question  therefore  is.  Whether  the  deed  of  assignment 
by  Walton  to  the  plaintiff  is  valid,  so  as  to  make  the  plaintiff  the  party 
entitled  to  sue.  I  think  that  it  is.  In  Simpson  v.  Lamb,  7  E.  &  B.  84 
(E.  C.  L.  R.  vol.  90),  which  was  relied  upon  for  the  defendants,  it  was 
decided  that,  if  an  attorney,  pendente  lite,  purchases  the  subject-matter 
of  the  action,  he  is  guilty  of  champerty  or  maintenance.  But  nothing 
was  said  in  that  case  as  to  the  assignment  of  such  subject-matter 
by  way  of  security :  and  the  distinction  between  that  and  a  sale,  out 
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*and  out,  seems  to  be  well  established.     The  statutes  relating  to 


champerty  and  maintenance  are  rather  obscure;  and  we  must 
therefore  look  to  the  construction  which  has  been  put  upon  them.  The 
result  appears  to  be  (and  Lord  Coke's  commentary  is  strongly  in  favour 
of  such  a  view)  that  the  assignment  to  the  attorney  of  the  subject-matter 
of  the  suit  by  way  of  security  is  not  unlawful.  There  is  a  clear  distinc- 
tion between  such  a  conveyance  and  an  absolute  sale  of  the  subject- 
matter  of  the  suit.  In  the  latter  case  the  attorney  might  have  an 
opportunity  of  imposing  on  his  client,  from  his  superior  knowledge  of 
the  value  of  that  subject-matter,  and  might,  after  the  purchase,  take 
improper  means  to  increase  the  value.  But,  on  the  other  hand,  a  mere 
assignment,  by  way  of  security,  is  open  to  no  such  danger,  and  may  be 
very  advantageous  to  the  client.  Wood  v.  Downes,  18  Ves.  120,  is  a 
clear  authority,  in  equity,  as  to  the  distinction  between  the  two  trans- 
actions. There  the  sale  by  a  client  to  his  attorney,  pendente  lite,  of  the 
subject-matter  of  the  suit,  though  liable  to  the  charge  of  champerty,  was 
decreed  to  stand  good  as  a  security  only  for  what  was  actually  due.  It 
is  true  that  the  prayer  Qf  the  bill  sought  no  more  than  what  was  decretal. 
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Bat  the  case  clearly  shows  what  was  the  established  doctrine  in  equity 
upon  this  point;  and  Lord  Eldon  expresses  no  doubt  in  giving  judgment. 
Here  the  deed  itself  professes  to  be  nothing  more  than  a  security :  the 
attorney  is  a  trustee  for  Walton  in  respect  of  any  surplus  arising  on  the 
Bale.  I  am  therefore  of  opinion,  for  the  reasons  and  on  the  authorities 
^which  I  have  mentioned,  that  the  security  is  valid,  and  that  r^eo-io 
therefore  the  plaintiff  can  maintain  this  action.  ^ 

(Coleridge,  J.,  was  absent.) 

Erls,  J. — I  also  am  of  opinion  that  the  deed  is  not  void  for  cham- 
perty. The.  statutes  relating  to  that  offence  were  directed  against 
specalations  by  attorneys  in  suits.  But  this  transaction  is  not  within 
the  mischief  provided  against :  and  the  law  would  be  oppressive  if  the 
client  might  not  raise  money  by  charging  that  which  he  claims-  to  be 
entitled  to.  The  distinction  taken  in  Wood  v.  Downes,  18  Yes.  120, 
seems  to  me  to  be  a  sound  one.  It  is  recognised  in  Simpson  v.  Lamb, 
7  E.  &  B.  84  (E.  C.  L.  B.  vol.  90),  and,  I  think,  more  than  once  by  the 
Courts  of  equity.  I  felt  some  difficulty  at  first  as  to  whether  the  action 
lay  against  the  sheriff  for  what  was  done  with  respect  to  the  growing 
crops.  But  it  appears  that,  under  the  fi.  fa.,  he  authorized  the  digging 
up  and  sale  of  the  potatoes,  as  chattels,  separate  from  the  term ;  and 
that  is  a  trespass  for  which  an  action  lies. 

Crompton,  J. — It  is  clear,  fro;n  Wood  v.  Downes,  that  a  deed  like 
this,  assigning  to  the  attorney  the  subject-matter  of  the  suit  by  way  of 
security  only,  is  valid.  It  is  neither  fraudulent  nor  illegal ;  and  there- 
fore the  distinction  which  it  was  attempted  to  raise  between  fraudulent 
and  illegal  contracts  cannot  apply.  There  is  some  doubt  as  to  whether 
the  plaintiff's  title  would  relate  back  to  the  first  trespass  by  the  sheriff. 
*The  intervention  of  Walton's  title  makes  the  question  somewhat  r>ico-i  q 
difficult;  and  I  do  not  give  an  opinion  either  way.  But  it  is  '- 
clear  that,  after  the  plaintiff's  title  had  accrued,  and  after  he  was  in 
possession,  the  sheriff  authorized  the  digging  up  and  sale  of  the  potatoes, 
as  chattels,  apart  from  the  term :  and  for  that  trespass  he  is  liable. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 
RADCLIFFE  and  WALKER  v.  ANDERSON.    IFeb.  8,  I860.] 

[For  syllabas,  8e«  antd,  p.  806.] 

The  defendants  having  appealed  in  the  Court  of  Exchequer  Chamber 
against  the  above  decision,  the  case  was  now  argued. 

Kemplayj  for  the  appellants  (defendants  below). — First,  the  mortgage 
of  11th  July,  1857,  was  void,  as  being  a  sale  of  matter  in  suit,  made 
pendente  lite.  The  first  statute  on  the  subject  was  Westminster  the 
First,  8  Ed.  1,  c.  25 :  that  applied  only  to  oflScers  of  the  King ;  2  Inst. 
207 ;  and  c.  28  of  the  same  statute  applies  to  the  ^^  clerk  of  any  justice, 
or  sheriff;"  2  Inst.  212.  Then  the  Statute  of  Westminster  the  Second, 
1  Btat.  13  Ed.  1,  c.  49,  enacts  that  "the  chancellor,  treasurer,  justices, 
nor  any  of  the  King's  council,  no  clerk  of  the  Chancery,  nor  of  the 
Bzchequer,  nor  of  any  justice  or  other  officer,  nor  any  of  the  King's 
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House,  clerk  ne  lay,  shall  not  receive  any  churcb,  nor  advowson  of  a 
♦8201  ^^^^^>  land,  nor  tenement  ♦in  fee,  by  gift,  nor  by  purchase,  nor 
•J  to  farm,  nor  by  champerty,  nor  otherwise,  so  long  as  the  thing 
is  in  plea  before  us,  or  before  any  of  our  officers :"  2  Inst.  484.  In  the 
Articuli  super  chartaB,  3  stat.  28  Ed.  1,  c.  11,  the  enactment  is  made 
general:  ^'And  further,  because  the  King  hath  heretofore  ordained  by 
statute,  that  none  of  his  ministers  shall  take  no  plea  for  maintenance, 
by  which  statute  other  officers  were  not  bounden  before  this  time ;  (2) 
The  King  will^  that  no  officer  nor  any  other  (for  to  have  part  of  the 
thing  in  plea)  shall  not  take  upon  him  the  business  that  is  in  suit ;  (3) 
nor  none  upon  any  such  covenant  shall  give  up  his  right  to  another ; 
(4)  and  if  any  do,  and  he  be  attainted  thereof,  the  taker  shall  forfeit  unto 
the  King  so  much  of  his  land  and  goods  as  doth  amount  to  the  value  of 
the  part  that  he  hath  purchased  for  such  maintenance.  (5)  And  for 
this  atteindre,  whosoever  will,  shall  be  received  to  sue  for  the  King 
before  the  justices  before  whom  the  plea  hangeth,  and  the  judgment 
shall  be  given  by  them.  (6)  But  it  may  not  be  understood  hereby,  that 
any  person  shall  be  prohibit  to  have  counsel  of  pleaders,  or  of  learned 
men  in  the  law  for  his  fee,  or  of  his  parents  and  next  friends."  2  Inst. 
563.  The  essence  of  the  offence,  as  appears  by  Lord  Coke's  comments, 
consists  in  making  a  conveyance  of  property  which  is  the  subject  of  liti- 
gation, pendente  lite.  And  that  is  the  principle  of  Simpson  v.  Lamb,  7 
£.  &  B.  84  (E.  G.  L.  R.  vol.  90),  which  Lord  Campbell  recognised  in 
his  judgment  in  the  present  case  in  the  Court  below.  There,  as  here, 
the  purchase  was  by  the  vendor's  attorney.  In  Wood  v.  Downes,  18 
Yes.  120,  as  was  pointed  out  below,  the  general  question  was  not  argued. 
In  Ghitty  On  the  Law  of  Contracts,  p.  592  (6th  ed.),  champerty  is  de- 
*fi211  ^^^  as  ^^  a  bargain  with  a  '''plaintiff  or  defendant,  to  divide  the 
-I  land  or  other  matter  sued  for  between  them,  if  they  prevail  at 
law ;  whereupon  the  champertee  is  to  carry  on  the  party's  suit  at  hia 
own  expense.'* 

Next,  the  plaintiff  cannot  maintain  this  action.  He  had  no  posses- 
sion at  the  time  of  the  seizure  by  the  sheriff;  Walton  himself  had  no 
such  possession.  It  may  be,  however,  that  the  title  of  Walton,  the 
actual  plaintiff  in  the  ejectment,  related  back  to  the  verdict  or  judgment 
in  ejectment,  or  earlier;  but  the  present  plaintiff's  title  can  have' no 
such  relation..  [Willes,  J. — The  title  of  the  purchaser  of  a  chattel 
interest  has  relation  back.]  Suppose  Walton,  by  the  habere  facias,  to 
be  in  possession  as  from  the  time  when  his  title  accrued;  after  the 
mortgage,  he  was  mortgagor  in  possession,  and  was  the  proper  party  to 
maintain  trespass.  Nothing  done  after  the  delivery  of  possession  to 
Walton  was  illegal.  The  sale  and  the  assignment  of  the  term,  if  the 
plaintiff  was  legally  in  possession,  were  merely  void :  Owen  r.  Legh,  3  B. 
a  Aid.  470  (E.  C.  L.  R.  vol.  6).  The  position  of  a  party  who,  being  law- 
fully entitled  to  a  messuage,  enters  into  it  without  legal  process  and 
holds  possession,  is  discussed  in  the  note  to  Taylor  t;.  Cole,  3  T.  R.  292, 
by  the  late  editors  of  Smith's  Leading  Cases.(a)  No  damage  having 
been  here  done,  the  action  fails :  Tancred  v.  Allgood,  4  H.  &  N.  438  ;t 
Mayhew  v.  Herrick,  7  Com.  B.  229  (E.  C.  L.  R.  vol.  62). 

A  Tempky  for  the  respondent  (plaintiff  below). — ^After  entry,  the  title 
of  the  plaintiff  related  back  to  the  time  when  the  title  accrued :  Barnett 

(o)  1  Sinith'0  L.  Ca.  110  (4th  ed.). 
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V.  Earl  of  Guildford,  11  Exch.  19.t  *[The  Court  desired  him  r*o99 
to  confiDe  his  argument  to  the  question  of  champerty.]  The  ^ 
objection  cannot  be  taken  by  a  third  party :  Knight  v.  Bowyer,  2  De  G. 
k  J.  421.  If  the  sheriff  could  intervene,  so  might  any  stranger.  [Wil- 
liams, J. — The  Lord  Justice  Turner,  in  Knight  v,  Bowyer,  distinguishes 
that  case  from  Simpson  v.  Lamb,  7  E.  &  B.  84  (E.  C.  L.  B.  vol.  90),  on 
the  ground  that  in  the  last-named  case  ^^  the  purchase  was  by  the  attor- 
ney from  the  client  of  the  subject-matter  of  the  suit  in  which  he  was 
attorney."]  It  may  perhaps  be  said  that  in  Simpson  v.  Lamb  the  objec- 
tion was  taken  by  a  third  party :  but,  substantially,  the  question  was 
between  the  vendor  and  the  vendee.  In  2  Bac.  Abr.  26  (7th  ed.). 
Champerty^  champerty  is  defined  as  ^^  the  unlawful  maintenance  of  a 
suit,  in  consideration  of  a  bargain  to  have  part  of  the  thing  in  dispute, 
or  some  profit  out  of  it."  That  definition  is  inapplicable  to  this  trans- 
actioo.  [Byles,  J.,  referred  to  2  Bol.  Abr.  114,  Maintenance  (C.).]  It 
is  essential  to  champerty  that  there  should  be  some  agreement  for  carry- 
ing on  the  suit,  as,  for  instance,  an  indemnity  for  future  costs ;  Harring- 
ton V.  Long,  2  M.  &  K.  590,  Hartley  v.  Russell,  2  Sim.  k  S.  244 ;  it 
roost  be  something  more  than  a  mere  security  for  costs  already  due. 
The  public  policy  comes  into  consideration  only  where  there  is  a  risk  of 
tbe  attorney  imposing  on  his  client,  or  of  litigation  being  encouraged. 
Bat  how  can  that  be  the  case  where  there  is  no  purchase  at  all,  but  only 
an  assignment  of  a  claim,  already  established,  as  a  security  for  money 
already  due?  The  T^rd  '' purchased,"  in  3  stat.  28  Ed.  1,  c.  11,  mani- 
festly is  not  used  in  the  technical  sense  of  acquiring  otherwise  than 
*by  inheritance,  but  means  ''buying,"  in  the  popular  sense.  r^eooQ 
The  same  remark  applies  to  the  word  ''purchase"  in  1  stat.  13  ^ 
Ed.  1,  c.  49,  where  it  occurs  together  with  "  gift."  [Bramwell,  B. — 
Xhe  decision  in  Simpson  v.  Lamb,  7  E.  &  B.  84  (E.  C.  L.  B.  vol.  90), 
does  appear  to  have  turned,  not  so  much  on  the  statutes  of  champerty, 
as  on  the  general  policy  of  disallowing  a  purchase  made  by  an  attorney 
from  his  client.]  That  is  so.  In  Stanley  v.  Jones,  7  Bing.  369  (E.  C. 
L.  B.  vol.  20),  the  contract  was  held  to  be  illegal  because  it  provided 
for  the  obtaining  evidence  in  the  course  of  the  suit. 

The  Court  then  called  on 

Kemplay^  in  reply. — The  suggestion  that  Simpson  v.  Lamb  was  a 
decision  merely  on  general  grounds  of  policy  cannot  be  maintained :  had 
that  been  so,  Shaen,  the  purchaser  in  that  case,  would,  according  to  the 
doctrine  of  Wood  v.  Downes,  18  Vea.  120,  have  been  entitled  to  retain 
the  security  for  the  50Z.  It  is  also  clear  that  the  point  in  Simpson  v. 
Lamb  was  raised  upon  the  question  as  to  the  rights  of  third  parties. 
The  definition  cited  from  Bacon  is  correct:  and,  if  in  the  present  case 
the  purchaser  had  had  no  interest  in  the  continuation  of  the  suit,  it  may 
be  allowed  that  there  would  have  been  no  champerty.  But  he  had  in 
fact  the  management  of  the  suit,  which,  at  the  time  of  the  purchase, 
had  proceeded  only  as  far  as  the  verdict. 

Williams,  J. — We  are  all  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  should  be  affirmed.  It  is  argued  for  the  defendants 
that,  even  assuming  the  conveyance  of  11th  of  July,  1857,  to  be  objec- 
tionable, *still  the  plaintiff  has  no  cause  of  action  against  the  r^goA 
defendants,  because  all  that  the  sherifT  has  done,  since  the  de-  '- 
hvery  of  the  possession  under  the  habere  fadae^  has  been  to  execute  a 


824      .    RADCLTFFE  v.  ANDERSON.    [Ex.  Ch.  H.  V.  I860.] 

contract  of  sale  and  an  assignment  of  the  terra,  which  acts  are  not  a 
foundation  for  an  action  of  trespass,  or  for  any  other.  If  it  were  neces- 
sary to  decide  whether  a  mere  contract  in  execution  of  a  supposed 
authority  to  sell  is  actionable,  that  is  a  question  which  might  require 
consideration.  A  vendee  who  takes  posession  is  set  in  motion  by  the 
vendor,  and  may  be  treated  as  his  agent,  so  as  to  make  the  vendor  liable. 
The  present  case,  however,  does  not  admit  of  that  view,  because  the 
vendee  did  not  take  possession  till  after  action  brought :  and  there  might 
have  been  a  difficulty,  except  for  the  understanding  between  the  parties 
that  the  judgment  of  the  court  below  must  be  considered  right  if  there 
be  any  ground  on  which  the  action  is  maintainable.  Now  we  are  of 
opinion  that,  at  all  eventa,  an  action  of  trespass  is  maintainable  for  the 
seizure  by  the  sheriff  on  23d  July,  by  reason  of  the  relation  of  the 
plaintiff's  title  to  the  time  when  his  right  accrued.  That  is  the  ordinary 
doctrine  on  which  actions  for  mesne  profits  are  founded :  yoa  look  to  the 
date  of  the  title,  and,  after  entry,  consider  the  party  entitled  to  have 
been  then  in  possession.  But  it  is  further  said  that,  as  Walton's  posses- 
sion had  relation  to  his  title,  he  must  be  deemed  to  have  been  in  posses- 
sion, as  mortgagor,  at  the  date  of  the  sheriff's  seizure.  We  think, 
however,  that  the  transfer  of  possession  by  Walton  to  the  plaintiff  bad 
also  relation  to  the  date  of  the  plaintiff's  title,  so  as  altogether  to  over- 
ride the  execution.  It  remains,  then,  to  consider  whether  the  deed  of 
11th  July,  1857,  is  bad  as  amounting  to  champerty  or  maintenance, 
*R^^1  *^^  ^^  ^^^  general  ground  of  public  policy..  It  has  been  in  vain 
-'  attempted  to  find  language  used  in  any  of  the  statutes  which  is 
applicable  to  the  present  case.  It  is  true  that  the  words  of  ancient 
Acts  of  Parliament  have,  in  the  construction  of  them,  been  extended  to 
a  sense  wider  than  has  been  warranted  by  their  actual  language.  But 
we  cannot  find  any  authority  on  the  construction  of  these  statutes  tt 
show  that  there  is  either  maintenance  or  champerty  in  such  a  case  as 
this.  Maintenance  is  where  any  man  gives  or  delivers  to  another,  that 
is  plaintiff  or  defendant  in  any  action,  any  sum  of  money  or  other  thing 
to  maintain  his  plea,  or  takes  great  pains  for  him  when  he  hath  nothing 
therewith  to  do.  See  Termes  de  la  Ley,  Maintenance.  Champerty  is 
a  species  of  maiptenance,  being  a  bargain  with  a  plaintiff  or  defend- 
ant to  divide  the  land,  campum  partiri^  or  other  matters  sued  for  between 
them,  if  they  prevail  at  law,  whereupon  the  champertor  is  to  carry  on 
the  party's  suit  at  his  own  expense.  See  Russell  on  Crimes,  Book  ii. 
ch.  zO.(a)  The  present  transaction  certainly  does  not  fall  within  either 
of  these  definitions*  I  am  willing,  however,  to  admit  that  there  would 
be  a  strictness  which  could  not  be  approved  of  in  confining  ourselves 
rieidly  to  the  definition,  if  it  were  made  out  that  there  was  an  under- 
taking, before  or  after  the  action  was  brought,  that  the  attorney  should 
have  the  estate,  or  a  share  in  it,  in  consideration  of  his  future  labours. 
But  here  the  bargain  is  confined  to  the  payment  of  fees  already  due;  a 
most  important  consideration.  Looking  at  that,  let  ua  see  how  the  ques- 
*M(n  tion  has  been  considered  in  modem  cases.  In  *Prosser  v.  Ed- 
°^^J  monds,  1  T.  A;  C.  Exch.  Eq.  481,  497,t  Lord  Abinger  says : 
^'  All  our  cases  of  maintenance  and  champerty  are  founded  on  the  prin- 
ciple that  no  encouragement  should  be  given  to  litigation  by  the  intro- 
duction of  parties  to  enforce  those  rights'  which  others  are  not  disposed 

(a)  Vol  1,  p.  175  (3d  ed.,  bj  Gimtw). 
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to  enforce.**  That  principle  does  not  apply  to  the  present  case,  because 
here  the  object  of  taking  the  security  was  to  enable  the  attorney  to  re- 
cover fees  which  he  had  already  earned.  Lord  Abinger's  observation  is 
cited  with  approbation  by  the  Master  of  the  Rolls,  Sir  J.  Rqmilly,  in 
Cockell  r.  Taylor,  15  Beav.  103,  116,  which  case  also  is  itself  an 
authority  on  the  point.  The  Master  of  the  Rolls  says :  "  During  the 
argument,  I  stopped  the  defendant's  counsel  on  the  question  of  the  ob- 
jection raised  to  this  transaction,  on  the  ground  of  champerty.  In  my 
opinion,  little  need  be  said  on  this  subject.  If  this  were  the  case  of  the 
sale  of  a  right  to  sue, — as  for  instance,  if  the  plaintiff  Gollett  had, 
before  the  institution  of  the  suit  of  Gollett  v,  Preston,  sold  any  right 
he  might  have  to  set  aside  the  deed  of  December  1848, — it  might  have 
been  affected  by  the  rule  of  law  which  relates  to  champerty ;  but  this 
deed  is  the  sale  by  a  person  of  his  interest  in  a  fund  in  Court.  The 
distinction  between  those  cases  is  well  pointed  out  by  Lord  Abinger  in 
Prosser  v.  Edmonds,  1  Y.  &  C.  Exch.  Eq.  497.t"  These  authorities  fully 
establish  that  in  the  transaction  before  us  there  is  nothing  of  champerty 
or  maintenance.  We  are  then  to  consider  whether,  if  it  be  neither  of 
these,  the  transaction  is  illegal  as  contrary  to  general  public  policy.  We 
have  been  ^pressed  with  the  decision  in  Simpson  v.  Lamb,  7  E.  r-i^onn 
k  B.  84  (E.  C.  L.  R.  vol.  90).  No  doubt  the  Court  there  treated  ^  ^^* 
as  voidable  an  absolute  sale  to  the  attorney.  The  case  is  recognised  by 
Lord  Justice  Turner  :(a)  but  he  goes  on  to  say  that  it  was  distinguishable 
from  that  then  before  him :  '^  There  the  purchase  was  by  the  attorney 
from  the  client  of  the  subject-matter  of  the  suit  in  which  he  was 
attorney."  Again,  the  Court  of  Queen's  Bench  itself  has  distinguished 
this  case  from  Simpson  v.  Lamb,  on  the  ground  that  here  the  transaction 
was  not  a  sale,  but  a  security  for  fees  due  before  the  conveyance  was 
executed.  The  Court  therefore,  which  appears  for  the  first  time  to  con- 
sider the  purchase  by  an  attorney  of  the  subject  matter  of  a  suit  during 
its  pendency  voidable  on  the  general  ground  of  its  being  contrary  to 
public  policy,  has  itself  declared  that  this  is  inapplicable  to  the  case  of 
a  security  for  a  debt  already  due.  One  contract  may  be  contrary  to 
public  policy,  the  other  not.  It  often  happens  that,  unless  the  attorney 
who  conducts  the  suit  continues  to  do  soothe  plaintiff  has  not  the  mean» 
of  going  on.  An  attorney  there  would  have  such  strong  influence  over 
his  client  as  to  make  it  dangerous  to  allow  a  purchase  by  a  party  having 
BO  much  power  to  dictate  the  terms.  But  that  is  very  different  from  the 
case  of  a  debt  already  due  in  respect  of  costs  subject  to  taxation,  where 
the  attorney  gets  nothing  but  a  security  for  a  just  debt.  Therefore  the 
Court  that  held  one  contract  illegal  might  well  hold  the  other  legal :  and 
we  see  no  reason  for  differing  from  that  distinction.  We  need  not  say 
whether  we  go  the  *whole  length  of  the  Court  of  Queen's  Bench  r«ooQ 
in  Simpson  t^.  Lamb.  It  is  enough  to  say  that,  assuming  that  ^ 
decision  to  be  right  to  the  full  extent,  the  plaintiff  is  here  nevertheless 
entitled  to  our  judgment. 

Byls8  and  Keating,  Js.,.and  Bramwell  and  Channell,  Bs.,  con- 
curred. (WiLLES,  J.,  and  Martin,  B.,  had  left  the  Court  during  the 
argument.)  Judgment  affirmed. 

(a)  Knight  t.  Bowyer,  2  De  G.  A  J.  445. 

%.j  B.  ^  s.— 29 
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Ex  parte  LEES.     June  12. 

Where,  upon  an  indictment  in  a  colonial  court  proceeding  by  coarse  of  common  law,  the 
prisoner  has  been  convicted  of  a  criminal  offenoe,  and  is  in  execution  of  the  sentence,  tie 
Court  of  Queen's  Bench  will  not  grant  a  writ  of  error  to  bring  up  the  record  of  the  codtIc- 
tion  unless  the  Attorney-General  has  issued  his  fiat  for  a  writ  of  error. 

27or  will  the  Court,  without  such  fiat,  direct  a  certiorari  to  issue  for  the  purpose  of  bringing  up 
the  record,  and  bringing  a  writ  of  error  upon  it. 

A  writ  of  habeas  corpus  is  not  grantable  in  general  where  the  party  is  in  execution  on  a 
criminal  charge,  after  judgment,  on  an  Indictment  according  to  the  course  of  the  commca 
law. 

This  was  an  application  for  a  writ  of  error,  or  for  a  certiorari,  or  for 
a  writ  of  habeas  corpus,  for  the  purpose  of  quashing  the  conviction  of 
Charles  Frederick  Lees  by  the  Supreme  Court  of  the  Island  of  Su 
Helena.  A  certified  copy  of  the  record  was  sent  over  by  order  of  the 
Secretary  of  State  for  the  Colonies.  The  material  parts  were  as  fol- 
lows. 

'^  Supreme  Court  of  St.  Helena,  Island  of  St.  Helena,  to  wit.  Be  it 
remembered  that,  at  the  Criminal  Sessions  of  the  Supreme  Court  of  the 
Island  of  St.  Helena,  holden  at  James  Town,  in  and  for  the  said  Island 
of  St.  Helena,  on  the  1st  day  of  October,  a.  d.  1856,  before  William 
Wilde,  Esq.,  Chief  Justice  of  the  Supreme  Court  of  the  said  Island,  by 
*8291  ^^^  oaths  oV  (here  followed  the  names  '''of  nineteen  jurors),  ^'  then 
-I  and  there  impannelled,  sworn,  and  charged  to  inquire  for  our 
said  Lady  the  Queen,  and  for  the  body  of  the  said  Island,  it  is  pre- 
sented" ^^  that  Charles  Frederick  Lees,  late  of  the  Island  of  St.  Helena, 
mariner,  on  the  11th  day  of  July,  in  the  year  of  our  Lord  1856,  irith 
force  and  arms,  upon  the  high  seas,  and  within  the  jurisdiction  of  this 
Court,  in  and  on  board  of  a  certain  ship  or  vessel  called  The  Senator, 
in  and  upon  one  Thomas  Spring  Burch,  in  the  peace  of  God  and  of  our 
Lady  the  Queen  then  and  there  being,  did  make  an  assault;"  charging 
the  said  C.  F.  Lees  with  firing  a  pistol  at  the  said  T.  S.  B.,  ^'  with  intent 
then  and  there  and  thereby  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, the  said  T.  S.  B.  to  kill  and  murder,  against  the  form  of  the 
statute,"  &c.,  '^and  against  the  peace,"  &c.  The  second,  third,  and 
fourth  counts  laid  the  assault  as  made  with  intent  to  maim,  to  disable, 
and  to  do  grievous  bodily  harm,  respectively.  ^^  And  afterwards,  to 
wit,  on  the  2d  day  of  October,  in  the  year  and  reign  aforesaid,  before 
our  said  Chief  Justice  of  the  said  Session  of  the  said  Island,  the  said 
Charles  Frederick  Lees  is  arraigned,  and  to  the  said  indictment  and 
charges  saith  that  he  is  Not  guilty.  And  thereupon  the  jurors  by  the 
Bheriff  for  this  purpose  impannelled  and  returned,  to  wit,"  &c.,  ^'gooti 
and  lawful  men  of  the  body  of  this  Island,  being  called,  came,  who, 
being  selected  and  sworn  to  speak  the  truth  of  and  concerning  the  pre- 
mises, upon  their  oath  say  that,  as  to  the  premises  and  charge  in  the 
first,  second,  and  third  counts  of  the  said  indictment  respectively  charged 
as  aforesaid,  the  said  Charles  Frederick  Lees  is  Not  guilty ;  and,  as  to 
the  said  fourth  count  thereof,  that  the  said  Charles  Frederick  Lees  is 
^^oA-i  Guilty  of  the  same  (that  is  to  say,  of  assaulting  with  *intent  to 
-'  do  grievous  bodily  harm).  Whereupon  our  said  Chief  Justice 
then  and  there  passed  upon  the  said  Charles  Frederick  Lees  the  sen- 
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tence  of  imprisonment  in  Her  Majesty's  gaol  at  St.  Helena  for  the  term 
of  three  years." 

By  a  royal  Order  in  Council,  dated  12th  October,  1835,  reciting  that, 
by  an  Act  of  Parliament  (3  &  4  W.  4,  c.  85),  intituled  "  An  Act  for  effect- 
ing an  arrangement  with  The  East  India  Company,  and  for  the  better 
government  of  His  Majesty's  Indian  Territories,  till  the  30th  day  of 
April,  1854,"  it  was,  among  other  things,  enacted  (a)  that  the  Island  of 
St.  Helena,  and  all  forts,  &c.,  in  the  said  Island,  should  be  vested  in 
His  Majesty,  his  heirs  and  successors,  and  the  said  Island  should  be 
governed  by  such  orders  as  His  Majesty  in  council  should  from  time  to 
time  issue  in  that  behalf,  it  was  ordered  that,  until  further  provision  in 
that  behalf,  all  the  by-laws  of  the  East  India  Company,  and  all  other 
laws  in  force  in  the  Island,  should  remain  in  force ;  and  that  the  powers 
and  authorities  vested  in  the  governor  for  the  time  being  administering 
the  government  of  the  said  Island  under  the  said  Company  should  be 
Tested  in  such  person  as  should  be  specially  appointed  by  His  Majesty 
to  be  governor  or  lieutenant-governor  of  the  said  Island. 

It  was  farther  ordered,  that  it  should  be  lawful  for  the  said  governor 
or  lieutenant-governor  to  make  and  promulgate  such  laws  and  ordinances ' 
as  should  be  necessary  for  the  good  government  of  the  said  Island,  and 
to  make  any  by-laws  of  the  said  Company  or  other  laws  theretofore 
in  force  there,  subject  to  His  Majesty's  confirmation. 

By  a  royal  Order  in  Council,  dated  13th  February,  1839,  it  was  or- 
dered that  there  should  be  in  the  said  '^'colony  of  St.  Helena  a  ri^oo-i 
court  which  should  be  called  the  Supreme  Court  of  St.  Helena,  ^ 
which  said  Court  should  be  a  Court  of  record ;  and  that  the  said  Court 
should  consist  of  and  be  holden  before  a  judge,  who  should  be  called  the 
Chief  Justice  of  the  Supreme  Court  of  St.  Helena. 

It  was  further  ordered,  that  the  Supreme  Court  should  have  cogni- 
sauce  of  all  pleas  and  jurisdictions  in  all  causes,  whether  civil,  criminal, 
or  mixed,  arising  within  the  said  colony,  with  jurisdiction  over  all  the 
Queen's  subjects,  and  all  other  persons  whomsoever,  residing  and  being 
within  the  said  colony ;  and  that  the  said  Supreme  Court  should  have 
full  power,  jurisdiction,  and  authority  to  judge  and  determine  all  ques- 
tions there  arising  according  to  the  laws  then  in  force  within  the  said 
colony,  and  all  such  other  laws  as  should  at  any  time  thereafter  be,  by 
lawful  authority,  made  and  established  for  the  peace,  order,  and  good 
government  thereof. 

It  was  further  ordered,  that  it  should  be  lawful  for  the  said  Chief 
Justice  to  frame,  constitute,  and  establish  (subject  to  Her  Majesty's 
approval)  rules,  orders,  and  regulations  concerning  the  Court,  and  touch- 
ing the  forms  and  manner  of  proceeding  to  be  observed  therein,  and 
the  practice  and  pleading  upon  all  actions,  suits,  and  other  matters, 
both  civil  and  criminal,  &c. 

The  said  Court  had  been  previously  constituted  by  an  ordinance  of 
the  governor,  dated  18th  December,  1837,  for  which  was  afterwards 
substituted  an  ordinance  of  4th  August,  1888. 

By  an  Admiralty  Commission,  issued  on  24th  October,  1843,  reciting 
several  Acts  of  Parliament  passed  in  the  reigns  of  King  Henry  the 
Eighth,  King  George  the  Third,  and  King  George  the  Fourth,  one  of 
them  being  stat.  7  G.  4,  c.  88,  ^^  To  enable  Commissioners  for  trying 

(a)  Sect  112. 
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^goQ-i  ^offences  upon  the  sea,  and  jastices  of  the  peace,  to  take  exami- 
^  nations  touching  such  offences,  and  to  commit  to  safe  custody 
persons  charged  therewith/'  the  Chief  Justice  of  St.  Helena  was, 
among  others,  appointed  a  Commissioner  to  take  such  informations  and 
make  such  commitments,  and  also,  in  connection  with  certain  other  offi* 
cers  of  the  colony,  ^Ho  inquire,  upon  the  oath  of  good  and  lawful 
men''  of  the  Island,  ^^and  by  other  ways,  means,  and  methods/' 
^'  whereby  the  truth  of  the  matter  may  be  better  known  and  inquired 
into,  concerning  all  treasons,  piracies,  felonies,  robberies,  murders,  con- 
spiracies, and  other  offences  whatsoever  done  and  committed  upon  the 
sea,  or  in  any  haven,  river,  creek,  or  place  where  the  admiral  has  power, 
authority,  or  jurisdiction,"  '^and  to  hear  and  determine  all  the  offences 
aforesaid  according  to  the  laws  and  customs  of  this  our  realm,  and  the 
statutes  hereinbefore  mentioned,  and  all  other  statutes  in  that  behalf 
made  and  provided.". 

Floody  on  a  previous  day  in  this  term,(a)  appeared  in  support  of  the 
application. — A  writ  of  error  can  issue  from  this  Court  to  St.  Helena. 
£Lord  Campbell,  C.  J. — Have  you  obtained  the  fiat  of  the  Attorney- 
General  ?]  No.  But  a  writ  of  error  is  the  proper  course  to  take  for 
the  purpose  of  quashing  this  conviction.  The  laws  of  England  apply 
to  St.  Helena,  and  are  not  affected  by  any  by-laws  enacted  by  the  local 
government  there.  [He  referred  to  The  Laws  of  St.  Helena,  published 
by  authority  of  the  English  Government.]  Even  where  a  colony  has 
the  privilege  of  making,  to  some  extent,  its  own  laws,  a  writ  of  error 
^QQQ-i  lies  from  the  mother  country  *to  reverse  a  judgment  in  the 
J  colony.  In  Craw  v.  Ramsey,  Yaughan  274,  290,  it  is  laid  down 
that  ^'a  writ  of  error  lies  to  reverse  a  judgment  in  any  dominions 
belonging  to  EnglanS,"  stating,  as  an  example,  that  there  were  prece- 
dents of  writs  of  error  from  England  to  reverse  judgments  given  in 
Calais,  then  a  part  of  the  English  dominions :  and  reference  is  there 
made  to  Calvin's  Case,  7  Rep.  1  a,  20  a,  in  the  report  of  which  case 
Lord  Coke  takes  the  distinction  between  writs  of  a  "mandatory" 
nature,  which  lie  to  any  dominions  of  the  Crown,  and  those  of  a 
''remedial'^  nature,  which  lie  only  to  any  part  of  England.  [Lord 
Campbell,  C.  J. — Does  the  rule  apply  to  criminal  as  well  as  civil  cases?] 
It  does.  [Erle,  J. — To  whom  would  the  writ  of  error  be  directed  in 
this  case  ?]  To  the  Chief  Justice  of  St.  Helena.  But  the  appUcation 
is,  in  the  alternative,  for  a  certiorari,  in  order  to  bring  the  record  into 
Court,  so  that  there  may  be  a  writ  coram  vobiSy  if  the  Court  should  be 
of  opinion  that  a  writ  of  error  will  not,  under  the  circumstances  of  the 
case,  lie  to  St.  Helena  in  the  first  instance.  A  certiorari  may  issue  for 
that  purpose:  2  Hal.  PI.  C..210,  c.  xxvii. ;  or  a  writ  of  habeas  corpus 
might  issue  to  bring  up  the  prisoner,  and  raise  the  question  of  the  valid- 
ity of  the  conviction  in  that  way. 

Further,  the  indictment  is  bad.     (The  argument  upon  this  point  is 
omitted.)  Our,  adv.  vtdt. 

Lord  Campbell,  C  J.,  now  delivered  the  judgment  of  the  Court. 

^gg^-i       *This  was  an  application  for  a  writ  of  error  or  certiorari  to  be 

-I  directed  to  the  Supreme  Court  of  the  island  of  St  Helena,  to 

bring  before  the  Court  of  Queen's  Bench  in  England  the  record  of  a 

conviction  alleged  to  be  erroneous.    Some  old  precedeats  of  writs,  issued 

(a)  Monday,  Jane  7tli.    Befon  Lord  CtmpbeU,  C.  J,,  Coleridge,  Erie,  tnd  Cromplon,  Js. 
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out  of  this  Court  to  the  French  dominions  of  our  early  English  Sove- 
reigns, were  cited  to  show  that  such  writs  might  lawfully  issue.  No 
precedent,  however,  of  any  such  proceeding  with  respect  to  a  depend- 
ency like  St.  Helena,  for  several  centuries,  was  brought  before  us ;  and 
it  was  not  at  all  explained  in  what  manner  our  writs  of  error,  certiorari, 
or  habeas  corpus  could  be  enforced  in  such  dependencies. 

Without,  however,  deciding  how  far  we  might  be  empowered  to  issue 
such  a  writ,  we  are  clearly  of  opinion  that  we  ought  not  to  direct  such 
a  writ  to  issue  in  the  present  case.  We  had  occasion  to  consider,  some 
few  terms  since,  the  question  as  to  this  Court  ordering  a  writ  of  error  to 
issue  in  a  criminal  case  without  the  fiat  of  the  Attorney-General ;  and 
we  then  refused  to  order  a  writ  to  issue  without  such  fiat.(a)  It  is  a 
part  of  the  prerogative  of  the  Crown,  that  a  writ  of  error  should  not 
issue  except  with  the  concurrence  of  the  Crown,  testified  by  the  fiat  of 
the  Attorney-General.  It  is  the  function  of  the  Attorney-General,  and 
not  of  this  Court,  to  decide  whether  a  writ  of  error  should  issue  in  each 
particular  case.  We  see  no  reason  why  the  same  rule  should  not  apply 
in  the  case  of  a  conviction  in  the  colonies.  The  reasons  are,  in  our  opi- 
nion, stronger  against  issuing  such  a  writ  to  the  colonies  than  against 
doing  so  to  a  Court  in  this  country.  The  inconveniences  against  which 
the  rule  of  requiring  the  Attorney-Generars  fiat  seemed  to  *guard  r*oQr 
would  obviously  be  much  greater  in  the  case  now  before  us  than  ^ 
in  the  former  case,  which  was  an  application  for  a  writ  of  error  to  the 
Central  Criminal  Court.  It  is  said,  however,  that  we  ought  to  issue  a 
writ  of  certiorari  to  remove  the  record  into  this  Court,  and  that  a  writ 
of  error  coram  vobis  might  then  be  obtained.  There  is  some  trace  of 
writs  of  certiorari  having  in  some  cases  been  issued  to  bring  up  the 
records  of  inferior  Courts  for  the  purpose  of  quashing  them  on  a  subse- 
quent writ  of  error.  The  proper  and  almost  uniform  course,  however, 
in  modern  times  has  been  to  proceed  by  writ  of  error,  after  judgment  in 
a  court  proceeding,  as  the  Court  of  St.  Helena  is  alleged  to  have  done, 
by  the  course  of  our  common  law.  The  writ  of  certiorari  may  be  used 
as  ancillary  to  a  writ  of  error  for  the  purpose  of  bringing  up  some  pro- 
ceedings not  returned  on  the  writ  of  error,  on  diminution  being  alleged  ; 
and,  perhaps,  in  some  rare  cases,  for  the  purpose  of  a  writ  of  error 
being  brought  afterwards ;  but  we  think  that  we  ought  not,  in  a  criminal 
proceeding,  after  judgment,  and  when  the  party  is  in  execution  of  a  sen- 
tence, to  grant  such  a  certiorari,  unless  under  very  peculiar  circum- 
stances, and  to  prevent  manifest  injustice,  where  there  is  no  fiat  of  the 
*  Attorney-General  for  a  writ  of  error.  Supposing  that  we  granted  a 
certiorari,  and  the  writ  were  obeyed,  and  the  record  removed  here,  we 
do  not  see  what  we  could  properly  do  with  it  unless  a  writ  of  error  were 
granted,  which  we  think  ought  not  to  issue  without  the  sanction  of  the 
Attorney-General.  It  is-  not  our  duty  to  say  that  a  writ  of  error  should 
be  granted :  and  we  ought  not,  in  the  exercise  of  our  discretion,  to  grant 
a  certiorari  which  may  have  the  eflfect  of  interfering  with  the  prerogative 
*of  the  Crown.  A  writ  of  habeas  corpus,  to  the  expediency  of  r*QQg 
granting  which  we  have  also  directed  our  attention,  is  not  grant-  ^ 
able  in  general  where  the  party  is  in  execution  on  a  criminal  charge, 
after  judgment,  on  an  indictment  according  to  the  course  of  the  common 
law.     And,  even  supposing  it  could  run  to  St.  Helena,  it  could  only  be 

(a)  See  Ex  parte  Newton^  4  E.  ^  B.  809  (E.  C.  L.  R.  toL  82). 
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useful  as  ancillary  to  or  accompanying  a  writ  of  error,  as  it  is  only  by 
writ  of  error  that  such  judgment,  according  to  the  course  of  the  common 
law,  can  properly  be  reversed :  until  the  judgment  be  reversed,  the  pri- 
soner ought  not  to  be  discharged.  For  these  reasons  we  think  that  we 
ought  not  to  interfere.  / 

It  is  alleged,  on  the  part  of  the  prisoner,  that  the  proceedings  were 
upon  a  repealed  statute,  and  that  there  were  errors  in  the  judgment  and 
hardships  and  irregularities  in  the  proceedings.  If  such  allegations  are 
well  founded,  and  obstacles  are  found  to  prevent  any  remedy  by  appeal 
to  the  Privy  Council,  or  by  writ  of  error  to  this  Court,  we  apprehend 
that  the  advisers  of  the  Crown  will  take  the  matter  into  their  considera- 
tion, and  form  their  judgment  with  respect  to  any  alleged  error,  wrong, 
or  hardship  which  may  be  brought  before  them ;  and,  if  any  such  be 
established  t6  their  satisfaction,  will  advise  the  Crown  to  give  the  relief 
to  which  they  may  think  the  applicant  entitled,  by  pardon  or  mitigation 
of  punishment.     We  have  no  authority  to  interfere. 

Rule  refused. 


*8371  *G^^TON  v.  The  GREAT  WESTERN  Railway  Company. 
J  June  12, 

The  Great  Western  Railway  Company,  by  the  Act  (5  ^  0  W.  4,  c.  crii.)  incorporating  then, 
were  to  have  two  termini,  one  at  Bristol,  the  other  at  Paddington  in  Middlesex ;  two  general 
half-yearly  meetings  were  to  be  held,  one  at  Bristol,  the  other  at  Paddington;  an  eqnai 
number  of  directors  was  to  he  chosen  from  the  residents  near  each  plaoe.  All  the  general 
business  was  transacted  at  Paddington,  where  the  secretary  resided,  and  where  orders  wero 
issued.  Held,  by  the  Court  of  Q.  B.,  that  Paddington  was  the  only  "  principal  office"  of  the 
company  within  sect  138  of  the  Railways  Clauses  Consolidation  Act,  1845,  8  ft  9  Vict.  e.  SO. 

By  the  Incorporating  Act  it  was  provided  that  no  action  should  be  brought  "  against  any 
person  for  anything  done  or  omitted  to  be  done  in  pursuance  of  this  Act,  or  in  the  execution 
of  the  powers  or  authorities  or  any  of  the  orders  made,  given,  or  directed  in,  by,  or  under 
this  Act,"  without  certain  notice.  To  a  declaration  against  the  company  for  money  had  and 
received,  and  on  accounts  stated,  the  company  pleaded  that  the  action  was  brought  after  the 
passing  of  the  statute,  and  no  notice  had  been  given  pursuant  to  the  statute.  Afler  rerdict, 
and  judgment  for  defendants.  Held,  in  the  Exchequer  Chamber,  that  the  plea  was  bad,  and 
judgment  was  reversed,  for  the  want  of  an  allegation  showing  that  the  action  fell  within  the 
class  described  in  the  section. 

A  PLAINT  in  this  case,  having  been  levied  in  the  county  court  of 
Gloucestershire  holden  at  Bristol,  in  an  action  on  contract,  was  remored 
into  this  Court  by  certiorari. 

The  plaintiff  declared  for  money  had  and  received,  and  on  accounts 
stated. 

Pleas.  1.  That  the  causes  of  action  in  the  declaration  mentioned 
accrued  after  the  coming  into  operation  of  the  statute  passed,  &c.  (5  & 

*8381  ^  ^*  ^'  ^*  ^^ii*(^) )  y  ''  A"^  "^that  no  notice  of  the  said  plaint  was 
^  given  one  calendar  month  before  the  same  was  levied,  pursuant 
to  the  statute  in  such  case  made  and  provided." 

(a)  Local  and  personal,  public:  "For  making  a  railway  from  Bristol  Aja  join  the  London 
and  Birmingham  Railway  near  London,  to  be  called  'The  Oreat  Western  Railway,'  with 
branches  therefrom  to  the  towns  of  Bradford  and  Trowbridge  in  the  county  of  Wilts." 

Sect.  ]  incorporates  the  company  by  the  title  of  The  Great  Western  Railway  Company. 

Sect  5  enacts  **  that  it  shall  be  lawful  for  the  said  company  and  they  are  hereby  empowered  to 
make  and  maintain  the  railway  and  branch  railways  hereinafter  mentioned,'^  Ac,  "commeneiog 
at  or  near  a  certain  field  called  Temple  Mead,  within  the  parish  of  Temple  otherwite  Holy 
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*2.  Never  indebted.  r*83d 

Issues  on  the  pleas.  '- 

On  the  trial,  before  Erie,  J.,  at  the  London  Sittings  *afiter  last  r«o4A 

Hilary  Term,  the  defendants,  as  to  the  issue  on  the  first  plea,  ^ 

Cross  in  the  city  and  county  of  Bristol/'  Ac,  "and  terminating  by  a  junction  with  the  London 
aud  BirmiDghain  Railway  in  a  certain  field  lying  between  the  Paddington  Canal  and  the  turnpike 
road  leading  from  London  to  Harrow  on  the  western  side  of  the  general  cemetery  in  the  pariah 
or  township  of  Hammersmith  in  the  said  county  of  Middlesex." 

Sect  lis  enacts :  "  That  the  first  general  meeting  of  the  said  company  shall  be  held  within 
six  calendar  months  next  ailer  the  passing  of  this  Act,  and  from  and  after  such  first  general 
meeting  of  the  said  company,  there  shall  be  a  half-yearly  general  meeting  of  the  said  company 
in  the  second  week  of  the  month  of  February  and  the  second  week  of  the  month  of  August  in 
each  and  every  year,  or  within  the  space  of  twenty  days  next  afler  each  of  such  periods,  and 
all  such  and  so  many  special  general  meetings  of  the  said  company  as  the  directors  of  the  said 
i-ompany  shall  think  proper  to  conrene,  or  as  shall  be  convened  by  the  proprietors  in  manner 
lereinafter  provided,  of  which  said  general  meetings  and  special  general  meetings  ten  days' 
pablic  notice  at  the  least  shall  bo  given  in  the  manner  hereinafter  directed ;  and  every  such 
notice  of  a  special  general  meeting  shall  specify  the  purpose  for  which  the  same  is  called ;  and 
Each  first  general  meeting  shall  be  held  in  London,  and  the  first  half-yearly  general  meeting 
shall  be  held  in  London,  and  all  future  half-yearly  general  meetings  shall  be  held  alternately 
in  Bristol  and  London,  and  such  special  general  meetings  shall  be  held  either  at  London  or 
Bristol;  and  such  first  general  meeting  and  such  half-yearly  general  meetings  and  special 
general  meetings  may  be  adjourned  from  time  to  time,  all  ac^oumments  being  made  to  the 
same  place  where  the  original  or  preceding  meeting  shall  have  been  held.'^ 

Sect  119  enables  a  certain  number  of  proprietors,  holding  shares  to  a  certain  amount,  to 
require  the  directors  "  to  call  a  special  general  meeting  of  the  proprietors  of  the  said  company, 
either  at  London  or  Bristol,  as  may  be  expressed  in  such  requisition,  so  as  such  requisition 
fully  express  the  object  for  which  such  special  general  meeting  is  required  to  be  called :" 
fourteen  days'  notice  to  be  given  in  two  or  more  London  newspapers  and  in  two  or  more  Bristol 
newspapers. 

SecL  127  enacts  :  ''  That  at  the  first  general  meeting  to  be  held  as  hereinbefore  is  mentioned, 
or  at  some  meeting  to  be  held  by  adjournment  therefrom,  twenty-four  persons  who  shall  be 
proprietors,  and  respectively  possessed  in  their  own  right  of  ten  shares  in  the  said  undertaking, 
shall  be  elected  directors  to  manage  the  affairs  of  the  said  company  by  the  proprietors  present 
at  such  meeting,  either  personally  or  by  proxy,  eight  at  least  of  which  directors  so  qualified 
shall  be  proprietors  residing  in  or  within  twenty  miles  of  London,  and  eight  at  least  shall  be 
proprietors  residing  in  or  within  twenty  miles  of  Bristol." 

Sect.  216  enacts:  "  That  in  all  cases  in  which  it  may  be  necessary  for  any  person  or  corpora- 
tion to  serve  any  summons  or  demand,  or  any  notice,  or  any  writ,  or  other  proceeding  at  law 
or  in  equity  upon  the  said  company,  personid  service  thereof  upon  a  secretary  or  clerk  of  the 
eaid  company,  or  leaving  the  same  at  the  office  of  the  said  company,  or  of  a  secretary  or  clerk, 
or  delivering  the  same  to  some  inmate  at  such  office  of  the  company,  or  at  the  last  or  usual 
place  of  abode  of  such  secretary  or  clerk,  or  in  case  the  same  respectively  shall  not  be  found  or 
known,  then  personal  service  thereof  upon  any  other  agent  of  or  officer  employed  by  the  said 
company,  or  any  one  director  of  the  said  company,  or  delivering  the  same  to  some  inmate 
of  the  last  or  usual  place  of  abode  of  such  agent  or  officer,  shall  be  deemed  good  and  sufficient 
service  of  the  same  respectively  on  the  said  company." 

Sect  223  enacts :  "  That  no  action,  suit,  or  information,  nor  any  other  proceeding,  of  what 
nature  soever,  shall  be  brought,  commenced,  or  prosecuted  against  any  person  for  anything  done 
or  omitted  to  be  done  in  pursuance  of  this  Act,  or  in  the  execution  of  the  powers  or  authorities  or 
any  of  the  orders  made,  given,  or  directed  in,  by,  or  under  this  Act,  unless  twenty  days'  previous 
notice  in  writing  shall  be  given  by  the  party  intending  to  commence  and  prosecute  such  action, 
'uit,  information,  or  other  proceeding  to  the  intended  defendant,  nor  unless  such  action,  suit, 
information,  or  other  prooeeding  shall  be  brought  or  commenced  within  six  calendar  months  next 
^fter  the  act  committed,  or  in  case  there  shall  be  a  continuation  of  damage  then  within  six  calen- 
<iar  months  next  after  the  doing  or  committing  such  damage  shall  have  ceased,  nor  unless  such 
Action,  suit,  or  information  shall  be  laid  and  brought  in  the  county  or  place  where  the  matter  in 
dinpnte  or  cause  of  action  shall  arise ;  and  the  defendant  in  such  action,  suit,  information,  or  other 
proceeding  may  plead  the  general  issue,  and  give  this  Act  and  the  special  matter  in  evidence,  at 
«ny  trial  to  be  had  thereupon,  and  that  the  acts  were  done  or  omitted  to  be  done  in  pursuance  of  or 
by  the  authority  of  this  Act ;  and  if  they  shall  appear  to  have  been  so  done  or  to  have  been 
so  omitted  to  be  done,  or  if  it  shall  appear  that  such  action,  suit,  information,  or  other  proceeding 
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relied  upon  The  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 

*84n  ^*  ^^^ '  ®®^^'  ^  ^^  *which  enacts :  "  That  any  summons  or 
•J  notice,  or  any  writ,  or  other  proceeding  at  law  or  in  equity  re- 
quiring to  be  served  upon  the  company,  may  be  served  by  the  same 
being  left  at  or  transmitted  through  the  post  directed  to  tUe  principal 
office  of  the  company,  or  one  of  their  principal  offices  where  there  shall 
be  more  than  one,  or  being  given  personally  to  the  secretary,  or  in  case 
there  be  no  secretary  then  by  being  given  to  any  one  director  of  the 
company."  As  to  this  point,  it  appeared  on  the  evidence  that  the  notice 
of  action  was  served  by  being  left  with  the  superintendent  at  the  office 
of  the  company  at  Bristol.  It  was  proved  that  the  general  business  of 
the  company  was  carried  on  at  the  Paddington  Station,  at  the  Middlesex 
terminus,  and  that  the  secretary  of  the  company  resided  there,  and 
carried  on  the  business  there ;  that  none  of  the  general  business  of  the 
company  was  carried  on  at  the  Bristol  Station;  and  that,  as  to  the 
management  of  the  local  business,  there  was  no  difference  between  the 
Bristol  or  any  other  station.  And  it  w^as  explained  that  the  ^^  general 
business'*  included  all  the  rates  of  carriage  and  freight,  all  instructions 
by  general  order,  and  instructions  given  to  any  station  master  on  the 

shall  have  been  brought  otherwise  than  as  hereinbefore  directed,  then  and  in  eyerj  such  case 
the  jury  shall  And  for  the  defendant;"  Ao, 

Stat  6  A  7  W.  4,  c.  Ixxvii.,  local  and  personal,  public,  "  For  making  a  ratlwa j  from  Cheltec- 
ham  and  from  Gloucester,  to  join  the  Great  Western  Railway  near  Swindon,  to  be  called  '  The 
Cheltenham  and  Great  Western  Union  Railway,'  with  a  branch  to  Cirencester,"  contains,  secL 
215,  a  provision  as  to  notices,  Ac.  to  be  served  on  The  Cheltenham  and  Great  Western  Union 
Railway  Company  corresponding  exactly  with  sect.  216  of  stat.  5  A  6  W.  4,  c.  evil,  except 
that  the  words  **  the  secretary"  are  used  instead  of  **  a  secretary,"  and  that  the  words  **  or 
director"  are  added  after  **  such  agent  or  officer." 

Stat.  2  A  3  Vict.  c.  xxviL,  local  and  personal,  public,  "  To  amend  the  Acts  relating  to  *  The 
Great  Western  Railway  ;*  and  to  raise  a  further  sum  of  money  for  the  purposes  of  the  said 
undertaking,"  enacts,  sect.  36,  **  That  nothing  heroin  contained  shall  bo  doemed  or  conetmid 
to  exempt  the  railway  by  this  or  the  said  recited  Acts  authorised  to  be  made  from  the  provisions 
of  any  general  Act  relating  to  railways  which  may  pass  during  the  present  or  ainy  fotare 


session." 


Stat.  7  A  8  Vict.  c.  iii.,  local  and  personal,  public,  "  To  amend  the  several  Acts  relating  to 
the  Great  Western,  the  Cheltenham  and  Great  Western  Union,  and  Oxford  Railways;, to 
amalgamate  the  two  last-mentioned  railways  with  the  Great  Western  Railway;  and  to  authorixe 
the  formation  of  additional  works  at  Cheltenham  by  The  Great  Western  Railway  Companj." 
recites,  in  soct.  54,  the  223d  section  of  staL  5  A  6  W.  4,  c.  cvii.,  and  enacts,  "  That  the  same 
shall  be  and  is  hereby  repealed,  except  so  far  as  the  same  relates  to  the  notice  thereby  required 
to  be  given  of  any  such  action,  suit,  information,  or  other  proceeding." 

Stat  10  A  11  Vict  c.  ccxxvL,  local  and  personal,  public,  ''  For  making  branch  railwajs 
from  the  Great  Western  Railway  to  Henby  and  to  Radstock ;  to  widen  certain  portions  of  the 
Great  Western  Railway;  to  enable  The  Great  Western  Railway  Company  to  purchase  or 
amalgamate  with  the  Birmingham,  Wolverhampton,  and  Dudley  Railway,  and  to  purchase  tlis 
Wycombe  and  Great  Western  and  Uxbridge  Railways;  and  for  other  purposes,"  enacts,  by 
sect  1,  **  That  all  the  provisions,  matters,  and  things  contained  in  the  said  several  Acts  reUtio  j 
to  The  Great  Western  Railway  Company  so  far  as  the  same  are  now  unrepealed  and  in  forer, 
and  are  not  inconsistent  with  or  altered  by  the  provisions  of  this  Act^  and  save  in  so  far  as  tbe 
same  may  be  inconsistent  with  the  provisions  of  The  Lands  Clauses  Consolidation  Act,  1S45, 
and  of  The  Railways  Clauses  Consolidation  Act,  1845,  shall  extend  to  this  Act,  and  to  iba 
several  purposes  thereof,  as  fully  and  effectually  as  if  the  same  provisions,  matters,  and  thiogi 
were  repeated  and  re-enacted  in  this  Act,  and  had  specific  reference  thereto ;  and  the  railways 
and  works  by  this  Act  authorized  to  be  made  by  the  said  Great  Western  Railway  Company 
shall,  when  so  made,  form  a  part  of  the  undertaking  of  the  Great  Western  Railway." 

Sect  2  enacts:  "That  the  provisions  of  <The  Lands  Clauses  Consolidation  Act,  1845,'  and 
'  The  Railways  Clauses  Consolidation  Act,  1845,'  in  so  far  as  the  same  may  be  applicable,  an4 
are  not  inconsistent  with  the  provisions  hereinafter  contained,  shall  be  incorporated  with  and 
form  part  of  this  Act" 
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line.  Half-yearly  general  meetings  were,  however,  held  alternately  at 
Paddington  and  Bristol,  under  sect.  118  of  stat.  5  &  6  W.  4,  c.  cvii. ; 
and,  when  the  half-yearly  meetings  were  *held  at  Bristol,  the  [-4(040 
directors  and  secretary  used  to  go  down  thither  for  the  purpose  ^ 
of  attending.  It  further  appeared  that  the  station  at  the  Bristol  ter- 
minus was  very  important  in  point  of  traffic.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff  on  this  issue,  reserving  leave  to  move  as  after 
mentioned.     On  the  other  issue  also  the  plaintiff  had  a  verdict. 

Montague  Smithy  in  last  Easter  Term,  obtained  a  rule  calling  on  the 
plaintiff  to  show  cause  why  a  verdict  should  not  be  entered  for  the 
defendants,  on  the  following  grounds:  'Hhat  no  notice  of  action  was 
given  to  the  defendants ;  that  the  notice  relied  on  by  the  plaintiff  was 
not  duly  served  on  the  defendants." 

In  this  Term,(a) 

KnowUi  and  Griffits  showed  cause. — The  notice  may  have  been  trans- 
mitted to  London  on  the  day  on  which  it  was  served.  But,  in  the  first 
place,  Bristol  is  "one  of*'  the  "principal  offices"  of  the  Company,  within 
the  meaning  of  sect.  188  of  The  Railways  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  20.  Stat.  5  &  6  W.  4,  c.  cvii.,  which  created  the 
company,  manifestly,  by  sect.  118,  put  the  two  terminal  stations  on  the 
same  footing.  Further,  sect.  223  of  the  last-mentioned  Act  does  not 
make  the  notice  necessary  at  all:  it  relates  only  to  actions  brought 
against  a  "  person,*'  not  to  actions  brought  against  the  corporation  itself. 
Again,  it  may  perhaps  be  true  that,  by  virtue  of  sect.  36  of  stat.  2  &  3 
Vict.  c.  xxvii.,  the  company  is  liable  to  all  that  the  later  general  Act, 
The  Railways  Glauses  Consolidation  Act,  1845,  imposes.  But  sect.  138 
of  The  Railways  ^Clauses  Consolidation  Act,  1845,  does  not  ^#040 
make  the  particular  form  of  service  necessary :  it  only  makes  it  ^ 
good :  in  fact  the  enactment  is  enlarging,  not  restrictive.  It  is  merely 
cumulative.  The  service  seems^to  be  good  under  sect.  216  of  stat.  5  &  6 
W.  4,  c.  cvii.,  which  is  incorporated  with  the  later  Acts. 

Montague  Smith  and  Raymond^  contrsl. — It  is  questionable  whether 
sect.  138  of  The  Lands  Clauses  Consolidation  Act,  1845,  has  a  retro- 
spective operation,  even  under  the  later  Acts  relating  to  this  railway. 
But,  if  it  has  such  operation,  what  has  taken  place  here  is  not  a  compli- 
ance with  its  provisions.  It  is  clear,  upon  the  evidence,  that  the  com- 
pany has  but  one  "principal"  office,  that  at  Paddington,  where  the 
secretary  resides  and  the  general  business  is  carried  on,  and  where  orders 
are  issued.  The  provision  for  holding  the  half-yearly  meeting  once  in 
the  year  at  Bristol  cannot  make  the  office  there  a  principal  office.  The 
convenience,  too,  is  much  in  favour  of  this  construction :  the  notices 
should  be  served  at  the  place  where  steps  must  be  directed  to  be  taken, 
if  necessary,  in  consequence  of  the  notices.  Cur,  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  notice  of  action  was  served  on  the  superintendent  of 
the  Bristol  station. 

The  statute,  8  &;  9  Vict.  c.  20,  s.  138,  enacts  that  any  summons  or 
notice,  or  any  writ  or  other  proceeding  at  law  or  in  equity,  may  be  served 
by  the  same  being  left  at  or  transmitted  through  the  post,  directed  to 
the  principal  office  of  the  company,  or  one  of  their  *principal  f^qaa 
offices  where  there  shall  be  more  than  one,  or  being  given  per-  ^ 

(a)  May  31st.    Before  Lord  CampbeU,  C.  J.,  and  Coleridge  and  Erie,  Js. 
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sonally  to  the  secretary,  or,  in  case  there  be  no  secretary,  by  being  given 
to  any  one  director. 

The  evidence  showed  that,  in  the  first  statute  for  making  the  Great 
Western  Railway,  the  Bristol  terminus  was,  in  many  respects,  on  a  par 
with  the  London  terminus,  as  in  respect  of  the  number  of  directors  who 
were  to  come  from  its  vicinity,  and  of  the  half-yearly  meetings  of  the 
company.  It  also  showed  that  the  Bristol  station  was  very  important  in 
respect  of  the  quantity  of  traflBc.  But,  for  the  other  side,  it  showed  that 
Bristol  had  no  office  different  in  kind  from  the  office  to  be  found  at  every 
station  on  the  line;  that  the  principal  office  of  the  railway  was  in 
London ;  and  at  that  office  alone  the  staff*  of  the  company  was  stationed, 
and  the  central  government  of  the  railway  carried  on.  That  the  secre- 
tary was  there,  and  the  ordinary  meetings  of  the  directors  for  the  general 
purposes  of  the  company  were  there  held. 

Upon  this  evidence,  we  are  of  opinion  that  the  London  office  was  the 
only  principal  office  of  the  company,  and  that  service  at  the  Bristol 
station  was  not  service  within  the  section  above  recited. 

The  documents  which  may  be  thus  served  are  of  powerful  legal  effect; 
and  the  service  is  an  important  fact.  The  provision  for  the  protection 
of  a  company  spread  over  a  wide  surface,  and  having  many  servants, 
requires  that  the  documents  should  be  so  sent  as  that  they  could  be  acted 
on  by  the  proper  officer  without  delay.  The  superintendent  of  traffic  at 
a  country  station  will  be  probably  ignorant  of,  and  unused  to,  legal 
matters:  and,  if  the  amount  of  traffic  created  a  principal  office,  the 
itoAfri  description  would  be  inconveniently  indefinite.  *The  words  "the 
-'  principal  office"  indicate  one  particular  office  for  the  whole  line, 
not  an  office  for  a  traffic  station. 

If  it  be  said  that  the  notice  so  served  would  probably  be  forwarded, 
and  that  redress  should  be  facilitated,  the  answer  is  that  the  experience 
of  Courts  abundantly  proves  the  necessity  of  protecting  railways  from 
groundless  litigation ;  and  the  Legislature  has  given  the  protection  in 
question.  In  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict 
c.  18,  s.  134,  and  The  Companies  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  16,  8.  185,  there  is  the  same  provision  for  service  of  legal 
proceedings.  The  Legislature  has  always  required  service  at  a  principal 
office,  or  personally  on  the  secretary,  or,  if  no  secretary,  on  a  director. 
The  construction  of  the  enactment  must  be  the  same  for  each  statute: 
and  we  think  we  best  give  effect  to  the  expressed  intention  of  the 
Legislature  in  holding,  on  this  evidence,  that  Bristol  was  not  the  prin* 
cipal  office. 

Therefore  the  rule  must  be  absolute  for  entermg  a  nonsuit. 

The  verdict  was  entered  for  the  defendants  on  the  first  issue,(a)  and 
for  the  plaintiff"  on  the  second;  and  judgment  was  given  that  the  defend- 
ants should  go  without  day. 

(o)  See  ihe  form  of  the  rale  Nisi,  ftntd,  p.  842. 
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*IN  THE  EXCHEQUER  CHAMBER.  [*846 

GARTON  V.  The  GREAT  WESTERN  Railway  Company. 

IMay  13, 1859.] 

[For  syllabusj  see  ant^,  p.  837.] 

Thb  plaintiff  alleged  error,  in  the  Exchequer  Chamber,  in  the  above 
judgment.     The  defendants  denied  the  error. 

Knowles,  for  the  party  alleging  error  (plaintiff  below). — The  Court 
below  has  decided  on  the  effect  of  stat.  8  &  9  Vict.  c.  20,  s.  138,  and 
has  held  that  the  service  of  the  notice  does  not  satisfy  the  requisites  of 
that  section.  That  is  suflScient  to  justify  the  entering  of  the  verdict  for 
the  defendants  on  the  first  issue.  But  the  plaintiff  now  contends  that 
the  plea  upon  which  that  issue  is  taken  offers  no  answer  to  the  action, 
and  that  he  is  therefore  entitled  to  reverse  the  judgment  which  has  been 
given  for  the  defendants.  Supposing  sect.  223  of  stat.  5  &  6  W.  4, 
c.  cvii.,  to  make  it  necessary  to  give  any  notice  in  this  case,  still  the 
section  can  scarcely  be  considered  in  force  since  stat.  5  &  6  Vict.  c.  97, 
8.  4,  which  fixes  the  time  of  notice  in  all  cases  at  one  calendar  month, 
Btat.  5  &  6  W.  4,  c.  cvii.,  s.  223,  having  fixed  the  time  at  twenty  days. 
Sut,  further,  no  notice  at  all  was  necessary. 

Tlie  Court  then  called  on 

Montague  Smith,  for  the  party  denying  error  *(defendants  r*o i-r 
below). — The  question  arises  after  verdict,  though  the  plaintiff  L 
has  not  chosen  to  move  for  judgment  non  obstante  veredicto.  The 
-words  of  the  first  plea  are  important :  that  no  notice  was  given  '^  pur- 
suant to  the  statute  in  such  case  made  and  provided."  It  must  now  be 
assumed  that  the  cause  of  action  was  one  in  which  the  statute  required 
a  notice :  Chitty  on  Pleading,  I.  705  (7th  ed.,  by  Greening).  If  no 
notice  were  required,  there  could  have  been  no  verdict  for  the  defend- 
ants. [Martin,  B. — Was  that  to  be  decided  by  the  Judge  at  Nisi  Prius  ?] 
It  was.  [Watson,  B.,  referred  to  Wallington  v.  Dale,  6  Exch.  284,t  as 
showing  that  the  issue  raised  only  the  question  of  notice  in  fact.  Bram- 
WELL,  B. — Does  the  plea  mean  more  than  that  there  was  not  that  notice 
which  the  statute  requires  when  it  does  require  a  notice  ?]  The  Judge, 
if  no  notice  were  required,  Tfould  have  told  the  jury  that  the  plea  was 
not  sustained.  [Willes,  J. — It  strikes  me  that  it  would  have  been  very 
awkward  for  the  jury  to  find  that  such  notice  as  the  statute  requires  was 

fiven,  on  the  ground  that  the  statute  requires  none.  Bramwell,  B. — 
f  you  had  pleaded  that  the  action  was  for  a  thing  done  or  omitted  in 
execution  of  the  Act,  must  not  the  jury  have  found  against  you? 
Willes,  J. — How  could  a  jury  have  found  that  you  were  acting  bon& 
fide  under  the  Act  ?]  Surely  the  Court  cannot  say,  as  a  matter  of 
general  law,  that  there  can  be  no  claim  made  upon  the  company  for 
money  had  and  received  in  which  they  are  entitled  to  a  notice  of  action. 
[Martin,  B. — Suppose  I  pay  the  company  for  the  carriage  of  goods, 
and  the  consideration  wholly  fails.  Or  suppose  the  company  choose  to 
sell  goods  which  I  have  left  on  the  *premi8es.]  In  that  case,  ^#040 
they  would  not  be  acting  as  a  company.  [Martin,  B. — Suppose  ^ 
they  upset  a  train  by  negligence,  and  do  injury.]  They  would  be  sued 
only  as  tort-feasors,  as  any  common  carrier  might  be  for  not  carrying 
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safely.  In  Kent  v.  The  Great  Western  Railway  Company,  3  Com.  B. 
714  (E.  C.  L.  R.  vol.  64),  this  223d  section  of  stat.  5  &  6  W.  4,  c.  cvii., 
was  discussed.  The  company  was  sued  for  money  had  and  received,  on 
the  ground  of  their  having  obtained  money  by  charges  which  were 
extortionate  under  the  provisions  of  the  Act :  and  it  was  held  that  they 
were  entitled  to  notice  of  action. 

Martin,  B. — We  are  all  clearly  of  opinion  that  the  plea  is  bad.  The 
action  is  for  money  had  and  received ;  the  meaning  of  which  is,  that  the 
defendants  received  the  money  under  such  circumstances  that  there  was 
either  an  express  or  implied  promise  to  repay  it :  and  there  is  a  claim 
upon  accounts  stated ;  which  means  that  the  parties  met,  and  that  the 
balance  was  found  to  be  against  the  defendants,  who  engaged  to  pay  it. 
To  this  it  is  pleaded  that  the  cause  of  action  arose  after  the  passing  of 
Stat.  5  &  6  W.  4,  c.  cvii.,  and  that  no  notice  was  given  '^  pursuant  to  the 
statute  in  such  case  made  and  provided.''  In  this  section  we  find  the 
provision  which  is  ordinarily  inserted  in  the  Acts  which  parties  procure 
for  themselves,  and  which  requires  notice  of  action  ^'  against  any  person 
for  anything  done  or  omitted  to  be  done  in  pursuance  of  this  Act,  or  ia 
the  execution  of  the  powers  or  authorities  or  any  of  the  orders  made, 
given,  or  directed  in,  by,  or  under  this  Act."  It  is  quite  absurd  to 
say  that  these  Vrords  could  apply  to  an  action  for  money  had  and 
tQAQi  ^received,  or  upon  an  account  stated.     I  am  not  prepared  to 

J  say  whether  the  decision  in  Kent  v.  The  Great  Western  Railway 
Company  be  right  or  wrong :  the  question  there  came  on  as  a  dispute 
about  costs ;  and  all  I  collect  from  the  report  is  that  the  company, 
having  had  the  benefit  of  the  notice  of  action,  could  not  fairly  resist  the 
claim  as  to  the  costs  of  such  notice :  the  Court  there  probably  thought 
that  the  company  were  attempting  an  injustice :  the  decision  may  be 
righjt  or  wrong;  but  there  was  no  judgment  given  upon  the  point  before 
us :  if  ther^  had  been,  we  might  have  wished  to  take  time  for  considering 
our  own  judgment.  I  may  add  that  the  point  upon  which  we  are  now 
deciding  was  not  decided  upon  by  the  Court  below. 

WiLLES,  J. — I  also  am  of  opinion  that  the  plea  is  bad  for  want  of  an 
averment  that  the  action  is  brought  '^  against  any  person  for  anything 
done  or  omitted  to  be  done  in  pursuance  of  this  Act,  or  in  the  execution 
of  the  powers  or  authorities  or  any  of  the  orders  made,  given,  or  directed 
in,  by,  or  under  this  Act.''  Unless  this  be  shown,  there  is  no  foundation 
for  the  defence.  As  for  Kent  v.  The  Great  Western  Railway  Company 
(whether  that  case  be  good  law  or  not),  it  is  stated,  in  the  report  in  the 
Law  Journal,(a)  that  the  company  there  had  actually  pleaded  that  they 
had  not  notice  of  the  action:  they  therefore  acted  ungraciously  in 
moving  to  deprive  the  plaintiff"  of  the  costs  of  the  notice.  vVith  respect 
to  the  remarks  made  by  Mr.  Justice  Coltman  and  Mr.  Justice  Maule,  to 
*F^01  ^^^  effect  that  the  charge  in  '''the  action  there  was  for  a  thing 

J  done  under  the  Act  of  Parliament,  that  can  scarcely  apply  to 
the  case  of  an  account  stated ;  nor  can  it  apply  to  all  cases  of  money 
had  and  received ;  for  instance,  if  the  company  sell  goods  left  on  their 
premises,  they  would  be  liable  to  such  an  action,  as  might  have  been  in 
the  well  known  case  decided  against  The  Bank  of  £ngland,(6)  if  the 

(o)  16  L.  J.  N.  S.  C.  p.  72. 

{b)  Bee  Coles  v.  The  Bftnk  of  England,  10  A.  A  E.  437  (E.  C.  L.  R.  toL  S7>. 
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tort  had  been  wafved.  It  is,  however,  suggested  here  that  the  want  of 
the  averment  is  supplied  by  the  words  of  the  plea  ^^  pursuant  to  the 
statute."  That  cannot  be  sustained:  the  jury  could  not.  on  this  issue, 
find  that  there  was  a  notice  because  no  notice  was  required.  The  Court 
of  Queen's  Bench  has  pronounced  no  judgment  on  this  point.  I  am  of 
opinion  that  the  plea  is  not  good. 

Bramwell,  B. — The  notice  is  required  only  in  the  case  of  some  act 
or  omission  warranted,  or  supposed  to  be  warranted,  by  the  statute. 
Tha  question  is  always  whether  there  was  bona  fides.  The  plea,  to  be 
good,  must,  in  express  terms  or  by  implication,  show  the  thing  done  or 
omitted  to  be  under  the  Act.  Whether,  in  Kent  v.  The  Great  Western 
Railway  Company,  the  thing  complained  of  was  in  pursuance  of  the 
Act,  I  do  not  presume  to  say.  I  myself  never  could  understand  why  a 
railway  company  was  to  receive  this  protection  more  than  any  other 
party.  But,  however  that  be,  at  any  rate  here  is  not  in  express  terms 
such  an  allegation  as  is  required.  Mr.  Smith  says  it  is  implied.  But 
why  so  ?  There  is  nothing  in  the  plea  to  necessitate  such  an  implica- 
tion: it  merely  says  that  there  was  no  notice  ^pursuant  to  the  r^eoc-i 
statute.  To  my  mind,  that  means  only  such  notice  as  there  ^ 
ought  to  be  when  notice  is  required.  That  does  not  fill  up  the  allega- 
tion that  a  notice  ought  to  be  given.  I  should  be  sorry  to  think  this  a 
formal  objection :  the  allegation  seems  to  me  very  substantial. 

Watson,  B. — I  am  of  the  same  opinion.  Wallington  v.  Dale,  6  Exch. 
284,t  shows  that  the  issue  raises  only  the  question  whether  there  was  a 
notice  in  fact.  There  is  no  allegation  raising  the  question  whether  the 
action  is  within  the  section. 

Byles,  J. — I  am  of  the  same  opinion.  The  Legislature  might  have 
enacted  that  no  action  should  be  brought  without  notice ;  but  it  provides 
only  that  some  shall  not:  and  it  follows  that  some  may.  Then  is  this 
within  the  words  ?  The  action  cannot  be  said  to  be  for  anything  done 
or  omitted  in  pursuance  of  the  Act:  and  it  will  be  found- that  the  more 
numerous  cases  of  actions  against  railway  companies  require  no  such 
notice.  Judgment  reversed. 


♦The  QUEEN  v.  JOSEPH  NUNNELEY.    June  12.    [*8o2 

Under  the  proriao  in  sect  7  of  stat  53  G.  3,  c.  127,  if  a  party,  snmmoned  before  justices  for 
non-payment  of  a  chnrcli-rate,  gives  notice  that  he  disputes  the  validity  of  the  rate,  and  the 
justices  neTertheless  proceed,  alleging  that  they  do  not  beliere  the  objection  to  be  made  bon& 
fide,  and  make  an  order  for  payment,  this  Court,  on  the  order  being  brought  up  by  certiorari, 
will  quash  it,  upon  affidavits  showing  that  the  justices  had  no  reasonable  ground  for 
disbelieving  the  bona  fides. 

Wills,  in  this  Term,  obtained  a  rule  calling  on  the  prosecutors  in 
this  case  to  show  cause  why  an  order  made  by  Charles  Henry  Oust, 
Geoffrey  Palmer,  and  William  Ward  Tailby,  Esquires,  three  justices  of 
Leicestershire,  on  20th  April,  1858,  which  had  been  brought  up  by 
certiorari,  should  not  be  quashed. 

From  the  affidavits  on  which  the  rule  was  obtained,  it  appeared  that, 
on  11th  February  last,  a  vestry  was  held  in  the  parish  of  Market  Har- 
borough,  Leicestershire,  for  the  purpose  of  making  a  church-rate.    An 
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estimate  was  produced  by  the  churchwardens ;  when*  an  objection  was 
taken  to  the  first  item  (a  sum  to  be  paid  to  the  parish  clerk,  by  way  ot 
salary) ;  and  it  was  moved  and  seconded  that  the  item  should  be  struck 
out.  The  chairman  refused  to  put  this  resolution,  or  to  allow  a  minute 
to  be  taken  as  to  its  having  been  proposed,  stating  that  he  would  not 
allow  any  resolution  as  to  the  estimates  to  be  put  until  a  rate  had  been 
proposed  and  seconded.  A  protest  was  then  handed  in  to  the  chairman, 
as  to  the  illegality  of  the  proceedings,  by  one  or  more  rate-payers.  A 
resolution  was  then  proposed  and  seconded,  to  the  effect  that  the  funds 
Required  should  be  raised  by  voluntary  contribution.  This  the  chairman 
refused  to  put.  A  motion  was  then  made  that  a  four-penny  rate  should 
be  granted.  An  amendment  was  put  and  seconded,  that  no  rate  be 
granted.  This  amendment  was  put,  and  lost  by  a  show  of  hands.  A 
mo^cyy  poll  was  ^thereupon  demanded.  The  chairman  refused  to  allow 
-I  such  poll  to  be  taken,  and  put  the  original  resolution  to  the 
meeting ;  and  on  this  a  poll  was  taken,  though  the  mover  of  the  amend- 
ment stated,  at  the  time  of  moving  it,  that  he  had  other  amendments  to 
propose  in  the  event  of  his  amendment  not  being  carried.  The  chair- 
man declared  that  the  rate  of  fourpence  in  the  pound  was  carried.  A 
considerable  number  of  the  parishioners,  including  Joseph  Nunnelej, 
believing  that  the  above  alleged  irregularities  were  fatal  to  the  rate, 
refused  to  pay  it :  and  reference  was  made,  in  one  of  the  aflBdavits,  to  a 
former  rate,  as  to  which  a  somewhat  similar  objection  had  arisen ;  and 
which  had  not  been  enforced ;  and  on  which  the  opinion  of  counsel  had 
been  taken. 

Nunneley,  having  been  summoned  before  the  magistrates  named  in 
the  rule,  for  non-payment  of  the  rate,  was  called  upon  to  answer  the 
demand.  He  answered  that  he  believed  the  rate  to  be  illegal,  and  was 
prepared  to  establish  that  in  a  proper  court ;  but  that  his  taking  that 
ground  deprived  the  Bench  of  jurisdiction.  He  was  asked  by  the 
justices  to  state  his  legal  objections,  but  replied  that  he  would  rather 
not  give  them,  as  the  Bench  could  not  decide  upon  their  validity :  but 
the  justices  told  him  that,  if  he  did  not  state  the  objections,  they  would 
make  an  order  for  payment  of  the  rate.  He  then  stated  that  resolu- 
tions and  amendments  had  been  proposed,  but  that  the  chairman  had 
refused  to  put  them.  Xbe  opposing  attorney  called  upon  him  to  produce 
the  resolutions  and  amendments ;  but,  upon  oral  evidence  being  offered, 
insisted  that  it  could  not  be  given  in  the  absence  of  the  minute-book : 
and  the  minute-book,  when  produced,  contained  no  entry  of  the  amend- 
*8541  ™^^^  ^^  ^^  resolutions  in  question.  The  justices  then  *dis- 
-1  allowed  the  objection,  and  declined  to  look  at  the  legal  opinion 
which  had  been  given  on  the  former  rate,  and  which  Nunneley  now 
offered  to  show  them.  Nunneley  then  handed  to  them  the  following 
notice.  "  I  hereby  give  you  notice  that  I  dispute  the  validity  of  the 
church-rate  now  in  question,  and  my  liability  to  pay  the  same.  April 
20th,  1850.  Joseph  Nunneley.'*  Nunneley  was  then  asked  by  the 
justices,  whether  he  was  prepared  to  sWear  that  he  had  a  bonfi  fide 
objection  to  the  validity  of  the  rate :  he  replied  in  the  affirmative ;  and 
the  book  was  handed  to  him ;  but  he  was  not  sworn.  He  then  again 
declared  that,  as  he  objected  to  the  rate  bonfi  fide,  the  justices  had  no 
power  to  adjudicate;  and  he  handed  in  the  following  notice.  ''I  gi^o 
you  notice  that  I  dispute  the  validity  of  the  church-rate  now  in  questiooi 
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owing  to  various  irregularities  which  were  committed  by  the  chairman 
at  the  meeting  for  laying  the  said  rate,  and  subsequently  on  taking  the 
poll ;  and  that  I  am  advised  by  counsel  that  such  rate  is  illegal ;  and  I 
farther  give  you  notice  that,  if  any  distress-warrant  is  granted  against 
me,  I  shall  sue  you  at  law  for  damages.     Joseph  Nunneley." 

The  justices  then  said  that  they  should  make  an  order  upon  Nunneley 
for  the  payment  of  the  rate  and  expenses. 

The  order  was  accordingly  drawn  up,  and  signed  and  sealed  by  the 
three  justices.  It  recited  a  complaint  to  a  justice,  by  the  churchwardens 
of  Market  Harborough,  that  Nunneley  refused  to  pay  them  *'  the  sum 
of  11.  16«.,  being  the  sum  to  which  the  said  Joseph  Nunneley  is  duly 
rated  and  assessed  in  the  churchwardens'  rate  for  church-rates  for  the 
said  parish  of  Market  Harborough,  made  the  11th  day  of  February, 
1858 ;  the  validity  of  which  said  rate  hath  not  yet  been  questioned 
in  any  ^ecclesiastical  Court;  and  which  sum  of  IL  16«.  is  now  r^or'- 
justly  due  from  the  said  Joseph  Nunneley  unto  them,"  the  ^ 
churchwardens.  It  recited  also  a  summons  under  the  hand  and  seal  of 
the  justice  to  appear  before  the  justices  of  the  county ;  that  Nunneley 
had  accordingly  appeared  before  the  three  justices  named  in  the  rule, 
*^  and  hath  not  showed  to  us  any  sufficient  cause  why  the  said  sum  of 
11. 168.  should  not  be  paid :  We  the  said  justices,  therefore,  having  duly 
considered  the  premises,  and  having  also  duly  examined  into  the  merits 
and  truth  of  the  said  complaint  upon  oath,  do  find  that  there  is  justly 
due  the  aforesaid  sum  of  IL  16$.  from  the  said  Joseph  Nunneley  to  the 
said"  churchwardens,  '^  and  do  order  and  direct  the  aforesaid  Joseph 
Nunneley"  to  pay  the  same  to  the  churchwardens,  with  7$.  6d.  costs. 
Nunneley  not  having  paid  the  sum,  a  distress-warrant  issued,  under 
which  a  distress  was  levied  on  the  goods  of  Nunneley. 

Nunneley  now  deposed  to  the  truth  of  what  he  said  before  the  magis- 
trates, ''  and  that  I  did  believe,  when  I  was  before  the  said  justices,  and 
I  do  believe  now,  that  the  said  church-rate  was  invalid ;  and  I  did  and 
do,  truly,  conscientiously,  and  bon&  fide,  dispute  the  validity  of  the  said 
rate."  It  further  appeared  that  Nunneley,  before  he  appeared  at  the 
petty  sessions,  had  been  advised  by  his  attorney  that  the  rate  was  bad 
on  account  of  the  irregularities  committed  at  the  laying  of  the  same. 

In  answer,  each  of  the  three  justices  named  in  the  rule  made  affidavit : 
'^  That,  before  proceeding  to  make  the  said  order,  I  did  duly  consider 
and  weigh  the  allegations  of  the  said  Joseph  Nunpeley  that  he  disputed 
the  validity  of  the  said  rate,  and  the  two  several  written  notices  to  that 
effect  handed  to  the  Bench  by  the  said  Joseph  Nunheley,  as  mentioned 
in  his  said  affidavit;  and  *that  I  did,  together  with  my  said  fel-  r»ocr* 
low-justices,  consider  and  determine  that  the  said  allegations  '- 
and  notices  of  the  said  Joseph  Nunneley  were  not  made  or  given  in  good 
faith,  but  were  made  and  put  forward  by  the  said  Joseph  Nunneley  as 
a  pretext  merely  for  avoiding  payment  of  the  said  rate. 

Macaulay  and  T.  Bell  now  showed  cause. — Prim&  facie,  the  justices 
had  jurisdiction.  The  objection  to  the  validity  of  the  rate  does  not  put 
an  end  to  the  jurisdiction,  under  stat.  53  G.  8,  c.  127,  s.  7,  unless  it  be 
made  bon&  fide :  and  whether  it  be  so  made  was  a  question  of  fact  for 
the  justices ;  and  they  have  decided  that  it  was  not  made  bon&  fide* 
[Lord  Campbell,  C.  J. — There  ought  surely  to  be  some  ground  for  their 
decision.     Crompton,  J. — ^Each  must  act  on  his  own  judgment;  but 
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they  cannot  give  themselves  jurisdiction  by  finding  a  fact.]  They  must 
do  so,  when  the  fact  is  the  foundation  of  the  jurisdiction  :  Ilex  r. 
Wrottesley,  1  B.  &  Ad.  648  (E.  C.  L.  R.  vol.  20).  [Crompton,  J.— 
The  question  is,  whether  the  objection  was  really  made  bon&  fide ;  not 
whether  the  justices  thought  so.]  The  test  is,  whether  the  justices  have 
authority  to  commence  the  inquiry :  if  they  have,  their  finding  as  to  the 
fact  which  is  to  give  jurisdiction  is  conclusive:  Regina  v.  Bolton,  1  Q. 
B.  66  (E.  C.  L.  R.  vol.  41).  [Erlb,  J.,  referred  to  Thompson  v,  Ingham, 
14  Q.  B.  710  (E.  C.  L.  R.  vol.  68),  and  Regina  v.  Dayman,  7  E.  &  B. 
672  (E.  C.  L.  R.  vol.  90).]  In  Regina  v.  Colling,  17  Q.  B.  816  (E.  C. 
L.  R.  vol.  79),  it  was  held  that  the  jurisdiction  was  put  an  end  to,  because 
it  appeared  that  the  justices  had  believed  that  the  rate  was  bon&  fide 
disputed.  Lord  Campbell,  C.  J.,  said:  "They  were  not  to  consider 
*8571  ^'^^^^^^  *^®  reasons  of  *dispute  were  well  or  ill  founded ;  the 
^  question  for  them  was,  whether  or  not  the  rate  was  bonfi  fide  in 
dispute."  In  Dale  v.  Pollard,  10  Q.  B.  504  (E.  C.  L.  R.  vol.  59),  it 
was  expressly  found  that  the  justices  knew  that  there  was  a  real  dispute 
as  to  the  validity  of  the  rate.  If  the  decision  of  the  justices  on  the  fact 
is  to  be  impeached,  that  may  be  done  by  appeal  to  the  Quarter  Sessions, 
under  sect.  7.  In  Regina  v.  Cridland,  7  E.  &  B.  853,  869  (E.  C.  L.  R. 
vol.  90),  a  case  under  the  Game  Act  of  1  &  2  W.  4,  c.  32,  s.  30,  Erie,  J., 
said :  "  I  strongly  incline  to  the  opinion  that  the  true  meaning  of  the 
statute  is,  that  the  justices  ought  to  try  whether  the  defendant  enter- 
tained an  honest  belief  that  he  had  a  title."  And  be  pointed  out  that  in 
Regina  v,  Burnaby^  2  Ld.  Raym.  900,  all  the  Judges  "  agreed  that 
justices  ought  to  dismiss  a  summons,  which  is  to  result  in  a  summary 
conviction,  immediately  on  being  convinced  that  the  case  involves  a 
bon&  fide  claim  of  title  to  real  estate."  So,  here,  the  question  is,  whe- 
ther  the  justices  were  convinced. 

Mellor  (with  whom  was  WiZfe),  contri. — The  objections  appear  to  have 
been  valid :  but,  at  any  rate,  they  were  made  bon&  fide ;  and  Nunnelev, 
when  challenged  to  swear  to  his  belief  in  their  validity,  accepted  the 
challenge,  which  was  not  persisted  in.  It  is  not  necessary  that  the  ob- 
jection should  be  valid,  in  such  a  case,  for  the  purpose  of  destroying  the 
jurisdiction:  Rex  v.  The  Chapel  wardens  of  Milnrow.  5  M.  &  S.  248. 
[Lord  Campbell,  C.  J. — ^You  would  not  say  that  the  justices  were  de- 
prived of  jurisdiction  by  an  objection  palpably  frivolous,  as,  for  instance, 
that  the  rate  was  made  on  a  Friday.]  In  such  a  case  the  justices  ought, 
*R^R1  no  doubt,  to  disregard  the  ^objection:  but  this  is  not  an  objec- 
^^J  tion  of  that  character.  In  Bunbury  v.  Fuller,  9  Exch.  Ill,  140,t 
CoLEBiDOE,  J.,  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber,  said :  ^^It  is  a  general  rule,  that  no  Court  of  limited  jurisdiction 
can  give  itself  jurisdiction  by  a  wrong  decision  on  a  point  collateral  to 
the  merits  of  the  case  upon  which  the  limit  to  its  jurisdiction  depends ; 
and  however  its  decision  may  be  final  on  all  particulars,  making  up 
together  that  subject-matter  which,  if  true,  is  within  its  jurisdiction,  and, 
however  necessary  in  many  cases  it  may  be  for  it  to  make  a  preliminary 
inquiry,  whether  some  collateral  matter  be  or  be  not  within  the  limits, 
yet,  upon  this  preliminary  question,  its  decision  must  always  be  open  to 
inquiry  in  the  superior  Court."  Ex  parte  M'Fee,  9  Exch.  261,t  is  an  in- 
stance of  the  application  of  the  same  principle :  and  so  is  Bailey's  Case,  8 
E.  &  B.  607  (E.  C.  L.  B.  vol.  77),  where  affidavits  were  admitted,  for  the 
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purpose  of  impeaching  a  conviction  under  the  Masters  and  Servants  Act, 
4  G.  4,  c.  34,  by  showing  that  there  was  no  evidence  before  the  justices 
from  which  the  relation  of  master  and  servant  could  be  inferred.  (He 
was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — This  rule  must  be  absolute.  By  sect.  7  of 
Stat.  53  G.  3,  c.  127,  if  the  validity  of  the  rate  be  disputed,  and  the 
party  disputing  the  same  give  notice  to  the  justices,  the  justices  shall 
forbear  giving  judgment  thereon,  and  the  person  demanding  the  rate 
may  then  proceed  to  the  recovery  of  the  demand,  as  before  the  statute. 
Thus  the  justices  have  jurisdiction  only  where  the  rate  is  undisputed : 
if  it  be  bon&  fide  disputed  they  have  no  jurisdiction.  What  they  have 
to  *decide  is,  therefore,  Is  this  rate  bonfi  fide  disputed  ?  They  r*ocQ 
cannot  give  themselves  jurisdiction  by  deciding,  without  evidence,  '- 
that  the  dispute  is  not  bon&  fide.  Here  the  evidence  is  all  on  one  side. 
Nunneley  shows  them  a  reasonable  ground  for  questioning  the  validity, 
the  opinion  of  counsel,  and  the  proceedings  which  took  place  when  the 
rate  was  laid.  There  is  no  contradiction  as  to  this.  The  justices  say 
that  they  will  not  entertain  the  objection,  but  will  make  the  order. 
They  cannot  give  themselves  jurisdiction  by  erroneously  and  capriciously 
deciding  the  preliminary  point  contrary  to  all  the  evidence.  I  feel  much 
impressed  by  what  my  brother  Coleridge  said  in  Regina  r.  Colling,  17 
Q.  B.  828  (E.  C.  L.  R.  voL  79),  the  more  so  as  it  was  on  a  point  which 
he  has  particularly  examined.  He  says:  ^'I  do  not  agree  that  they"  (the 
justices)  "were  conclusively  judges  whether  or  not  the  rate  was  disputed 
bonfi  fide.  It  would  still  be  for  a  jury  to  decide  that  point,  if  the  mat-* 
ter  came  before  them."  Now  here  a  jury  certainly  would  say  that  the 
objections  were  made  bon&  fide.  To  show  the  want  of  jurisdiction  evi- 
dence was  given  which  was  uneontradicted :  but  the  justices,  by  a 
capricious  decision,  though,  it  may  be,  on  motives  highly  honourable, 
choose  to  say  that  they  do  not  believe  that  the  objection  was  taken  bonfi 
fide.  To  allow  this  would  be  to  give  magistrates,  in  all  similar  cases, 
an  opportunity  to  find  contrary  to  the  fact,  without  evidence. 

GoLERiBQE,  J. — I  am  of  the  same  opinion :  and  I  think  that  the  or- 
dinary question,  whether  there  was  power  in  the  magistrates  to  com- 
mence the  inquiry  into  *the  fact  which  was  to  give  them  jurisdic-  r»o£>A 
tion,  does  not  arise.  In  Rex  v.  Chapelwardens  of  Milnrow,  5  ^ 
M.  &  S.  248,  Lord  EUenborough  thus  described  the  efi'ect  of  sect.  7 : 
"  A  jurisdiction  is  created,  with  certain  exceptions ;  as,  first,  that  the 
amount  shall  not  be  beyond  lOL  ;  in  the  next  place,  it  must  b^  in  respect 
of  a  matter  where  the  validity  of  the  rate  has  not  been  questioned  in 
the  Ecclesiastical  Court.  These  are  matters  of  exception  prior  to  the 
issuing  of  a  warrant.  Unless  it  be  made  to  appear  affirmatively  before 
the  justice  that  the  amount  is  less  than  102.,  and  that  no  question  is 
made  upon  the  rate  in  the  Ecclesiastical  Court,  the  justice  would  not 
have  jurisdiction  to  issue  his  warrant.  Now  in  this  case  the  jurisdiction 
of  the  justice  is  well  initiated.  Then  comes  the  proviso  which  limits 
the  exercise  of  their  jurisdiction.  It  provides  that,  although  the  subject- 
matter  be  under  102.,  yet  if  there  should  be  a  purpose  notified  by  the 
party  who  is  brought  before  the  justices,  that  he  means  to  dispute  the 
validity  of  the  rate  or  his  liability  to  pay  it,  the  justices  shall  forbear. 
This  is  the  point  at  which  the^  are  to  hold  their  hand."  Now,  though, 
on  the  one  hand,  the  jurisdiction  is  not  taken  away  if  the  objection  on 
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the  face  of  it  appears  to  be  absurd  and  one  which  can  produce  iio  result, 
on  the  other  hand,  when  that  is«not  so,  the  magistrates  must  hold  their 
hands.  Although  the  jurisdiction  is  not  stopped  by  an  objection,  for 
instance,  that  the  rate  was  made  on  Friday,  yet,  on  the  other  band, 
when  the  objection  is  reasonable  they  are  not  entitled  to  say  that  thej 
choose  to  disbelieve  the  bona  fides.  Nothing  like  that  will  be  found  to 
be  in  the  spirit  of  any  decision  which  has  ta^en  place. 
*8f)l1  ^^i^LBj  J* — This  question  comes  before  us  in  respect  to  oar 
^  jurisdiction  under  a  writ  of  certiorari.  If  we  choose  to  issue 
that,  we  are  not  confined  to  what  appears  on  the  document  returned, 
but  have  very  large  powers  to  review  the  proceedings.  Now,  without 
coming  to  the  much  disputed  point,  whether  a  fact  which  is  in  doubt  is 
one  which  affects  the  jurisdiction  in  the  first  instance  or  one  upon  which 
magistrates  are  to  judge,  I  think  this  case  is  clear  enough.  The  juris- 
diction of  the  justices  is,  to  decide  whether  the  rate  is  made  and 
demanded.  But  then  there  is  a  collateral  point,  on  which  the  jurisdic- 
tion depends :  that  is,  whether  the  validity  of  the  rate  is  disputed.  If  it 
is,  the  justices  are  to  hold  their  hands.  That  is  collateral  to  the  merits, 
and  a  matter  on  which  the  jurisdiction  depends.  And,  as  laid  down  in 
the  judgment  of  Bunbury  v.  Fuller,  9  Exch.  140,t  "  it  is  a  general  rule, 
that  no  Court  of  limited  jurisdiction  can  give  itself  jurisdiction  by  a 
wrong  decision  on  a  point  collateral  to  the  merits  of  the  case  upon  which 
the  limit  to  its  jurisdiction  depends."  That  passage,  with  a  slight 
change  of  expression,  exactly  decides  the  point  now  before  us. 
'  Cbompton,  J. — I  am  entirely  of  the  same  opinion.  Acting  upon  the 
jurisdiction  which  this  Court  has,  to  keep  inferior  courts  within  the 
limits  of  their  jurisdiction,  we  ought  to  make  the  rule  absolute.  This  is 
a  case  where,  if  a  particular  circumstance  occurs,  the  jurisdiction  of  the 
justices  is  entirely  gone :  it  is  quite  different  from  cases  where  the  fact 
which  gives  jurisdiction  is  itself  an  ingredient  in  the  judgment  which  is 
*Rt\Ti  ^^  *^^  given  if  there  be  jurisdiction,  such  cases  as  Regina  r. 
^^^J  Dayman,  7  B.  &  B.  672  (E.  C.  L.  R.  vol.  90),  for  instance,  where 
the  magistrate,  if  he  had  jurisdiction,  would  still  have  to  decide  whether 
the  place  in  question  was  a  new  street.  It  is  different  also  from  the 
case  on  the  County  Court  Act,  Thompson  v,  Ingham,  14  Q.  B.  710  (£. 
G.  L.  R.  vol.  68),  where  the  county  court  had  to  decide  whether  title 
came  in  question.  I  agree  altogether  with  the  judgment  in  Bailej's 
Case,  3  E.  &  B.  607  (E.  C.  L.  R.  vol.  77).  If  there  was  evidence  on 
which  the  justices  might  conclude  that  the  relation  of  master  and  servau; 
existed,  their  decision  upon  that  was  final.  Why?  Because  that  made 
part  of  the  case  which  was  before  them.  But  the  matter  here,  if  i* 
happens,  removes  the  case  from  the  jurisdiction  of  the  magistrates 
altogether.  In  all  such  cases  the  principle  of  Regina  v.  Bolton,  1  Q.  6. 
66  (E.  C.  L.  R.  vol.  41),  applies.  The  judgment  in  Bunbury  v.  Fuller, 
9  Exch.  140,t  is  also  exactly  applicable.  On  the  question  whether, 
there  being  jurisdiction,  the  order  should  be  made,  the  decision  of  the 
magistrates  is  conclusive.  But  they  cannot  give  themselves  jurisdiction. 
The  facts  are  quit^  clear  upon  the  affidavits.  Rule  absolute. 
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*Ex  parte  LEE,  LL.D.     June  12.  [*863 

This  Court  refused  to  grant  a  mandamus  requiring  the  visitors  named  in  the  charter  of  tbo 
College  of  Doctors'  Commons  to  inquire  into  the  mode  in  which  the  College,  under  stat.  20 
Jt  21  Viet  c.  77,  ss.  116, 117,  had  exercised  their  discretion  as  to  the  surrender  of  their 
ohajter  and  the  disposition  of  their  property. 

Collier  moved  for  a  rule  to  show  cause  whv  a  mandamus  should  not 
issue,  directing  The  Visitors  of  The  College  of  boctors  of  Law,  Exeroent 
in  the  Ecclesiastical  and  Admiralty  Courts,  to  exercise  their  visitatorial 
authority.     The  following  facts  appeared  on  aflSdavit. 

By  charter  of  22d  June,  8  G.  3,  the  then  Official  Principal  and  Dean 
of  the  Court  of  Arches  and  Judge  of  the  Prerogative  Court  of  Canter- 
bury, the  then  Judge  of  the  High  Court  of  Admiralty,  the  then  Advocate 
Genera),  and  fourteen  Doctors  of  Law  of  the  Universities  of  Oxford  or 
Cambridge,  exercent  in  the  Ecclesiastical  and  Admiralty  Courts,  and 
their  snccessors,  were  incorporated  by  the  name  of  The  College  of  Doc- 
tors of  Law,  Exercent  in  the  Ecclesiastical  and  Admiralty  Courts ;  to 
consist  of  a  president,  namely,  the  Dean  of  the  Arches  for  the  time 
beion,  and  of  such  Doctors  of  Law  of  either  of  the  Universities  of 
Oxford  or  Cambridge  who  should  have  been  admitted  advocates  in 
purpnance  of  the  rescript  of  the  Archbishop  of  Canterbury,  and  elected 
fellows  of  the  college  in  the  manner  after  mentioned ;  and,  among  other 
grants,  were  enabled  to  raise  any  sum  or  sums  of  money,  not  exceeding 
30,000?.,  and  empowered  to  purchase,  hold,  and  enjoy,  in  perpetuity  or 
otherwise,  for  them  and  their  successors,  any  books,  manuscripts,  goods, 
chattels,  or  any  other  thing  whatsoever;  and  also  to  purchase,  takis, 
hoW,  and  enjoy,  in  *perpetuity  or  otherwise,  any  lands,  tenements,  ri^of^A 
or  hereditaments  whatsoever,  not  exceeding  the  yearly  value  of  L 
10002.  in  the  whole,  to  them  and  their  successors,  without  incurring  any 
of  the  penalties  or  forfeitures  of  the  Statutes  of  Mortmain,  or  of  any  of 
them.  And  it  was  declared  that  it  should  be  lawful  for  any  body  or 
bodies  corporate,  person  or  persons,  to  give,  grant,  bargain,  demise, 
sell,  or  convey  any  lands,  tenements,  or  hereditaments  whatsoever,  not 
exceeding  the  said  value  of  10002.  a  year  in  the  whole,  to  the  said 
college,  and  for  the  use  end  benefit  of  the  said  college,  and  their 
successors,  without  license  of  alienation  in  mortmain ;  and  that  it  should 
and  might  be  lawful  for  them  and  their  successors  to  alien  or  raise 
money  on  any  part  of  their  estates,  at  their  pleasures.  ^^And  the  said 
college  shall  govern  themselves,  and  all  their  proceedings  and  business, 
according  to  the  statutes,  rules,  orders,  and  by-laws  to  be  made  as 
hereinafter  is  mentioned."  Rules  followed  for  the  admission  of  fellows ; 
and  there  was  given  to  the  ^'  president  and  fellows,  and  their  successors, 
for  ever,  full  power  and  authority,  from  time  to  time,  to  make,  constitute, 
ordain,  and  establish,  such  and  so  many  reasonable  by-laws,  rules,  orders, 
ordinances,  and  constitutions,  as  they  or  the  greater  part  of  them,  being 
there  present,  shall  judge  proper  and  necessary,  for  the  regulation  and 
management  of  the  possessions  and  revenues  of  the  said  college ;  and 
the  same,  from  time  to  time,  as  they  may  see  occasion,  to  vary,  alter,  or 
revoke ;  and  to  make  such  new  orders  and  regulations  in  their  stead,  as 
they  shall,  to  the  best  of  their  judgments  and  discretions,  think  most 
proper  and  expedient,  so  as  the  same  be  just,  honest,  and  reasonable, 
sua  no  way  repugnant  or  contrary,  to  the  laws  of  this  Our  realm.    An4 
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♦ftfi'il  ^^^  *Royal  will  and  pleasure  is  that  a  majority  of  the  members 
^  of  the  college  shall  be  present  at  any  meeting  when  business  is 
to  be  transacted,  and  that  a  majority  of  those  present  must  concur  in 
any  act,  which  shall  be  binding  upon  the  college."  "Piovided  also, 
that,  if  d,ny  abuses  or  differences  shall,  at  any  time  hereafter,  arise  and 
happen  concerning  th^  government  or  affairs  of  the  said  college,  whereby 
the  constitution,  progress,  improvement,  and  business  thereof  may  suffer 
or  be  hindered,  in  such  case  we  do  hereby,  for  us,  our  heirs  and  succes- 
sors, assign,  constitute,  authorize,  and  appoint  the  Most  Reverend  the 
Lord  Archbishop  of  Canterbury,  the  Lord  Chancellor  or  Lord  Keeper 
of  our  Great  Seal  of  Great  Britain,  the  Lord  Keeper  of  our  Privy  Seal, 
and  our  two  principal  Secretaries  of  State,  for  the  time  being,  to  be 
visitors  of  the  said  college,  with  full  power  and  authority  to  them,  or 
any  three  or  more  of  them,  from  time  to  time,  to  compose  and  redress 
any  such  differences  or  abuses.*' 

Before  and  at  the  time  of  the  passing  of  stat.  20  &  21  Vict.  c.  77, 
''  To  amend  the  law  relating  to  probates  and  letters  of  administration  in 
England,"  John  Lee,  LL.D.,  was,  and  thence  hitherto  had  been,  and 
still  was,  a  fellow  of  the  college.  On  23d  April,  1858,  be  sent  to  each 
of  the  visitors  a  memorial,  signed  by  himself.  The  memorial  set  out 
extracts  from  the  charter,  and  a  list  of  the  president  and  fellows  of  the 
college.  It  stated  that,  under  the  charter,  the  college  was  now  seised 
and  possessed  of  divers  lands,  tenements  and  hereditaments,  and  personal 
estate  and  effects.  It  then  referred  to  stat.  20  &  21  Vict.  c.  77,  and 
especially  to  sects.  116  and  117. 

*8661  *Sect.  116  authorizes  the  college  "  from  time  to  time  hereafter 
-■  to  let,  sell,  or  exchange  for  other  real  or  personal  estate,  or  both, 
all  or  any  part  of  the  real  and  personal  estate  which  shall  for  the  time 
being  belong  to  the  said  college,  either  directly  or  through  the  medium 
of  any  trustee  or  trustees,  and  to  lay  out  the  moneys  to  be  received  on 
any  such  sale  or  exchange,  or  otherwise,  belonging  to  the  said  college 
as  aforesaid,  in  the  purchase  of  other  real  or  personal  estate,  or  both, 
but  so  that  the  said  college  shall  not  at  any  one  time  hold  or  enjoy  real 
estate  of  a  yearly  value  exceeding  10002.  in  the  whole,  and  to  pay,  apply, 
and  dispose  of  the  income  of  all  the  real  and, personal  estate  which  shall 
for  the  time  beins  belong  to  the  said  college  as  aforesaid  to  or  for  the 
benefit  of  such  body  or  bodies  politic  or  corporate,  or  person  or  persons, 
whether  being  or  including,  or  not  being  or  including,  the  said  college, 
and  all  or  any  individual  members  or  member  thereof  for  the  time  being, 
and  generally  for  such  purposes  and  in  such  manner  as  the  said  college 
shall  think  fit ;  and  further,  to  alien  and  dispose  of  all  or  any  part  of 
such  real  and  personal  estate,  and  the  proceeds  of  any  sale  thereof^ 
either  by  way  of  donation,  voluntary  dispositioni  or  otherwise,  unto, 
between,  or  amongst  any  body  or  bodies  politic  or  corporatei  or  any 
person  or  persons  whatsoever,  whether  being  or  not  being  a  member  or 
members  of  the  said  college :  Provided  always,  that  no  donation  or  other 
voluntary  disposition  of  the  corpus,  or  any  part  of  the  corpus,  of  the 
real  and  personal  estate  of  the  said  college  to  any  person  or  persons 
being  a  member  or  members  thereof  at  the  time  of  snch  donation  or 
*S&I1  ^^^^^  voluntary  disposition  shall  be  effectual  without  *the  previous 
J  consent  thereto  of  a  majority  of  the  members  of  the  saia  college 
present  at  any  meeting  of  the  college,  and  the  receipt  of  the  treasurer 
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for  the  time  being  of  the  said  college  shall  be  an  effectual  discharge  for 
all  gross  annual  and  other  sums  which  shall  for  the  time  being  belong  or 
be  payable  to  the  said  college." 

Sect.  117  enacts  that  "  it  shall  be  lawful  for  the  said  college,  at  any 
time  after  a  resolution  to  that  effect  shall  have  been  come  to  at  a  meeting 
of  the  college,  by  a  majority  of  the  members  present  at  such  meeting, 
to  surrender  and  yield  up  to  Her  Majesty,  Her  heirs  or  successors,  at 
such  time  as  in  such  resolution  shall  be  determined,  the  charter  of 
incorporation  of  the  said,  college,  and  all  franchises  and  privileges 
thereby  conferred,  or  which  shall  for  the  time  being  belong  to  the  said 
college ;  and  upon  and  by  such  surrender  the  said  corporation  shall  be 
dissolved,  and  shall  cease  to  exist,  for  all  purposes  whatsoever  (except 
so  far  as  its  existence  may  be  requisite  for  the  saving  of  the  rights  of 
Her  Majesty,  Her  heirs  and  successors,  and  of  all  and  every  person  and 
persons,  body  and  bodies  politic  or  corporate,  whatsoever  other  than  the 
said  college),  and  all  real  and  personal  estate  which  at  the  time  of  such 
dissolution  of  the  said  college  shall  belong  to  the  said  college  for  its  own 
use  and  benefit,  either  directly  or  through  the  medium  of  any  trustee  or 
trustees,  shall  thenceforth  belong,  for  all  the  estate  and  interest  therein 
which  at  the  time  of  such  dissolution  belonged  to  the  said  college  abso- 
lutely, to  all  the  persons  who  at  the  time  of  such  dissolution  thereof 
shall  be  the  president  and  fellows  of  the  said  college,  in  equal  shares  as 
tenants  in  common,  to  and  for  their  own  use  and  benefit  *respec-  r^ooo 
tively,  but  subject  to  any  charges  or  encumbrances  affecting  the  ^ 
same  at  the  time  of  such  dissolution,  .and  all  real  and  personal  estate  of 
which  the  said  college  at  the  time  of  such  dissolution  thereof  be  seised 
or  possessed,  upon  any  trust  or  trusts,  shall  thereupon  become  vested  in 
the  four  persons  who  at  the  time  of  such  dissolution  shall  be  the  presi- 
dent and  three  senior  fellows  of  the  said  college,  as  joint  tenants,  their 
heirs,  executors,  or  administrators,  according  to  the  nature  of  the  real 
and  personal  estates  respectively,  upon  the  trust  or  trusts  affecting  the 
same  respectively." 

This  Act  came  into  operation  on  11th  January,  1858.  On  13th 
January,  1858,  a  notice  was  sent  to  each  of  the  fellows  of  the  said 
college  intimating  that,  on  a  meeting  to  be  held  on  loth  January  then 
instant,  a  motion  would  be  made  for  surrender  of  the  said  charter,  and 
the  disposition  by  sale  or  otherwise  of  the  college  property  for  the  com- 
mon benefit  of  the  then  members ;  and  that,  until  steps  could  be  taken 
for  carrying  out  the  above  objects,  the  real  property  of  the  society  should 
be  vested  in  trustees,  according  to  the  terms  of  the  Probate  and  Admin- 
istration Act,  20  &  21  Vict.  c.  77,  s.  116,  for  the  use  and  benefit  of  the 
present  members  of  the  Society :  and  that  a  portion  of  the  fund  (18,000/. 
consols)  then  standing  in  the  name  of  the  college  in  the  books  of  the 
Bank  of  England  should  be  at .  once  appropriated  to  each  member  of 
the  college,  reserving  a  sufficient  sum  for  the  purpose  of  defraying  the 
necessary  expenditure  of  the  society  till  it  should  cease  to  exist. 

Dr.  Lee  wrote  a  letter  of  remonstrance  to  the  Treasurer  of  the  college. 
The  meeting  was  held  on  15th  January,  1858.  Nineteen  fellows  were 
present.  The  *motion  referred  to  in  the  foregoing  notice  was  r#o^Q 
put,  but  afterwards  withdrawn  ;  and  a  resolution  was  carried,  by  ^ 
a  majority  of  the  fellows  then  present,  that  the  property  of  the  society 
should,  as  soon  as  might  be,  vest  in  the  then  present  members  of  the 
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society,  and  that,  with  such  view,  a  committee  should  be  appointed  in 
order  to  carry  into  effect  such  the  resolution  of  the  society,  and  to  take 
an  opinion,  if  necessary,  of  counsel.  And  certain  of  the  fellows  wer(» 
thereupon  appointed  as  a  committee  for  carrying  out  such  resolution. 

A  meeting  was  held  on  27th  January,  1868,  when  the  following  reso- 
lution (by  way  of  amendment  on  a  previous  motion)  was  passed.  '^  Re- 
solved, with  the  consent  of  a  majority  of  the  members  of  the  college 
present  at  this  meeting,  that  the  sum  of  600^.  consolidated  three  per 
cent,  annuities,  parcel  of  the  sum  of  18,000^.  like  annuities  standirg  in 
the  books  of  The  Governor  and  Company  of  the  Bank  of  England,  in 
the  name  of,  and  belonging  to,  '  the  College  of  Doctors  of  Law  exercent 
in  the  Ecclesiastical  and  Admiralty  Courts,'  be  transferred,  by  way  of 
donation  and  voluntary  disposition,  to  or  according  to  the  direction,  and 
on  the  account,  and  for  the  absolute  use,  of  every  of  the  present  mem- 
bers of  this  college :  provided  that  any  and  every  of  the  present  mem- 
bers of  this  college  who,  for  the  space  of  three  calendar  months  after  a 
copy  of  this  resolution  signed  by  the  treasurer  of  this  college  shall  have 
been  delivered  to  or  sent  through  the  post  addressed  to  him  at  his  cham- 
bers in  Doctors  Commons,  or  his  usual  place  of  abode,  shall  neglect  or 
refuse  to  signify  in  writing  to  the  treasurer  of  this  college  his  accept- 
ance of  such  sum  of  6007.  consolidated  three  per  cent,  annuities,  shall 
^QYoi  ^^^  ^^  entitled  to  have  the  same  ^transferred  to  or  according  to 
^  his  direction,  and  on  his  account ;  but  the  same  shall  continue 
the  property  of  this  college,  and  shall  be  dealt  with  and  disposed  of  in 
all  respects  as  such,  as  if  this  present  resolution  had  not  been  made; 
but  no  such  neglect  or  refusal  shall  in  any  manner  affect  this  resolution 
as  to  any  sum  of  600/.  consolidated  three  per  cent,  annuities,  other  than 
that  to  which  such  neglect  or  refusal  may  relate."  Amendments  were 
proposed,  with  a  view  of  delaying  the  carrying  out  of  this  resolution, 
but  were  negatived.  Two  doctors  then  gave  notice  of  appeal  to  the 
visitors. 

On  4th  February,  1858,  a  meeting  of  the  college  was  held,  when 
a  resolution  was  passed  for  vesting  the  property  of  the  college,  exclusive 
of  funded  property  and  cash,  in  five  fellows,  as  trustees  for  effecting  the 
disposition  of  the  property. 

The  memorial  then  stated  that  differences  existed  among  the  members 
of  the  college,  touching  the  propriety  of  surrendering  the  charter,  and 
concerning  the  affairs  of  the  college.  And  Dr.  Lee  stated  his  own  con- 
viction that  the  surrender  of  the  charter  and  the  appropriation  of  the  pro- 
perty woul4  constitute  a  breach  of  trust,  and  would  not  be  justified  by  the 
Act  of  Parliament:  and  he  added,  at  considerable  length,  arguments  in 
favour  of  his  views ;  and  he  concluded  as  follows. 

'^  Your  memorialist  therefore  prays  that  the  said  visitors,  under  the 
powers  bestowed  upon  them  by  the  said  charter,  may  institute  an  inqnirj 
into  the  differences  and  abuses  hereinbefore  mentioned  concerning  the 
government  and  affairs  of  the  said  college,  and  into  the  premises  gene- 
rally, and  that  they  will  be  pleased  to  make  such  order  restraining  the 
*87n  ®*^^  ^^  alienation  of  the  *estate  or  property,  real  or  personal,  of 
-'  the  said  college,  or  any  portion  thereof,  and  institute  such  inqoiry 
into  the  said  several  dealings  of  the  said  president  and  fellows  with  the 
said  estate  and  property,  and  that  they  will  grant  such  other,  and  fur- 
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cher  relief,  or  make  such  other  order  in  the  premises,  as  to  them  shall 
seem  meet." 

The  affidavits  then  stated  facts  for  the  purpose  of  showing  a  virtual 
refusal  on  the  part  of  the  several  visitors. 

Collier  now  contended  that  the  visitors  had  a  general  power  of  con- 
trolling the  acts  of  the  corporation,  and  of  inquiring  whether  the  dis^ 
ere t ion  vested  in  the  corporation  had  been  properly  exercised. 

Per  CuRiAM.(a) — It  does  not  appear  that  the  power  of  disposing  of 
the  property  is  in  the  visitors.  This  is  only  a  dispute  among  the  mem- 
bers of  the  corporation  as  to  the  way  in  which  they  shall  exercise  their 
powers.  Rule  refused. 

(a)  Lord  CampbeU,  G.  3,,  Coleridge,  Brie,  and  Crompton,  Jb. 
END  OF  TRINITY  TERM. 


♦MEMORANDUM.  [♦872 

At  the  close  of  this  Term,  Sir  John  Taylor  Coleridge,  Enight,  re- 
signed the  office  of  Judge  of  this  Court.  He  had  previously  been  sworn 
in  a  member  of  Her  Majesty's  Privy  Council.     In  the  Vacation, 

Hugh  Hill,  Esq.,  one  of  Her  Majesty's  Counsel,  was  appointed  a 
Judge  of  this  Court,  having  previously  been  called  to  the  degree  of  the 
coif,  when  he  gave  rings  with  the  motto,  Nil  niai  crime.  Ho  afterwards 
received  the  honour  of  knighthood. 


CASES 


ARGUED  AND  DETERMINED 


IN 


Crinitij  Satatinn, 


XXI.  &  XXII.  VICTOBIA.    1858.  (a) 


The  Judges  of  the  Court  of  Queen's  Bench  who  generally  sat  in  Bane 
in  this  Vacation,  were : 

WiGHTMAN,  J.  CbOMPTON,  J,  . 

Erlb,  J.  Hill,  J. 


HAIGH  V.  The  Guardians  of  NORTH  BIERLEY  Union.    June  14. 

The  gnardians  of  a  poor  law  Union,  suspecting  fraud  by  their  clerk  in  the  Union  aoeoact«, 
employed  plaintiff  to  inrestigate  them,  and,  during  the  progress  of  such  inVeiitigation,  and 
after  ^e  appointment  of  a  new  clerk,  also  employed  plaintiff  to  make  up  the  Union  aeooonM 
for  the  last  half  year,  which  inyolred  a  fresh  investigation  by  him  into  the  old  aecoontj. 
Plaintiff  was  employed  under  three  several  resolutions  of  the  Board  of  Guardians,  entered  in 
their  minute  book ;  but  no  oontxact  was  made  under  the  seal  of  the  board.  In  an  action  bj 
plaintiff  against  the  board  for  work  and  labour, 

Held,  by  Erie,  J.  (dubitante  Crompton,  J.),  that,  as  the  work  done  by  plaintiff  was  incidental 
and  necessary  to  the  purposes  for  which  the  Board  of  Guardians  were  created,  and  had  been 
performed  by  plaintiff  at  the  request  of  the  board,  he  was  entitled  to  recover,  though  ih« 
contract  was  not  under  seal. 

Declaration  for  money  payable  by  defendants  to  plaintiiT  for  work 
*A741  ^^^^  ^^^  materials  provided,  *and  journeys  taken  and  expenses 
^  incurred,  by  plaintiff  for  defendants,  at  their  request ;  for  money 
paid ;  and  for  moneys  due  on  accounts  stated. 

Pleas.  1.  Except  as  to  150{. :  Never  indebted.  2.  Payment  into 
Court  of  1501. 

The  plaintiff  took  issue  upon  the  first  plea :  and,  as  to  the  second, 
accepted  the  money  paid  into  Court. 

On  the  trial,  before  Martin,  B.,  at  the  last  Spring  Assizes  for  York- 
shire, it  appeared  that  the  plaintiff  claimed  2772.  13«.  7(2.  for  his  ser- 
vices to  the  defendants  as  accountant,  under  the  following  circumstances. 
In  January,  1857,  the  Board  of  Guardians,  having  reason  to  believe 
that  their  clerk  had  been  guilty  of  irregularity  and  defalcation  in  keep- 
ing the  Union  accounts,  engaged  the  plaintiff  to  investigate  the  books, 
under  the  following  order. 

(a)  The  Court  of  Queen's  Bench  sat  in  Banc  on  the  14th,  15th,  )6th|  17th,  25th,  and  26tli 
if  June ;  and,  for  the  deliTCzy  of  Judgments  only,  on  3d  July. 
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"  Resolved"  "  that  Mr.  Thomas  Haigh^  of  Bradford,  be  appointed  to 
audit  the  accounts  of  the  Union." 

"  Resolved"  "  that  Mr.  Haigh  be  furnished  with  any  books  required 
by  him  for  the  investigation  of  the  accounts." 

On  5th  February,  1857,  the  board  passed  a  resolution  to  appoint  a 
new  clerk ;  and  the  books  of  the  Union  were  placed  in  the  plaintiff's 
hands  for  investigation.  The  plaintiff,  having  explained  his  plan  of 
investigation  to  the  board,  which  was  approved  of  by  them,  proceeded 
with  the  investigation,  which  resulted  in  the  discovery  of  considerable 
frauds  by  the  late  clerk,  extending  over  eight  years.  The  new  clerk 
was  appointed  on  19th  February,  1857.  While  the  investigation  was 
proceeding,  the  board,  on  26th  March,  1857,  passed  the  following  reso- 
lution. 

^'Ordered  that  Mr.  Haigh,  accountant,  be  authorized  *and   r^ofrc 
required  to  make  up  the  books  and  prepare  the  whole  of  the   ^ 
accounts  of  the  Union  for  the  next  audit,  he  having  all  the  books  before 
him." 

On  21st  May,  1857,  the  board  passed  the  following  resolution. 

^'  Mr.  Haigh  having  reported  to  the  Board  that  considerable  discre- 
pancies existed  between  the  non-settled  and  general  ledgers  from  the 
commencement  of  the  Union  to  the  end  of  the  September  half  year  last 
past :  Resolved  that  Mr.  Haigh  investigate  the  accounts,  and  ascertain 
the  bearing  which  the  discrepancies  have  on  the  accounts  of  the  several 
townships  in  the  Union,  and  report  thereon  to  the  Board  on  Thursday 
next." 

On  11th  June,  1857,  the  board  passed  the  following  resolution. 

'^  Resolved,  that  Mr.  Haigh  be  informed  that  the  board  wish  him  to 
conclude  the  making  up  of  the  accounts  with  the  least  possible  delay, 
that  the  clerk  may  have  the  books  at  the  offices  of  the  board." 

On  20th  August,  1857,  the  following  minute  was  entered  upon  the 
books. 

"  The  clerk  was  directed  to  apply  to  Mr.  Haigh,  and  desire  him  to 
send  in  his  bill  for  making  up  the  accounts  of  the  late  clerk." 

The  plaintiff  accordingly  sent  in  his  bill  for  277/.  13«.  7d.,  of  which 
nil,  68.  was  for  the  investigation  of  the  accounts  of  the  late  clerk,  the 
remainder  for  preparing  the  accounts  of  the  Union  for  the  next  audit ; 
which  preparation,  however,  according  to  the  particulars  of  the  bill, 
involved  a  fresh  investigation  into  the  accounts  of  the  late  clerk,  for  the 
purpose  of  correcting  the  standing  balances.  It  was  objected,  on  behalf 
of  the  defendants,  that  they  were  not  liable,  inasmuch  as  they  had  not 
contracted  under  seal  for  the  plaintiff's  services,  *and  that  those  r-dt^ona 
services  were  not  incidental  to,  and  necessary  for  carrying  on,  the  ^ 
business  of  the  corporation ;  and,  further,  that,  as  the  plaintiff's  services 
were  such  as  ought,  by  law,  to  have  been  performed  by  the  regular  clerk 
to  the  guardians,  the  board  had  acted  ultra  vires  in  employing  the  plain- 
tiff for  that  purpose.  It  was  also  objected  that  the  charges  were  un- 
reasonable in  amount.  The  learned  Judge  overruled  the  objections  in 
law,  and  left  it  to  the  jury  to  say,  first,  whether  the  work  had  been  done 
in  pursuance  of  the  resolutions,  and,  if  so,  whether  the  amount  claimed 
was  a  proper  one.  The  jury  found  for  the  plaintiff  on  both  points,  and 
returned  a  verdict  for  the  whole  amount  claimed. 

Hugh  Hilly  in  last  Easter  Term,  obtained  a  rule  to  show  cause  why 
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the  verdict  and  judgment  should  not  be  set  aside,  and  a^  new  trial  had, 
''  on  the  ground  that  the  evidence  showed  that  the  employment  of  the 
plaintifF  was  not  by  a  contract  under  the  seal  of  the  defendants,  and  that 
the  object  of  the  employment  was  not  essentially  necessary  for  carrying 
the  purposes  of  the  corporation  into  execution,  and  that  the  whole,  if 
not,  a  material  part,  of  the  work  for  which  the  plaintiff  seeks  to  recover 
was  work  which  the  defendants  were  bound,  by  law,  to  employ  their  clerk 
to  perform,  and  that  the  defendants  could  not,  by  law,  employ  the  plain- 
tiff as  an  accountant  to  do  the  work." 

Manisty  and  CleoBby  now  showed  cause. — ^First,  the  engagement  of 
the  plaintiff  by  the  defendants  is  not  a  contract  at  all.      It  was  ao 
employment  of  him  from  hour  to  hour,  and  amounts,  at  the  most,  to  an 
implied    contract   only.     [Erle,   J. — It  is  rather  a  tacit    contract. 
Crompton,  J. — It  is  not  the  less  a  direct  contract  because  it  arises  from 
*8771   ^^^^  ^^  hour.     Still,  it  seems  unreasonable  '^'that  an  order  under 
^  seal  should  be  necessary  for  each  stage  of  the  plaintiff's  services.] 
That  is  what  the  plaintiff  contends.     Such  a  rule  could  never  be  carried 
out.     [Erle,  J. — ^Is  there  any  provision  in  stat.  6  &  6  W.  4,  c.  69, 
empowering  the  Board,  though  created  a  corporation  by  the  Act  (sect  7), 
to  contract  without  seal?]    There  is  no  express  enactment  to  that  effect. 
But  all  that  sect.  7  enacts  is,  that  the  board  '^  may"  use  a  common  seal. 
Sect.  4  &  5  W.  4,  c.  76,  s.  38,  provides  that  "no  act  of"  any  meeting 
of  the  board  '^  shall  be  valid  unless  three  members  shall  be  present  and 
concur  therein ;"  but  makes  no  mention  of  the  seal  of  the  board  as  an 
element  of  validity.    Further,  the  services  of  the  plaintiff  were  incidental 
and  ancillary  to  the  carrying  on  by  the  Guardians  of  the  ordinary  busi- 
ness of  the  Union,  and  need  not,  therefore,  be  contracted  for  by  seal. 
Arnold  v.  The  Mayor  of  Poole,  4  M.  &  G.  860  (E.  C.  L.  R.  vol.  43),  and 
Mayor  of  Ludlow  v,  Charlton,  6  M.  &  W.  815,t  may  be  relied  on  by  the 
other  side.     But  in  those  cases  the  subject-matter  of  the  contract  was 
not  one  which  arose  out  of  the  ordinary  course  of  business  of  the  cor- 
poration.    Clarke  v.  The  Cuckfield  Union,  1  Low.  &;  M.  81,(a)  is  a  strong 
authority  for  the  plaintiff.    In  that  case,  which  has  never  been  overruled, 
all  the  cases  bearing  upon  the  point  were  discussed  and  considered ;  and 
the  decisions  in  Sanders  v,  St.  Neot's  Union,  8  Q.  B.  810  (E.  C.  L.  R. 
vol.  55).  and  Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company, 
6  A.  &  E.  829  (E.  C.  L.  R.  vol.  33),  which  are  also  authorities  in  favour 
of  the  plaintiff,  were  upheld  by  the  Court.     [Crompton,  J. — Paine  r. 
Strand  Union,  8  Q.  B.  326,  is  against  you.]    There  the  contract  was 
held  not  to  be  necessarily  incident  to  the  purposes  of  the  corporation. 
i^Qfjo-i  ^Henderson  v.  Australian  Royal  Mail  Steam  Navigation  Company, 
^'/^-l  5  E.  &  B.  409  (E.  C.  L.  R.  vol.  85),  is  also  an  authority  for  the 
plaintiff.     Here,  moreover,  the  contract  has  been  executed ;  and  there- 
fore the  defendants  cannot  avail  themselves  of  this  technical  objection : 
Lowe  V.  North- Western  Railway  Company,  18  Q.  B.  632  (E.  C.  L.  R. 
vol.  83).     Diggle  t;.  London  and  Blackwall  Railway  Company,  5  Exch. 
442,f  may  be  relied  on  for  the  defendants :  but  Erie,  J.,  in  giving  judg- 
ment in  Henderson  v.  Australian  Royal  Mail  Steam  Navigation  Com-  * 
pany^  5  E.  &  B.  409  (E.  C.  L.  R.  vol.  85),  said  that,  unless  Diggle  r. 
London  and  Blackwall  Railway  Company,  5  Exch.  442,t  could  be  dis- 
tinguished on  the  ground  that  the  contract  there  did  not  arise  out  of  the 

(a)  In  the  Bail  Coart>  before  Wightman,  J. 
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ordinary  coarse  of  business  of  the  companj,  the  case  was  in  conflict  with 
the  other  authorities,  and  he  could  not  adhere  to  it.  One  of  the  latest 
cases,  and  one  which  is  strongly  in  favour  of  the  plaintiff,  is  Australian 
Royal  Mail  Steam  Navigation  Company  t;.  Marzetti,  11  Exch.  228.t 
[Crompton,  J. — There  the  action  was  by  the  corporation,  upon  a  pro- 
mise by  the  defendant :  and  therefore  there  was  no  necessity  for  their 
seal,  any  more  than  if  a  bond  had  been  given  to  them.]  In  Kent's 
Commentaries,  vol.  II.  part  IV.  Lect.  33  (6),  it  is  said  that  "it  was 
decided  by  the  Supreme  Court  of  the  United  States,  in  the  case  of  The 
Bank  of  Columbia  v,  Patterson,  7  Cranch  299,  that  whenever  a  corpo- 
ration aggregate  was  acting  within  the  range  of  the  legitimate  purpose 
of  its  institution,  all  parol  contracts  made  by  its  authorized  agents  were 
express  and  binding  promises  of  the  corporation ;  and  all  duties  imposed 
upon  them  by  law,  and  all  benefits  conferred  at  their  request,  raised 
implied  promises,  for  the  enforcement  of  which  an  action  lay." 

^Secondly,  it  is  objected  that  the  plaintiff's  services  were  such  r*o»TQ 
as  fell  within  the  ordinary  duties  of  the  clerk  to  the  Board  of  ^ 
Guardians.  That  objection,  even  if  good,  would  apply  only  to  part  of 
such  services,  namely,  the  making  up  of  the  accounts  for  the  half  year. 
But  even  that  duty,  under  the  particular  circumstances,  amounted  to 
much  more  than  the  ordinary,  making  up  of  the  books  by  the  clerk, 
inasmuch  as  it  involved  a  fresh  investigation  of  the  accounts  of  the 
former  clerk.  And,  as  to  the  first  investigation  of  those  accounts,  that 
was  clearly  not  within  the  ordinary  duties  of  the  clerk  to  the  guardians. 
It  would  have  been  utterly  impossible  for  the  clerk,  without  neglecting 
his  other  duties,  to  perform  it  without  assistance. 

Overend  and  Kemplay,  contrJ. — First,  the  plaintiff's  services  were 
such  as  ought  to  have  been  discharged  by  the  clerk  to  the  guardians ; 
and  the  guardians  acted  ultra  vires  in  engaging  the  plaintiff  to  perform 
them.  The  making  up  of  the  accounts  for  the  half  year  was  clearly 
within  the  functions  of  the  clerk ;  and  the  new  clerk  had  been  appointed 
some  time  before  the  order  was  given  to  the  plaintiff.  And,  as  to  the 
first  investigation  into  the  accounts  of  the  former  clerk,  it  cannot  be 
reasonably  contended  that  it  falls  within  the  term  "  extraordinary  ser- 
vices," for  which,  by  arts.  153,(a)  172,(6)  of  the  Consolidated  General 
Order  of  the  Poor  Law  Commissioners,  24th  July,  1847,  the  guardians 
are  empowered  to  employ  and  pay  an  assistant.  The  duties  of  the  clerk 
to  the  guardians  are  set  out  in  art.  202(e)  of  *the  same  general  r4cooA 
order,  and  clearly  embrace  such  an  investigation  as  this.  And,  ■- 
even  if  they  dd  not,  the  guardians  ought  to  have  called  a  committee  ^'  to 
consider  and  report"  on  the  subject.(e2)  [Crompton,  J. — The  plaintiff's 
services  must  be  considered  as  preliminary  to  that.]  Secondly,  even  if 
the  guardians  had  power  to  make  such  a  contract  as  this,  they  were 
bound  to  make  it  under  seal.  In  Church  v.  The  Imperial  Gas  Light 
and  Coke  Company,  6  A.  &  E.  846  (E.  C.  L.  R.  vol.  33),  it  was  held 
that  there  was  no  distinction  between  executed  and  executory  parol  con- 
tracts by  a  company,  as  to  their  rights  and  liabilities  to  sue  and  be  sued 
upon  them.  And  neither  that  case  nor  Beverley  v.  The  Lincoln  Gas 
Light  and  Coke  Company,  6  A.  &  E.  829  (E.  C.  L.  R.  vol.  33),  are 

(a)  Glen's  Consolidated  and  other  Orders,  &o.,  p.  95  (4th  ed.). 
{h)  Glen,  p.  110.  (e)  Glen,  p.  124. 

{d)  Art  40.    Glen,  p.  20. 
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authorities  for  the  plaintiff.  In  the  first,  the  defendants  were  a  com- 
pany established  for  trading  purposes  of  a  peculiar  character,  and  the 
contract  was  directly  incidental  to  such  purposes :  in  the  second,  the 
decision  was  mainly  founded  upon  the  supposed  analogy  of  the  authori- 
ties upholding  actions  by  corporations  aggregate  for  use  and  occupation, 
and  upon  the  peculiar  nature  of  that  action.  Lowe  v.  North  Western 
Railway  Company,  18  Q.  B.  632  (E.  C.  L.  R.  vol.  83),  which  was  cited 
as  un  authority  to  the  contrary,  was  decided  chiefly  on  the  ground  that 
the  defendants  had,  under  The  Companies  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  16,  s.  97,  express  authority  to  contract,  in  a  parti- 
cular mode,  by  parol.  In  Homersham  v.  Wolverhampton  Waterworks 
Company,  6  Exch.  137,t  where  there  was  no  evidence  of  the  parol  con- 
tract having  been  made  by  the  company  in  the  manner  permitted  by 
that  Act,  and  in  Finlay  v,  Bristol  and  Exeter  Railway  Company,  7 
♦fiSn  ^^^^'  409,f  where  there  was  no  *evidence  of  the  parol  contract 

-^  having  been  made  by  the  company  in  the  manner  permitted  by 
their  private  Act,  the  Court  held  that  there  was  no  legal  contract.  In 
the  latter  case,  and  in  Smart  v.  Guardians  of  the  West  Ham  Union,  10 
Exch.  867,t  which  is  also  an  authority  in  favour  of  the  defendants, 
Parke,  B.,  referred  to  Sanders  v.  St.  Neot's  Union,  8  Q.  B.  810  (E.  C. 
L.  R.  vol.  55),  and  stated  that  he  did  not,  at  the  trial,  overrule  the 
objection  that  the  contract  was  not  under  seal,  Diggle  v.  London  and 
Blackwall  Railway  Company,  5  Exch.  442,t  is  an  authority  for  the 
defendants ;  and  so,  to  some  extent,  is  London  Dock  Company  v.  Sin- 
nott,  8  E.  &  B.  347  (E.  C.  L.  R.  vol.  92).  (They  also  referred  to  Cope 
V.  Thames  Haven  Dock  and  Railway  Company,  3  Exch.  841  ;t  Ernest 
V.  Nicholls,  6  H.  L.  Ca.  401 ;  Arnold  v.  The  Mayor  of  Poole,  4  M.  k  G. 
860  (E.  C.  L.  R.  vol.  48) ;  Regina  v.  Mayor  of  Stamford,  6  Q.  B.  433 
(E.  C.  L.  R.  vol.  51);  Frend  v.  Dennett,  4  Com.  B.  N.  S.  576  (E.  C.  L. 
R.  vol.  93) ;  and  Lamprell  v.  Billericay  Union,  3  Exch.  283.t) 

Erle,  J. (a) — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  question  is  one  rather  of  fact  than  of  law.  Sanders  v.  St.  Neot's 
Union,  8  Q.  B.  810  (E.  C.  L.  R.  vol.  55),  and  Clarke  v.  The  Guardians 
of  the  Cuckfield  Union,  1  Low.  &  M.  81,  seem  to  me  to  have  decided 
that  an  action  lies  against  the  guardians  of  an  Union  to  recover  money 
for  work  and  labour,  though  performed  under  a  contract  not  under  seal ; 
and  the  grounds  for  that  decision  are  elaborately  stated  by  my  brother 
Wightman  in  the  latter  of  these  two  cases.  He  there  says :  "  Wherever 
♦8821  ^^^  purposes  for  which  a  *corporation  is  created  render  it  neces- 

-^  sary  that  work  should  be  done  or  goods  supplied  to  carry  such 
purposes  into  effect — as  in  the  case  of  the  guardians  of  a  poor  law 
Union, — and  orders  are  given,  at  a  board  regularly  constituted  and 
having  general  authority  to  make  contracts,  for  work  or  goods  necessary 
for  the  purposes  for  which  the  corporation  was  created,  and  the  work  is 
done  or  goods  are  supplied  and  accepted  by  the  corporation,  and  the 
whole  consideration  for  payment  is  executed,  the  corporation  cannot 
keep  the  goods  or  the  benefit,  and  refuse  to  pay  on  the  ground  that 
though  the  members  of  the  corporation  who  ordered  the  goods  or  work 
were  competent  to  make  a  contract  and  bind  the  rest,  the  formality  of  a 
deed  or  of  affixing  a  seal  is  wanting,  and, therefore  that  no  action  lies, 
as  they  were  not  competent  to  make  a  parol  contract,  and  may  avail 

(a)  Wightman  and  HiU,  Js.,  were  absent 
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themselves  of  their  own  disability."  In  the  present  case  the  work  and 
labour  had  been  performed,  and  was  performed  at  the  request  of  the 
guardians ;  and  was,  in  my  opinion,  incidental  to  the  purposes  for  which 
the  guardians  were  created.  They  had  appointed  a  proper  officer  to 
manage  the  Union  accounts:  they  had  reason  to  suspect  that  he  had 
been  guilty  of  fraud  and  embezzlement :  and,  by  their  first  resolution, 
they  appointed  the  plaintiff  as  an  accountant  to  give  them  information 
upon  this  point.  Such  an  appointment  was  clearly  for  a  purpose  within 
the  general  scope  of  their  functions  as  guardians,  namely,  that  of  pro- 
tecting the  funds  of  the  Union.  All  the  subsequent  employment  of  the 
plaintiff  by  the  defendants  was  of  a  similar  description,  the  investigation 
turning  out  more  extensive  than  was  at  first  believed;  and  the  plaintiff's 
whole  time  was  taken  up  in  this  employment.  '''No  valid  dis-  r^cooo 
tinction  can  be  drawn,  for  the  purposes  of  this  case,  between  the  ^ 
nature  of  the  services  rendered  by  the  plaintiff  and  those  sued  upon  in 
the  two  cases  which  I  have  cited.  In  London  Dock  Company  v.  Sin- 
nott,  8  E.  &  B.  347  (E.  C.  L.  R.  vol.  92),  the  Court  thought  that  the 
contract  not  only  admitted  of  its  being  under  seal,  but  could  be  more 
conveniently  made  under  seal  than  by  parol.  I  am  not  aware  that  that 
point  was  ever  taken  before ;  but,  whatever  its  weight,  it  does  not  arise 
here  :  the  facts  are  quite  different. 

Crompton,  J.— I  am  of  the  same  opinion.  I  do  not  think  the  provi- 
sions of  th^  Consolidated  Order  of  the  Poor  Law  Commissioners  have 
any  bearing  upon  the  case.  The  question  is,  was  this  contract  one  to 
which  the  guardians  easily  could,  and  were  bound  to,  affix  a  seal  ?  I 
feel  a  difficulty  in  distinguishing  this  case  from  London  Dock  Company 
V.  Sinnott.  If  the  contract  were,  as  has  been  contended,  a  contract 
from  hour  to  hour,  it  might  be  impossible  for  the  guardijins  to  affix  a 
seal.  But  if,  on  the  other  hand,  the  work  was  distinct  and  specified 
work,  done  under  three  several  resolutions,  I  should  doubt  very  much 
whether  the  contract  should  not  have  been  under  seal.  Upon  the  whole, 
the  evidence  seems  to  me  in  favour  of  the  plaintiff:  but  I  feel  sufficient 
doubt  upon  it  to  induce  us  to  reserve  leave  to  the  defendants  to  appeal. 

Rule  discharged. 


*IN  THE  EXCHEQUER  CHAMBER.  [*884 

HODSOLL  V.  BAXTER.    June  14. 

In  an  action  on  a  jadgmenty  the  plaintiff  may  endorse  tiie  pariicnlan  on  the  writ  of  snmmons, 
under  sect.  25  of  The  Common  Law  Procedure  Acty  1852  (16  A  16  Vict  c  76),  and  on  non- 
appearance, sign  judgment  under  sect  27. 

Thb  record  in  the  Court  of  Queen's  Bench  was  as  follows. 

*'  In  the  Queen's  Bench. 

"The  13th  day  of  May,"  1867. 

"  England  to  wit.  William  HodsoU,  by  Thomas  Willis  his  attorney, 
sued  Charles  Willding  Baxter,  by  virtue  of  a  writ  issued  out  of  this 
Court  endorsed  accor£ng  to  the  Common  Law  Procedure  Act,  1852,  as 
follows. 

"  The  following  are  the  particulars  of  the  plaintiff's  claim. 
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''  The  plaintiff  claims  of  the  defendant  the  sum  of  242.  11«.  \d.y  being 
the  amount  of  debt  and  costs  recovered  bj  the  plaintiff  against  the 
defendant  under  and  by  virtue  of  a  judgment  recovered  in  Her  Majesty's 
Court  of  Queen's  Bench  on  the  13th  of  April,  1857,  and  which  said  sum 
of  242.  II9.  Id.  still  remains  wholly  due  and  unpaid. 

^'  And  the  said  Charles  Willding  Baxter  has  not  appeared.  Therefore 
it  is  considered  that  the  said  William  Hodsoll  do  recover  against  the 
said  Charles  Willding  Baxter  the  sum  of  242.  Il8.  Id.,  together  with 
52.  17«.  for  costs  of  suit." 

The  defendant  alleged  error,  which  the  plaintiff  denied. 
mootri  21  Bell^  for  the  party  alleging  error  (defendant  below). — *The 
^  plaintiff  has  signed  final  judgment,  on  the  assumption  that  sect. 
27  of  the  Common  Law  Procedure  Act,  1852  (16  &  16  Vict.  c.  76), 
applies  to  the  case  of  debt  on  judgment.  That  depends  upon  the  ques- 
tion whether  the  endorsement  can  be  made  on  the  writ  of  summons 
under  ^ect.  25.  Now  that  section  authorizes  the  proceeding  where  ^^the 
claim  is  for  a  debt  or  liquidated  demand  in  money,  with  or  without  inte- 
rest, arising  upon  a  contract,  express  or  implied,  as,  for  instance,  on  a 
bill  of  exchange,  promissory  note,  or  check,  or  other  simple  contract 
debt,  or  on  a  bond  or  contract  under  seal  for  payment  of  a  liquidated 
amount  of  money,  or  on  a  statute  where  the  sum  sought  to  be  recovered 
is  a  fixed  sum  of  money,  or  in  the  nature  of  a  debt,  or  on  a  guarantee, 
whether  under  seal  or  not,  where  the  claim  against  the  principal  is  in 
respect  of  such  debt  or  liquidated  demand,  bill,  check,  or  note."  The 
action  on  a  judgment  is  not  included.  fWiLLES,  J. — Is  it  not  a  claim 
"in  the  nature  of  a  debt?"  Watson,  B. — ^Debt  on  judgment  is  the 
highest  of  all  debts.]  Sect.  25  does  not  apply  to  claims  of  so  high  a 
nature.  The  costs  which  make  part  of  the  debt  in  judgment  have 
nothing  to  do  with  ''  contract."  None  of  the  precedeq^s  of  special 
endorsement  given  in  No.  4  of  Schedule  (A)  are  applicable  to  debt  on 
judgment.  It  the  Court  considers  that  the  proceeding  is  correct,  it  is 
of  course  unnecessary  to  consider  whether,  if  it  were  incorrect,  error 
would  lie. 

Watkin  WillianM,  contrst,  was  not  called  upon. 

Williams,  J. — I  think  the  judgment  must  be  affirmed.  The  claim 
is  within  the  spirit  of  the  enactment :  it  is  out  of  the  question  to  sup- 
pose that  the  Legislature  intended  to  omit  such  a  case  as  this.  If,  then, 
'*'8861  ^^^  ""language  of  sect.  25  can  be  construed  so  as  to  include  the 
^  case,  it  ought  to  be  so  construed.  -  Now  it  seems  to  me  that  the 
case  is  within  the  two  parts  of  the  section.  If  you  take  the  word 
^'  debt,"  where  it  first  occurs,  by  itself,  and  afterwards  apply  the  Words 
^'  liquidated  demand"  to  '^  contract"  and  what  immediately  follows,  the 
word  ''debt"  will  include  the  case.  And,  again,  looking  at  the  later 
words,  I  cannot  see  that  the  section  does  not  include  all  cases  where  the 
claim  is  'Mn  the  nature  of  a  debt." 

Martin,  B.,  concurred. 

WiLLBS,  J.,  concurred. 

Bramwell,  B. — I  am  of  the  same  opinion.  I  think  the  word  ^'debt" 
comprehends  the  case :  at  any  rate  this  is  a  ''  liquidated  demand." 

Watson,  B, — ^It  is  clear  that  the  intention  of  the  Legislature  was  to 
comprehend  all  cases  except  claims  for  unliquidated  damages. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 

JOHN  JACKSON,  Administrator,  &c.,  of  OLIVER  JACKSON, 
deceased,  Appellant,  v.  RALPH  WOOLLET  and  HANNAH  his 
Wife,  Respondents.    June  14. 

This  case,  decided  on  appeal  in  the  Court  of  Exchequer  Chamber,  is 
reported,  8  E.  &  B.  784  (E.  C.  L.  R.  vol.  92). 


*JOSEPH  REMFRY  ».  HENRY  BUTLER  and  CHARLES  [*887 

WALTON.    [Jan.  26, 1858.] 

Defendant  being  posseased  of  shares  in  a  joint  stock  banking  company,  instrnoted  bis  broker 
to  sell  them.  Plaintiff  instrnoted  his  broker  to  purchase  shares  in  the  said  company.  The 
two  broken  agreed  with  each  other  to  sell  and  buy  respectively.  Both  brokers  wore  members 
of  the  Stock  Exchange ;  and,  according  to  the  custom  of  the  Stock  Exchange,  the  names 
of  the  principals  are  not  mentioned  at  the  time  of  snch  contract,  but  are  communicated  on 
the  day  preceding  the  day  on  which  the  sale  is  made ;  and,  on  the  day  last  mentioned,  the 
parties  execute  the  contract.  By  the  rules  of  the  company,  transfers  could  not  be  made 
without  the  consent  of  the  directors;  and  seven  days'  notice  of  transfer  must  be  given 
to  them :  but  in  practice,  the  rules  of  the  company  in  this  respect  were  not  strictly  enforced. 
In  this  ease,  no  notice  was  given.  On  the  day  for  which  the  sale  was  made,  defendant's 
broker  obtained  a  blanks  form  of  transfer  Arom  the  company,  which  defendant  executed  three 
days  afterwards.  On  the  following  day  defendant's  broker  delivered  the  transfer  to  the 
plaintiff's  broker.  On  that  day  the  company  had  stopped  payment :  and  plaintiff's  broker 
refused  to  accept  the  transfer,  or  to  pay  the  purchase-money.  The  company  never  consented 
to  the  transfer,  nor  resumed  business,  and  ultimately  became  bankrupt. 

Plaintiff  desired  his  broker  not  to  pay  for  the  shares ;  but  the  broker,  in  obedience  to  the 
decision  of  the  Committee  of  the  Stock  Exchange,  before  whom  the  question  had  been 
brought,  paid  the  purchase-money  to  defendant's  broker,  who  paid  it  over  to  defendant. 
Afterwards  plaintiff  paid  the  sum  to  bis  own  broker,  who  had  threatened  to  enforce  payment 
by  proceedings  at  law. 

Plaintiff  having  sued  defendant  for  money  had  and  received,  on  the  ground  of  failure  of 
consideration :  Held,  by  the  Court  of  Exchequer  Chamber,  af&rming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  action  did  not  lie. 

Dkclabation  for  money  received  bj  defendants  to  the  use  of  plain- 
tiff, and  on  accounts  stated. 

Plea :  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  London  Sittings  in  Easter 
Term,  1857,  a  verdict  was  taken  by  consent  for  the  plaintiff,  subject  to 
a  case  in  substance  as  follows. 

The  plaintiff  is  a  gentleman,  residing,  &c.,  and  the  defendants  are  the 
executors  of  Charles  Walton,  deceased,  late  of,  &c.,  Charles  Walton,  de- 
ceased, died  on  16th  April,  1856,  possessed  of  ten  shares,  numbered,  &c., 
in  the  business  of  a  joint  stock  banking  company  called  The  Royal 
British  Bank.  In  August,  1856,  the  defendants,  as  such  executors,  in- 
structed Messrs.  Hichens  &  Harrison,  stock  and  share  brokers,  and 
'^members  of  the  Stock  Exchange,  to  sell  the  said  ten  shares  on  r^cooo 
their  a^scount.  I- 

In  the  same  August,  1856,  the  plaintiff  instructed  Messrs.  Yigne  & 
Sons,  stock  and  share  brokers,  and  members  of  the  Stock  Exchange,  to 
purchase  for  him  ten  shares  in  the  business  of  the  said  company. 
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On  21st  August,  1856,  Messrs.  Vigne  &  Sons  agreed,  upon  these  in- 
structions, with  Messrs.  Hichens  &  Harrison  for  the  purchase  of  the 
said  ten  shares,  at  the  sum  of  353Z.,  from  the  29th  day  of  August,  1856, 
which  was  the  settling  day  on  the  Stock  Exchange  for  such  transactions. 
According  to  the  usage  and  practice  of  the  Stock  Exchange,  all  dealings 
take  place  between  the  brokers,  members  thereof,  as  though  they  were 
principals.  No  written  contract  is  entered  into,  nor  any  bought  or  sold 
notes  delivered ;  but  each  broker  makes  a  memorandum  of  the  trans- 
action in  "his  own  book.  The  names  of  the  principals  do  not  appear, 
and  are  not  mentioned  at  the  time  of  the  contract.  Shares  are  sold  for 
a  particular  day  called  the  settling  day ;  and,  on  the  day  immediately 
preceding  it  (which  is  called  "name  day"),  the  purchaser's  broker  de» 
livers  to  the  broker  of  the  seller  the  name  of  the  party  on  whose  behalf 
the  shares  are  purchased  and  to  whom  they  are  to  be  transferred.  On 
the  28th  August  (the  name  day  in  this  instance),  Messrs.  Vigne  &  Sons 
delivered  to  Messrs.  Hichens  &  Harrison  a  ticket  or  memorandum,  that 
the  ten  shares  above  mentioned  were  to  be  transferred  to  the  plaintiff. 
The  ticket  also  mentioned  the  price  at  which  the  shares  were  sold. 

On  29th  August,  Messrs.  Hichens  &  Harrison  sent  their  clerk,  Wil- 
liam Theodore  Ansell,  to  the  bank,  with  the  said  ticket  or  memorandum, 
^oQQ-\  ^nd  with  instructions  *to  request  that  a  transfer  of  the  shares 
-^  should  be  prepared.  The  transfer  clerk  at  the  bank,  in  answer 
to  Ansell's  application  to  that  effect,  stated  that  Messrs.  Hichens  k 
Harrison  could  prepare  the  transfer  themselves ;  ancl  he  gave  to  Ansell 
some  printed  forms  of  transfer  to  fill  up.  Messrs.  Hichens  &  Harrison, 
accordingly,  on  the  same  day,  prepared  a  deed  of  transfer  of  the  ten 
shares  to  the  plaintiff  by  filling  up  one  of  such  forms,  which  was  ex- 
ecuted by  the  defendant  Butler  on  the  30th  August,  and  by  the  defend- 
ant Walton  on  the  2d  September. 

About  half  past  11  of  the  morning  of  the  3d  September,  Hichens  t 
Harrison  delivered  the  transfer  (unstamped)  and  the  certificate  of  shares 
to  Vigne  &  Sons.  The  Royal  British  Bank  had  stopped  payment  on  the 
morning  of  the  same  day;  and  Messrs.  Vigne  &  Sons  refused  to  accept 
the  transfer  or  pay  the  purchase-money.  (A  copy  of  the  deed  of  trans- 
fer accompanied  the  case.)  In  consequence  of  this  refusal,  Messrs. 
Vigne  &  Sons  were  summoned  by  Hichens  &  Harrison  on  the  following 
day,  4th  September,  to  appear  before  the  Committee  of  the  Stock  Ex- 
change for  the  purpose  of  their  liability  to  pay  the  amount  being  decided. 
On  3d  September,  the  plaintiff,  having  become  acquainted  with  the  fact 
of  the  stoppage  of  the  said  bank,  wrote  the  following  letter  to  Messrs. 
Vigne  &  Sons. 

"  3d  September,  1856. 

"  Pray  don't  pay,  even  if  the  committee  say  you  ought,  till  you  see 
xne,  and  get  my  express  permission,  as  I  believe  they  cannot  be  now 
transferred  to  me." 

On  4th  September,  1856,  Messrs.  Vigne  &  Sons  and  Messrs.  Hichens 
«f)Q01  ^  Harrison  attended  the  said  '^'Committee  of  the  said  Stock  £z- 
-I  change,  which  decided  that  Messrs.  Vigne  &;  Sons  were  to  pay  to 
Messrs.  Hichens  &  Harrison  the  said  purchase-money,  and  a  further  sum 
of  2L  for  the  stamp  of  the  deed  of  transfer,  which,  on  the  same  day, 
had  been  obtained  from  Messrs.  Vigne  &  Sons  by  Hichens  &  Harrison, 
and  had  been  stamped  by  the  latter.    This  decision  was  duly  confirmed. 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  890 

Messrs.  Vigne  &  Sons,  as  members  of  the  Stock  Exchange,  were 
bound,  by  a  rule  of  the  Stock  Exchange,  to  act  on  the  decision  of  the 
committee.  This  rule  was  in  the  following  terms.  "  In  all  cases  brought 
under  the  consideration  of  the  committee,  their  decision,  when  confirmed, 
is  final,  and  shall  be  carried  out  forthwith  by  every  member  concerned 
therein." 

Messrs.  Vigne  &  Sons  accordingly,  notwithstanding  the  instructions  of 
the  plaii^tiff,  paid  the  money,  amounting  to  357Z.,  to  Messrs.  Hichens  k 
Harrison,  who  have  since  paid  it  to  the  defendants. 

Subsequently,  and  before  the  commencement  of  this  action,  the  plain- 
tiff, being  advised  that  Messrs.  Vigne  &  Sons  could  recover  at  law  against 
him  the  sum  so  paid,  and  upon  being  threatened  by  them  with  legal  pro- 
ceedings to  recover  the  amount,  reimbursed  Messrs.  Vigne  &  Sons. 

The  Royal  British  Bank  was,  at  the  time  mentioned,  incorporated  by 
Royal  Charter,  dated  the  17th  day  of  September,  1849,  which  contained 
the  following  clauses. 

7.  That  the  name,  residence,  degree,  profession,  or  trade  of  every 
proprietor  and  the  number  of  his  shares  should  be  entered  in  a  book  to 
be  provided  for  that  purpose,  and  called  the  *'  Shareholders'  Register," 
which  should  be  kept  at  the  head  banking-house  aforesaid ;  and  that  the 
company  should,  from  time  to  time,  cause  *to  be  printed,  and  r^oqi 
kept  in  a  conspicuous  place  accessible  to  the  public  in  the  said  ^ 
head  banking-house,  a  list  of  the  registered  names  and  places  of  abode 
of  all  the  members  of  the  company  for  the  time  being. 

10.  That  it  should  be  lawful  for  every  proprietor,  and  every  person 
claiming  in  his  or  her  right  in  any  way  howsoever,  with  consent  of  the 
Court  of  Directors,  to  sell  and  transfer  by  deed,  duly  stamped,  in  whioh 
the  consideration  should  be  truly  stated,  the  shares  to  which  he  or  they 
should  be  entitled,  or  any  of  them,  to  any  person  or  persons,  subject 
nevertheless  to  the  conditions  or  restrictions  therein  contained ;  and  that 
the  same,  when  duly  executed,  should  be  delivered  to  the  secretary  or 
other  proper  officer  of  the  company,  and  to  be  kept  by  him;  and  that 
he  should  enter  a  memorial  thereof  in  a  book,  to  be  kept  at  the  head, 
banking-house  aforesaid,  and  to  be  called  the  '^  Register  of  Transfers,*' 
and  should  endorse  such  entry  on  the  deed  of  transfer ;  and  that  for 
every  such  entry  and  endorsement  the  company  should  be  entitled  to 
2«.  6d. ;  and  that  such  deed  so  endorsed  should  be  sufficient  evidence 
of  the  consent  of  the  Court  of  Directors. 

11.  That  the  person  or  persons  proposing  to  make  any  transfer  of 
shares,  or  the  person  or  persons  to  whom  the  same  was  proposed  to  be 
made,  should,  seven  days  at  the  least  before  the  making  or  executing 
any  such  transfer,  deliver  to  the  Court  of  Directors,  at  the  head  banking- 
house  aforesaid,  a  notice  in  writing  specifying  the  number  of  shares 
proposed  to  be  transferred,  and  the  name  or  names,  residence  or  rank, 
profession  or  trade  (and  if  representatives  their  character  or  title  as 
such),  as  well  of  the  person  or  persons  so  proposing  to  transfer,  as  of 
the  person  or  persons  to  whom  such  ^transfer  was  proposed  to  r^iogo 
be  made,  and  the  price  or  consideration  (if  any)  proposed  to  be  ^ 
given  for  the  same. 

12.  Provision  for  the  case  of  a  proprietor  changing  his  residence, 
name,  &c. 

13.  That  the  Court  of  Directors  should  prescribe  the  form  of  tbe 
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transfer  of  the  shares ;  and  that  every  purchaser  or  transferee  of  shares 
should,  in  respect  of  the  shares  purchased  bj  or  transferred  to  him,  and 
at  his  own  expense,  when  required  by  the  said  Court,  execute  this  or 
any  supplementary  deed  or  deeds,  and  enter  into  such  covenant  with 
the  company  to  observe,  fulfil,  and  perform  all  the  clauses,  conditions, 
and  stipulations  therein  contained,  as  by  the  said  Court  should  le 
required. 

14.  That,  if  any  person  who  should  acquire  any  share  by  transfer, 
and  who  should  not  have  executed  this  or  some  supplementary  deei, 
should  refuse  or  neglect  to  execute  the  same  or  any  supplemcntsrj 
deed,  for  three  months  after  notice  in  writing  requiring  him  so  to  do 
should  have  been  sent  to  him  as  thereinafter  provided,  it  should  be  law- 
ful for  the  Court  of  Directors  to  declare  his  shares,  and  all  benefit  and 
advantage  thereof,  to  be  forfeited  for  the  benefit  of  the  other  members 
of  the  company ;  and  that  the  same  should  thereupon  be  forfeited  accord- 
ingly, subject  to  the  power  of  remission  thereinafter  contained. 

16.  That,  upon  every  sale  or  transfer  of  shares  or  change  of  proprie- 
torship therein,  the  then  existing  certificate  should  be  given  up  to  be 
cancelled,  and  should  forthwith  be  cancelled  accordingly,  and  that  a  new 
certificate  should  be  given  to  the  new  proprietor  in  respect  of  the  shares 
transferred  to  or  taken  by  him ;  and  that,  if  any  of  the  shares  included 
^gQQ-|  in  the  certificates  '^'so  given  up  should  be  retained  by  the  old  pro- 

-'  prietor,  a  new  certificate  in  respect  thereof  should  be  issued  to 
him,  without  any  other  fee  than  that  paid  on  the  transfer ;  and  that  the 
production  of  any  certificate  should  at  all  times  be  good  primS  facie  evi- 
dence of  the  title  of  the  person  holding  the  same  as  proprietor  of  the 
shares  therein  mentioned. 

17.  That,  whenever  any  shares  should  become  forfeited  or  duly  and 
effectually  transferred  to  or  vested  in  a  new  proprietor  qualified  to  hold 
the  same,  the  former  proprietor  should,  except  as  thereinafter  provided, 
be  freed  and  released  from  all  future  responsibility  and  obligations  to 
the  company  in  respect  of  such  shares,  and  exonerated  and  discharged 
from  all  subsequent  claims  and  demands  of  the  company  in  such  respect, 
and  from  all  future  observance  and  performance  of  the  covenants,  con- 
ditions, stipulations,  and  agreements  in  the  now  being  recited  or  in  any 
supplementary  deed  contained ;  and  that  the  person  to  whom  any  trans- 
fer should  be  made  should  take  the  shares  subject  to  the  obligations  of 
the  person  transferring  the  same. 

18.  That  all  the  general  afiairs,  business,  and  concerns  of  the  com- 
pany should  be  under  management,  superintendence,  and  control  of  the 
Court  of  Directors  as  thereinafter  constituted ;  and  that  they  should  have 
the  entire,  sole,  and  exclusive  control,  management,  and«disposal  of  tie 
stocks,  funds,  estates,  property,  and  revenues  of  the  company,  and 
should  regulate  and  determine  the  mode  and  terms  of  carrying  on  the 
business  thereof.     (Provision  for  appointing  a  general  manager.) 

49.  (Provision  for  payment  of  calls  by  proprietors,  to  enable  them  to 

*8941  ^^^^  shares,  vote,  &c.)    Nor  should  any  *proprietor  be  entitled 

^  to  vote  at  any  meeting  of  proprietors  in  respect  of  any  shares  of 

which  he  should  not  have  been  the  registered  proprietor  for  the  space 

of  six  months  at  the  least  before  such  meeting. 

Since  the  morning  of  the  8d  September  the  said  Royal  British  Bank 
never  resumed  business,  but  have  become  bankrupt. 
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The  defendant,  Charles  Walton,  is  the  son  of  the  said  Charles  Walton 
deceased,  and  was,  at  the  time  of  the  transfer,  himself  a  shareholder  in 
the  said  bank.  Neither  the  defendants  nor  the  plaintiff,  nor  either  of 
their  respective  brokers,  delivered  to  the  Court  of  Directors  any  written 
notice  as  required  by  the  11th  clause  of  the  said  charter;  nor  was  any 
consent  of  the  said  Court  of  Directors,  otherwise  than  as  appears  herein, 
obtained  for  the  sale  or  transfer  of  the  said  shares.  For  some  time 
before  the  sale  of  the  said  shares,  and  up  to  the  stoppage  of  the  bank,  it 
had  not  been  the  practice  of  the  Court  of  Directors,  in  cases  of  sales  of 
shares  in  the  said  company  upon  the  Stock  Exchange,  to  require  a 
seven  days'  notice  to  be  left  with  or  given  to  them  under  the  11th  sec- 
tion. In  some  instances  no  notice,  and  in  most  less  than  seven  days' 
notice,  was  given  without  objection  on  the  part  of  the  directors.  The 
course  of  business  of  the  Court  of  Directors  was  to  allow  their  transfer 
clerk  to  deliver  out  printed  forms  of  transfer  to  stock  brokers  making 
application  for  a  transfer  of  shares  for  the  purpose  of  the  same  being 
filled  up  and  executed,  and  for  such  brokers  to  fill  up  these  forms,  and  to 
procure  their  execution  by  the  vendors.  The  transfers,  were  then  deli- 
vered to  the  brokers  of  the  purchasers,  who  caused  the  purchasers  to 
execute  them ;  and  the  deeds  were  then  delivered  by  the  purchasers' 
broker  to  *the  transfer  clerk ;  and  they  were  then  generally  laid  r*oQc 
before  the  Board  of  Directors  by  the  secretary.  Occasionally,  ^ 
however,  the  transfer  clerk  registered  the  deeds  in  the  books  of  the 
company,  without  submitting  them  to  the  directors.  In  most  cases,  the 
deeds  were  then  registered  as  a  matter  of  course ;  and,  in  some  instances, 
the  attention  of  the  directors  being  called  to  transfers  which  appeared  to 
be  objectionable,  the  directors  postponed  the  perfecting  the  proposed 
transfer  by  registration  until  the  circumstances  of  the  case  had  been 
inquired  into ;  but  in  no  case  did  the  directors  ultimately  refuse  their 
consent  to  a  transfer. 

The  bank  did  not  consent  to  the  transfer  of  any  shares  after  the  8d 
of  September. 

The  Court  is  to  be  at  liberty  to  draw  such  inferences  from  the  facts 
abov6  stated  as  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  Whether  or  not  is  the 
plaintiff  entitled  to  recover  in  the  said  action. 

If  the  Court  should  be  of  opinion  that  he  is  so  entitled,  the  verdict 
for  the  plaintiff  is  to  stand  for  such  sum  as  the  Court  shall  direct.  If 
the  Court  should  be  of  a  contrary  opinion^  a  nonsuit  is  to  be  entered. 

The  case  was  argued  in  the  Court  of  Queen's  Bench  on  16th  January, 
1858.  *  ' 

C.  W.  Woody  for  the  plaintiff. — The  money  has  been  paid  by  the 
plaintiff  to  the  defendants  upon  a  consideration  which  has  totally  failed ; 
since  the  shares  for  which  the  money  was  paid  have  not  been  transferred, 
and  the  directors  have  not  consented  to  the  transfer.  [Wightman,  J. — 
When  the  plaintiff  paid  his  money,  he  knew  all  the  circumstances.]  He 
was  then  bound  to  *pay  his  own  broker ;  but  he  is  entitled  to  r«QQg 
recover  the  money  back  from  the  defendants.  The  question  has  ^ 
been  before  Elindersley  Y.  C. ;  In  re  The  Royal  British  Bank,  Ex  parte 
Walton  ;(aj  who  decidied  that,  under  such  circumstances  as  the  present, 
the  original  owner  of  the  shares  still  remained  liable  as  a  contributory, 

(a)  26  L.  J.  N.  S.  ChM.  M5. 
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no  transfer  having  been  effected.  In  Wilkinson  v,  Lloyd,  7  Q.  B.  27 
(E.  C.  L.  R.  vol.  90),  the  plaintiff  bought  shares  in  a  company  from  the 
defendant,  and  paid  him  for  them :  but  the  directors  refused  to  permit 
the  transfer :  and  it  was  held  that  the  plaintiff  might  recover  back  the 
purchase-money  in  an  action  for  money  had  and  received,  it  being  the 
duty  of  the  defendant  to  obtain  the  assent  of  the  directors.  [Wioht- 
MAN,  J. — The  money  there  was  paid  before  any  refusal  to  transfer  was 
known  to  the  party  paying.  The  plaintiff's  broker  appears  here  to  have 
very  properly  paid  the  broker  of  the  defendants  upon  a  principle  of 
honour  as  between  the  two.]  That  being  so,  the  plaintiff's  broker  could 
have  enforced  payment  from  him :  Stray  v.  Taylor,  2  Com.  B.  N.  S.  197 
(E.  C.  L.  R.  vol.  89).(a)  [Wightman,  J. — On  3d  September,  the  plain- 
tiff  refused  to  accept  the  transfer:  was  not  his  payment,  after  that, 
voluntary  ?  Lord  Campbell,  C.  J. — ^Is  he  not  bound  by  what  his  agent 
did  ?  Coleridge,  J. — Is  not  the  payment  by  the  agent,  with  knowledge 
of  the  facts,  payment  by  the  principal  ?  Lord  Campbell^  C.  J. — ^Yoor 
client  escaped  a  peril.  Wightman,  J. — ^Did  he  wish  to  be  registered, 
after  he  had  learned  that  the  bank  had  stopped  payment  ?]  It  was  the 
*AQ71  ^^^^^^^^  ^^  ^^^  defendant,  or  his  ^broker,  to  obtain  the  consent 
J  of  the  directors  within  a  reasonable  time:  he  has  not  done  so; 
and  the  failure  of  the  bank  has  now  made  the  transfer  impossible. 

Phipsorij  contrd.,  was  not  called  upon. 

Lord  Campbell,  C.  J. — It  must  be  taken  that  payment  was  made  by 
the  plaintiff  with  full  knowledge  of  the  facts.  Nor  has  anything  since 
occurred  to  prejudice  him.  The  case 'is  quite  distinguishable  from 
Wilkinson  v.  Lloyd,  7  Q.  B.  27  (E.  C.  L.  R.  vol.  90).  As  to  the  case 
before  Vice-Chancellor  Kindersley,  I  agree  with  him :  the  plaintiff  here 
is  certainly  not  the  shareholder. 

Coleridge,  J. — We. decide  only  that,  assuming  plaintiff  to  have  had 

no  consideration  for  his  purchase,  it  was  made  with  full  knowledge  of 

'  the  facts ;  and  he  cannot  recover  the  money  back.     He  had  full  notice : 

the  exceptional  circumstance  of  the  stoppage  of  the  bank  was  known  to 

'  all  parties,  and  stopped  the  completion  of  the  transfer.     After  that,  the 

payment  was  made. 

Wightman,  J. — I  am  of  the  same  opinion.  The  case  falls  within  tbe 
general  rule  that  money  paid  with  full  knowledge  of  the  facts  cannot  be 
recovered  back. 

(Crompton,  J.,  had  left  the  Court.) 

Judgment  for  defendants. 

(a)  In  Exob.  Ch.,  affirming  tlie  judgment  of  Com.  B.  in  Taylor  r.  Straj,  1  Com.  B.  N.  S. 
176. 


IN  THE  EXCHEQUER  CHAMBER. 

June  14.  \ 

The  plaintiff  having  appealed  against  this  judgment|  the  case  was  now 

argued  in  the  Exchequer  Chamber. 


*8981       *^'  ^'  Wood^  for  the  jkppellant  (plaintiff  below),  repeated  the 
J  areun 
Kar%lMe^  for  the  respondents  (defendants  below),  was  not  caUed  iqpon. 


arguments  urged  in  the  Court  below. 
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Williams,  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  must  be  affirmed.  It  cannot  be  said  that,  according  to 
the  custom  of  the  Stock  Exchange,  the  time  had  arrived  at  which  de- 
fendants ought  to  have  completed  the  transfer.  When  we  look  narrowly 
at  this  claim,  it  appears  that  the  only  ground  for  it  is  that  the  plaintiff 
has  not  obtained  the  transfer  for  which  he  paid.  But  that  does  not 
authorize  him,  under  such  circumstances  as  these,  to  get  back  his  money 
from  the  seller. 

Martin,  B.,  concurred. 

WiLLES,  J.,  concurred. 

Bramwell,  B. — I  am  of  the  same  opinion.  I  think  that  the  com- 
-Jiittee  of  the  Stock  Exchange  decided  on  the  ground  that  the  defend- 
ants had  done  all  that  they  were  bound  to  do :  and  in  that  I  think  the 
committee  were  right.  If,  however,  they  proceeded  on  the  more  tech- 
uical  ground,  that  the  transfer  was  to  be  completed  on  a  future  day,  and 
that  the  time  for  completion  had  not  arrived,  I  do  not  sec  what  evidence 
there  was  that  a  reasonable  time  had  in  fact  elapsed.  It  is  said  that  the 
transfer  has  now  become  impossible.  But  whose  fault  is  that?  It  seems 
to  me  that  the  decision  of  the  Court  below  is  both  formally  and  substan- 
tially right. 

Watson,  B.,  and  Btles,  J.,  concurred.  Judgment  affirmed. 


*DALYELL  v.  TYRER  and  Others.     June  15.         [*899 

H.,  the  leasee  of  a  ferry,  hired  from  defcDdants,  for  ooe  day,  a  steam-tng  and  crew,  to  assist  in 
carrying  his  passengers  across.  He  receired  the  fares :  and  defendants  were  paid  by  him 
for  the  hire  of  the  tug ;  they  sent  and  paid  the  crew.  Plaintiff,  who  had  contracted  with  and 
paid  H.  for  being  carried  across  the  ferry  at  all  times  during  one  year,  went  on  board  the 
tug,  from  H/s  pier,  as  a  passenger,  for  the  purpose  of  crossing.  By  the  negligence  of  the 
erew  some  tackle  broke ;  and  plaintiff,  while  on  board,  was  injured. 

Held,  that  he  was  entitled  to  recover  against  defendants  for  such  negligence. 

The  declaration  stated  that,  at  the  time  of  committing  the  grievances 
thereinafter  mentioned,  defendants  were  possessed  of  a  certain  steam- 
ship, then  being  navigated  by  their  servants;  and  plaintiff  was  then  law- 
fully, and  with  the  consent  of  defendants,  a  passenger  for  hire  on  board 
the  said  steamship ;  and  it  then  was  the  duty  of  defendants  to  navigate 
the  said  steamship  with  reasonable  care  and  skill,  and  to  provide  the 
same  with  all  fit  and  proper  and  necessary  tackle  and  ropes :  yet  de- 
fendants, neglecting  their  said  duty,  did  not  then  navigate  the  steamship 
with  such  reasonable  care  and  skill,  and  did  not  then  provide  the  same 
with  such  fit  and  proper  and  necessary  tackle  and  ropes :  whereby,  and 
by  the  breaking  of  part  of  the  tackle  used  about  the  said  vessel,  plain- 
tiff was  struck  in  the  face  and  greatly  injured,  &c. 

Pleas.  1.  Not  guilty.  2.  That  defendants  were  not  possessed  of  the 
said  steamship  navigated  by  their  servants  as  alleged.  3.  That  plaintiff 
was  not  lawfully  and  with  the  consent  of  defendants  a  passenger  for 
hire  on  board  the  said  steamship.  4.  That  it  was  not  the  duty  of  de- 
fendants to  navigate  the  said  steamship  with  the  care  and  skill,  and  to 
provide  the  same  with  the  tackle  and  ropes,  as  alleged.  Issue  on  all  the 
pleas. 


899  DALYELL  v.  TYRER.    T.  V.  1858. 

There  was  also  a  special  plea,  which  was  demurred  to,  not  material  to, 
or  referred  to  in,  the  argument  or  judgment  in  the  present  case. 
♦QOOl  *^^  trial,  before  Byles,  J.,  at  the  last  Spring  Assizes  for 
^  Livcrpoo],  it  appeared  that  Hetberington,  the  lessee  and  occupier 
of  a  steam  ferry  plying  between  Liverpool  aiid  Rock  Ferry,  had,  on  the 
day  in  question,  hired  from  the  defendants,  who  represent  The  Liverpool 
Steam-Tug  Company,  one  of  their  steam-tugs,  for  that  day  only,  to 
assist  him  in  carrying  passengers  across  between  Liverpool  and  Rock 
Ferry,  there  being  an  unusual  number  of  passengers  on  that  day,  owinj^ 
to  a  regatta.  Hetberington  paid  the  company  lOZ.  lOg.  for  the  use  of 
the  steam-tug  for  that  day,  he  receiving  the  ferry  fares  from  the  passen- 
gers, and  the  company  supplying  and  paying  the  master  and  crew.  The 
plaintiff  was  a  yearly  contractor  with  Hetberington,  and  was  entitled  to 
cross  by  Hetherington's  ferry  when  and  as  often  as  he  chose.  On  the 
day  in  question  he  went  on  board  the  steam-tug,  at  Liverpool,  from 
Hetherington's  landing-pier,  for  the  purpose  of  so  crossing.  On  arriv- 
ing  at  Rock  Ferry,  a  bolt,  attached  to  a  rope  thrown  out  from  the  tog 
to  attach  it  to  the  pier,  broke,  through  the  mismanagement  of  the  master 
and  crew,  and  struck  and  injured  the  plaintiff,  who  was  standing  upon 
the  deck. 

It  was  objected,  on  behalf  of  the  defendants,  that,  as  they  must  be 
taken  to  have  transferred,  for  that  particular  day,  all  dominion  in  the 
vessel  and  crew  to  Hetberington,  he,  and  not  the  defendants,  was  liable 
for  any  negligence  in  the  management  of  the  vessel ;  and,  further,  that 
the  plaintiff,  having  paid  Hetberington  for  the  passage,  was  not  a  pas- 
senger for  hire  to  be  paid  to  the  defendants.  The  learned  Judge  reserved 
leave  to  move  upon  both  points,  and  left  it  to  the  jury  to  say,  first, 
whether  the  defendants  had  been  guilty  of  negligence,  and,  if  so,  and 
^Q011  ^^^^^^  ^^^  plaintiff  had  been  guilty  of  ^negligence,  what  was  the 
J  amount  of  damages.     The  jury  found  a  verdict  for  the  plaintiff. 

Athertorij  in  last  Easter  Term,  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  verdict  entered  for  the  defendants 
on  the  pleas  of  Not  guilty  and  Not  possessed,  '^  on  the  grounds  that  the 
master  and  crew"  of  the  tug  "  were  not  the  servants  of  the  defendants 
at  the  time  of  the  accident,''  ^'  or  persons  for  whose  negligent  navigation 
the  defendants  were  responsible  in  point  of  law ;  and  also  why  a  verdict 
should  not  be  entered  for  the  defendants  on  the  third  plea,  on  the  ground 
that  the  plaintiff  was  not  a  passenger  for  hire  payable  or  to  be  paid  to 
the  defendants ;  and  also  why  a  verdict  should  not  be  entered  for  the 
defendants  on  the  fourth  plea,  on  the  grounds  that  no  distinct  matter  of 
fact  was  proved  in  support  of  the  averment  of  duty  traversed  by  the 
fourth  plea,"  '^  and  that  the  facts  stated  without  such  averment  do  not 
raise  the  duty ;"  or  why  the  judgment  should  not  be  arrested,  "  on  the 
ground  that  the  declaration  does  not  show  any  contract  or  other  ground 
of  action  against  the  defendants  for  the  negligence  relied  on." 

Edward  James  and  C.  Milward  now  showed  cause. — First,  the 
defendants  are  liable  for  the  negligence  of  the  master  and  crew.  The 
jury  have  found  that  there  was  such  negligence ;  and  the  master  and 
crew  were  found  and  paid  by  the  defendants,  and,  as  regarded  the  man- 
agement of  the  vessel,  were  entirely  under  their  control  and  authority, 
and  were  their  servants,  not  Hetherington's.  The  defendants,  there- 
fore, are  responsible  for  the  negligence  of  their  servants,  according  to 
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the  result  *of  Laugher  v.  Pointer,  5  B.  &  C.  547  (E.  C.  L.  R.  t^qao 
vol  11),  Quarman  v.  Burnett,  6  M.  &  W.  499,t  and  Milligan  v.  ^ 
AVedge,  12  A.  &  E.  737  (E.  C.  L.  R.  vol.  40).  Allen  v.  Hayward,  7 
Q.  B.  960  (E.  G.  L.  R.  vol.  53),  shows  upon  what  principles  to  deter- 
mine whether  or  not  the  relation  of  master  and  servant  exists  between 
the  employer  and  employed,  so  as  to  render  the  former  liable  for  the 
misfeasance  of  the  latter.  Fenton  v.  The  City  of  Dublin  Steam  Packet 
Company,  8  A.  &  E.  835  (E.  C.  L.  R.  vol.  35),  is  precisely  in  point. 
Schuster  v.  McKellar,  7  E.  &  B.  704  (E.  C.  L.  R.  vol.  90),  is  also  an 
authority  for  the  plaintiff.  [Erle,  J. — The  decision  in  that  case  turned 
rather  upon  the  particular  facts  of  the  case,  as  regarded  the  position  of 
the  owner  of  the  ship.]  The  general  principle  is  laid  down  by  the 
Court  in  giving  judgment.  Here,  as  in  that  case,  the  owner  of  the  ship 
is  in  possession  of  it  by  his  master  and  crew :  the  hiring  by  Hethering- 
ton  was  a  locatio  navis  et  operarum  magistri  et  nauticorum :  and  the 
owner  therefore,  and  not  the  hirer,  is  liable  for  negligence  in  the  man- 
agement of  the  ship. 

Secondly,  it  is  contended  that,  as  the  plaintiff  paid  Hetherington,  not 
the  defendants,  for  his  passage,  he  was  not  a  passenger  for  hire  on  board 
the  steam-tug,  as  alleged  in  the  declaration.  But  he  was  'lawfully'* 
"on  board,"  as  "a  passenger,"  "with  the  consent  of  defendants,"  as 
alleged ;  and,  that  being  so,  he  is  entitled  to  sue  them  for  negligence  in 
the  management  of  the  vessel,  which  the  defendants  must  be  held  to 
have  undertaken,  with  him  and  the  other  passengers,  to  navigate  with 
proper  care.  The  question  as  to  hire,  in  that  case,  becomes  immaterial : 
Pippin  V.  Sheppard,  11  Price  400 ;  Gladwin  v.  Steggall,  5  New  Ca.  733 
(E.  G.  L.  R.  vol.  35):  which  decisions  are  noticed  and  upheld  by 
*the  Court  in  Longmeid  v.  Holliday,  6  Exch.  761.t  Marshall  p^qao 
V,  The  York,  Newcastle,  and  Berwick  Railway  Company,  11  »- 
.  Com.  B.  655  (E.  C.  L.  R.  vol.  73),  is  also  an  authority  as  to  this  point. 

Thirdly,  as  the  jury  have  found  that  there  was  negligence  on  the  part 
of  the  defendants  in  the  management  of  the  vessel,  the  averment  in  the 
declaration,  that  it  was  the  duty  of  the  defendants  to  use  reasonable 
care  and  skill  in  navigating  the  vessel,  was  proved. 

Atherton  and  J.  0,  Heathy  contrd,. — First,  the  master  and  crew  were 
the  servants  of  Hetherington,  not  of  the  defendants.  Hetherington 
had  clearly  contracted  with  the  plaintiff  to  carry  him  with  proper  care ; 
and  that  distinguishes  the  case  from  Laugher  v.  Pointer,  5  B.  &  C.  547 
(E.  C.  L.  R.  vol.  11),  and  that  class  of  cases,  cited  for  the  plaintiff,  where 
the  action  was  independent  of  and  apart  from  any  contract  whatever 
^rith  the  plaintiff.  Here  the  declaration  sets  up  a  cause  of  action  of  tort, 
founded  on  a  contract ;  the  action,  therefore,  must  be  brought  against 
the  person  with  whom  the  contract  is  made,  that  is,  Hetherington : 
Colvin  V  Newberry,  (a)  [Erle,  J. — But,  in  case  of  misfeasance,  is  not 
the  person  immediately  guilty  of  it  liable,  at  all  events,  as  well  as  the 
contracting  party  ?]  Not  in  an  action  founded  on  the  contract :  Jen- 
nings V.  Rundall,  8  T.  R.  335 ;  Winterbottom  v.  Wright,  10  M.  &  W. 
109.f    That  principle  is  recognised  in  Legge  v.  Tucker,  1  H.  &  N.  500,t 

(a)  In  Dom.  Proo.  1  CI.  &  F.  283,  nfflrming  the  judgment  of  Exch.  Ch.  in  Newberry  v. 
CoWin,  7  Bing.  190  (E.  C.  L.  R.  vol.  20) ;  S.  C.  1  Cr.  A  J.  192  jf  which  reversed  the  Judcmtil 
fcf  K.  B.  in  Colvin  v.  Newberry,  8  B.  A  C.  166  (E.  C.  L.  R.  vol.  15). 
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* 


Q^.-l  and  Blakemore  v.  Bristol  and  Exeter  *Railway  Company,  8  E. 
^"^J  &  B.  1035  (E.  C.  L.  R.  vol.  92).  The  contract  was  with  Hether- 
ington :  the  master  and  crew,  therefore,  are  liable,  if  at  all,  as  the  ser- 
vants of  Hetherington ;  and  therefore  the  second  plea,  which  alleges 
that  the  defendants  were  not  possessed  of  the  ship,  navigated  by  their 
servants,  is  sustained. 

Secondly,  the  plaintiff,  as  has  already  been  contended,  was  not  a 
passenger  for  hire  on  board  the  steam-tag :  and,  if  not,  the  defendants 
are  not  liable^  The  cases  cited  for  the  plaintiff  on  this  point  are  dis- 
tinguishable. In  Marshall  v.  The  York,  Newcastle,  and  Berwick  Rail- 
way  Company,  Pippin  v,  Sheppard,  and  Glad  well  v.  Steggall,  there  was 
a  distinct  retainer :  just  as  in  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  there 
was  a  contract  with  the  plaintiff  to  deal  carefully  with  the  goods. 
[Erle,  J. — If  Hetherington  pays  the  defendants  for  the  use  of  the 
ship  to  carry  the  plaintiff,  and  they  do  so  carry  him,  are  they  not 
retained,  for  hire  and  reward,  to  carry  the  plaintiff?  Suppose  A.,  at 
B/s  request,  pays  a  surgeon  to  attend  B.,  and  the  surgeon  maltreats  B., 
is  not  the  surgeon  liable  at  the  suit  of  B.  ?]  Not  in  an  action  founded 
on  a  contract  between  B.  and  A. 

Thirdly,  the  duty  alleged  in  the  declaration  and  traversed  by  thf» 
fourth  plea  was  not  proved.  That  depends  upon  the  questions  already 
argued  as  to  the  liability  of  the  defendants  to  the  plaintiff  under  their 
engagement  with  Hetherington,  and  his  engagement  with  the  plaintiff. 

Fourthly,  the  declaration  is  bad  in  arrest  of  judgment.  If  the  words 
as  to  hire  in  the  declaration  be  struck  out,  the  declaration  shows  no  lia- 

*90'>1  ^^^^^y  ^^  ^^^  P^^^  ^^  '^®  *defendants :  if  the  words  remain,  they 
-■  must  be  construed  according  to  the  facts  proved ;  and  the  only 
hiring  proved  is  a  hiring  of  Hetherington,  which  would  not  render  the 
defendants  liable :  Dartnall  v.  Howard,  4  B.  &  C.  845  (E.  C.  L.  R.  vol. 
10). 

(WiGHTMAN,  J.,  was  absent.) 

Erle,  J. — I  am  of  opinion  that  this  rule  should  be  discharged.  I 
take  it  to  be  shown  by  the  evidence  that  the  plaintiff  had  made  a  con- 
tract with  Hetherington  to  be  conveyed  across  the  ferry ;  and,  for  the 
purpose  of  being  so  conveyed,  went  on  board  the  vessel  hired,«with  its 
crew,  for  that  purpose,  by  Hetherington  from  the  defendants,  and,  while 
on  board,  suffered  injury  from  the  negligence  of  the  crew.  The  ques- 
tion is,  are  the  defendants  liable  for  that  negligence  ?  They  were,  by 
their  crew,  in  possession  of  the  vessel ;  and  I  am  of  opinion  that,  if  the 
negligence  in  question  had  injured  a  mere  stranger,  not  on  board,  but 
standing,  for  instance,  on  the  pier  at  the  time,  they  would  have  been 
liable.  That  is  established  by  Quarman  v.  Burnett  and  Fenton  v.  The 
City  of  Dublin  Steam  Packet  Company.  Then,  can  the  plaintiff  lose  a 
right  of  action  which  he  would  have  had  as  a  stranger  merely  because 
he  was  a  passenger  for  hire  paid  to  Hetherington,  and  not  to  the  defend- 
ants? He  clearly  loses  no  right  of  action  against  them,  though  he 
may  possibly  acquire  an  additional  right  against  Hetherington.  Pippin 
V.  Sheppard,  Gladwell  v.  Steggall,  and  Marshall  v.  The  York,  Newcastle, 
and  Berwick  Railway  Company,  decide  that  the  question  whether 
*9061  *'^®^®  ^^®  ^^  actual  retainer  of  the  defendants  by  the  plaintiff 
-*  for  hire  does  not  affect  their  liability  for  negligence  of  this  cha- 
racter.    It  was  much  pressed  upon  us  that  the  declaration  was  not 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  9(K5 

proved.  I  am  of  opinion  that  it  was  proved,  taking  the  words  of  it  in 
their  ordinary  meaning.  That  the  plaintiff  was  a  passenger  for  hire 
was,  I  think,  proved  by  the  evidence  that  he  had  hired  Hetherington  to 
convey  him,  and  that  .Hetherington  had  hired  the  defendants  for  that 
purpose.  It  was  also  proved  that  the  plaintiff  was  on  board  the  vessel 
with  the  consent  of  the  defendants,  and,  as  I  have  already  said,  that 
they  were  in  possession  of  the  vessel.  I  further  think  that,  making  all 
intendments  in  favour  of  the  plaintiff,  as,  the  above  facts  being  proved, 
we  ought  to  do,  the  allegation  as  to  the  duty  of  the  defendants  to  pro- 
vide proper  tackle  and  to  navigate  with  reasonable  care  was  also  proved ; 
and  negligence  in  the  navigation  was  clearly  shown.  The  substance  of 
the  case,  therefore,  is  in  favour  of  the  plaintiff;  and,  for  t)ie  reasons 
which  I  have  given,  I  think  the  technical  objections  cannot  be  sustained. 

(Cromfton,  J.,  was  absent.) 

Hill,  J. — It  is  clear,  according  to  the  principle  laid  down  in  Laugher 
V.  Pointer,  and  a  series  of  authorities,  most  of  which  are  cited  in  the 
argument  and  judgment  in  Quarman  v.  Burnett,  that  the  crew  of  the 
steam-tug  were  the  servants  of  the  defendants.  The  defendants  had 
hired  and  paid  them,  had  entire  control  over  them,  and' had  power  to 
substitute  others  in  their  place ;  and  the  defendants  also  had  power  to 
*add  to  or  alter  any  portion  of  the  tackle  of  the  vessel.  They  r^cOA'T 
were,  therefore,  responsible  for  any  negligence  of  the  crew,  or  ^ 
failure  of  the  tackle.  I  think,  moreover,  that  it  is  wholly  immaterial 
whether  or  not  the  plaintiff  was  a  passenger  for  hire,  either  with  Hether- 
ington or  with  the  defendants.  If  he  had  been  a  mere  stranger,  stand- 
ing on  the  pier  at  the  time,  and  had  been  injured,  he  would  have  had  a 
right  of  action  against  the  defendants ;  and  that  right  is  certainly  not 
destroyed  by  the  fact  of  his  being  on  board,  as  it  is  clear  he  was,  with 
the  consent  of  the  defendants,  even  if  not  for  hire  payable  to  them. 
As  to  the  third  point,  I  think  that  the  allegation  as  to  the  duty  of  the 
defendants  must  be  read  as  my  brother  Erie  takes  it ;  and  that,  so  read- 
ing it,  it  is  quite  clear  that  it  was  the  duty  of  the  defendants  to  navi- 
gate the  vessel  so  as  not  to  endanger  the  life  or  limbs  of  any  persons, 
and  that  they  failed  in  their  duty.  The  declaration,  therefore,  in  my 
opinion,  is  proved ;  and  the  rule  must  be  discharged. 

Rule  discharged. 


LUCAS  and  Another  v.  BRISTOW.    June  16. 

Plaintiffs  sold  to  defendant  "  50  tons  beat  palm  oil,  expected  to  arrire"  "  per  The  Chaico/' 
"at  40/.  10«.  per  ton:"  "wet,  dirty,  and  inferior,  oil,  if  any,  at  a  fair  allowance."  The  oil, 
on  arrival,  contained  one-fifth  only  of  "beat"  oil.    In  an  action  for  not  aoce)>ting  the  oil : 

Held,  that  oral  evidence  waa  admissible  to  show  that,  according  to  mercantile  usage,  the 
contract  in  qnestion  waa  satisfied  if  the  oil  delivered  contained  a  substantial  portion  of  "best" 
oil :  and  such  evidence  was  for  the  jury. 

The  declaration  stated  that  defendant  bought  of  plaintiffs,  and  plain- 
tiffs, at  defendant's  request,  sold  to  him,  50  tons  best  palm  oil,  expected 
to  arrive  in  Bristol  from  Africa  per  The  Chalco,  after  the  delivery 
*of  100  tons  previously  sold,  at  the  price  of  iOL  10«.  per  ton,  r^ong 
with  usual  tare  and  draft,  upon  the  terms  that  wet,  dirty,  and  *- 
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inferior  oil  (if  any)  should  be  taken  at  a  fair  allowance,  and  that,  if  any 
difference  should  arise  thereon,  the  same  should  be  settled  by  arbitration ; 
and  also  that  payment  should  be  made  by  cash  on  delivery,  less  2|  per 
cent,  discount,  at  the  end  of  fourteen  days  from  being  ready  for  delivery 
in  Bristol :  that  afterwards  the  said  palm  oil  did  arrive  in  Bristol  per 
The  Chalco;  and  that,  after  the  delivery  of  the  said  100  tons  previously 
sold,  there  still  remained  the  said  50  tons  of  palm  oil  ready  for  delivery 
to  the  defendant,  and  plaintiffs  were  at  all  times  ready  to  have  delivered 
the  same  to  defendant,  and  to  make  him  a  fair  allowance  upon  the  agreed 
price  thereof  for  so  much  of  the  said  oil  as  was  wet,  dirty,  and  inferior, 
and  did  all  things  on  their  part  to  be  done,  and  all  things  happened,  to 
entitle  them  to  have  the  said  palm  oil  accepted  and  paid  for  by  defendant; 
but  defendant  would  not  accept  or  pay  for  the  same;  and  the  same 
remained  on  plaintiffs'  hands ;  and  they  were  compelled  to  resell  the 
same  at  a  loss,  and  were  put  to  expenses  upon  such  resale. 

Count  for  goods  bargained  and  sold,  interest,  and  on  accounts  stated. 

Pleas.  1,  2,  3,  to  the  first  count,  traversing,  respectively,  the  sale, 
the  arrival  of  the  oil,  and  plaintiffs'  readiness  and  willingness  to  deliver. 

4.  To  first  count :  That  the  oil  which  arrived  by  The  Chalco,  and 
which  plaintiffs  were  ready  and  willing  to  deliver  to  defendant,  was  not 
best  palm  oil,  or  fairly  within  the  description  in  the  contract,  but  was 
of  a  totally  different  quality,  which  difference  in  quality  was  so  great 
and  of  such  a  nature  as  not  to  be  the  subject  of  allowance  within  the 
true  intent  and  meaning  of  the  said  contract. 
*0091  *^'  ^^  residue  of  declaration :  Never  indebted. 
-I       Issue  on  all  the  pleas. 

On  the  trial,  before  Crowder,  J.,  at  the  last  Assizes  for  Bristol,  it 
appeared  that  the  action  was  brought  to  recover  the  amount  of  loss 
sustained  by  the  plaintiffs  upon  the  resale  of  50  tons  of  palm  oil,  the 
defendant  having  refused  to  accept  it. 

On  30th  August,  1856,  Dale,  Morgan  &  Co.,  brokers  in  London, 
bought  of  the  plaintiffs,  through  their  brokers,  for  the  defendant,  the  oil 
in  question,  and  sent  to  the  plaintiffs  the  following  sold  note. 

"  London,  30th  August,  1856. 

"  Sold  this  day,  for  Messrs.  Lucas  Brothers  and  Company,  to  Mr. 
John  Bristow,  50  tons  best  palm  oil,  expected  to  arrive  in  Bristol  from 
Africa  per  The  Chalco,  after  delivery  of  one  hundred  tons  previously 
sold,  at  forty  pounds  ten  shillings  per  ton,  usual  tare  and  draft. 

"  Wet,  dirty,  and  inferior  oil,  if  any,  at  a  fair  allowance ;  and  if  any 
difference  should  arise  the  same  to  be  settled  by  arbitration.  Payment 
by  cash  on  delivery,  less  2^  per  cent,  discount,  end  of  fourteen  days 
from  being  ready  for  delivery  in  Bristol. 

"  Dale,  Morgan  &  Co.,  Brokers." 

The  Chalco  arrived  at  Bristol  on  17th  October,  1867.  Messrs.  King, 
the  brokers  who  had  purchased  the  cargo  of  The  Chalco  for  the  plaintiffs, 
divided  the  whole  cargo  into  five  portions,  of  different  quantities,  and,  as 
to  four  of  them,  stated  the  allowances  which  should  respectively  be  made 
in  respect  of  inferior  oil.  About  60  tons  (i.  e.  about  one-fifth  of  the 
whole  cargo)  were  best  oil:  the 'rest  was  mixed  with  palm  nut  oil,  an 
inferior  kind.  The  50  tons  allotted  to  the  defendant  comprised  their 
♦91 01  *P^^P®^  amount  of  best  oil  in  proportion  with  the  rest  of  the  cargo. 
^  The  defendant  disputed  the  correctness  of  these  allowances.    The 
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cargo  was  again  sampled,  and  larger  allowances  made,  by  arbitrators 
named  by  Messrs.  King  and  the  plaintifTs ;  and  the  other  part  of  the 
cargo  was  sold  at  these  allowances.  The  defendant  refused  to  accept 
the  50  tons :  and  the  plaintiffs  resold  it  at  a  loss. 

Evidence  was  tendered,  on  behalf  of  the  plaintiffs,  that,  according  to 
mercantile  usage,  a  contract  for  "  best"  palm  oil  did  not  imply  any  par- 
ticular proportion  of  best  oil;  but  that  the  contract  was  complied  with 
if  the  oil  delivered  contained,  at  all  events,  a  substantial  portion  of  best 
oil;  the  word  "best**  being  used  only  as  a  standard  of  price.  The 
defendant's  counsel  objected  to  the  reception  of  this  evidence.  The 
learned  Judge  admitted  it ;  and  left  it  to  the  jury  to  say,  first,  whether 
the  contract  was  made  according  to  mercantile  usage;  and,  if  so, 
,  secondly,  whether  the  plaintiffs  had  satisfied  the  contract  according  to 
that  usage ;  and  directed  them,  in  that  case,  to  find  a  verdict  for  the 
plaintiffs.     The  jury  found  a  verdict  for  the  plaintiffs. 

Collier^  in  last  Easter  Term,  obtained  a  rule  Nisi  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  "  on  the  grounds  that  the  evidence  of  mercantile 
usage  was  not,  under  the  circumstances,  admissible;"  and  "that  the 
learned  Judge  misdirected  the  jury  in  telling  them  to  find  for  the  plain- 
tiffs, if,  according  to  the  mercantile  usage,  the  plaintiffs  had  satisfied  the 
contract;  and  that  the  verdict  was  against  evidence. "(a) 

Montague  Smith  and  Bar%tow  now  showed  cause. — The  *evi-  r*Q-i-| 
dence  of  mercantile  usage  was  properly  admitted.  It  does  not  ^ 
vary  the  contract,  but  explains  it.  The  contract  itself  shows  that  the 
cargo  was  not  to  consist  entirely  of  best  oil ;  and  the  evidence  of  usage 
explains  what  proportion  of  best  oil,  in  addition  to  what  might  turn  out 
"wet,"  "dirty,"  or  "inferior,"  will  satisfy  the  contract.  The  language 
of  the  contract  is  consistent  with  the  evidence  tendered ;  and  the  evidence 
is  therefore  admissible.  In  Brown  v.  Byrne,  3  E.  &  B.  703  (E.  C.  L.  R. 
vol.  77),(6)  it  was  held  that  the  construction  of  the  following  clause  in  a 
hill  of  lading,  "  freight  for  the  said  goods  five-eighths  of  a  penny  ster- 
ling per  pound,  with  five  per  cent,  primage,  and  average  accustomed," 
was  not  inconsistent  with  the  custom,  which  was  admitted,  of  allowing 
three  months  interest  or  discount  upon  freights  payable  for  goods 
coming,  as  the  goods  in  question  did,  from  a  particular  port.  Evidence 
of  {his  kind  is  admissible  unless,  as  is  laid  down  by  Lord  Campbell,  G.  J., 
in  Humfrey  v.  Dale,  7  E.  &  B.  266,  274  (E.  C.  L.  R.  vol.  90),(c)  "it 
labours  under  the  objection  of  introducing  something  repugnant  to  or 
inconsistent  with  the  tenor  of  the  written  instrument."  The  objection 
to  this  evidence  amounts,  in  fact,  to  contending  that  the  learned  Judge 
was  bound,  at  the  trial,  to  decide  what  amount  of  best  oil  would  satisfy 
the  contract :  that  is  not  a  matter  within  the  province  of  the  Judge. 
Oq  the  motion  for  the  rule  Nisi,  Yates  v.  Pym,  6  Taun.  446  (E.  C.  L. 
R.  vol.  1),  was  relied  upon.  But  the  contract  there  was  an  express  and 
definite  contract  for  a  particular  article,  and  did  not  contain,  as  this  does, 
a  provision  which  renders  the  whole  susceptible  of  explanation. 

(a)  There  was  another  ground,  yis.,  the  non-admissibUity  of  evidence,  hy  the  purchaser  of 
the  remainder  of  the  cargo,  that  his  contract  contained  a  clause  similar  to  that  of  the  defend* 
ants.    This  ground  was  not  brought  forward  in  support  of  the  rule. 

(6)  See  Hall  v.  Janson,  4  E.  A  B.  500,  510  (E.  C.  L.  R.  vol.  82). 

(e)  In  Q.  B.    Judgment  affirmed  in  Exch.  Ch.  \  Dale  v.  Humfrey,  post,  p.  1004. 
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9121  Collier  and  Coleridge^  contri. — It  would  be  going  far  *beyond 
^  the  limits  laid  down  bj  the  authorities,  as  to  the  explanation  of 
written  contracts  by  oral  evidence,  to  construe  this  agreement  in  con- 
nection with  the  evidence  of  usage  which  was  given  at  the  trial.  The 
ordinary  meaning  of  the  contract  is,  that  what  is  bought  is  ^'  best  palm 
oil."  The  evidence  in  question  does  not  vary  this  contract,  or  add  a 
tacitly  implied  incident  to  it ;  but  it  directly  contradicts  the  tenor  of 
the  written  instrument,  and  therefore  is  inadmissible,  according  to  the 
rule  laid  down  in  Humfrey  v.  Dale,  7  E.  &  B.  266,  274  (E.  C.  L.  R. 
vol.  90).  It  goes  in  fact  to  show  that  a  contract  has  been  substan- 
tially satisfied,  which,  on  the  face  of  the  written  instrument,  has  not 
been  substantially  satisfied.  In  Brown  v.  Byrne,  3  E.  &  B.  703  (E. 
C.  L.  R.  vol.  77),  the  evidence  was  not  inconsistent  with  or  repugnant 
to  the  written  contract.  Yates  v.  Pym,  6  Taun.  446  (E.  C.  L.  R.  vol. 
1),  and  Spartali  v.  Benecke,  10  Com.  B.  212  (E.  C.  L.  R.  vol.  70), 
show  that  oral  evidence  is  not  admissible  to  explain  a  contract  which  is 
perfectly  unambiguous  on  the  face  of  it. 

(WiQHTMAN,  J.,  was  absent.) 

Erle,  J. — I  am  of  opinion  that  this  rule  should  be  discharged.  Con- 
tracts ought  to  be  enforced  according  to  the  intention  of  the  parties ; 
and  here  it  must  be  taken  that  the  parties  purposely  left  undefined  what 
was  to  be  the  proportion  of  "  wet,  dirty,  and  inferior"  oil.  They  were 
both  engaged  in  the  palm  qU  trade,  and  would  be  aware  that  there  was 
great  uncertainty  as  to  the  proportions  of  good  and  inferior  oil  in  each 
cargo;  and  therefore  they  may  well  have  made  the  contract  on  the 
♦9131  '^^^^rstanding  that  such  proportions  should  not  be  *8pecified. 
-*  Then,  in  determining  whether  the  contract  has  been  substantially 
complied  with,  oral  evidence  is  admissible  to  define  that  which  the  writ- 
ten instrument  has  left  undefined.  '  The  question  would  be  just  the  same, 
whether  four-fifths,  or,  as  here,  one-fifth  only,  of  the  cargo  were  best  oil. 
What  is  to  be  determined  is,  the  proportion  of  good  and  inferior  oil 
which  would  satisfy  the  contract.  Who  is  to  determine  this  ?  It  is 
clearly  not  within  the  province  of  the  Judge,  who  has  no  local  or  tech- 
nical knowledge  on  the  point,  to  decide  it.  Nor  can  the  jury,  who  have 
not  necessarily  any  local  or  technical  knowledge,  decide  it  upon  their 
own  judgment.  They  must  determine  it ;  but  upon  evidence  given  by 
mercantile  witnesses  who  do  -possess  local  and  technical  knowledge. 
The  case  seems  to  me  to  fall  within  the  principle  of  Brown  r-  Byrne,  3 
E.  &  B.  703  (E.  C.  L.  R.  vol.  77),  in  which  many  of  the  leading  autho- 
rities are  reviewed. 

(Crompton,  J.,  was  absent.) 

Hill,  J. — I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  parties  to  the  written  contract  are  silent  as  to  what  proportion  of 
wet,  dirty,  and  inferior  oil  the  cargo  may  contain.  But  it  appears  that 
there  is  an  established  usage  in  the  palm  oil  trade  as  to  what  proportions 
will  satisfy  a  contract  to  deliver  "  best"  palm  oil.  It  is  clear,  upon  the 
authorities,  that  evidence  of  this  usage  is  admissible  to  explain  that 
which  is  left  undefined  in  the  contract ;  and  it  is  for  the  jury  to  decide 
upon  the  weight  of  such  evidence.  Rule  discharged. 
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*IN  THE  EXCHEQUER  CHAMBER.        [*914 
SIMEON  WARBURG  v.  WILLIAM  OWEN  TUCKER.    June  16. 

Defendant,  being  indebted  to  plaintiff,  assigned  to  him,  as  secnritj,  an  insurance  on  defendant's 
life,  and  an  insurance  on  the  life  of  defendant's  wife,  and  covenanted  to  pay  the  premiums. 
Plaintiff  sued  defendant  on  this  coyenant,  assigning  as  a  breach  that  defendant  had  not  paid 
the  premiums.  Defendant,  to  this  breach,  pleaded  his  bankruptcy  and  oertifioate,  averring 
that  they  had  occurred  after  the  execution  of  the  deed,  but  not  that  they  had  occurred  after 
the  breaches  had  taken  place. 

Held,  on  demurrer  to  the  plea,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment 
of  the  Court  of  Queen's  Bench,  that  the  plea  gave  no  answer  to  the  declaration,  the  claim 
not  being  in  respect  of,  nor  a  liability  to  pay  money  upon,  a  contingency,  within  sect.  178 
of  The  Bankrupt  Law  Consolidation  Act»  1849, 12  k  13  Vict.  o.  106. 

The  declaration  was  dated  30th  April,  1856. 

The  first  count  charged  that,  on  29th  May,  1854,  by  a  deed  between 
plaintiff  of  one  part  and  defendant  of  the  other  part,  after  reciting  that 
defendant  was  entitled  to  a  policy  of  assurance  on  his  own  life  in  The 
West  of  England  Life  Assurance,  bearing  date  7th  March,  1849,  and 
numbered  19330,  for  the  ^sum  of  lOOOZ.,  and  under  the  annual  premium 
of  46{.  0«..  2d.,  and  also  to  another  policy  of  assurance  on  his  own  life, 
in  the  same  office,  bearing  date  6th  March,  1850,  and  numbered  19936, 
for  the  sum  of  500Z.,  and  under  the  annual  premium  of  23Z.  16«.  3(2., 
and  also  to  a  policy  of  assurance  on  the  life  of  Matilda  Elizabeth 
Tucker,  his  wife,  in  the  same  office,  bearing  date  5th  April,  1854,  and 
numbered  22159,  for  the  sum  of  lOOOZ.,  and  under  the  annual  premium 
of  50Z.  19«.  2d. ;  and  that  defendant  was  indebted  to  plaintiff  in  the 
sum  of  24502.  for  moneys  advanced  and  arrears  of  interest  thereon  to 
that  day:  defendant  did  thereby  assign  unto  plaintiff,  his  executors, 
administrators,  and  assigns,  all  those  the  said  three  policies  of  assurance, 
respectively  thereinbefore  particularly  ^mentioned,  and  the  full  j-^q-  ;- 
benefit  and  advantage  of  the  said  policies,  respectively,  and  the  '- 
said  several  sums  of  lOOOZ.,  500i.,  and  lOOOZ.,  thereby  respectively 
assured,  and  all  other  moneys  (if  any)  to  become  payable  by  virtue  of 
the  said  policies,  or  any  of  them,  and  all  the  right,  title,  interest,  pro- 
perty, claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
defendant  to,  in,  upon,  or  out  of  the  same  premiums,  and  each  of  them, 
to  have,  hold,  receive,  and  take  the  said  policies  and  moneys,  and  all 
other  the  premises  thereby  assigned  or  expressed  so  to  be,  unto  plain- 
tiff, his  executors,  administrators,  or  assigns ;  subject,  nevertheless,  to 
the  proviso  for  redemption  thereinafter  mentioned,  whereby  it  was  pro- 
vided and  agreed,  &c. ;  provision  for  reassignment,  in  case  of  payment 
of  2450Z.  and  interest  on  29th  August  then  next.  And  defendant  did 
thereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant 
with  plaintiff,  his  executors,  administrators,  and  assigns,  that  he, 
defendant,  his  heirs,  executors,  aad  administrators,  should  thenceforth 
duly  and  punctually  pay  or  cause  to  be  paid  the  annual  premiums  and 
other  sum  or  sums  of  money  (if  any)  which  should  from  time  to  time 
become  payable  for  keeping  on  foot  the  aforesaid  policies  thereinbefore 
assigned  or  expressed  so  to  be.  And  it  was  thereby  declared  that,  in 
case  defendant,  his  heirs,  executors,  or  administrators,  should  neglect 
to  make  such  payments  as  aforesaid,  it  should  be  lawful  for  plaintiff,  lu9 
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executors,  administrators,  or  assigns,  to  pay  or  advance  all  premiums  or 
other  sums  of  money  which  might  become  payable  for  keeping  on  foot 
the  said  policies  of  assurance,  respectively,  or  for  effecting  or  keeping 
on  foot  any  new  policy  or  policies  in  lieu  thereof;  and  that  defendant, 
«Q1B1  *^'^  executors,  administrators,  or  assigns,  would  on  demand  pay 
-*  to  plaintiff,  his  executors,  administrators,  or  assigns,  all  moneys 
(if  any)  so  paid  or  advanced  by  him  as  last  aforesaid,  with  interest 
thereon,  at  the  rate  of  il.  per  cent,  per  annum,  from  the  time,  or 
respective  times,  of  the  same  having  been  expended.  Breaches.  That, 
although  all  conditions  precedent,  -and  necessary  matters  and  things, 
on  the  part  of  plaintiff,  have  been  done,  performed,  and  happened,  bo 
as  to  entitle  him  to  have  the  annual  premiums  hereinafter  mentioned 
paid  by  the  defendant  and  repaid  to  him,  the  plaintiff,  by  the  defendant, 
yet  defendant  did  not  pay  or  cause  to  be  paid  divers  annual  premioms 
which,  after  making  the  said  deed,  became  payable  for  keeping  the  said 
policies  on  foot,  and  neglected  so  to  do :  2.  And,  although,  after  defend- 
ant, had  so  neglected,  plaintiff  duly  paid  and  advanced  the  said  pre- 
miums, whereof  the  defendants  afterwards  had  notice,  and  plaintiff  dalj 
demanded  of  defendant  payment  of  the  moneys  so  advanced,  yet  defend- 
ant did  not  pay  the  same,  or  any  interest  thereon,  but  therein  wholly 
failed  and  made  default. 

Count  2,  on  accounts  stated. 

Plea  1.  As  to  the  first  breach  of  covenant  assigned  in  the  first  count, 
that  the  deed  in  that  count  mentioned  was  made  solely  as  f^  security  for 
the  payment  by  defendant  of  the  said  debt  of  2450Z.  therein  mentioned ; 
and  that,  before  and  at  the  respective  times  of  the  defendant  making 
the  said  deed  and  filing  such  declaration,  and  becoming  such  bankrupt 
as  hereinafter  mentioned,  and  continually  from  each  of  those  times 
respectively  until  the  date  and  the  petition  for  adjudication  hereinafter 
n^q-tfr-i  mentioned,  he  was  a  trader  liable  to  be  made  '^'bankrupt,  and  car- 
-l  ried  on  business,  for  six  calendar  months  next  immediately  pre- 
ceding the  filing  of  the  petition,  within  the  jurisdiction  of  the  Court  of 
Bankruptcy  for  the  district.  That,  after  making  the  deed,  be  filed  a 
declaration  of  insolvency,  and,  within  two  months  of  that,  petitioned 
for  adjudication  in  bankruptcy  in  the  said  Court.  The  plea  then  showed 
the  proper  proceedings  in  bankruptcy,  that  defendant  was  adjudged 
bankrupt,  surrendered,  &c. ;  and  that,  before  the  commencement  of  this 
suit|  the  commissioner  of  the  Court  allowed  the  certificate  of  conformitj, 
dated  7th  February,  1855.  That,  at  the  time  of  the  making  of  the 
deed,  plaintiff  did  not  have,  nor  had  he  then,  notice  of  any  act  of  bank- 
ruptcy by  defendant  committed:  and  the  certificate  was  still  in  full 
force. 

Plea  2.  A  similar  plea  to  the  second  breach  in  the  first  count. 

Pleas  8  and  4,  to  the  second  count,  not  now  material. 

Replication.    As  to  so  much  of  the  first  plea  as  relates  to  66L  10«. 
11(2.,  matter  not  now  material. 

As  to  the  residue  of  the  plea.  Demurrer. 

As  to  BO  much  of  the  second  plea  as  relates  to  662.  10«.  lid.,  matter 
not  now  material. 

As  to  the  residue  of  the  plea,  Demurrer. 

Issue  on  the  third  and  fourth  pleas. 
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Rejoinder.     Traverse  of  the  matters  in  the  first  part  of  the  replica- 
tion to  the  first  plea. 

Demurrer  to  the  first  part  of  the  replication  to  the  second  plea. 
Joinder  in  demurrer,  as  to  the  residue  of  the  first  and  second  pleas. 


'^Surrejoinder.     Issue  on  the  traverse,  and  Joinder  on  the 
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Demurrer,  to  the  replication. 

In  Easter  Term,  1857,(a)  judgment  was  given  for  the  plaintiff  on  the 
do-murrers,  without  argument. 

At  the  Middlesex  Sittings  after  Trinity  Term,  1867,  before  Lord 
Campbell,  C.  J.,  a  verdict  was  found  for  the  plaintiff  on  the  issue  aris- 
ing out  of  the  first  count,  and  for  the  defendant  on  the  issues  arising 
out  of  the  second  count.  Damages  on  occasion  of  the  breaches  in  the 
first  count,  116^.  Is. 

In  Michaelmas  Term,  1857,  judgment  was  signed :  That  the  plaintiff 
receive  the  moneys  assessed,  and  also  for  costs  of  suit;  and  that  defend- 
ant go  without  day  as  to  the  premises  whereof  he  was  acquitted. 

The  defendant,  in  the  Court  of  Exchequer  Chamber,  alleged  error : 
which  plaintiff  denied. 

The  case  came  on  for  argument  on  February  8th,  1858,  when  Garthy 
who  appeared  for  the  party  assigning  error  (defendant  below),  requested 
that  it  might  be  postponed,  he  having  not  been  duly  instructed. 

Athertoriy  being  called  on  to  state  the  case  for  the  party  denying 
error  (plaintiff  below),  referred  to  the  argument  and  judgment  in  the 
previous  case  between  the  same  parties,  Warburg  v.  Tucker,  5  E.  &  B. 
384  (E.  C.  L.  R.  vol.  85) ;.  and  also  to  Young  v.  Winter,  16  Com,  B. 
401  (E.  C.  L.  R.  vol.  81) ;  and  to  Ex  parte  Barwis,  25  L.  J.  N.  S. 
Bank.  10.  [Bramwell,  B.,  referred  to  Elder  v.  Beaumont,  8  E.  &  B. 
353  (E.  C.  L.  R.  vol.  92).] 

On  a  previous  day  in  this  Vacation  (June  14th), 

Garth  argued  for  the  party  alleging  error  (defendant  *below). —  r*9i  g 
The  case  falls  within  sect.  178  of  The  Bankrupt  Law  Consolida-  *- 
tion  Act,  1849  (12  &  13  Vict.  c.  106).  By  that  section  it  is  enacted: 
'^  That  if  any  trader  who  shall  become  bankrupt  after  the  commence- 
ment of  this  Act  shall  have  contracted,  before  the  filing  of  a  petition 
for  adjudication  of  bankruptcy,  a  liability  to  pay  money  upon  a  con- 
tingency which  shall  not  have  happened,  and  the  demand*  in  respect 
thereof  shall  not  have  been  ascertained  before  the  filing  of  such  peti- 
tion, in  every  such  case,  if  such  liability  be  not  provable  under  any  other 
provision  of  this  Act,  the  person  with  whom  such  liability  has  been  con- 
tracted shall  be  admitted  to  claim  for  such  sum  as  the  Court  shall  think 
fit ;  and  after  the  contingency  shall  have  happened,  and  the  demand  in 
respect  of  such  liability  shall  have  been  ascertained,  he  shall  be  admitted 
to  prove  such  demand,  and  receive  dividends  with  the  other  creditors, 
and,  so  far  as  practicable,  as  if  the  contingency  had  happened  and  the 
demand  had  been  ascertained  before  the  filing  of  such  petition,  but  not 
disturbing  former  dividends,  provided  such  person  had  not,  at  the  time 
such  liability  was  contracted,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed ;  provided  also,  that  where  any  such  claim  shall 
not  have,  either  in  whole  or  in  part,  been  converted  into  a  proof 
within  six  months  after  the  filing  of  such  petition,  it  may,  upon  tho 

(a)  April  28th. 

(&)  8  Bing.  402  (E.  C.  L.  R.  toL  21). 
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application  of  the  assignees  at  any  time  after  the  expiration  of  snch 
time,  and  if  the  Court  shall  think  fit,  be  expunged  either  in  whole  or  in 
part  from  the  proceedings."  This  is  a  case  of  a  liability  to  pay  money 
on  a  contingency  which  had  not  happened  before  the  filing  of  the  petition, 
contracted  before  the  filing  of  the  petition.  It  is  not  like  a  covenant  to 
*Q9m  ""^P^^r  ^^  ^^  indemnify ;  it  is  a  direct  covenant  *to  pay  money 
"^  -1  upon  the  contingency  that  the  life  shall  continue  and  the  debt 
remain  unpaid.  The  claim  is  to  be  made  for  such  sum  as  the  Coart 
shall  think  fit :  the  proof  cannot  be  admitted  till  after  the  contingency 
has  happened.  The  fallacy  in  the  reasoning  of  the  Court  of  Queen's 
Bench  in  the  former  case  of  Warburg  v.  Tucker,  5  E.  &  B.  384  (E.  C. 
L.  R.  vol.  85),  is  that  they  seem  to  assume  that  the  commissioner,  when 
he  admits  the  claim,  has  to  put  a  value  on  the  liability.  The  provision, 
however,  of  sect.  178  is  analogous  to  that  in  sect.  174  with  regard  to 
bottomry  or  respondentia  bonds.  As  to  the  general  intention  of  the 
Legislature  to  make  the  bankrupt  a  free  man  by  relieving  him  from  all 
liabilities,  there  appears  to  be  no  difference  of  opinion.  It  is  true  that 
claims  which  really  are  for  money  often  sound  in  damages:  but  the 
amount  may  generally  be  got  at.  For  instance,  the  provision  of  sect. 
178,  now  under  consideration,  is  confined  to  a  liability  to  pay  money : 
and  the  damages  may  be  estimated,  if  the  plaintiff  has  paid  the  money 
which  the  defendant  ought  to  have  paid,  by  the  money  so  paid ;  if  there 
has  been  no  such  payment,  then  by  the  value  of  the  policy.  In  this 
there  is  no  more  difficulty  than  in  the  case  of  insurance,  sect.  174.  In 
the  case  of  Ex  parte  Tindal,  8  Bing.  402  (E.  C.  L.  R.  vol.  21),  under 
Stat.  6  G.  4,  c.  16,  s.  56,  it  was  held  that  the  commissioners  might  value 
a  debt,  arising  upon  covenant,  where  it  did  not  appear  who  would  be 
the  persons  entitled  to  the  benefit.  It  is  true  that  the  Court  there  said 
that,  if  it  was  uncertain  whether  any,  or  how  many,  such  persons  would 
come  into  existence,  the  valuation  could  not  be  made :  but  the  provision 

9211  ^^  ®®^*'  ^*^^  ^^  ^***'  ^^  *  ^^  ^^^**  ^'  ^^^'  ^^®  introduced  *for  the 
-'  purpose  of  meeting  that  difficulty ;  and  it  may  be  remarked  that 

its  machinery  differs  entirely  from  that  of  sect.  177,  where  the  commis- 
sioner has  to  value  the  debt.  In  Young  v.  Winter,  16  Com.  B.  401  (E. 
C.  L.  R.  vol.  81),  the  Court  of  Common  Pleas  held  that  the  bankruptcy 
constituted  a  defence  to  a  claim  precisely  similar  to  that  in  the  second 
'  breach  in  the  first  count  here.  Ex  parte  Barwis,  25  L.  J.  N.  S.  Bank. 
10,  confirms  the  authority  of  Young  v.  Winter.  Any  injustice  which 
may  arise  from  a  delay  in  the  proof  may  be  remedied  by  the  exercise 
of  the  discretion  of  the  commissioner,  provided  for  by  the  concluding 
part  of  sect.  178.  The  claim  may  be  expunged  in  the  application  of 
the  assignees.  Alsop  v.  Price,  1  Doug.  160,  shows  the  state  of  the  old 
law.  It  was  said,  in  the  judgment  in  the  Queen's  Bench  :(a)  ''  We  do 
not  think  that  provision  is  made  by  the  section  for  a  case  like  this, 
where  there  are  to  be  successive  payments  on  successive  contingencies 
during  the  whole  of  the  lives  of  two  individuals  and  the  life  of  the  sur- 
vivor. The  plaintiff,  in  seeking  a  remedy  under  the  fiat,  must  first  have 
made  a  claim  for  such  a  sum  as  the  Court  should  think  fit.  It  is  diffi- 
cult to  say  on  what  principle  the  Court  could  proceed  in  fixing  this  sum. 
Bttt,  supposing  a  sum  to  be  fixed,  insuperable  difficulties  present  them- 

(a)  6  B.  A  B.  895  (B.  0.  L.  B.  vol.  S5). 
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Reives  before  the  plaintiff  could  be  entitled  to  receive  dividends  with  the 
other  creditors.  The  successive  contingencies  here,  on  which  the 
defendant  becomes  liable  in  consequence  of  the  breach  of  the  cove- 
nant, are  the  non-payment  by  the  defendant  of  the  annual  payment  of 
the  premium  from  year  to  year  on  each  of  the  three  policies,  the  plain- 
tiff's paying  these  premiums  or  reinsuring  after  the  policies  were  for- 
feited, and  the  plaintiff  making  a  demand  upon  the  defendant  for  the 
♦amount  of  the  money  so  advanced.  But  the  section  seems  to  t^cq^q 
contemplate  only  the  happening  of  one  contingency  whereupon  *-  ^'^ 
the  whole  demand  in  respect  of  the  liability  shall  be  ascertained ;  and 
thereupon  'he  shall  be  admitted  to  prove  such  demand,  and  receive 
dividends  with  the  other  creditors/  Suppose  that  there  had  been  a 
single  default  on  the  part  of  the  defendant  in  non-payment  of  one  annual 
premium  on  one  policy ;  it  would  only  be  by  reason  of  this  default  that 
the  plaintiff  could  make  a  demand  and  be  entitled  to  a  dividend.  Not- 
withstanding the  defendant's  bankruptcy  and  certificate,  he  might  pay 
or  cause  to  be  paid '  all  the  other  premiums  according  to  his  covenant ; 
and  the  contingencies  on  which  subsequent  payments  were  to  be  made 
by  him  to  the  plaintiff  might  never  happen.  The  section  seems  to  con- 
template and  to  make  provision  only  for  one  demand,  depending  upon 
the  happening  of  one  contingency.**  But  the  payments  which  are  to  be 
made  are  not  successive  payments  on  one  account :  they  constitute  inde- 
pendent and  distinq);  liabilities  within  the  meaning  of  sect.  178,  as  much 
as  if  they  were  due  upon  separate  deeds.  Upon  the  construction  given 
to  the  section  in  the  Court  below,  it  is  difficult  to  understand  the  provi- 
sion that  the  claim  may  be  ''  expunged  either  in  whole  or  in  part."  As 
to  the  cases  cited  below,  Toppin  v.  Field,  4  Q.  B.  386  (E.  C.  L.  R.  vol. 
45),  was  a  decision  on  sect.  56  of  stat.  6  G.  4,  c.  16,  which  corresponds 
with  sect.  177  of  stat.  12  &  18  Vict.  c.  106.  Under  those  sections  there 
must  be  a  "  debt,"  which  there  was  not  in  Toppin  v.  Field.  In  Hankin 
V.  Bennett,  8  Exch.  107,t  ^^^  Court  notice  the  extension  of  the  previous 
law  by  sect.  178  of  stat.  12  &  13  Vict.  c.  106,  and  intimate  that  what 
they  then  held  not  *provable  as  a  debt  might  be  claimed  under  r^goo 
the  new  Act  as  a  liability.  In  re  Willis,  4  Exch.  530,t  and  Ex  ^ 
parte  Myers,  Mont.  &  Bl.  229,  where  the  claims  were  held  to  be  prov- 
able, as  debts,  are  applicable  only  to  cases  under  sec^  56  of  the  earlier 
Act  and  sect.  177  of  the  present  Act.  The  same  remark  applies  to 
South  Staffordshire  Railway  Company  v,  Burnside,  5  Exch.  129,t  where 
the  claim  was  held  not  to  be  provable.  So  Bennett  v.  Burton,  12  A.  & 
E.  657  (E.  C.  L.  R.  vol.  40),  referred  to  in  Young  v.  Winter,  16  Com.  B. 
407  (E  C.  L.  R.  vol.  81),  arose  on  a  claim  under  the  Insolvent  Debtors 
Act,  7  G.  4,  c.  57,  s.  51,  which  is  very  different  in  its  language  from 
sect.  178  of  stat.  12  &  13  Vict.  c.  106. 

The  case  stood  over  for  further  argument :  but,  in  the  meantime,  the 
postea  was  amended  at  Chambers,  by  entering  the  finding  of  the  dama- 
ges at  1162.  Is.  on  each  breach  of  the  first  count.(a)    And  now 

T.  Jones  (Northern  Circuit)  appeared  for  the  party  denying  error 
(plaintiff  below),  and  informed  the  Court  of  the  amendment ;  and  he 
stated  that  he  would  enter  a  remittitur  of  the  damages  on  the  second 
breach  of  the  first  count.  (The  Court  then  stated  that  he  need  not  argue 
as  to  the  point  on  the  first  breach.) 

(a)  Such  breacli  was  in  fact  assigned  in  respeot  of  the  same  olaim. 
B.,  B.  A  E. — 82^ 
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Williams,  J. — I  am  of  opinion  that  the  judgment  of  the  Court  below 
should  be  affirmed.  The  declaration  is  on  two  breaches  of  covenant : 
the  first,  the  non-payment  of  the  premiums  by  the  defendant ;  the  second, 
the  non-payment  by  the  defendant  to  the  plaintiff  of  premiums  paid  Ij 
^qoii  ^^^  plaintiff  under  the  terms  of  the  ^covenant.  But  we  may  now 
-*  treat  the  case  as  if  the  second  breach  had  not  been  assigned  at 
all,  the  damages  upon  that  breach  having  been  remitted  subsequently  to 
the  amendment.  Taking  the  first  count,  therefore,  as  containing  only 
the  first  breach,  the  Court  are  unanimously  of  opinion  that  the  bank- 
ruptcy constitutes  no  bar.  We  need  only  say,  as  to  the  second  breach, 
with  reference  to  the  argument  which  has  been  addressed  to  us,  that  there 
is  undoubtedly  a  conflict  of  authorities.  In  Young  v.  Winter,  16  Com. 
B.  401  (E.  C.  L.  B.  vol.  81),  the  Common  Pleas  pronounced  decisions 
on  two  breaches  of  covenant  exactly  the  same  as  those  in  the  present 
action.  They  held  that,  as  to  the  first  breach,  bankruptcy  was  no  bar : 
but  that  it  was  a  bar  as  to  the  second  breach ;  the  Court  of  Queen's 
Bench  having  held  that  it  was  no  bar  as  to  either  breach.  The  Courts 
therefore  are  in  conflict  as  to  the  second  breach ;  but  they  agree,  as  to  the 
first,  that  bankruptcy  is  no  bar.  The  Court  of  Common  Fleas  did  not 
distinctly  assign  the  grounds  of  their  decision  as  to  the  first  breach :  hot 
they  are  most  satisfactorily  shown  by  a  case  which  was  not  cited  in  the 
present  argument.  Maples  t^.  Pepper,  18  Com.  B.  177  (E.  C.  L.  R.  vol. 
86).  There  the  Court  of  Common  Pleas  held  that  damages  arising  from 
a  non-performance  of  an  engagement  to  restore  premises  to  their  original 
state,  which  engagement  constituted  the  condition  of  a  permission  to 
alter  them,  was  not,  within  sect.  178,  a  liability  to  pay  money  on  a  con- 
tingency. Jervis,  C.  J.,  after  pointing  out  that  there  was  only  a  liability 
to  restore  the  premises,  or  give  such  compensation  in  damages  as  a  jury 
might  award,  said  that  the  Court  could  not  do  better  than  follow  the  de- 
cisions in  Young  v.  Winter,  16  Com.  B.  401  (E.  C-  L.  R.  vol.  81)  an«l 
♦9251  ^^^^**^^g  ^-  Tucker,  5  E.  &  B.  384  (E.  C.  L.  R.  vol.  85).  *That 
-^  was  a  decision,  not  that  there  was  not  a  liability  on  a  con- 
tingency, but  that  there  was  no  liability  to  pay  money  on  a  con- 
tingency. The  thing  might  or  might  not  occur:  if  it  did  occur,  the 
jury  were  to  assess  proper  damages.  That  is  the  way  in  which  Wille?, 
J.,  puts  it  in  Maples  v.  Pepper,  18  Com.  B.  177  (E.  C.  L.  R.  vol.  S6}. 
He  says:  ''It  is  true  that  the  defendant,  if  he  failed  to  perform  his 
agreement,  might  be  liable  to  pay  money  in  the  shape  of  damages.  But, 
is  that  a  liability  to  pay  money  upon  a  contingency  ?  Certainly  not. 
It  is  not  a  liability  to  pay  money  till  it  results  in  damages ;  and  then  it 
is  a  liability  to  pay  money  absolutely,  and  not  upon  any  contingency." 
I  will  only  add  that  the  joint  opinion  of  the  Courts  of  Queen's  Bench 
and  Common  Pleas  accords  with  the  view  of  Lord  Justice  Turner  in 
£x  parte  Barwis,  25  L.  J.  N.  S.  Bank.  10.  The  Judgment  of  the  Court  of 
Queen's  Bench  in  the  present  case,  as  to  the  first  breach,  is  therefore  to 
be  affirmed,  but  in  consideration  of  the  amendment,  without  costs. 

Martin,  B. — I  am  of  the  same  opinion.  The  defendant  enters  into 
a  plain  and  intelligible  contract,  which  is  beneficial  to  the  plaintiff.  To 
relieve  himself  from  this  contract,  the  defendant  should  show  an  inten- 
tion of  the  Legislature  as  clear  as  his  obligation.  He  relies  upon  his 
bankruptcy.  Of  the  intention  of  the  Legislature,  I  know  nothing  but 
what  they  have  enacted.     I  look  at  what  they  say  in  plain  and  express 
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terms.  Look  at  the  language  of  sect.  178.  What  is  the  nature  of  the 
liability  on  this  contract  ?  In  substance  it  is  this :  that  the  defendant, 
by  payment  of  the  premiums,  will  secure  to  the  covenantee  the  benefit 
of  the  insurance.  If  they  are  *not  paid,  the  insurance  is  lost,  t-^qor 
I  should  say  that  the  value  of  the  policy  measured  the  amount  of  ^ 
the  claim ;  because  the  breach  of  the  covenant  to  pay  the  premiums  de- 
prives the  covenantee  of  the  advantage  which  would  have  accrued  to 
him  if  the  policy  had  been  kept  up.  The  liability  which  the  defendant, 
by  breach  of  his  covenant,  has  incurred  is  not  a  liability  to  pay  money 
on  a  contingency;  and  I  am  most  clearly  of  opinion  that  the  bankruptcy 
is  not,  under  sect..  178,  an  answer  to  the  complaint  in  respect  of  the  first 
breach.  On  the  second  breach  it  is  not  necessary  for  me  to  say  any- 
thing, though  on  that  point  I  have  a  very  strong  opinion. 

Bramwell,  B. — What  is  the  covenant  in  this  case?  It  is  that,  if 
the  insured  parties  live,  and  the  debt  continues,  the  defendant  will  pay 
the  premiums.,  Mr.  Q-arth  says  that  we  may  consider  the  defendant  to 
have  entered  into  several  covenants  for  the  payment  of  the  several  pre- 
miums. If  that  be  so,  what  I  am  saying  applies  only  to  the  non-pay- 
ment of  the  first  premium.  Then,  as  to  the  second  premium,  the  case 
becomes  more  and  more  contingent.  I  have  much  doubt  whether  this  is 
a  liability  to  pay  money  on  a  contingency,  withi^i  sect.  178.  But  what 
is  the  liability:  Not  to  pay  a  definite  sum  to  the  covenantee,  but  to 
make  payments  which  are  of  the  utmost  uncertainty.  S^,  although  the 
covenantor  may  have  to  pay  particular  sums  of  money  on  a  certain  con- 
tingency or  contingencies,  still  his  obligation  is  not  a  liability  to  pay 
those  sums  to  the  covenantee.  There  may  be  a  question  whether  he  is 
or  is  not  liable  to  the  covenantee  to  the  full  extent  of  the  value  of  the 
policy.  Now  what  is  that?  It  is  a  sum  which  we  could  not,  a  priori^ 
fix  at  all.  The  liability,  spoken  '''of  in  the  section,  to  pay  money  i-^qot 
on  a  contingency  exists  in  a  case  where,  if  the  money  be  not  ^ 
paid  upon  the  contingency  occurring,  there  is  a  precise  amount  due  and 
left  unpaid.  But  I  think  it  does  not  exist  in  a  case  where  the  liability 
to  the  creditor  is  greater  or  less  according  to  circumstances.  It  seems 
to  me,  therefore,  that  the  difficulty  occurs  which  my  brother  Williams 
points  out.  There  is  also  this  further  difficulty.  The  plaintiff  ^ould 
not  have  claimed  for  the  whole  amount  of  the  debt,  and  also  for  the  non- 
payment of  these  premiums.  He  would  have  been  claiming  against  the 
estate  for  more  than  the  entire  of  that  for  which  the  defendant  under- 
took ;  for  the  covenant  is  made  by  the  defendant  as  surety.  The  plain- 
tiff might  keep  up  the  security;  or  the  policy  might  have  been  valued 
and  sold ;  he  could  not  have  this  and  a  separate  proof  for  the  original 
debt.  The  truth  is  that  this  is  not  a  separate  and  independent  claim 
such  as  the  statute  contemplates.  It  is  a  security  for  a  debt:  and  I 
much  think  that  this  affords  a  solution  of  the  queation.  If  the 
creditor,  being  entitled  to  payment  of  the  debt,  does  not  choose  to  prove 
it,  he  cannot  be  compelled  to  do  so.  But,  if  he  does  prove  the  debt, 
he  must  bring  in  the  security  and  have  it  valued.  I  think  there  is  also 
another  view  of  the  subject.  The  certificate  of  conformity  discbarges 
the  bankrupt  from  all  that  is  made  provable  under  the  bankruptcy. 
Mr.  Q-arth  says  that  making  the  claim  under  sect.  178  is  not  a  proof. 
But,  if  so,  the  case  is  not  within  sect.  200 ;  for  I  cannot  help  thinking 
that  this  section  refers  only  to  what  is  actually  provable,  not  to  what 
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remains  contingent.  The  creditor  is  not  to  be  kept  in  a  halting  position. 
Mr.  Garth  says  that  the  claim  will  ripen  to  proof.  It  will  so,  if  it  re- 
^gnon  mains  alive  ^and  is  not  struck  out.  But  suppose  the  contin- 
-^  gencj  does  not  happen  within  six  months  after  the  filing  of  the 
petition.  Is  the  creditor  to  be  precluded  ?  That  seems  to  me  monstrous : 
he  would  have  the  benefit  of  neither  an  action  on  the  covenant  nor  the 
proof  under  the  bankruptcy.  Therefore  it  seems  to  me  that  sect.  200 
applies  only  to  cases  where  the  creditor  has  an  absolute  right  of  proof: 
and  this  creates  in  my  mind  a  great  difficulty  as  to  the  suggested  defence. 
I  need  not  inquire  how  far  wnat  I  have  said  applies  to  the  second  breach. 

Watson,  B. — I  am  of  the  same  opinion.  I  have  not  considered  all 
the  points  suggested  by  my  brother  Bramwell.  But  the  argument  for 
the  defendant  is  that  whatever  is  provable  is  barred  by  the  certificate ; 
and  that  this  claim  is  so  provable.  But  I  think  it  is  not  a  claim  on  a 
liability  to  pay  money  on  a  contingency  within  sect.  178.  The  cove- 
nant is  to  keep  up  the  insurance  by  payments  to  a  third  party ;  not  to 
pay  money  to  the  plaintiff  at  all.  The  claim  of  the  plaintiff  on  this 
breach  of  covenant  would  sound  only  in  damages :  but  these  are  not 
necessarily  of  any  particular  amount ;  they  niight  be  anything  from  a 
farthing  upwards.  If  the  plaintiff  had  paid  the  premiums  on  the  policy 
and  the  defendant  had  repaid  him,  then  the  damages  on  the  first  breach 
might  be  a  farthing.  You  really  may  put  the  possibility  fifty  ways.  This 
point  was  before  the  Court  of  Exchequer  in  National  Assurance  Associa- 
tion V.  Best,  2  £[.  &  N.  605.  t  There,  by  way  of  security  for  a  loan,  a  policy 
of  assurance  was  charged  with  payment  of  principal  and  interest,  and 
^9291  ^^^  ^borrower  covenanted  to  pay  the  premiums.  He  failed  to  do 
^  so ;  whereby  the  policy,  from  its  terms,  became  forfeited.  Au 
action  being  brought  on  this  covenant,  and  no  proof  of  actual  damages 
given,  the  Court  held  that  there  could  be  only  nominal  damages.  Pol- 
lock, C.  B.,  delivering  the  judgment  of  the  Court,  said :  ''  It  is  clear 
that  the  amount  of  the  premiums  is  not  the  criterion  of  damage.  The 
premiums  not  having  been  paid  by  the  covenantors,  if  the  covenantees 
had  paid  them  in  order  to  keep,  up  the  policy,  or,  for  their  own  security, 
had  effected  another  policy,  there  might  have  been  ground  for  substan- 
tial ^amages ;  but  here  there  was  nothing  but  the  loss  of  the  security, 
and  it  does  not  appear  that  any  actual  injury  was  sustained  by  the  plain- 
tiffs in  consequence  of  that.  The  plaintiffs  nave  not  put  us,  nor  did  they 
put  the  jury,  in  a  situation  to  estimate  what  damages  they  are  entitled 
to,  if  the  amount  of  the  premiums  does  not  furnish  the  criterion.  As 
the  Court  cannot  substitute  any  other  measure  of  damage,  we  think  that 
on  the  first  count  the  plaintifib  are  entitled  to  nominal  damages  only.'' 
I  think,  therefore,  that  the  defence  as  to  the  first  breach  is  not  sustained. 
I  had  little  difficulty,  in  my  own  mind,  as  to  the  second  breach ;  for  I 
thought  that  still  less  a  case  of  liability  to  pay  money  on  a  contingency. 

Bylbs,  J. — I  agree  that  there  is  no  defence  as  to  the  first  breach.    I 
am  led  to  this  opinion  chiefly  by  the  authorities. 

Judgment  affinned.(a) 

(a)  Sm  Parker  v.  Inee,  4  H.  ik  K.  SS-f 

See  Boyd  v.  Robins,  4  C.  B.  N.  S.  749 ;  in  error,  5  0.  B.  N.  S.  597,  and 
potes,  and  see  White  v.  Gobbett,  post,  *'  Additional  Cases.'' 
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HIGGINS  V.  SEED.    June  16. 

This  case,  decided  on  appeal  from  the  Court  of  Queen^s  Bench,  is 
reported,  8  E.  &  B.  771  (E.  C.  L.  R.  vol.  92). 


RICHARD  OGLESBY  and  JOHN  ALLEN,  Appellants,  v.  JOSE 
RAMON  YGLESIAS,  Respondent.     June  17. 

A  memorandum  for  a  obartcr-party,  made  between  plaintiffs,  shipowners,  and  defendant,  "as 
ageat  for  the  freighter"  (no  prinoipal  being  named),  after  providing  for  '*  demurrage  over 
and  above  the  said  lying  days  at  7/.  per  day,"  stated  that  **  it  is  farther  agreed  that,  this 
charter  being  concluded  by"  defendant "  for  another  party  the  liability  of  the  former  in  every 
respect,  and  as  to  all  matters  and  things,  as  well  before  as  after  the  shipping  of  the  said 
cargo,  shall  oease  as  soon  as  they  have  shipped  the  cargo." 

Held  that  the  defendant  was  not  liable,  upon  this  memorandam,  for  demarrage  at  the  port  of 
discharge. 

This  was  an  appeal  from  the  decision  of  the  judge  of  the  Sheriffs' 
Court,  London,  under  The  London  (City)  Small  Debts  Extension  Act, 
1852,(a)  s.  78. 

The  plaint  in  that  Court  was  entered  by  the  appellants  to  recover 
from  the  respondent  49Z.  for  demurrage  upon  a  charter-party.  The 
material  facts  of  the  case,  stated  by  the  judge,  were  as  follows. 

The  appellants  are  owners  of  the  barque  Lowick,  Oglesby  residing 
at  Hull,  and  Allen  at  South  Shields.  The  respondent  is  a  merchant 
in  London.  The  said  barque  was  chartered  for  a  voyage  from  the  river 
Tyne  to  Alicante,  by  and  under  a  charter-party,  which  ran  as  follows  : 

<<  Memorandum  for  charter. 

"Newcastle  on  Tyne,  11th  October,  1856 
"  It  is  this  day  mutually  agreed  between  Mr.  Richard  *Oglesby   r:,cQo-i 
owner  of  the  British  or  privileged  ship  or  vessel  called  The    L 

Lowick, ,  master,  of  the  burthen,"  &c.,  "now  in  the  Tyne,  and  J. 

R.  Yglesias,  Esq.,  of  London,  as  agent  for  the  freighter,  that  the  said 
ship,  being  tight,"  &g.,  "shall,  with  all  possible  speed,  proceed  to"  a 
place  in  the  river  Tyne,  and  there  load  a  cargo  of  coals,  "  and,  being 
so  loaded,  shall  therewith  proceed  to  Alicante,  safe  place  of  anchorage 
and  moorage  as  the  consignee  may  direct,  and  deliver  the  same  to  the 
said  freighter  or  his  assigns,  on  being  paid  freight  at  and  after  the  rate 
of,"  &c.,  "one  working  day  per  keel  and  half  to  be  allowed  the  said 
freighter  (if  the  ship  is  not  sooner  despatched)  for  delivery  of  the  cargo, 
to  commence  when  the  ship  is  in  a  proper  berth  and  ready  to  discharge :" 
"demurrage  over  and  above  the  said  lying  days  at  7Z.  per  day."  "It 
is  further  agreed  that,  this  charter  being  concluded  by  J.  R.  Yglesias 
for  another  party,  the  liability  of  the  former  in  every  respect,  and  as  to 

fa)  15  t  16  Victw  c.  bcxvii.,  local  and  personal,  public.    Printed  at  length  in  the  Statutes  at 
Large. 
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all  matters  and  things,  as  well  before  as  after  the  shipping  of  the  said 
cargo,  shall  cease  as  soon  as  they  have  shipped  the  cargo. 

"  For  J.  R.  Yglesias, 

"Witness,  J.  Masterton."  Adolphus  P.  Harrison  &  Co., 

"  Agents." 

The  vessel  shipped,  in  the  river  Tyne,  a  full  cargo  of  coals,  consigned 
to  a  person  at  Alicante,  known  to  the  shipowners  as  being  the  consignee, 
and  named  as  consignee  in  the  shipping  note,  which  stated  the  coals  to 
be  "shipped"  "by  J.  R.  Xgl^sias,  of  London,"  "to  be  delivered"  to 
such  consignee. 

The  vessel  arrived  at  Alicante  on  27th  November,  1856,  and  was 
ready  to  discharge  on  the  Ist  December,  of  which  notice  was  given  the 
same  day  to  the  consignee.  The  receipt  of  the  cargo  was  acknowledged 
jjjQop-i  by  the  consignee,  *who  paid  the  freight.  The  discharge  com- 
^^  menced  on  2d  December,  1856,  and  was  not  completed  till  9th 
January,  1857.  Application  was  made  to  the  consignee  for  the  amount 
due  on  account  of  demurrage ;  but  nothing  was  paid  by  her. 

The  objection  taken  on  behalf  of  the  respondent  was  that  he  was  not 
personally  liable  on  the  charter-party,  inasmuch  as  he  was  merely  an 
agent  for  the  consignee ;  and  that  the  captain  and  owners  must  have 
known  that  such  was  the  case :  and  also  that  the  last  clause  of  the 
charter-party  relieved  him  from  any  liability.  The  judge  decided  that 
in  law  the  respondent  was  not  personally  liable  on  the  charter-party,  or 
for  the  demand  sued  for,  and  gave  a  verdict  for  him. 

There  was  no  evidence  of  any  principal  having  been  named,  or  having 
existed,  other  than  the  consignee. 

Davison,  for  the  appellants. — The  respondent,  Yglesias,  is  the  only 
person  liable  for  the  demurrage.  The  charter-party  is  signed  on  his 
behalf,  by  his  agents,  who  thereby  hold  him  out  as  principal :  the  clause, 
therefore,  which  professes  to  relieve  him  of  liability  as  principal,  is 
repugnant,  and  must  be  rejected  in  construing  the  instrument.  The 
intention  of  the  parties,  as  to  whether  or  not  the  party  signing  is  to  be 
treated  as  personally  liable,  must  be  collected  from  the  whole  document: 
Green  v.  Kopke,  18  Com.  B.  549  (E.  C.  L.  R.  vol.  86);  Cooke  v.  Wilson, 
1  Com.  B.  N.  S.  153  (E.  C.  L.  R.  vol.  87)  ;{a)  Lennard  v.  Robinson,  5 
E.  &  B.  125  (E.  C.  L.  R.  vol.  85).  [Crompton,  J. — In  those  cases  there 
was  no  express  disclaimer  of  personal  liability  by  the  party  signing,  as 
there  is  here.  The  question  here  is,  is  such  express  disclaimer,  alleging 
4eqoo-i  ^  limited  liability  upon  the  contract,  good  at  law  as  a  ^defence  to 
-*  a  claim  founded  upon  the  ordinary  liability  upon  a  contract  of 
that  description  ?]  That  disclaimer  is  repugnant  to  the  effect  of  the 
preceding  contract,  which  is  complete  in  itself,  and  creates  a  personal 
liability :  the  disclaimer  must  therefore  be  considered  as  void,  on  the 
principle  adopted  in  Furnivall  v.  Coombes,  5  M.  &  G.  736  (E.  C.  L.  R. 
vol.  44).  The  only  person  liable  at  all,  upon  the  face  of  the  instrument, 
is  Yglesias.  The  consignee  of  the  cargo  is  a  stranger  to  the  charterer 
until  the  shipping  note  is  handed  over.  [Crompton,  J. — Suppose  the 
proviso  had  contained  the  express  words  "for  an  unknown  consignee."] 
In  that  case  the  plaintiff  would  probably  not  have  entered  into  the  con- 
tract at  all.     [Crompton,  J.,  mentioned  Pederson  v.  Lotinga,  28  Law 

(a)  See  Parker  v,  Wlnlow,  7  E.  A  B.  942  (B.  C.  L.  R.  toL  »0). 
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Times  267. (a)]  The  decisioti  there  was  only  on  the  demurrage  prior  to 
the  shipment,  as  to  which  the  defendant  was  held  liable;  and,  even  as  to 
demurrage  at  the  port  of  discharge,  the  clause  exempting  the  defendant 
from  liability  was  much  stronger  than  here,  the  owners  and  master 
agreeing  to  rest  solely  upon  their  lien.  [Crompton,  J. — In  Pederson 
V,  Lotinga,  as  in  this  case,  the  person  entering  into  the  charter-party 
was  liable  to  a  limited  extent.  Here  the  liability  attaches  upon  his  not 
loading  in  a  given  time.]  The  very  fact  of  the  proviso  shows  that  he 
was  primarily  liable  for  more :  and  that  primary  liability  must  still  con- 
tinue, if  the  exempting  clause  is  clearly  repugnant  to  the  *inten-  r*Qq4 
tion  on  the  face  of  the  instrument.  Schmaltz  v.  Avery,  16  Q.  B.  ^ 
655  (E.  0.  L.  R.  vol.  71),  is  an  authority  in  favour  of  the  plaintiff. 

F,  M,  Whit£,  contr^,  was  not  called  upon  to  argue  for  the  respondent. 

(WiGUTMAN,  J.,  was  absent.) 

Erlk,  J. — The  judgment  must  be  affirmed.  I  agree  that  Yglesias  is 
the  contracting  party :  but  the  question  still  remains,  what  is  the  con- 
tract into  which  he  enters  ?  The  charter-party  contains  an  express  and 
unequivocal  stipulation  that  his  liability,  ^4n  every  respect,  and  as  to  all 
matters  and  things,  as  well  before  as  after  the  shipping  of  the  said  cargo, 
shall  cease  as  soon  as*'  the  cargo  is  shipped.  It  may  seem  improbable 
that  the  owner  would  leave  himself  without  a  remedy  at  the  port  of  dis- 
charge :  still,  if  he  chooses  so  to  contract,  it  is  not  our  office  to  interfere. 
It  is  impossible  to  construe  the  charter-party  otherwise  than  as  exempt- 
ing the  defendant  from  all  liability  after  shipment  of  the  cargo. 

Crompton,  J. — I  have  never  had  any  doubt  upon  this  point.  No 
doubt,  as  Mr.  Davison  has  contended,  Yglesias  is  the  contracting  party: 
but  it  was  competent  for  him,  if  he  chose,  to  make  it  a  part  of  the  con- 
tract that  he  should  be  exempt  from  all  liability  after  the  cargo  was 
shipped.  That  is  clear  as  a  matter  of  law ;  and  in  Pederson  v.  Lotinga, 
28  Law  Times  267,  that  principle  seems  to  have  been  assumed.  In  that 
case  some  of  the  Judges  of  this  Court  said  that  the  only  doubt  was  as  to 
what  the  intention  of  the  defendant  was :  no  doubt  was  expressed  that, 


if  he  intended  so  to  contract,  it  was  competent  to  *him  to  do  so. 
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There  is  nothing  absurd  or  repugnant  in  this  clause,  looking  at 
the  usual  course  of  the  coal  trade.  I  do  not  say  that  the  plaintiff  has 
no  remedy :  it  is  possible  that  the  party  for  whom  the  defendant  is  agent 
might  be  liable,  although  there  woula,  in  that  case,  be  this  difficulty, 
that  two  persons  would  be  liable  upon  the  same  contract,  one  as  princi- 
pal, the  other  as  agent.  At  all  events  the  parties  contracting  were 
perfectly  at  liberty  to. introduce  this  stipulation;  and  there  can  be  no 
doubt  as  to  its  meaning. 

Erlb,  J.— ^My  brother  Hill  {b)  has  desired  me  to  say  that,  as  far  as 
he  has  heard  the  argument,  he  concurs  in  the  view  which  we  have  taken. 

Judgment  affirmed. 

(a)  January  27,  1857 ;  before  Lord  Campbell,  0.  J.,  Coleridge,  Wigbtman,  and  Crompton,  Js. 
According  to  the  note  of  Messrs.  Ellis  and  Blackburn,  no  question  arose  as  to  the  liability  to 
demurrage  at  the  port  of  discharge.  The  learned  Judges  pointed  out  the  peculiar  language 
of  the  particular  instrument,  according  to  which  the  provision  aa  to  demurrage  at  the  port  of 
loading  was  different  from  that  as  to  demurrage  at  the  port  of  discharge. 

(&)  Hill,  J.,  had  left  the  Court  during  the  argument. 
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IN  THE  EXCHEQUER  CHAMBER. 

WATSON  V.  McLEAN.    June  17. 

This  case,  decided  on  appeal  from  the  Court  of  Queen's  Bench,  is 
reported,  ant^,  p.  78. 


SANDON  V.  JERVIS  and  DAIN.    June  17. 

A  sheriff's  officer,  in  exeoation  of  a  ca.  sa.,  put  his  hand  into  the  debtor's  dwelUog-hoQee,  bj 
an  opening  in  a  window  caused  by  a  pane  having  been  broken  in  the  scnffle,  but  not  by  the 
officer,  touched  the  debtor  who  was  inside  the  house,  and  said,  "  You  are  my  prisoner."  He 
was  unable  then  to  secure  the  person  of  the  debtor ;  but  he  thereupon  broke  open  the  outer 
door  of  the  house,  and  seized  the  debtor. 

Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  that  the  officer  had  acted  legally,  the  arrest  having  been  effected  by  touching  (he 
debtor,  and  the  subsequent  breaking  of  the  outer  door  being  justifiable  for  the  purpose  of 
taking  into  custody  the  debtor  so  arrested. 

Action  for  assault  and  false  imprisonment,  in  arresting  the  plaintiff 
*Q^R1  and  detaining  him  in  custody.  ^Defendants  severally  pleaded : 
-'  1.  Not  guilty ;  2.  Justification  of  the  arrest  and  detention  under 
a  writ  of  ca.  sa.  against  the  plaintiff.  Replication  to  plea  2:  That 
defendants  illegally  arrested  and  took  the  plaintiff,  by  illegally  breaking 
the  window  of  plaintiff's  dwelling-house,  and  by  breaking  and  entering 
the  outer  door  of  the  said  dwelling-house,  in  which  plaintiff  was  when 
the  defendants  took  him  into  custody.    Issue  thereon. 

On  the  trial,  before  Watson,  B.,  at  the  last  assizes  for  Staffordshire, 
the  evidence  was,  that  one  Burleigh  had  recovered  judgment  in  an  action 
of  debt  against  the  plaintiff,  and  had  issued  a  writ  of  ca.  sa.,  and  left  it 
with  the  officers  of  the  defendant  Jervis,  who  was  high  sheriff  for  the 
county  of  Stafford,  for  execution.     The  warrant  was  intrusted  to  the 
defendant  Dain ;  and  he  tried,  on  several  .occasions,  to  obtain  access  to 
the  plaintiff '3  house  to  arrest  the  plaintiff,  but  without  success.     On  28ch 
August,  Dain,  accompanied  by  a  follower  named  Woolrych,  was  watching 
the  plaintiff's  house,  for  the  purpose  of  arresting  the  plaintiff,  when  they 
observed  a  window  open  in  an  upper  story  at  the  front  of  the  house. 
Woolrych,  by  Dain's  directions,  got  a  ladder,  and  placed  it  against  the 
house,  intending  to  enter  the  house  by  the  open  window.     The  plaintiff's 
daughter,  who  was  in  the  house,  ran  to  the  window  and  tried  to  close  iu 
Woolrych  had  got  one  of  his  hands  upon  and  partly  inside  the  ledge  of 
the  window,  and  tried  to  keep  it  open;  but  the  plaintiff's  daughter 
succeeded  in  closing  and  fastening  the  window.     The  plaintiff  also  went 
to  the  window  to  assist  his  daughter ;  and  Woolrych,  seeing  him  near 
the  window,  thrust  his  arm  through  a  broken  pane  of  glass,  and  touched 
the  plaintiff,  saying  "You  are  my  prisoner."     There  was  conflictiDg 
Mo^-y  evidence  as  to  the  breaking  of  *the  pane  of  glass,  and  the  position 
^  of  the  plaintiff's  arm.     The  plaintiff's  witnesses  stated  that  Wool- 
rych broke  the  pane  of  glass,  and  put  his  hand  through,  and  so  touched 
the  plaintiff;  but  this  was  denied  by  the  defendants'  witnesses,  who  said 
that  the  plaintiff  broke  the  paae  and  thrust  his  hand  through  to  push 
Woolrych  from  the  ladder.      Having  touched  the  plaintiff,  Woolrych 
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came  down  from  tbe  ladder,  and,  by  Dain's  direction,  broke  the  outer 
door  of  the  plaintiff's  house  and  entered  it,  when  Dain  arrested  the 
plaintiff,  and  conveyed  him  to  Stafford  gaol,  where  he  had  remained 
ever  since,  under  the  writ  of  ca.  sa. 

The  learned  Baron  left  four  questions  to  the  jury. 

1.  Was  the  window  closed  and  fastened  at  the  time  Woolrych  put  his 
hand  through  and  touched  the  plaintiff?     The  jury  found  that  it  was. 

2.  Did  Woolrych  put  his  hand  through  the  broken  pane  ?  The  jury 
found  that  Woolrych  did  put  his  hand  through  the  broken  pane. 

3.  Did  Woolrych  break  the  window  ?  The  jury  found  No ;  and  that 
the  window  was  broken  in  the  scuffle. 

4.  Did  the  plaintiff  put  his  hand  through  the  broken  pane  ?  The  jury 
found  that  he  did  not. 

The  jury  then  returned  a  verdict  for  the  plaintiff,  with  51.  5«.  damages : 
and  the  learned  Judge  gave  the  defendants'  counsel  leave  to  move  to 
enter  a  verdict  for  the  defendants. 

Pigott,  Serjt.,  in  last  Easter  Term,  obtained  a  rule  Nisi  accordingly. 

jffuddleston  and  J.  J.  Powell  now  showed  cause. — The  arrest  was  not 
sufficient.  In  the  first  place,  though  the  cases  establish  that  there  may 
be  an  arrest  by  touch,  *that  arrest  must  be  accompanied  by  cir-  r:(cQQo 
cumstances  which,  in  the  absence  of  active  resistance  on  the  part  '- 
of  the  debtor,  would  enable  the  capture  to  be  completed.  In  Les  Terroes 
de  la  Ley  '^  Arrest"  is  described  to  be  ''when  one  is  taken  and  restrained 
from  his  liberty."  An 'arrest  by  mere  touch,  therefore,  is  good  only 
when  the  restraint,  of  which  the  touch  is  merely  symbolical,  can  be  com- 
pleted. In  Nicholl  v.  Darley,  2  Y.  &  J.  399,f  where  an  officer  caught 
the  debtor  round  the  waist,  and  the  debtor  broke  away  and  escaped,  the 
Court  held  that  an  arrest  is  complete  if  the  officer  has  the  debtor  in 
actual  custody,  though  but  for  a  moment :  that  is,  as  put  by  Garrow,  B., 
''  in  such  a  situation  as  would  enable  the  officer  with  proper  force  and 
assistance  to  detain  him."  Here  the  officer  could  not  have  done  so. 
[Crompton,  J. — ^Not  through  the  broken  pane ;  but  he  could,  and  did, 
follow  the  debtor  into  the  house.  Was  not  the  arrest  completed  then  ?] 
That  depends  upon  the  next  point  contended  for  by  the  plaintiff,  viz., 
that  the  officer  had  no  right  either  to  put  his  hand  through  the  broken 

!)ane  of  glass,  or  to  break  open  the  outer  door  afterwards.  The  privi- 
ege  of  a  dwelling-house  is  elaborately  explained  by  Lord  Mansfield,  in 
Lee  V.  Gansel,  1  Cowp.  1.  It  is  there  laid  down  that  the  outer  door  of 
the  house  cannot  be  broken.  [Crompton,  J. — The  privilege  ceases  as 
soon  as  there  has  been  an  arrest.]  There  had  been  no  proper  arrest 
here.  The  officer,  in  putting  his  hand  through  the  broken  pane  to  touch 
the  plaintiff,  violated  the  privilege  of  the  dwelling-house,  so  that  the 
touching  was  no  arrest;  and,  that  being  so,  he  acquired  no  right  to 
break  open  the  outer  door,  and  was  guilty  of  a  second  violation  of  the 
privilege  of  the  house  in  doing  so.  [Crompton,  J. — The  officer  may 
arrest  ^through  an  open  window ;  may  he  not  do  so  through  a  r^ooa 
pane  which  has  been  broken,  but  not  by  him  ?  Erle,  J. — Just  ^ 
as  he  might  arrest  through  a  window  which  was  ineffectually  closed  ?] 
Where  the  window  is  open,  or  ineffectually  closed,  the  owner  has  given 
up  the  privilege  of  his  house ;  but  not  where  the  glass  is  accidentally 
broken.  [Crompton,  J. — If  a  man  is  arrested  outside  his  house,  and 
runs  inside  it  and  locks  himself  in,  that  is  an  arrest  which  would  justify 
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the  officer  in  breaking  in.]  There  the  debtor  would  have  been  properly 
arrested  in  the  first  instance:  here  he  was  not.  It  was,  no  doubt, 
agreed  in  Genner  v.  Sparks,  6  Mod.  173,  S.  C.  1  Salk.  79,  that,  "  if  a 
bailiff  have  a  warrant  against  a  person  who  is  in  a  house,  and  lay  hand 
upon  him  through  the  window,  he  may  afterwards  break  the  house  to 
come  to  him."  But  that  decision  appears  to  be  based  upon  Sir  William 
Fish's  Case,  cited  in  White  v.  Wiltsheire,  2  Roll.  R.  138,  S.  C.  Palm. 
53  ;(a)  and  there  the  debtor  himself  opened  the  window ;  so  that  the 
arrest  was  a  proper  one.  And  the  dictum  of  Holt,  J.,  in  an  Anony- 
mous Case,  7  Mod.  8,  that,  ''  if  a  window  be  open,  and  a  bailiff  put  his 
hand  and  touch  one  for  whom  he  has  a  warrant,  he  is  thereby  his  pri- 
soner, and  may  break  open  the  door  to  come  at  him,"  is  based,  as  appears 
by  the  reference,  upon  Genner  v.  Sparks. 

Pigotty  Serjt.,  and  Scotland^  contra,  were  not  called  on. 

(WiGHTMAN,  J.,  was  absent.) 
^CkAcyy  Erlb,  J. — This  rule  must  be  made  absolute. — The  *question 
J  is,  whether  the  plaintiff  was  properly  arrested;  or,  in  otber 
words,  what  constitutes  an 'arrest.  It  appears  to  me  to  be  decided  by 
the  authorities  that,  if  the  officer  can  touch  the  party  against  whom  he 
has  a  warrant,  without  breaking  into  the  dwelling-house  in  so  doing, 
that  is  a  sufficient  arrest.  Now  here,  though  the  window  was  broken, 
it  was  not  broken  by  the  officer ;  and  he  touched  the  plaintiff  who  was 
within  his  reach,  without  committing  any  violation  of  the  privilege 
attaching  to  the  dwelling-house.  It  has  been  ^argued  that,  in  order  to 
make  an  arrest  by  touch  sufficient,  the  officer  must  have,  at  the  time, 
the  power  of  keeping  the  party  so  arrested  under  restraint.  I  think 
that  it  would  be  most  pernicious  if  the  question,  whether  the  officer  had 
such  means  of  restraint,  were  perpetually  to  be  submitted .  to  a  jury. 
Take  the  case,  put  by  my  brother  Crompton,  of  the  party  arrested  run- 
ning into  his  house  and  locking  himself  in  there.  It  would  be  a  diffi- 
cult and  dangerous  question  to  leave  to  the  jury,  whether,  under  these 
circumstances,  the  officer  had  the  power  of  restraining  him  at  the  time 
of  arrest.  The  Anonymous  Case  in  7  Mod.  8,  seems  to  me  to  decide 
that  mere  touch  by  the  officer,  through  a  window  already  open,  is  suffi- 
cient, without  such  power  of  restraint  as  has  been  contended  for.  And 
in  Genner  v.  Sparks,  6  Mod.  173,  S.  C.  1  Salk.  79,  it  was  agreed  by 
the  Court  that  a  touch  by  the  officer  "even  with  the  end  of  his  finger" 
is  sufficient.  The  Judges  seem  to  have  put  the  breaking  into  the  dwell- 
ing-house as  the  boundary  of  what  is  a  lawful  arrest :  any  personal  con- 
tact with  the  debtor  by  any  means  short  of  such  breaking  in  is  good ; 
*9411  ^^^  ^^  arrest  is  therefore  sufficient  if  made  through  a  window 
-'  *which  has  either  been  left  open,  or,  as  here,  has  been  accident- 
ally broken,  but  not  by  the  officer. 

Crompton,  J. — I  also  think  that  the  arrest  was  good.  The  argument 
that  the  officer  must,  at  the  time  of  touching  the  debtor,  possess  the 
ability  of  retaining  him  in  custody,  is  not  supported  by  the  authorities. 
Genner  v.  Sparks,  6  Mod.  173,  S.  C.  1  Salk.  79,  and  the  Anonymous  (i) 
case  in  7  Mod.  show  that  mere  touch,  if  unaccompanied  by  any  infrac- 
tion of  the  dwelling-house,  is  a  sufficient  arrest,  and  gives  the  officer  the 
right  to  break  into  the  house  to  complete  the  capture.     I  felt  more 

(a)  See  Pugh  v.  Griffith,  7  A.  A  £.  827  (E.  C.  L.  R.  toI.  34). 
(6)  7  Mod.  8. 
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pressed  by  the  second  point,  viz.,  that  here  there  was  an  illegal  infrac- 
tion of  the  dwelling-house,  by  the  officer  putting  his  hand  through  the 
pane,  on  the  same  principle  as,  *in  criminal  cases,  a  putting  in  of  the 
hand  where  the  window  had  been  left  open  has  been  held  to  be  a  step  in 
a  constructive  breaking  into  the  house.  But,  under  all  the  circumstances, 
I  agree  with  my  brother  Erie  that  we  may  keep  to  the  question  whether, 
there  having  been,  at  all  events,  no  actual  breaking  in,  there  was  such  a 
touch  as  constitutes  an  arrest ;  and  I  think  that  there  was. 

Hill,  J. — The  first  question  is,  what  is  a  sufficient  touch  to  constitute 
an  arrest.  It  has  been  contended  that  the  officer  must  have,  at  the  time 
of  touching,  the  ability  of  taking  corporal  possession  of  the  debtor,  or, 
at  least,  of  keeping  him  under  restraint.  But  that  position  is  certainly 
not  sanctioned  by  the  authorities  cited  in  the  course  of  the  argument ; 
and  Blackstone,  in  his  Commentaries,(a)  lays  down  that  "an  arrest 
must  be  by  corporal  seizing  or  touching  the  defendant's  body;  after 
*which  the  bailiff  may  justify  breaking  open  the  house  in  which  r#Q4 9 
he  is,  to  take  him."  It  was  also  argued  that  the  officer,  by  put-  •- 
ting  his  hand  through  the  broken  pane,  had  violated  the  privilege  of  the 
house.  But  the  pane  was  not  broken  by  him;  and  I  think  that  the 
officer,  touching  the  plaintiff  through  the  pane,  had  as  much  right  to 
make  the  arrest  through  the  pane  as  he  would  have  had  to  go  at  once 
into  the  house  and  make  the  arrest  if  the  door  had  been  left  open  by  the 
owner,  or  even  broken  by  third  parties  and  then  left  open.  Then,  the 
arrest  having  been  lawfully  made,  the  officer  had  a  right  to  break  open 
the  outer  door  of  the  house  and  complete  the  capture.  On  both  points, 
therefore,  I  agree  with  the  rest  of  the  Court  that  this  rule  should  be 
made  absolute.  Rule  absolute. 

(a)  3  Bl.  Com.  28S. 


IN  THE  EXCHEQUER  CHAMBER. 
SANDON  V.  JERVIS  and  DAIN.    [Feh.  4,  1859.] 

[For  sjllabus,  see  antd,  p.  935.] 

The  plaintiff  having  appealed  to  the  Exchequer  Chamber, 

In  this  vacation,(a) 

J.  J.  Powell  was  heard  for  the  appellant  (plaintiff  below). — First, 
there  was  no  legal  arrest  before  the  breaking  of  the  house  door,  because 
the  officer  had  not,  till  then,  corporal  possession  of  the  plaintiff:  Secondly, 
even  if  there  was  such  corporal  possession,  it  was  illegally  obtained,  and 
the  defence  fails.  As  to  *the  first  point,  all  the  definitions,  and  r^cq^o 
almost  all  the  authorities,  concut  in  the  proposition  that  merely  '- 
touching  the  body  of  the  debtor  does  not  constitute  an  arrest,  except  in 
the  cases  i^ere  the  touch  is  only  symbolical.  It  is  not  indeed  necessary 
that  there  should  be  such  a  possession  of  the  body  that  the  officer  is  able 
to  carry  the  party  to  gaol:  that  may  be  rendered  impossible  by  the 
superior  strength  of  the  debtor.  But  there  must  be  such  a  strong  hold 
that  the  debtor  cannot  escape  without  exerting  strength.     In  Tomlin- 

(a)  Febrnary  2. 
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Bon'fl  Law  Dictionary,  "Arrest"  is  defined  as  "a  restraint  of  a  man's 
person,  obliging  him  to  be  obedient  to  the  law,*'  and  as  "  the  beginning 
of  imprisonment;"  which  agrees  with  i;he  definition  in  Les  Termes  de  la 
Ley,  cited  below.  The  sheriff  cannot  be  liable  for  an  escape  where  no 
more  has  taken  place  than  a  touch ;  yet  that  would  follow  if  the  point 
contended  for  on  the  other  side  were  valid :  NichoU  v,  Darley,  2  Y.  i  J. 
399.t  In  Sir  William  Fish's  Case  (a)  it  was  held  that,  where  a  debtor 
opened  the  casement  of  the  window  of  his  house  and  took  the  sheriff  by 
the  hand,  and  the  sheriff  then  arrested  him,  the  arrest  was  legal,  so  that, 
the  debtor  having  pulled  away  his  hand,  the  sheriff  might  afterwards 
break  open  the  door  of  the  house  and  take  him.  But  it  must  be  assumed 
that  there  the  sheriff  took  the  debtor's  hand,  a  very  different  thing  from 
mere  touch.  In  Genner  v.  Sparks,  6  Mod.  173,  S.  C  1  Salk.  79,  it 
was  agreed  that,  if  the  sheriff' "  had  but  touched  the  defendant  even  with 
the  end  of  his  finger,  it  had  been  an  arrest."  But  that  must  have  been 
spoken  with  reference  to  the  particular  case  before  the  Court,  where  the 
defendant  was  in  a  yard  and  could  not  get  away,  so  that  the  touch  wooM 
"^have  beei^  merely  symbolical.  It  is  true  that  there  follows  an 
illustration,  ''  as  if  a  bailiff  have  a  warrant  against  a  person  who 
is  in  a  house,  and  lay  hands  upon  him  through  the  window,  he  may  after- 
wards break  the  house  to  come  to  him."  That,  however,  is  merely 
founded  on  Sir  William  Fish's  Case,(a)  which  has  been  already  explaine«i 
The  same  remark  applies  to  the  Anonymous  (6)  case  in  7  Mod.  The 
dictum  in  Bui.  N.  P.  62,  rests  merely  on  those  in  Genner  v.  Sparks, 
6  Mod.  173,  S.  C.  1  Salk.  79.  [Willes,  J.,  referred  to  Com.  Dig. 
Execution  (C  12).  Bramwell,  B. — To  recur  to  the  test  which  yoa 
suggest :  suppose  the  officer  put  his  arm  through  the  iron  railings  of  a 
gate  which  he  cannot  pass,  and  lays  hold  of  the  debtor,  is  that  an  arrest?] 
That  seems  to  be  an  arrest,  because  the  debtor,  being  actually  detained, 
is  bound  to  submit  to  the  law.  Secondly,  the  capture  was  at  any  rate 
obtained  by  an  illegal  entry.  The  circumstances  in  Doe  v.  Trye,  5  Xew 
Ca.  573  (E.  C.  L.  R.  vol.  35),  were  something  like  those  in  the  present 
case :  the  officer  thrust  his  hand  through  some  paper  which  supplied  the 
place  of  a  pane  of  glass  in  the  window ;  and  he  thus  got  the  key  of  the 
house,  with  which  he  opened  the  door  and  effected  the  capture  in  the 
house :  and  this  was  admitted  to  be  an  illegal  arrest.  [Willes,  J.— 
The  key  was  obtained  by  a  trespass.  Bramwell,  B. — Might  the  officer 
get  in  through  an  open  window  ?]  Supposing  that  to  be  lawful  in  the 
case  where  a  window  has  been  negligently  left  open,  the  present  case  is 
very  different :  the  window  was  broken  in  the  defence  of  the  legal  pos- 
session of  the  house.  In  Park  v.  Percival,  Hob.  62  (5tfa  ed.),  an  arrest 
was  held  to  be  illegal,  where  the  officer  obtained  an  entry  into  a  honse 
♦94^1  ^y  craft,  in  calling  to  the  *wife  of  the  owner,  who  opened  the  door 
^  a  little,  whereupon  the  officer  rushed  forcibly  in.  The  debtor  has 
the  right  to  keep  the  door  of  his  own  hodse  shut:  Semayne's  Case,  5  E.p. 
91a,  93  a.  [Bramwell,  B. — I  always  thought  the  officer  might  get  into 
the  house  by  any  means  not  forcible.  In  Park  v.  Percival,  Hob.  62  (oth 
ed.),  the  house  was  not  the  house  of  the  debtor.]  He  lay  there ;  and  it 
appears  from  Semayne's  Case  that,  even  in  such  a  case,  the  officer  cannot 

(a)  Citod  in  White  v.  Wiltsheire,  2  RoL  R.  138;  S.  C.  Palm.  53. 
(6)  7  Mod.  8. 
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break  into  a  house  without  a  previous  request  and  deniaL  In  Gomyns'a 
Digest,  Uxeeution  (C  5),  it  is  said  that  the  sheriff,  under  an  execution 
against  the  goods,  cannot  open  the  outer  door,  though  it  be  only  latched. 
[Crowdbr,  J. — That  doctrine  of  Corny ns  seems  to  be  questioned  by  the 
Court  of  Exchequer  in  Ryan  t;.  Shilcock,  7  Exch.  72.t  Williams,  J. — 
In  Curtis  v.  Hubbard,  1  Hill's  New  York  Rep.  337,  cited  in  Smith's 
note  (a)  to  Semayne's  Case,  the  law  is  asserted  as  in  Comyns.]  Lord 
Mansfield's  language  in  Lee  v.  Gansel,  1  Cowp.  1,  has  been  already 
referred  to  in  the  argument  below.  The  proper  rule  seems  to  be  that, 
where  a  door  or  window  is  left  open  by  intention  or  negligence,  there 
the  officer  may  enter;  but  not  otherwise.  Thus,  if  a  window  were 
broken  by  a  hail-storm,  or  a  door  blown  down  by  a  gust  of  wind,  there, 
unless  a  reasonable  time  for  repairing  had  elapsed,  the  officer  could  not 
enter.  In  Aga  Kurboolie  Mahomed  v.  The  Queeu,  4  Moore's  P.  C.  C. 
239,  a  case  before  the  Privy  Council,  it  was  held  that  an  officer,  who,  in 
execution  of  a  bailable  writ,  had  peaceably  entered  a  house,  but  bad 
been  forcibly  expelled  before  making  an  arrest,  might,  without  demand- 
ing re-entry,  lawfully  break  open  the  *outer  door  of  the  house  r^QAa 
which  had  been  fastened  against  him.  There  the  debtor  could  ■- 
not  avail  himself  of  the  unlawful  expulsion ;  and  the  officer  was  entitled 
to  replace  himself  in  the  position  from  which  he  had  been  illegally  dis- 
turbed. The  decision  therefore  is  not  an  authority  in  the  present  case : 
but  Lord  GampbelFs  judgment  there  will  be  found  to  accord  with  the 
general  principle  now  insisted  upon. 

Pigottj  Serjt.,for  the  respondents  (defendants  below),  cited  an  Anony- 
mous (6)  case  in  Yentris. 

Per  Curiam. — We  will  consider  whether  it  is  necessary  to  hear  you. 

And  now  the  learned  Judges,  without  calling  on  Pigotty  Serjt,  pro- 
nounced their  judgments. 

Pollock,  C.  B. — We  think  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed,  as  we  are  all  of  opinion  that  the  defendants  were 
justified  in  what  they  did.  It  does  not  appear  to  me  that  the  question 
involves  any  general  principle.  It  is  a  matter  of  positive  law  whether  a 
mere  touch  is  to  constitute  an  arrest  or  not.  It  might  have  been  reason- 
ably prescribed  either  that  it  should  or  should  not  be  necessary  to  an 
arrest  that  there  should  be  a  possession  of  the  person.  But  probably 
the  reason  which  led  to  the  laying  down  of  the  law  as  it  stands  was  that 
it  was  thought  desirable  to  avoid  unnecessary  violence ;  and  therefore  it 
was  determined  that,  if  the  officer  was  near  enough  to  the  debtor  to  touch 
him,  it  was  the  duty  of  the  debtor  to  submit ;  and  this  for  the  purpose 
of  preventing  conflict.  I  may  remark  parenthetically  *that  what  rmo^An 
the  law  of  England  most  aims  at  is  the  preservation  of  peace.  It  *- 
will  not  allow  a  man  to  take  forcible  possession  of  even  his  own  pro- 
perty. But,  whatever  be  the  reason,  the  law  is  that,  if  the  officer  is  near 
enough  to  the  debtor  to  touch  him,  and  does  touch  him,  and  gives  him 
notice  of  the  writ,  it  is  an  arrest.  I  can  well  understand  the  reason  for 
its  being  so  held.  There  may  be  an  apparent  incongruity  when  the 
contact  takes  place  under  circumstances  which  preclude  the  possibility 
of  an  actual  seizure,  like  the  case  of  a  wall  intervening,  as  between 
Pyramus  and  Thisbe,  but  with  the  possibility,  not  merely  of  a  whisper, 

(a)  1  Smith's  L.  Ca.  82  (4th  ed.). 
(6)  1  Yentr.  306. 
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but  of  a  touch.  Where,  however,  the  debtor  is  actually  in  a  house  which 
is  watched,  so  that  he  cannot  get  away,  there  is  no  absurdity  in  sajin-; 
that  a  touch  shall  constitute  an  arrest.  What  then  is  there  in  the 
present  case  to  defeat  the  justification  ?  It  is  admitted  that,  if  the  officer 
finds  the  house  door  open  and  gets  into  the  house,  he  may  by  doing  so 
effect  the  arrest.  If,  then,  the  door  be  so  far  open,  or  there  be  a  window 
so  broken,  as  to  admit  of  the  o£Bcer  touching  the  debtor,  the  officer  may 
effect  the  arrest  by  so  touching. 

Williams,  J. — I  am  quite  of  the  same  opinion.  Putting  all  the  facts 
of  the  case  together,  there  was  a  lawful  arrest.  It  is  perfectly  clear  that 
it  has  always  been  assumed  that  touching  the  person  constitutes  an 
arrest.  Then  the  question  is,  only,  whether  here  it  was  illegal  to  touch 
the  person.  The  aperture  in  the  window  enabled  the  officer  to  do  so : 
he  had  a  right  to  avail  himself  of  the  window  being  in  part  open. 

Growder,  J. — I  am  of  the  same  opinion.  It  is  laid  down  by  Holt, 
♦9481  ^*  ^"^  ^^^  ^^^  other  Judges,  in  Genner  *i;.  Sparks,  6  Mod.  173, 
-I  S.  G.  1  Salk.  79,  that  a  mere  touch  constitutes  an  arrest,  though 
the  party  be  not  actually  taken.  Then,  was  the  act  itself  legal  ?  The 
pane  of  glass  was  not  broken  by  the  officer  who  arrested ;  nor  did  he 
enlarge  it ;  he  only  put  his  hand  in. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  opinion  pronounced  by 
Holt,  G.  J.,  and  the  other  Judges  in  Genner  v.  Sparks,  6  Mod.  173, 
S.  G.  1  Salk.  79,  is  quite  sufficient  to  decide  this  case.  The  6th  volame 
of  Modern  Reports,  in  which  that  is  found,  is  a  book  of  authority. 

Bramwell,  B. — I  am  of  the  same  opinion:  but  I  wish  to  guard 
myself  against  being  supposed  to  lay  it  down  that  the  sheriff  would  be 
liable  to  an  escape  where  the  officer  had  been  unable  to  do  more  than 
touch  the  debtor.  The  capture  might  be  good  as  against  the  debtor  80 
as  to  preclude  him  from  saying  that  he  had  not  been  arrested,  and  jet 
not  complete  so  as  to  make  the  sheriff  liable  for  an  escape.  But,  accord- 
ing to  my  view,  the  case  of  Aga  Kurboolie  Mahomed  f .  The  Queen, 
4  Moore's  P.  G.  G.  239,  is  a  decisive  authority  to  show  that  the  officer 
was  here  justified  in  breaking  open  the  outer  door  after  he  had  touched 
the  debtor;  for  I  cannot  distinguish  between  a  right  to  enter  after 
having  been  thrust  out,  and  a  right  to  enter  for  the  purpose  of  taking  a 
party  already  arrested.  It  may  possibly  be  that,  in  some  sense,  the 
arrest  could  not  be  completed  till  the  officer  had  that  corporeal  control 
which  Mr.  Powell  maintains  to  be  essential ;  I  wish  not  to  be  understood 
as  asserting  that  the  sheriff  would  have  been  liable  for  an  escape  if  the 
debtor  had  got  away  after  he  had  merely  been  touched. 

Judgment  affirmed. 

An  officer  io  executioo  of  civil  pro-  Johns.  127 ;   Williams  v.  Spencer,  o 

cess,  cannot  break  down  the  outer  door  Johns.  352 ;   though  the  rest  of  the 

of  a  dwelling-house,  in  order  to  arrest  house  be  let  to  strangers :  Williams  r. 

the   owner  of   the  house  or  even  a  Spencer,  ut  supra.     And  he  may  enter 

permanent  boarder:  Oystead  v.  Shed,  by  a  back  door,  if  that  be  generallv 

13  Mass.  520 ;  Ilsley  t;.  Nichols,  12  used  by  the  family,  though  the  front 

Pick.  270.     But  if  the  outer  door  be  door  be  fastened :  Hubbard  v.  Mack« 

open,  he  may  enter  and  break  open  an  at  supra.     Where  an  arrest  has  beea 

inner    door:    Hubbard  v,   Mack^   17  once  made,  and  the  prisoner  escapes 
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to  hb  house,  the  •  officer  may  then,  in  the  defendant  submits  to  the  officer\s 

iaimediate   pursuit,  follow  and  break  authority,  though  there  be  -no  actual 

down  the  outer  door :  Allen  v,  Martin,  touching  of  the  body :  Jones  v.  Jones, 

10  Wend.  300.  13  Ired.  448 ;  Field  v.  Ireland,  21  Alab. 

An  arrest  will  be  complete  where  240 ;  Courley  v.  DoziA,  20  Geo.  369. 


*The  QUEEN  v.  SIR  JOHN  WILLIAM  RAMSDEN,  Bart,   .^g.g 

July  8.  L 

The  liability  to  repair  &  highway  ratione  clauaarsB  is  in  the  occupier  of  the  lands  enclosed ;  not 
in  the  owner,  as  owner. 

Per  Erie,  J.,  and  atmble,  per  Crompton,  J.,  snch  liability  does  not  aceme  where  either  the  high- 
way is  not  immemorial,  or  where  the  adjoining  land  enclosed  has  not>  before  the  enclosure, 
been  used  for  passage. 

Indictment  for  non-repair  of  a  road.  The  second  count  charged 
that,  "  from  the  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, there  was  and  yet  is  a  certain  common  and  ancient  Queen's  high- 
way," called,  &c.,  "situate  in  the  parish  of  Huddersfield,"  "used  by 
and  for  all  the  liege  subjects  of  our  said  Lady  the  Queen  and  her  pre- 
decessors, with  their  horses,  coaches,  carts,  and  other  carriages,  to  go, 
return,  pass,  and  repass,"  &c.,  "at  their  free  will  and  pleasure:"  that 
800  yards  of  the  said  highway  (specifying  the  part)  was  very  ruinous, 
&c.,  and  in  great  decay  for  want  of  due  reparation  and  amendment,  so 
that  the  liege  subjects,  &c.,  could  not  go,  return,  pass,  and  repass,  &c., 
as  they  ought  and  were  wont  and  accustomed  to  do,  without  danger  and 
damage :  that  the  defendant,  "  being  the  owner  of  certain  lands  in  the 
parish  aforesaid,  lying  and  being  on  both  the  north  and  south  sides,  and 
running  along  the  sides  of  and  adjoining  the  said  last-mentioned  Queen's 
common  highway,  by  reason  of  his  having,  before,"  &c.,  "wholly 
enclosed  and  fenced  off  his  land  adjoining  and  running  parallel"  with 
the  said  highway,  on  the  north  side,  and  along  that  part  which  was  out 
of  repair,  "  and  having,  before,"  &c.,  "  on  the  south  side  of  the  said 
last-mentioned  Queen's  highway,  enclosed  and  fenced  off  his  land  ad- 
joining and  running  parallel  with  the  same"  to  the  extent  of  400  yards 
of  the  part  which  was  out  of  repair  ("  the  remaining  400  yards"  out  of 
repair  on  the  south  *side  "adjoining  on  a  deep  precipice,  form-  p^qca 
ing  a  natural  barrier  from  the  land"  of  the  defendant  "  on  that  '- 
side"),  "  and,  to  that  extent  and  thereby,  having  prevented  Her  Ma- 
jesty's liege  subjects,  with  their  horses,  coaches,"  &c.,  "  from  going, 
returning,"  &c.,  "  through  and  along  the  lands  adjacent  to"  the  said 
highway,  "  while  they  were  so  as  last  aforesaid  foundrous  and  out  of 
repair,"  &c.,  "  and  by  continuing  to  keep"  the  said  lands  so  adjoining 
enclosed,  "  ought  to  repair  and  amend  that  part"  of  the  said  highway 
"  when  and  so  often  as  there  shall  be  occasion :"  and  that  the  defendant 
had  not  done  so. 

Plea.    Not  guilty.     , 

The  first  count,  which  charged  the  defendant  with  liability  to  repair 
"by  reason  of  his  tenure  of  certain  lands  and  tenements"  in  the  said 
parish,  on  both  sides  of  the  said  highway,  was  abandoned  at  the  trial. 

On  the  trial,  before  Martin,  B.,  at  the  last  Spring  Assizes  for  York- 
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shire,  it  appeared  that  the  road  in  question  was  not  an  imroemoriftl 
highway^  as  averred  in  the  indictment:  but  that,  in  1789,  by  the  Hud- 
dersfield  Enclosure  Award,  the  land  on  each  side  of  the  road  (described 
in  the  award  as  a  public  road)  was  allotted  to  Sir  John  Kamsden,  the 
defendant's  ancestor.  The  Enclosure  Act  under  which  the  award  was 
roade,  and  in  which  the  road  was,  set  out,  authorized  persons  to  whom 
land  should  be  allotted  to  enclose  such  land.  The  land  on  each  side  of 
the  road  was  accordingly  enclosed  and  built  upon,  and  was,  before  and 
at  the  time  of  the  indictment,  occupied  by  tenants  of  the  defendant, 
the  present  owner  of  the  land.  The  dedication  of  the  road  was  admit- 
ted. Evidence  was  given  that  in  the  course  of  186  yards  of  the  800 
indicted  it  would  have  been  possible  for  carts  to  break  out  of  the  road 
and  pass  over  the  land  adjoining,  but  on  the  north  side  only.  No 
^gr-i  -1  enclosure  had  been  ^made  to  the  extent  of  the  185  yards  till  fifteen 
■*  or  twenty  years  ago.  The  jury,  in  answer  to  a  question  put  to 
them  by  the  learned  Judge,  found  that  there  was  not,  substantially  and 
beneficially,  any  enjoyment,  by  the  public,  of  the  right  of  using  the 
land  at  the  side  of  the  road,  when  the  road  was  out  of  repair. 

The  learned  Judge  directed  a  verdict  for  the  defendant,  with  leave  to 
the  prosecutor  to  move  to  enter  a  verdict  for  the  Grown  on  the  said 
second  count  as  to  185  yards  of  the  highway. 

Hugh  Hilly  in  last  Easter  Term,  obtained  a  rule  Nisi  accordingly, 
^^  on  the  ground  that  the  facta  proved  and  admitted  at  the  trial  proved 
the  liability  to  repair  as  to  that  extent  of  the  highway." 

In  this  yacation,(a) 

Atherton  and  Clea%hy  showed  cause.  Pashley  and  Malcolm  were 
heard  in  support  of  the  rule. — The  following  authorities  were  cited  in 
the  course  of  the  argument :  Com.  Dig.  Chimin  (A.  4) ;  Rex  v.  Stough- 
ton,  2  Saund.  157 ;  Sir  Edward  Duncomb's  Case,  Gro.  Gar.  366,  S.  C. 
1  Roll.  Abr.  390,  10,  Chimin  Common  (A)  1 ;  Regina  v.  Turweston,  16 
Q.  B.  109  (E.  G.  L.  R.  vol.  71) ;  4  Bac.  Ab.  225  {7th  ed.),  Highways 
(£.) ;  1  Russell  On  Grimes,  p.  358  (3d  ed.) ;  Rex  v.  Flecknow,  1  Bnrr. 
461 ;  Hawkins's  Pleas  of  the  Grown,  Book  I.  c.  76,  s.  6  (vol.  2,  p.  155, 
7th  ed.);  Ghitty's  Griminal  Law,  vol.  III.  p.  567  a;  Taylor  v.  White- 
head, 2  Doug.  745 ;  Rex  v.  Sutton,  3  A.  &  E.  597  (E.  G.  L.  B.  vol. 
30) ;  Regina  v.  The  Tithing  of  Westmark,  2  Moo.  &  R.  305 ;  Rex  r. 
Giles,  Gambridge,  5  M.  &  S.  260 ;  Wellbeloved  On  the  Law  of  High- 
ways, p.  90. 

*QS21       ^^^6  nature  of  the  arguments  appears  sufficiently  from  the 
-I    judgment.  •  Cur.  adv.  vulL 

The  learned  Judges  now  delivered  judgment  seriatim,  as  follows. 

Erlb,  J. — This  indictment  is  for  non-repair  of  an  immemorial  high- 
way, charging  the  defendant  to  be  liable  by  reason  of  enclosure  of 
adjoining  land  of  which  he  is  the  owner.  The  evidence  was  that  the 
way  in  question  was  dedicated  within  time  of  memory,  and  was  not 
immemorial ;  that  the  defendant  was  not  the  occupier  of  the  enclosed 
adjoining  land.  That  for  180  yards  out  of  the  800  which  were  indicted 
it  was  possible  for  carts  to  break  out  on  one  side ;  but  there  was  no 
evidence  that  this  adjoining  land  had  been  actually  so  used ;  and  the 
jury  found  that  there  never  was,  substantially  and  beneficially,  any 
enjoyment  of  the  right  of  breaking  out  over  the  residue  of  the  line.   The 

(a)  Jane  14Ui  and  15tli.    B«fora  Srle  and  Crompton,  Ji. 
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verdict  Tf as  entered  for  the  defendant :  and,  on  a  rule  to  enter  it  for 
the  Crown,  it  has  been  contended  that,  if  adjoining  land  is  enclosed  on 
either  side  of  a  highway  dedicated  within  time  of  memory,  the  owner  of 
such  land,  although  not  the  occupier,  and  although  the  land  so  enclosed 
is  not  shown  to  have  been  erer  used  for  the  purpose  of  passage,  is  bound 
to  repair  the  adjoining  highway.  On  the  other  hand,  for  the  defendant, 
it  was  contended  that  this  duty  of  repair  arises  only  when  the  land 
enclosed  has  been  used  for  passage  and  become  a  part  of  the  highway ; 
80  that  the  duty  is  created  by  reason  of  encroachment  on  the  highway, 
and  not  by  a  lawful  enclosure :  also,  that  the  highway  ought  to  be  im- 
memorial :  and  the  party  charged  ought  to  be  the  occupier. 

*The  authorities  cited  support  the  defendant's  case.  Sir  r*Qco 
Edward  Duncomb's  Case,  Cro.  Car.  366,  affords  the  only  instance  ^ 
of  a  conviction  on  this  liability  which  has  been  cited :  and,  as  all  the 
dicta  of  Judges  and  passages  in  digests  and  treatises  are  founded  on  this 
case,  it  ought  to  be  carefully  examined.  The  indictment  charged  that 
he  had  enclosed  lands  on  both  sides  of  an  ancient  highway,  whereby  he 
had  straitened  it,  and  it  had  become  foundrous,  whereas  by  law  he  ought 
to  have  made  it  a  sufiScient  way.  The  evidence  showed  that  the  way 
enclosed  was  four  yards  wide :  that  defendant  had  made  a  good  causeway 
for  horsemen,  yet  carts  and  coaches  could  not  pass  nor  meet  for  strait- 
ness  thereof,  nor  might  go  beside  the  way.  It  was  held  that  he  was 
bound  to  repair.  We  gather,  from  the  abstract  of  the  indictment  men- 
tioning an  ancient  way,  that  it  was  charged  to  be  immemorial ;  and, 
from  the  charge  that  the  defendant  had  straitened  it,  we  gather  that  he 
had  encroached  on  land  used  for  passage ;  and  the  more  so  as  the  evi- 
dence showed  that  carts  and  carriages  could  not  pass  or  meet  because  it 
was  60  strait,  though  it  was  better  for  horses  than  before. 

That  this  view  of  the  effect  of  the  report  in  Croke  is  correct  appears 
from  the  statement  of  the  same  case  in  1  Roll.  Ab.  390,  Chimin  Common 
(A.) :  ^^  Si  la  soit  un  common  chimin  pur  touts  les  subjects  le  Roy  et  ad 
eatre  use  temps  dont  memorie  que  quant  le  chimin  ad  estre  founderous, 
les  subjects  le  Roy  dont  use  daler  per  outletts  sur  le  terre  prochein 
adjoynant,  le  chimyn  gisant  en  le  open  field  nemy  enclose,  ceux  outlets 
6ont  parcell  de  chimyn,  car  les  subjects  le  Roy  doint  aver  un  bon  pass- 
age, et  le  bon  passage  est  le  chimin,  et  nemy  solemcnt  le  beaten  tracke." 
"Trin,  10  Car.  B.  R.  per  Curiam  sur  *un  tryall  al  barr  sur  un  r^grA 
information  vers  Sir  Edward  Duncombe."  See  also  Ibid.  (B) :  '• 
*^  Qui  doit  ceo  repaire.  1.  Si  la  soit  un  common  alt  chimyn  qui  ad 
estre  use  temps  dont  memorie,  &c.,  destre  repaire  per  le  pais,  et  puis  J. 
S.  que  ad  terre  nemy  enclose  prochein  adjoynant  al  alt  chimyn  d'ambi- 
deuz  sides  del  chimyn,  et  il  pur  son  singular  profit  enclose  son  terre 
d'ambideux  sides  le  chimyn  per  hedge  &  ditch,  il  per  ceo  ad  emprist 
enapres  sur  luy  le  reparation  del  chimyn,  &  ad  free  le  paies  del  repara- 
tion de  ceo,  issint  que  il  mesme  touts  temps  apres  quant  serra  besoigne 
doit  ceo  repairer.  Trin.  10  Car.  B.  R.  en  un  information  vers  Sir 
Edward  Duncombe  resolve  per  Curiam  sur  evidence  al  bar  snr  tiel  inform- 
mation,  &  n'est  sufficient  pur  luy  a  faire  le  chimin  tarn  bon  come  fuit  al 
temps  de  son  enclosure,  mes  doit  faire  ceo  un  perfect  bon  chimin  sans 
aiant  ascun  respect  al  chimin  come  fuit  al  temps  del  enclosure,  &  donque 
fuit  dit  que  ceo  fuit  issint  redolve  per  touts  les  justices  6  Jac.  &  19  Jac. 
car  quant  le  chimin  gisoit  en  le  open  fields,  nemy  enclose  les  subject^  le 

B.,  B.  4  B.-^33 
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Roy  soloint  quant  le  chimjn  fuit  male  ou  founderons  daler,  pur  lour 
melior  passage,  sur  les  fields  adjojnant,  hors  del  common  tract  del 
chimin,  le  quel  libertie  est  toll  per  rinclosure."  This  report  states  that 
the  way  was  immemorial,  and  that  the  adjoining  land  had  been  actually 
used  immemorially  for  passage  before  the  enclosure.  Then  follows  pla- 
citum  (B)  2 :  "  Un  owner  de  terre  qui  n'est  Toccupier  de  ceo,  ne  poet 
estre  charge  a  repairer  un  common  chimin,  mes  solmen  le  occupier. 
Hill.  11  Car.  B.  R.  en  un  Forster*s  Case,"  &c.  As  this  placitum  fol- 
lows that  relating  to  liability  by  reason  of  enclosure,  I  think  it  relates 
to  the  same  liability,  and  shows  that  the  present  defendant  is  not  liable. 
*^^^1  *^^  ^®^  ^'  Stoughton,  2  Saund.  157,  Stoughton  was  indicted 
J  on  the  same  liability ;  and  the  indictment  charges  that  a  certain 
common  highway  in  Stoke,  "being  from  time.whereof  the  memory  of 
man  is  not  to  the  contrary,  a  common  King's  highway,"  was  out  of 
repair,  and  that  defendant  ought  to  repair  it  by  reason  of  the  tenure  of 
certain  lands  on  the  west  side  of  the  said  highway,  by  him  the  said 
defendant  enclosed  and  encroached  from  the  said  highway,  and  continued 
by  him  to  be  enclosed  and  encroached  since,  "  which  said  land  so  as 
aforesaid  enclosed  and  encroached,  for  the  whole  time  aforesaid"  "  wa3 
parcel  of  the  said  common  King's  highway."  The  judgment  was  for 
the  defendant,  on  demurrer  to  his  plea  on  a  point  now  irrelevant ;  but 
the  precedent  is  strong  to  show  that  the  liability  was  supposed  to  attach 
only  to  immemorial  highways,  and  only  in  respect  of  land  enclose<l 
which  was  parcel  of  the  highway :  and,  as  it  alleges  that  the  defendant 
encroached  and  continued  the  encroachment,  he  was  probably  charged 
as  occupier. 

In  Rex  V.  Flecknow,  1  Burr.  461,  the  parish  was  indicted,  and  pleaded 
that  Watson,  by  reason  of  the  tenure  of  lands  enclosed  by  him,  ought 
to  repair ;  and  the  prosecutor  replied  that  this  land  was  enclosed  under 
an  enclosure  Act,  and  that  Watson  was  allottee  of  an  allotment,  and 
tl^erefore  made  the  enclosure :  and  it  was  decided  that,  as  Watson  had  a 
lawful  right  to  enclose,  he  incurred  no  liability  to  repair  by  reason  of 
doing  so.  The  principle  of  this  decision  may  probably  be  held  to  apply 
to  the  present  defendant;  because  the  evidence  here  is  consistent  with 
the  supposition  that  he  or  those  under  whom  he  claims  dedicated  so 
Mt^fn  ™^<^b  land  as  is  *used  for  passage,  and  no  more,  and  had  lawful 
^  right  to  build  on  the  land  adjoining,  and  may  have  granted  the 
highway  for  the  purpose  and  with  the  intention  of  enclosing  it,  by  build- 
ing in  an  adjoining  land ;  which  would  be  lawful,  according  to  daily 
experience. 

These  are  the  only  cases  cited  on  the  subject.  The  passage  from 
Rolle  has  been  often  repeated ;  but  the  law  is  not  altered  by  repetition. 

It  follows  that  the  present  rule  for  entering  the  verdict  for  the  Crown 
should  be  discharged;  in  my  opinion,  on  each  of  the  three  grounds 
above  mentioned,  viz.,  because  the  highway  is  not  immemorial,  and 
because  the  land  enclosed  is  not  shown  to  have  been  used  for  passage, 
and  because  the  defendant  is  not  the  occupier  of  that  land. 

Grompton,  J. — I  agree  with  my  brother  Erie  that  this  rule  should  be 
discharged.  The  defendant  is  charged  with  the  non-repair  of  a  road, 
ratione  clausurse,  in  respect  of  certain  land  whereof  he  is  owner,  but 
not  occupier.  There  seems  to  be  neither  precedent  nor  authority  for 
charging  the  owner,  not  being  the  occupier,  in  respect  of  such  liability: 
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and  the  only  authority  from  Rollers  Abridgment,  which  has  been  stated 
at  length  by  my  brother  Erie,  is  strongly  against  the  mere  owner  being 
chargeable.  It  was  said,  indeed,  by  Mr.  Pashlei/j  that  we  ought  to 
construe  the  passage  from  Rolle's  Abridgment  as  applying  to  a  liability 
ratione  tenurse :  but  it  immediately  follows  the  placitum  as  to  the  law  in 
respect  to  liability  ratione  clausurse ;  and  it  seems  particularly  applica- 
ble to  such  a  liability,  which  may  be  put  an  end  to  by  the  person  in 
occupation,  who  has  the  possessory  right,  throwing  down  the  enclosure. 
I  think,  also,  that  *tbere  is  strong  reason  for  supposing  that  the  r«Qr7 
liability  ratione  clausurae  does  not  arise  in  a  case  like  the  present,  ^  "^ 
where  the  origin  of  the  road  is  by  modern  dedication,  and  where,  from 
the  circumstances  of  the  origin  of  the  road  and  the  nature  of  the  pro- 
perty, such  dedication  may  reasonably  be  presumed  to  have  been  to  the 
extent  of  the  road  only  as  laid  but,  excluding  any  right  to  go  on  the 
land  adjoining,  which  seems  to  have  been  intended  for  the  building  of 
houses.  It  would  appear  strange  to  apply  the  general  rule  of  the  lia- 
bility arising  from  the  enclosure  of  open  fields  to  the  case  of  a  person 
laying  out  a  street  and  building  houses  alon^  it,  when  the  object  of 
opening  the  street  is  for  the  purpose  of  the  houses  being  built  on  the 
side.  In  such  case  the  way  may  perhaps  be  said  to  be  dedicated  only 
so  far  as  that  the  public  are  to  use  the  place  marked  out ;  and  it  would 
seem  strange  to  say  that,  if  that  were  out  of  repair,  the  houses  might 
be  pulled  down.  There  was,  however,  an  the  present  case,  no  finding  as 
to  such  limited  dedication ;  and  it  is  sufiScient  for  the  decision  of  this 
case  to  say  that  I  do  not  think  that  we  ought  to  extend  the  liability  ko 
as  to  make  it  apply  to  the  case  of  owners,  where  neither  the  precedents 
nor  authorities  apply  to  the  case  of  owners,  but  seem  confined  to  that 
of  the  occupiers  of  the  lands. 
I  think,  therefore,  that  the  rule  should  be  discharged. 

Rule  discharged. 


♦PEEK  V.  The  NORTH  STAFFORDSHIRE  Railway  Com-  pggg 

pany.     Jul]/  3.  ■■ 

The  agent  of  pUintiff;  by  his  orders,  delivered  to  defendants,  a  raUway  company,  some  marbles 
for  carriage;  and,  in  answer  to  inquiries  by  defendant*  as  to  the  terms  upon  which  the 
marbles  were  to  bo  carried,  wrote  to  defendants,  inquiring  the  **  rate  of  insurance  on  marble." 
Aiterwar.ds,  one  W.,  on  behalf  of  the  agent,  had  an  jnCenriew  with  defendants,  who  informed 
him  of  their  charges  for  carrying  marbles  uninsured  and  insured,  respectiyely.  A  printed 
notice  of  conditions  had  been  previously  sent  to  the  agent  by  the  defendants.  One  of  tho 
conditions  was  "  that  the  company  shall  not  b«  responsible  for  the  loss  of  or  iqjury  to  any 
marblee"  **  unless  declared  and  insured  according  to  their  value."  W.,  after  the  interview, 
and  after  the  conditions  had  been  sent  to  the  plaintiff's  agents,  wrote  to  defendants,  signing 
on  behalf  of  the  agents, ''  Please  to  forward  the  three  cases  of  marble,  not  insured,  as  directed, 
to,"  Ac.  The  marbles  were  forwarded  by  defendants,  and  while  on  their  premises,  were 
damaged,  without  wilful  negligence  of  defendants.  Plaintiff  sued  defendants,  as  common 
carriers,  for  the  damage.  Defendants  pleaded,  among  other  things :  4,  that  the  marbles  were 
delivered  under  a  special  contract,  signed  by  the  person  delivering  them  (setting  out  the 
contract  in  the  terms  of  the  printed  condition),  and  that  ^ey  were  not  declared  or  insured, 
Ac. ;  5,  that  the  marbles  were  delivered  subject  to  a  reasonable  condition  (setting  ont  the 
printed  condition  as  before)  made  by  defendants,  and  assented  to  by  plaintiff,  and  that  they 
were  not  declared  or  insured,  Ac.  The  Judge,  at  the  trial,  held  the  condition  to  be  reasonable. 
Held,  by  the  Court  of  Q.  B.  (Lord  Campbell,  C.  J.,  and  Crompton,  J.,  dissentiento  Brie,  J.), 
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1.  That  W.'s  letter  did  not,  upon  the  face  of  it,  amount  to  a  ''special  contract"  to  t)ie  effect 
stated  in  pica  4,  within  the  4th  proviso  of  sect  7  of  the  Railway  Traffic  and  Canal  Act,  17  A 
IS  Vict.  c.  31 :  that  oral  evidence  was  not  admissible  to  show  that  the  words  "  not  insored" 
must  have  been  intended  bj  plaintiff  to  refer  to  the  printed  conditions  of  the  company  with 
rospect  to  uninsured  marbles :  and  that  therefore  the  4th  plea  was  not  proved.  2.  That  the 
condition  in  the  5th  pica  mentioned  could  be  binding  only  as  a  special  contract  with  respect 
to  receiving,  forwarding,  and  delivering  goods,  and  therefore  required  to  be  signed,  uLdei 
the  4th  proviso  in  sect  7,  by  the  owner  or  the  person  delivering :  that  the  5th  plea  was  there- 
fore.bad  and  plaintiff  entitled  to  judgment  on  it :  and,  IVirther,  that,  as  there  was  no  bindinf 
assent,  as  alleged,  by  the  plaintiff  to  such  condition,  plaintiff  was  entitled  to  the  verdict  on 
that  plea  also.    Judgment  for  the  plaintiff. 

Held,  by  the  Exchequer  Chamber  (Pollock,  C.  B.,  Martin,  B.,  Wateon,  B.,  Channell,  B.,  and 
Willes,  J.,  dissontiente  Williams,  J.),  reversing  the  judgment  of  the  Court  of  Q.  B.  as  to  the 
4th  plea  (the  5th  having  been  abandoned  on  argument),  that  the  4th  proviso,  as  to  signeii 
special  contracts,  in  sect  7  of  stat.  17  k  18  Vict.  e.  31,  referred  to  contracts  of  the  same 
kind  as  those  mentioned  in  sect  6  of  the  Carriers  Aot>  11  G.  4  A  1  W.  4,  e.  68. 

That  the  letter  of  W.,  signed  on  behalf  of  the  persons  delivering  the  goods,  coupled  with  the 
forwarding  of  the  marbles  in  pursuance  of  that  letter,  constituted  a  sufficient  special  contract 
in  the  form  prescribed  by  the  4th  proviso  in  sect.  7  of  stat  17  A  18  Vict  e.  31. 

That  that  letter  might  be  read  with  reference  to  the  other  correspondence  and  evidence  given 
at  the  trial : 

And  that,  so  read,  or  read  either  by  itself,  or  according  to  the  ordinary  understanding  of 
language  used  between  carriers  and  their  customers,  or  with  reference  to  the  general  pro- 
visions of  the  Carriers  Act,  the  terms  of  the  contract  were  those  alleged  in  the  plea;  and 
that  the  4th  plea  was  therefore  proved. 

• 

Action  for  negligence.  The  declaration  stated  that,  the  defendants 
♦9591  ^^^'^S  common  carriers  for  hire,  the  *plaintiff  delivered  to  them, 
-I  as  such  common  carriers,  tnree  marble  chimnej-pieces,  to  be  car- 
ried from  Stoke  upon  Trent  to  London,  and  that  the  defendants  so  neg- 
ligently carried  the  same  that  they  were  greatly  damaged. 

Fourth  plea :  That  the  goods  in  the  declaration  mentioned  were  deli- 
vered to  and  received  by  the  defendants,  to  be  carried,  after  the  passing 
of  The  Railway  and  Canal  Traffic  Act,  1854,  and  under  and  subject  to 
a  certain  special  contract  in  that  behalf,  signed  by  one  George  Whit- 
tingham  for  and  on  account  of  one  Charles  Meigh,  who  was  the  person 
delivering  the  said  goods  to  the  defendants  for  carriage,  whereby  it  was 
agreed  that  the  defendants  should  not  be  responsible  for  the  loss  or 
injury  to  marbles  unless  declared  and  insured  according  to  their  value : 
and  that  the  goods  in  the  declaration  mentioned  were  marbles ;  and  that 
the  same  were  not,  nor  was  any  part  of  the  same,  declared  or  insured 
by  the  plaintiff  in  the  manner  provided  by  the  said  agreement. 

Fifth  plea :  That  the  said  goods  were  delivered  and  received,  after 
the  passing  of  the  said  Act,  under  and  subject  to  a  certain  just  and 
reasonable  condition,  made  by  the  defendants  and  assented  to  by  the 
plaintiff,  with  respect  to  the  receiving,  forwarding,  and  delivering  the 
said  goods ;  that  is  to  say,  that  the  de&ndants  should  not  nor  would  be 
responsible  for  the  loss  or  injury  to  marbles  unless  declared  and  insured 
according  to  their  value.  That  the  goods  were  marbles,  and  were  not, 
nor  was  any  part  thereof,  declared  or  insured  according  to  their  value. 

Issue  on  both  pleas.(a) 

*9601       *^^^  ^^^  ^^™^  0^  ^^^  ^^'^  before  Erie,  J.,  at  the  Sittings  in 
•'  London  after  Hilary  Term,  1858,  when  the  following  evidence 
was  given. 

The  plaintiff,  in  July,  1857,  was  the  owner  of  three  marble  mantel- 

(a)  There  was  also  a  plea»  traversing  the  bailment  aa  aUeged,  which  WM  not  rafecred  to  ia 
^e  argument  in  the  Q.  B.    See  pp.  987|  990,  996. 
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pieces  in  Staffordshire ;  and  a  Mr.  Meigh,  of  Hanley  in'  that  county, 
had  instructions  from  him  to  forward  the  same  to  London  on  his  behalf 
by  the  defendants*  railway.  The  defendants  had  a  station  at  Stoke 
upon  Trent,  in  Staffordshire;  and  Mr.  Meigh  was  in  the  habit  of  deli- 
vering goods  to  the  defendants  at  that  station  to  be  carried  to  London. 
On  the  30th  June  and  20th  July,  1857,  printed  notices  were  delivered 
by  the  defendants  to  Mr.  Meigh,  which  commenced  as  follows. 

"  The  North  Staffordshire  Railway  hereby  give  notice  that  they  will 
receive,  forward,  and  deliver  goods  solely  subject  to  the  conditions 
hereinunder  stated."  Among  the  conditions  so  referred  to  was  the  fol- 
lowing, which  was  printed  on  the  same  paper  under  the  above  notice. 

"  That  the  company  shall  not  be  responsible  for  the  loss  of  or  injury 
to  any  marbles,  musical  instruments,  furniture,  toys,  or  other  articles 
which,  from  their  brittleness,  fragility,  delicacy,  or  liability  to  ignition, 
are  more  than  ordinarily  hazardous,  unless  declared  and  insured  accord- 
ing to  their  value." 

In  the  beginning  of  July,  1857,  Mr.  Meigh  gave  directions  to  a 
carter  of  the  defendants  to  call  for  the  marble  chimney-pieces,  which 
were  then  at  Mr.  Meigh's  house,  at  Streeton,  in  Staffordshire,  and  to 
convey  them  to  the  defendants'  station  at  Stoke ;  and  at  the  same  time 
he  desired  the  carter  to  inquire  at  the  station  what  the  insurance  would 
be.  The  carter  in  consequence  went  to  Mr.  Meigh's  house,  where  a 
Mr.  Whittingham,  on  Mr.  Meigh's  behalf,  had  assisted  in  packing  the 
chimney-pieces.  They  were  then  taken  by  the  carter  *to  the  r*qp-| 
company's  station  at  Stoke,  and  placed  in  the  goods  warehouse  ^ 
of  the  company.  No  forwarding  note  was  delivered  with  the  goods ; 
but  they  were  addressed  to  the  plaintiff,  '^  Camden  Station,  London,  to 
be  left  till  called  for." 

In  pursuance  of  Mr.  Meigh's  directions,  the  carter  inquired  of  Mr. 
Corden,  the  defendants'  head  clerk  of  the  goods  station  at  Stoke,  what 
would  be  the  insurance  of  the  goods,  and  was  told  by  him  that  he  did  not 
know  unless  the  value  of  them  was  stated.  The  carter  communicated 
this  on  the  following  day  to  Mr.  Meigh.  A  day  or  two  afterwards, 
Mr.  Corden  wrote  to  Mr.  Meigh,  referring  to  the  goods  which  had  been 
sent  and  the  message  delivered  by  the  carter,  stating  that  the  amount 
of  insurance  depended  on  the  value  of  the  goods,  and  requesting  to  know 
for  what  amount  the  marbles  were  to  be  insured.  The  bearer  of  this 
note  was  told  that  Mr.  Meigh  was  in  Liverpool,  and  that  instructions 
should  be  sent.  A  servant  of  the  company  called  repeatedly  for  an 
answer  to  this  note,  but  did  not  obtain  any. 

On  10th  July,  1857,  the  following  note  was  written  and  sent  to  Mr. 
Corden  at  the  Stoke  Station  on  behalf  of  Mr.  Meigh. 

"  Old  Hall  Manufactory,  Hanley, 
"  Staffordshire,  10th  July,  1857. 
"  Mr.  Corden.     Dear  Sir, 

^^  Please  inform  us,  as  early  as  possible,  what  is  your  rate  of  insurance 
on  marble,  and  we  will  give  you  an  answer  to  your  inquiries  respecting 
the  packages  delivered  to  you  on  receipt  of  your  reply;  and  oblige 

"  Yours  truly, 
"  Rate  per  cent.  "  for  C.  Meigh  &  Son, 

"  Geo.  Harding." 
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*9ft^l       *0n  the  receipt  of  this  note  Mr.  Gordon  went  to  Mr.  MeigVs 
^^  place  of  business,  and  saw  his  son ;  and  told  him  that,  until  the 
value  of  the  goods  was  declared,  he  could  not  give  him  the  rate  of  insur- 
ance.    Mr.  Meigh's  son  stated  that  he  could  not  tell  the  value. 

On  11th  July,  1857,  the  following  letter  was  written  and  sent  to  the 
defendants  at  the  Stoke  Station  on  behalf  of  Mr.  Meigh. 

''  Old  Hall  Manufactory,  Hanley, 
"  Staffordshire,  16th  July,  1857. 
"  Messrs.  North  Staffordshire  Railway  Company. 
"  Gentlemen, 
"  You  will  much  oblige  by  sending  me  the  rates  of  insurance  on  mar- 
bles, as  written  for  last  week. 

"  Yours  respectfully, 

"  ppro  C.  Meigh  &  Son, 

"  H.  HOLLANBY. 

"  Oblige  me  by  informing  me  per  bearer." 

To  this  letter  the  goods  manager  of  the  defendants  at  the  said  station 
replied  as  follows. 

«  Stoke  upon  Trent,  16th  July,  1857. 
"  Gentlemen, 

'^  I  regret  that  there  has  been  a  misunderstanding  in  reference  to 
the  marble  which  you  wish  to  insure.  I  desired  a  clerk  to  wait  upon 
you  for  a  description  of  the  marble  and  its  value ;  and  I  understood 
that  that  information  would  be  furnished,  and  have  been  waiting  to 
receive  it.  It  is  necessary,  before  fixing  the  rate  of  insurance,  that  we 
should  perfectly  understand  the  nature  and  the  amount  of  risk  that  we 
are  about  to  undertake,  and  will  lose  no  time  in  getting  the  rate  of 
*Q6^1  ^^surance  fixed,  when  you  oblige  me  with  this  information.  I 
J  *believe  you  have  already  been  informed  that  we  cannot  insure 
the  marble  beyond  London. 

^^  I  am,  gentlemen, 

"  Yours  very  respectfully, 

"  H.  T.  Miller." 
«  To  Messrs.  C.  Meigh  &  Sou,  Hanley." 

No  reply  was  sent  to  this  letter :  and  nothing  further  passed  until 
28th  July,  1857 ;  when  Mr.  Whittingham,  on  behalf  of  Mr.  Meigh, 
called  at  the  Stoke  Station  and  saw  Mr.  Gordon,  and  inquired  why  the 
chimney-pieces  had  not  been  forwarded  to  London.  Mr.  Cordon  said 
Mr.  Meigh  was  perfectly  well  aware  why  they  had  not  been  forwarded : 
that  he  had  desired  they  should  be  insured,  and  at  the  same  time  did 
not  declare  the  value  :  that  Mr.  Meigh  had  been  repeatedly  waited  upon 
and  asked  to  declare  the  value ;  and  that  he  did  not  do  so.  Mr.  Whit- 
tingham said  the  marble  was  much  wanted,  and  asked  Mr.  Gordon  to 
forward  it.  Mr.  Gordon  said  he  could  not  unless  he  had  written  instruc- 
tions from  Mr.  Meigh  as  to  whether  they  should  forward  it  at  Mr. 
Meigh's  risk  or  at  the  risk  of  the  company,  insured  or  uninsured :  that, 
if  the  marble  was  forwarded  at  the  uninsured  rate,  the  company's  charge 
would  be  55a.  a  ton :  but,  if  Mr.  Meigh  chose  to  have  it  insured,  it  would 
be  ten  per  cent,  on  the  declared  value  in  addition.  Mr.  Whittingham 
said  he  would  see  into  the  matter. 
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On  1st  August,  1857,  Mr.  Corden  received  the  following  note  from 
Mr.  Whittingham  on  behalf  of  Mr.  Meigh. 

"  Hanley,  1st  August,  1857. 
*'  North  Staffordshire  Railway  Company,  Stoke. 
"  Gentlemen, 
"  Please  to  forward  the  three  cases  of  marble,  not  ^insured, 
ns  directed,  to  VT.  Peek,  Esq.,  to  be  called  for  at  the  Camden 
Goods  Station,  London,  and  oblige 

"  Yours  respectfully, 

"  C.  Meigh,  per  G.  Whittingham." 

On  the  same  evening  the  goods  were  sent  by  the  defendants  and 
invoiced  to  Mr.  Meigh  at  the  rate  of  55«.  per  ton,  which  was  the  unin- 
sured rate. 

the  goods  arrived  at  the  goods  station  at  Camden  Town  on  2d  August, 
1857;  but  no  person  called  for  them:  and,  on  5th  August,  1857,  the 
following  note  was  sent  to  the  plaintiff. 


"  London  and  North  Staffordshire  Railway  Company, 

^'  Camden  Station,  August,  1857. 
*'  W.  Peek,  Esq. 

''  The  undermentioned  goods,  consigned  to  you  from  Stoke,  arrived 
here  on  the  2d :  and  will  thank  you  to  order  their  removal  hence  as  soon 
as  possible,  as  they  remain  here  at  your  risk. 

"  Your  obedient  servants, 

'*  PiCKFORD  &  Co.,  Agents. 
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*'\Vhen  you  send  for  the  above  goods  please  to  send  this  note. 
"  Notice.     The  directors  require  the  carriage  to  be  paid  on  delivery, 
unless  the  consignee  has  a  ledger  account  with  the  company.'' 

.  On  8th  August,  1857,  the  plaintiff  sent  for  the  *chimney-pieces ;  r^q^^c 
when  it  was  found  that  they  had  received  damage  from  wet,  and  ■- 
that  rust  from  the  nails  of  the  packages  had  soaked  through  the  cases 
and  discoloured  the  marble. 

Evidence  was  given,  on  behalf  of  the  plaintiff,  that  the  chimney- 
pieces  W6re  of  the  value  of  702.  each,  and  that  the  damage  sustained 
was  522. 

The  defendants  contended  that  they  were  not  liable,  on  the  grounds : 
first,  that  there  was  a  special  contract,  signed  by  the  person  who  deli- 
vered the  goods  to  the  company  for  carriage,  within  sect.  7  of  stat.  17  & 
18  Vict.  c.  31,  which  sustained  the  fourth  plea ;  and,  secondly,  that  the 
goods  were  received  subject  to  a  condition,  made  by  the  company  and 
assented  to  by  the  plaintiff,  that  the  company  should  not  be  responsible 
for  injury  to  the  goods  unless  the  same  were  insured  according  to  their 
value,  which  was  not  done ;  that  this  was  a  reasonable  condition ;  and 
that  the  fifth  plea  was  proved. 
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The  learned  Judge  held  that,  taking  the  facts  in  evidence  into  con- 
sideration, there  was  a  signed  special  contract  which  protected  the  coru' 
pany  from  liability,  and  that  the  condition  stated  in  the  fifth  plea  was 
just  and  reasonable,  and  that  the  fourth  and  fifth  pleas  were  proved : 
and  he  directed  a  verdict  to  be  entered  for  the  defendants  on  those 
pleas,  reserving  leave  to  move  to  enter  the  verdict  for  the  plaintiff  for 
521. 

Hawkins^  in  last  Easter  Term,  obtained  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside,  and  a  verdict  entered  for  the  plain- 
tiff for  521,  on  the  following  grounds  :  **  first,  that  there  was  no  evidence 
to  support  the  fourth  and  fifth  pleas ;  second,  that  the  condition  men- 
♦Qfifil  ^'^^®^  ^^  ^'^®  fourth  (a)  plea  was  not  a  just  or  reasonable  *con- 
^  dition  within  the  meaning  of  the  17th  &  18th  Victoria ;  third, 
that  the  said  condition  appears  on  the  face  of  the  fourth  (a)  plea  to  be 
an  unjust  and  unreasonable  condition ;  fourth,  that  no  written  or  signed 
contract  sufficient  to  satisfy  the  said  statute  was  proved ;  fifth,  that  the 
fifth  plea  does  not  show  any  such  contract ;  sixth,  that  the  fourth  and 
fifth  pleas  are  bad  on  the  face  thereof:  or  why  judgment  should  not  be 
entered  for  the  plaintiff,  notwithstanding  the  verdict  found  for  the 
defendants  on  the  said  fourth  and  fifth  pleas.*' 

PhipBon^  in  last  Term,(6)  showed  cause.^First,  as  to  the  fourth  plea. 
The  printed  notice  given  by  the  defendants  to  the  plaintiff,  taken  together 
with  the  correspondence,  constitutes  a  special  contract  between  the  two 
parties,  within  the  meaning  of  the  statute,  limiting  the  liability  of  the 
defendants  as  common  carriers.  It  is  contended,  on  behalf  of  the  plain- 
tiff, that  the  contract,  if  any,  is  not  "signed  by"  the  defendants  or  by 
"  the  person  delivering"  the  goods,  as  required  by  stat.  17  &  18  Vict,  c. 
31,  s.  7.  But  the  letter  of  1st  August,  requesting  the  defendants  to 
forward  the  marbles  "not  insured,"  is  signed  on  behalf  of  Messrs.  Meigh, 
who  had  delivered  the  marbles  to  the  defendants.  And  the  words  "  not 
insured''  must  be  taken  in  connection  with  the  printed  notice  previously 
sent  to  Messrs.  Meigh  by  the  defendants.  The  letter,  therefore,  amounts 
to  a  direction  to  the  defendants  to  forward  the  marbles  upon  the  condi- 
tions attached  by  the  notice  to  the  forwarding  of  uninsured  goods  of 
that  description;  that  is,  at  the  owner's  risk.  [Crompton,  J. — You 
cannot  give  a  special  interpretation  to  the  words  "  not  insured,"  if  the 
*9671  ^®^^®^  *itself  does  not  show  that  the  words  are  used  with  reference 
^  to  that  special  interpretation.]  It  is  clear,  upon  the  evidence, 
that  all  parties  knew  that  the  words  "  not  insured"  had  that  meaning. 
[CoLERiDQE,  J. — The  letter  ought  to  show,  either  directly  or  by  refer- 
ence, that  those  words  were  intended  to  bear  that  meaning  in  that  par- 
ticular letter.]  The  words  "not  insured"  have  a  latent  ambiguity, 
which  may  be  explained  by  evidence  dehors  the  written  contract.  [Lord 
Campbell,  C.  J. — Is  it  a  contract  at  all  ?  The  letter  has  nothing  to 
show  that  it  is  connected  with  any  previous  documents  or  correspondence. 
Crompton,  J. — You  cannot  assume,  from  the  mere  fact  that  the  partieis 
delivering  have  received  the  printed  notice,  that  they  intend  that  their 
subsequent  letter  should  be  construed  by  reference  to  that  notice.] 
Evidence  is  admissible  to  explain  particular  words  in  a  written  contract, 
used  in  a  technical  sense.  [Lord  Campbell,  C.  J. — But  you  are  seek- 
ing to  introduce  oral  evidence  of  a  particular  incident,  in  the  particular 

(a)  Sic    Qu.  fiah  ?  (fr)  Juno  9t]i. 
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contracty  which  varies  the  clear  ordinary  meaning  of  the  written  words: 
that  is  not  admissible.] 

Next,  as  to  the  fifth  plea.  The  plaintiff  contends  that  it  ought  to 
have  appeared,  upon  that  plea,  that  the  condition  there  set  out  was  in 
writing,  and  signed  by  the  plaintiff  or  the  party  delivering  the  goods  for 
carriage,  according  to  the  provisions  of  section  7.  But  the  fourth  pro- 
viso relied  on  applies  only  to  a  '^  special  contract"  between  the  company 
and  the  owner  or  the  deliverer  of  the  goods  carried,  and  not  to  the 
"conditions''  mentioned  in  the  first  proviso,  as  to  which  the  only  restric- 
tion imposed  is,  that  they  shall  be  "just  and  reasonable."  It  had  been 
decided  by  the  Courts  that,  under  the  old  Carriers  Act,  11  G.  4  &  1  W. 
4,  c.  68,  the  fact  *of  knowledge  by  a  particular  individual,  for-  r^qi^o 
warding  goods  for  carriage,  of  a  public  notice  by  the  carrier  as  ^ 
to  the  terms  upon  which  such  goods  would  be  carried  was  evidence  of  an 
assent  by  the  owner  of  the  goods  to  their  being  carried  on  a  special  con- 
tract in  the  terms  of  such  notice :  Wyld  v.  Pickford,  8  M.  &  W.  443  ;t 
Walker  v.  York  and  North  Midland  Railway  Company,  2  E.  &  B.  750 
(E.  C.  L.  R.  vol.  75) :  and  that  such  special  contract  might  be  so  framed 
as  to  protect  the  carrier,  even  from  liability  for  loss  or  injury  occasioned 
by  his  own  default:  Carr  v.  Lancashire  and  Yorkshire  Railway  Company, 
7  Exch.  707  ;t  Austin  v.  The  Manchester,  &c..  Railway  Company,  10 
Com.  B.  454  (E.  C.  L.  R.  vol.  70).  The  object  of  sect.  7  of  stat.  17  & 
18  Vict.  c.  31  seems  to  have  been,  to  restrict  so  wide  a  power  of  exemp- 
tion from  liability  in  the  carriers;  and  the  fourth  proviso,  therefore, 
makes  it  necessary  that  all  special  contracts  protecting  the  carrier  from 
liability  for  loss  or  injury  caused  by  his  own  default,  and  which  are, 
prim&  facie,  unreasonable,  should  be  in  writing,  and  signed  by  the  owner 
or  deliverer  of  the  goods;  but  the  first  proviso  makes  no  such  restriction 
as  to  conditions  which  are  reasonable,  which  obviously  do  not  call  for  so 
strict  and  special  a  proof  of  assent  on  the  part  of  the  owner  or  deliverer. 
[Crompton,  J. — Sect.  7  appears  to  me  to  declare  that  conditions  may 
still  be  made  in  the  nature  of  a  special  contract,  as  they  might  be  under 
the  old  Carriers  Act,  provided  that  such  condition  or  special  contract  be 
reasonable,  and  provided,  also,  that  it  be  signed  by  the  owner  or  deliverer 
of  the  goods.]  In  Fardingcon  v.  South  Wales  Railway  Company,  1  H. 
&  N.  392,t  two  of  the  learned  judges,  Martin,  B.,  and  *Bram-  r*qaq 
well,  B.,  appear  to  have  considered  that  reasonableness  was  not  ^ 
a  necessary  element  in  a  special  contract  signed  according  to  the  Act. 
If  that  view  be  correct,  the  first  and  fourth  provisos  of  sect.  7  point  to 
different  forms  of  contract  between  the  carrier  and  the  owner  of  the 
goods.  Again,  in  Wise  v.  Great  Western  Railway  Company,  1  II.  &  N. 
63,f  which  was  an  action  against  the  defendants,  as  carriers,  for  negli- 
gence in  the  conveyance  of  a  horse,  the  Court  held  a  special  contract 
between  the  parties,  exempting,  in  terms,  the  defendants  from  any 
damage  to  horses  conveyed  by  the  railway,  a  good  defence,  and  does 
not  appear  to  have  taken  into  consideration  the  question  whether  the 
contract  was  reasonable  or  not.  Simons  v.  The  Great  Western  Railway 
Company,  18  Com.  B.  805  (E..C.  L.  R.  vol.  86),  and  The  London  and 
North  Western  Railway  Company  v.  Dunham,  18  Com.  B.  826,  are,  no 
doubt,  to  some  extent,  authorities  against  the  defendants :  but  all  that 
Tiras  taken  into  consideration  in  those  cases  was  whether  the  particular 
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contract  was  a  reasonable  one.     M'Manus  v.  Lancashire  Railway  Com- 
pany, 2  H.  &  N.  693,t(a)  was  only  a  decision  that  the  contract  there  in 
question  was  reasonable.     [Crompton,  J. — Still,  it  is  clear  that  in  those 
cases  the  Court  held  the  question  of  reasonableness  to  apply  to  a  special 
contract  under  the  Act.]     Such  a  construction  would  be  at  variance 
with  the  last  proviso,  in  sect.  7,  "  that  nothing  herein  contained  shall 
alter  or  affect  the  rights,  privileges,  or  liabilities  of  any  such  company 
under"  the  old  Carriers  Act,  11  G.  4  &  1  W.  4,  c.  68. 
*Q7m       *jScitukins  and  J.  Gordon  Allan,  contrct. — First,  as  to  the 
^  fifth  plea.     The  argument  on  behalf  of  the  defendant  comes  to 
this :  that  there  is  no  necessity  for  any  contract  or  condition  under  the 
Act  to  be  in  writing,  unless  it  be  unreasonable.     The  Legislature  never 
could  have  intended  that.     At  common  law,  a  carrier  is  bound,  on  the 
price  for  carriage  being  tendered,  to  receive  and  convey  the  goods,  and 
to  take  all  risks  upon  himself.     The  first  limitation  to  that  liability  was 
under  the  old  Carriers  Act,  stat.  11  G.  4  &  1  W.  4,  c.  68 ;  sect.  1  of 
which  exempted  him  from  liability  only  in  respect  of  goods  above  a 
certain  value,  unless  he  received  for  conveyance  a  charge  higher  than 
the  ordinary  one.     Then  stat.  17  &  18  Vict.  c.  81  gives  to  railway  com- 
panies who  are  carriers  the  means  of  protecting  themselves,  by  express 
stipulation,  provided  that  such  stipulation  be  reasonable,  from  liability 
in  respect  of  other  goods,  which,  before  that  Act,  they  would  have  been 
bound,  as  carriers,  to  receive  and  carry  at  all  risks,  on  tender  of  the 
price.     But  the  plain  construction  of  sect.  7  is,  that  such  express  stipu- 
lation must  not  only  be  a  reasonable  one,  but  must  be  signed  by  the 
owner  or  deliverer  of  the  goods,  so  as  to  show,  upon  the  face  of  it,  his 
assent,  which,  before  that  enactment,  might  be  inferred  from  circum- 
stances, as,  for  instance,  from  the  mere  delivery  of  the  goods  by  the 
owner  with  knowledge  of  the  condition  imposed  by  the  carrier :  Walker 
V,  York  and  North  Midland  Railway  Company,  2  E.  &  B.  750  (E.  C.  L. 
R.  vol.  76).     In  Pardington  v.  South  Wales  Railway  Company,  1  H.  i 
N.*392,t  which  has  been  cited  as  an  authority  for  the  defendants,  the 
only  point  really  decided  was  whether   the   particular  contract  was 
*Q7n  *reasonable  or  not.     Simons  v.  The  Great  Western  Railway 
^'^J   Companv,  18  Com.  B.  805  (E.  C.  L.  R.  vol.  86),  and  The  Lon- 
don and  North  Western  Railway  Company  v.  Dunham,  18  Com.  B.  826, 
are  in  favour  of  the  plaintiff.     Jervis,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  expressly  states  that  the  effect  of  sect.  7  of  the  Act  is  that 
both  ^'conditions"  and  '^ special  contracts"  must  be  both  reasonable  and 
signed.     Further,  it  might  be  well  contended,  notwithstanding  the  deci- 
sions in  M'Manus  v.  Lancashire  Railway  Company,  2  H.  &  N.  693, t(a) 
and  Pardington  v.  South  Wales  Railway  Company,  1  H.  &  N.  392,t 
that  the  condition  here  is  unreasonable,  as  absolutely  exempting  the 
company  from  liability  arising  from  any  cause  whatever. 

Next,  the  fourth  plea  is  not  proved.  There  is  no  written  contract. 
To  make  the  correspondence,  coupled  with  the  printed  notice,  amount  to 
a  contract  at  all,  the  ordinary  meaning  of  the  words  must  be  varied  by 
verbal  evidence,  which  is  not  admissible.  Cur.  adv.  vuU. 

(a)  In  Exch.    Jadgment  of  Conrt  of  Exchequer  reyened  in  Exchequer  Chamber:  M'Manos 
V.  Lancaahire  and  Yorkshire  Railway  Company,  4  H.  Jk  N.  327. f 
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The  learned  Judges,  being  divided  in  opinion,  now  delivered  judgment 
seriatim. 

Crompton,  J. — The  declaration  in  this  case  charged  the  defendants 
as  common  carriers  for  hire  with  negligence,  by  means  of  which  the 
plaintiff's  goods,  received  by  them  to  be  carried,  were  lost  through  their 
default.  A  verdict  was  found  for  the  defendants  at  the  trial,  on  the 
fourth  and  fifth  pleas,  with  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him  on  those  pleas.  And  a  *rule  was  accordingly  r^q^Q 
granted  to  enter  the  verdict  for  the  plaintiff,  or  for  judgment  non  *• 
obstante  veredicto  on  those  pleas. 

The  fourth  plea  stated  that  the  goods  in  question  were  delivered  to 
and  received  by  the  defendants  after  the  passing  of  the  Railway  Traffic 
Act,  to  be  carried  under  and  subject  to  a  certain  special  contract  in  that 
behalf,  signed  by  one  George  AVhittingham  for  and  on  account  of  one 
Charles  Meigh,  who  was  the  person  delivering  the  goods  to  the  defend- 
ants for  carriage,  whereby  it  was  agreed  that  the  defendants  should  not 
be  responsible  for  the  loss  or  injury  to  marbles,  unless  declared  and 
insured  according  to  their  value :  and  that  the  goods  in  question  were 
marbles,  and  were  not  declared  or  insured. 

The  question  as  to  this  plea  was,  whether  it  was  proved.  The  alleged 
contract  was  a  note  signed  as  stated  in  the  plea,  by  which  the  defend- 
ants were  directed  to  forward  the  marbles  uninsured.  And  it  was 
argued  before  us  that  this  note  was  proof  of  a  sufficient  contract  signed 
under  the  statute,  to  the  effect  stated  in  the  plea,  when  accompanied  and 
explained  by  evidence  from  which  it  might  be  inferred  that  the  plaintiff, 
by  having  seen  the  printed  conditions  of  the  company  and  by  having  had 
conversations,  as  to  the  terms  on  which  they  carried  such  goods,  must 
have  known  that,  if  the  goods  were  forwarded  uninsured,  the  company, 
by  their  condition,  would  not  be  responsible  for  the  loss  or  injury  to  the 
marbles.  The  note  did  not  refer  to  any  printed  or  written  document, 
or  to  any  conditions,  but  was  simply  an  order  to  forward  uninsured : 
and  I  am  of  opinion  that  it  did  not  prove  the  signed  contract  alleged. 
It  seems  to  me  impossible  to  say  that  the  note  merely  ordering  the  goods 
to  be  forwarded  uninsured  can  amount  to  a  special  contract  in  writing 
whereby  it  was  *agreed  that  the  defendants  should  not  be  respon-  rd^^gno 
Bible  for  their  loss  or  injury.  It  is  only  by  admitting  parol  evi-  ^ 
dence  of  what,  by  the  company's  regulations,  was  to  be  the  consequence 
of  non-insurance  that  there  can  be  any  pretence  that  the  note  amounted 
to  such  an  agreement  as  alleged :  and  I  am  of  opinion  that  the  contract 
itself  must  be  looked  to ;  and  that  it  contains  no  written  terms,  and  no 
reference  to  any  written  document,  from  which  anything  like  the  terms 
alleged  in  the  plea  can  be  collected. 

The  only  mode  in  which  it  was  suggested  by  Mr.  Phipson  that  he 
could  make  out  the  plea  was  by  the  admission  of  the  parol  evidence  to 
explain  the  meaning  of  the  term  uninsured.  There  is,  however,  no 
ambiguity  about  that  word,  nor  was  any  explanation  of  it  necessary ; 
but  the  object  of  the  evidence  was  to  show  the  arbitrary  consequences 
which  this  particular  company  had,  by  themselves  or  by  verbal  conversa- 
tions with  the  plaintiff,  affixed  to  the  non-insuring.  Such  evidence 
would  not  be  given  to  explain  the  meaning  of  a  mercantile  word,  but 
would  be  given  to  prove  the  particular  conditions  of  this  company. 
Every  company  in  the  kingdom  may  have  a  different  rule  as  to  the 
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amount  of  the  responsibility  they  will  take  upon  themselves  with  respect 
to  uninsured  ^oods.  And  such  terms  and  conditions  on  which,  in  the 
given  event,  the  goods  are  to  be  carried  seem  to  me  to  be  an  essential 
part  of  the  contract.  I  think  that  the  statute  clearly  makes  it  necessary 
that  such  terms  and  conditions  should  appear  on  the  face  of  the  written 
agreement  or  on  some  document  referred  to  thereby.  It  seems  to  me 
that  we  cannot  hold  the  order  to  forward  uninsured  as  necessarily  mean- 
ing, in  point  of  law,  that  the  company  are  not  to  be  responsible  in  case 
♦Q74.1  *^^  ^^^®  ^^  i^y^J^J)  however  occasioned.  Carriers  are  sometimes 
^  said  to  be  in  the  nature  of  insurers,  so  as  to  be  liable  in  cases  of 
fire,  robbery,  and  other  cases  where  bailees  of  another  description  might 
not  be  liable :  but,  even  if  the  agreement  that  the  goods  should  not  be 
insured  could  be  taken  as  doing  away  with  such  common  law  liability  of 
the  carriers  as  insurers,  they  would  still  be  liable  for  losses  by  negligence 
through  their  own  default,  with  which  the  defendants  are  charged  in  this 
declaration.  The  consequences  they  attach  by  their  conditions  to  non- 
insurance  may  be  that  they  will  be  liable  only  to  a  particular  amount, 
or  in  particular  circumstances ;  and  it  appears  to  me  quite  impossible 
that,  without  the  parol  evidence,  any  guess  could  be  made  as  to  what 
the  contract  was  between  the  parties,  if  the  law  still  allowed  a  verbal 
contract  of  this  nature.  In  my  opinion,  the  note  ordering  the  goods  to 
be  forwarded  uninsured  did  not,  by  legal  intendment,  per  se  show  that 
the  goods  were,  as  stated  in  the  plea,  agreed  to  be  carried  without  the 
company  being  responsible  for  loss  or  injury :  nor  was  there  any  legiti- 
mate evidence  to  show  that  such  was  the  meaning  of  the  written  con- 
tract. In  reality  the  contract  was  a  parol  one,  which  would  have  been 
good  before  the  statute,  and  which  might  have  been  well  collected  from 
the  oral  evidence  before  that  enactment :  but  there  was  not  any  such 
signed  contract  in  writing  as  is  required  by  the  statute,  and  alleged  in 
the  fourth  plea :  and  I  think,  therefore,  that  the  plaintiff  is  entitled  to 
have  the  issue  on  the  fourth  plea  entered  for  him. 

The  fifth  plea  stated  that  the  goods  in  question  were  delivered  and 
received,  after  the  passing  of  the  said  statute,  under  and  subject  to  a 
*Q751  ^^^^^^^  J"^^  ^^^  reasonable  ^condition,  made  by  the  defendants, 
-■  and  assented  to  hy  the  plaintiffs  with  respect  to  the  receiving, 
forwarding,  and  delivering  the  said  goods,  that  is  to  say,  that  the  defend- 
ants should  not  nor  would  be  responsible  for  the  loss  or  injury  to  mar- 
bles, unless  declared  and  insured  according  to  their  value;  and  that 
the  goods  in  question  were  marbles,  and  were  not  declared  or  insured. 
With  respect  to  this  plea  the  question  arose,  whether  a  just  and  reason- 
able condition,  imposed  by  the  railway  company,  and  assented  to  by  the 
party  delivering  the  goods  for  carriage,  but  not  in  writing,  signed  by 
such  party,  is  binding.  I  think  that  the  plea  sets  up  a  special  contract 
between  the  company  and  the  plaintiff  respecting  the  receiving,  forward- 
ing, and  delivering  of  the  goods ;  and  that,  there  being  no  such  contract 
signed  by  the  party,  the  plaintiff  is  not  bound. 

By  the  enactment  in  question  all  notices,  conditions,  and  declarations 
limiting  the  liability  of  the  company  as  to  loss  by  their  neglect  or  default 
are  made  void,  with  certain  exceptions.  The  company  may  still  protect 
themselves  by  the  notices  published  under  the  Carriers  Act,  in  the  par- 
ticular mode  there  pointed  out  as  to  the  particular  articles  enumerated 
in  that  Act.    And,  by  The  Railway  and  Canal  Traffic  Act,  1854,  they 
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may  make  "  conditions  with  respect  to  the  receiving,  forwarding,  and 
delivering"  goods  which  the  Court  or  Judge  trying  the  cause  may 
adjudge  '^  to  be  just  and  reasonable."  Such  conditions,  whether  verbal 
or  not,  can  only  operate  by  way  of  contract  between  the  parties ;  and 
the  plea  in  question,  therefore,  necessarily  avers  the  assent  of  the  plain- 
tiff. The  Carriers  Act  having  prevented  such  notices  being  valid,  it 
was  still  held  that,  if  the  plaintiff  assented  to  such  conditions  or  notices, 
a  special  contract  arose  which  was  *valid  under  that  Act :  and,  r^itqnc* 
until  the  late  statute,  such  special  contract  might  be  made  with-  ^ 
out  writing  or  signature.  But,  by  several  decisions,  it  was^most  pro- 
perly held  that  the  operation  of  such  conditions  on  the  one  part  and 
assent  on  the  other  was  that  a  special  contract  arose  which  limited  the 
liability  of  the  carrier.  In  the  case  of  AValker  v,  York  and  North 
Midland  Railway  Company,  2  E.  &  B.  760  (E.  C.  L.  R.  vol.  75),  it  was 
held  that  such  a  contract  arose,  although  the  plaintiff  had  expressly 
refused  his  assent  in  the  first  instance,  he  having  afterwards  sent  the 
goods  with  notice  to  him  of  the  terms  on  which  alone  the  company  would 
carry :  and  it  was  held  that  his  so  sending  the  goods  was  evidence  of 
his  assent.  This  state  of  the  law  may  have  led  the  Legislature  to  think 
it  advisable  that  no  party  should  be  bound  by  such  a  contract  unless 
he  had  signed  a  paper  containing  the  terms  of  it.  They  expressly 
enact  '^  that  no  special  contract  between  such  company  and  any  other 
parties  respecting  the  receiving,  forwarding,  or  delivering"  goods,  shall 
be  binding  unless  signed.  The  present  case  appears  to  me  to  be  within 
the  words  and  meaning  of  this  proviso :  and  I  think  that  the  true  con- 
struction of  the  statute  is  that  pointed  out  by  the  late  Lord  Chief  Jus-* 
tice  of  the  Common  Pleas  in  Simons  v.  The  Great  Western  Railway 
Company,  18  Com.  B.  805,  829  (E.  C.  L.  R.  vol.  86),  and  that  con- 
ditions  to  operate  by  way  of  special  contract,  which  is  the  only  way  ia 
which  I  think  they  can  operate  in  cases  like  the  present,,  are  special 
contracts,  and  require  signature  under  the  proviso  of  the  statute.  If 
they  are  conditions  as  to  receiving,  &c.,  they  must  be  just  and  reasona- 
ble, to  have  the  effect  of  limiting  their  liability  in  cases  of  loss  from 
their  negligence  and  ^default ;  and,  if  they  are  to  operate  as  rmqnn 
special  contracts,  they  must,  in  my  opinion,  be  signed  according  ^ 
to  the  Act.  The  proviso  must  have  this  operation,  unless  it  is  held 
that  it  is  to  be  construed  as  containing  an  exception  of  special  contracts 
made  by  conditions  on  the  one  side  and  assent  on  the  other.  And  I 
see  no  reason  to  insert  such  words  of  exception ;  as  I  cannot  see  that 
the  Legislature  have  necessarily  intended  such  an  exception  to  be  made, 
and  I  do  not  feel  warranted  in  inserting  any  such  words.  The  Legisla- 
ture may  well  have  intended  to  have  included  such  a  case  as  the  present ; 
and  it  may  be  remarked  that,  in  this  proviso,  they  use  the  very  same 
words  as  to  ^^  receiving,  forwarding,  or  delivering"  as  they  had  used  in 
the  proviso  as  to  conditions  and  notices. 

Very  learned  persons  have  expressed  opinions  that  a  special  contract 
irithin  the  last  proviso  need  not  be  reasonable,  as  a  condition  under  the 
earlier  one ;  but  I  find  nothing  like  a  distinct  decision  that  a  signed 
contract  is  not  necessary  in  a  case  like  the  present.  The  authority 
most  in  point  is  the  judgment  delivered  in  the  case  of  Simons  v.  The 
Oreat  Western  Railway  Company,  18  Com.  B.  805  (E.  C.  L.  R.  voL 
86),  and  the  following  case  of  The  London  and  North  Western  Railway 
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Company  v.  Dunham,  18  Com.  B.  826  (E.  C.  L.  R.  vol.  86).  It  is  tree 
that  in  those  cases '  there  were  signed  contracts :  but  the  Court  con- 
sidered and  put  a  construction  on  the  statute,  and  acted  upon  such  con- 
struction in  deciding  the  cases ;  and  they  there  held  distinctly  that  such 
a  condition  as  that  in  the  present  case  must  be  just  and  reasonable  and 
must  also  be  signed.  Jervis,  C.  J.,  in  giving  judgment  in  the  above 
cases,  after  explaining  the  statute,  says  :  '^  The  result  seems  to  me  to  be 
*Q7^1  ^^^^ —  general  notice  "^is  void :  but  the  company  may  make 
-^  special  contracts  with  their  customers,  provided  they  are  just 
and  reasonable,  and  signed  ;  and,  whereas  the  monopoly  created  by  rail- 
way companies  compels  the  public  to  employ  them  in  the  conveyance 
of  their  goods,  the  Legislature  have  thought  fit  to  impose  the  further 
security^  that  the  Court  shall  see  that  the  condition  or  special  contract 
is  just  and  reasonable."  I  should  feel  myself  bound  by  this  decision 
of  the  Court  of  Common  Pleas,  proceeding  upon  the  construction  put 
by  the  Court  upon  the  Act,  if  I  had  arrived  at  a  contrary  conclusion ; 
and  should  have  contented  myself  with  merely  stating  that  I  feel  bound 
by  the  decision  of  the  Court  of  Common  Pleas,  if  I  had  not  known  that 
one  of  my  learned  brothers  in  this  Court,  and  some  of  the  learned  mem- 
bers of  another  Court,  took  a  contrary  view  of  the  question :  and  I  have, 
therefore,  thought  it  right  to  state  that,  as  at  present  advised,  I  entirely 
concur  with  the  Court  of  Common  Pleas  in  thinking  that  such  a  con- 
dition imposed  by  the  company  requires  a  signature  according  to  the 
proviso  in  question. 

I  think,  therefore,  that  the  condition  and  assent  or  agreement  in  the 
present  case  was  not  binding  on  the  plaintiff.  The  question  was  argued 
before  us  on  the  validity  of  the  plea,  as  containing  no  allegation  that 
the  condition  in  question  was  in  writing  and  signed :  but,  as  the  plea 
alleges  that  the  defendants  made  the  condition,  and  that  the  plaintiff 
assented  to  it,  and  as  I  am  of  opinion  that,  by  the  statute,  there  was  no 
binding  (usenty  I  think  that  the  plaintiff  is  entitled  to  have  the  verdict 
as  well  as  judgment  entered  for  him  on  this  plea. 

I  think,  therefore,  the  plaintiff  is  entitled  to  our  judgment  on  the 
whole  record. 

*Q701  *£rle,  J. — ^In  this  case  the  questions  are,  first,  whether  the 
-^  fourth  plea  was  proved,  and,  secondly,  whether  the  fifth  plea  is 
good.  The  declaration  was  for  not  safely  carrying  marbles :  the  fourth 
plea  alleged  a  special  contract,  signed  by  the  plaintiff,  that  the  marbles 
were  to  be  carried  upon  the  terms  therein  set  out.  The  evidence  was, 
that  the  marbles  were  left  to  be  forwarded,  and  had  become  damaged  by 
some  damp  without  wilful  default  or  neglect :  that  the  plaintiff,  by  his 
agent,  discussed  the  terms  applicable  to  forwarding  marbles  either  at 
the  company's  risk,  if  insured,  or  at  the  owner's  risk,  if  uninsured,  and 
then  signed  the  order  to  the  defendants  to  forward  them  uninsured.  A 
written  contract  is  to  be  construed  with  the  surrounding  circumstances. 
These  showed  that  the  goods  were  marble,  and  that  prepayment  of  the 
carriage  was  not  offered.  The  legal  effect  of  the  signed  order,  then,  is ' 
this :  in  consideration  of  the  defendants  forwarding  the  goods  as  they 
are,  the  plaintiff  promises  to  give  up  his  common  law  right  to  make  the 
defendants  insurers ;  that  is,  he  agrees  that  the  goods  shall  be  uninsured. 
The  circumstances  showed  that  the  plaintiff,  by  his  order,  meant  to 
express  the  sense  which  would  prove  the  plea,  and  that  the  defendants 
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60  understood  it:  if  that  be  true,  the  plea  was  proved.  The  ordinary 
meaning  of  "  insured"  is  that  the  insurer  stands  the  risk  ;  and  "  unin- 
sured," that  the  owner  does  so. 

The  inconvenience  of  requiring  every  contract  to  be  written  out  in 
full  is  very  great. ,  The  special  contract  for  carriage  set  out  in  Simons 
V.  The  Great  Western  Railway  Company,  18  Com.  B.  805  (E.  C.  L.  R. 
vol.  86),  fills  six  pages  of  report :  and,  if  *any  part  of  such  con-  r^noA 
tract  should  be  thought  by  the  Judge  unreasonable,  the  whole  *• 
may  be  held  void.  The  result  of  the  judgment  in  Wain  v.  Warlters,  5 
East  10,  respecting  contracts  under  the  Statute  of  Frauds,  is  a  warning 
against  repeating  a  decision  which  only  operates  when  the  absence  of  an 
unmeaning  form  defeats  a  substantial  right.  Both  parties  here  under- 
stood, from  the  writing,  the  terms  on  which  the  marbles  were  to  be  car- 
ried. Yet  the  construction  contended  for  by  the  plaintiiF  would  defeat 
the  rights  of  the  defendants  according  to  that  understanding,  and  would 
get  judgment  in  favour  of  what  would  be  equivalent  to  deception. 

In  Wyld  V,  Pickford,  8  M.  &  W.  443,t  the  declaration  was,  as  here, 
against  common  carriers,  for  not  carrying  maps.  The  third  plea  was  a 
notice  that  the  defendants  would  not  be  responsible  for  maps  unless 
insured :  and  it  was  held  a  good  plea,  on  the  ground  that  a  delivery  of  maps 
with  knowledge  of  the  notice  was  an  agreement  that  the  common  law 
liability  should  be  limited  by  the  notice,  and  that  the  plea  sufficiently 
alleged  such  an  agreement,  although  it  did  not  allege  the  plaintiff's 
consent.  If  the  same  intendments  that  were  made  there  were  made  in 
this  case,  the  plea  would  be  proved ;  and,  if,  after  such  notice,  such 
articles  are  delivered,  the  agreement  is  to  perform  all  the  common  law 
duties  of  carriers  except  insuring ;  and,  if  there  is  a  notice  against  insu- 
ring, the  risk  of  damage  not  arising  from  misfeasance  is  the  owner's. 
The  same  intendments  would  make  the  order  relied  on  to  prove  the 
fourth  plea  a  special  contract :  and  I  am  of  opinion  that  they  ought  to 
be  made,  and  that  the  plea  should  be  held  to  be  proved. 

*The  question  raised  by  the  fifth  plea  turns  on  the  construction  r^qo-i 
of  the  7th  section  of  the  statute.  The  plaintiff  contends  that  all  ^ 
contracts  tending  to  limit  responsibility  for  default  or  neglect  in  the 
carriage  of  goods  are  thereby  made  void  unless  they  are  signed  by  the 
opposite  party,  and  also  adjudged  to  be  just  and  reasonable  by  the 
presiding  Judge.  The  plea  relies  on  a  contract  adjudged  by  the  Judge 
to  be  just  and  reasonable,  but  not  signed.  The  defendants  contend 
that  the  clause  making  void  all  noticeSy  conditionSy  and  declarations  given 
by  the  company,  limiting  their  liability  on  the  carriage  of  goods,  relates 
to  the  general  notices  which  have  been  resorted  to  by  carriers  from  time 
to  time,  and  which,  before  railways  existed,  were  the  subject  of  legisla- 
tion in  Stat.  11  G.  4  &  1  W.  4,  c.  68 ;  and  that  this  clause,  making 
void  all  notices,  &c.,  given  by  companies  for  limiting  liability,  is  subject 
to  the  exception  of  such  notices,  &c.,  as  should  be  adjudged  to  be  just 
and  reasonable :  but  that  special  contracts  entered  into  by  both  parties 
are  contradistinguished  from  the  notices,  &c.,  given  by  the  companies ; 
and  that,  as  to  them,  the  proviso  assumes  that  they  may  be  made,  but 
shall  not  be  enforced  by  the  railway  unless  signed  by  the  opposite 
party. 

If  the  Legislature  intended  to  make  all  contracts  for  limiting  respon- 
sibility of  railways  void  unless  adjudged  to  be  just  by  the  Judge  and 
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signed  by  the  opposite  party,  the  language  would  be  used  which  would 
express  the  law  without  complexity.  But  the  enactment  makes  a  clear 
distinction  between  notices,  &c.,  given  by  the  company  which  are  to  be 
void  unless  adjudged  to  be  just,  &c.,  and  special  contracts  which  are  made 
void  for  the  railway  unless  signed  by  the  other  party.  The  context 
*&8*'?1  ®^^^®  *^**  special  contracts  in  the  later  proviso  *are  different 
"'-'  from  the  notices,  &c.,  spoken  of  in  the  earlier  proviso,  there  being 
many  distinct  provisos  about  animals,  &c.,  interposed. 

Stat.  11  G.  4  &  1  W.  4,  c.  68,  incorporated  in  this  Act,  confirms  this 
construction,  as,  by  sect.  1  there,  all  notices,  &c,,  are  made  void,  while, 
by  sect.  6,  the  power  of  making  special  contracts  as  the  parties  may 
choose  is  expressly  preserved.  The  purpose  of  the  legislation  confirms 
this  view. 

As  a  general  rule,  common  carriers  must  take  what  is  brought  for 
carriage,  and  must  carry  safely  and  deliver  correctly.  In  effect  they 
must  insure  against  the  risk  of  the  journey.  This  extreme  responsibility 
by  compulsion  has  produced  endeavours  by  carriers  for  protection  which 
have  been  thought  to  have  been  in  the  opposite  extreme,  such  as  general 
notices  that  they  may  have  no  responsibility,  even  for  misfeasance,  for 
certain  articles.  Extreme  notices  may  with  reason  be  declared  null, 
while  reasonable  notices  are  allowed  to  be  valid :  and  so  are  the  words 
of  the  enactment ;  and  so  is  the  defendants'  construction.  The  plaintiff's 
construction  involves  the  notion  that  the  Legislature  in  effect  invaded 
the  rights  of  private  property  invested  in  railways,  and  not  only  sub- 
jected the  railway  proprietors  to  the  discretion  of  various  Courts  in  the 
management  of  their  property,  and  prohibited  them  from  consulting 
their  own  interest  or  following  their  own  plans  as  they  might  choose, 
but  also,  by  the  7th  section,  made  them  subje'ct  to  the  duty  of  carrying 
whatever  should  be  offered,  without  any  power  either  of  limiting  respon- 
sibility or  of  making  any  contracts  as  interest  might  require,  unless 
their  contracts  fulfilled  the  two  conditions  of  being  signed  when  they 
^qr^qn  are  made  and  being  adjudged  to  be  reasonable  by  the  Judge  "^be- 
J  fore  whom  they  might  be  brought  for  enforcement.  The  extent 
of  the  risk  of  leaving  an  arbitrary  discretion  to  the  Judge  to  say  whether 
a  contract  is  reasonable  may  be  estimated  from  Simons  v.  The  Great 
Western  Railway  Company,  18  Com.  B.  805  (E.  C.  L.  R.  vol.  86), 
where  a  contract  that  a  company  should  not  be  answerable  for  loss  or 
non-delivery  of  goods  by  reason  of  insufficient  and  improper  package 
was  adjudged  void ;  and  from  Munster  r.  The  South  Eastern  Railway 
Company,  4  Com.  B.  N.  S.  676  (E.  C.  L.  R.  voL  93),  in  which  a  regula- 
tion that  passengers  should  not  place  wearing  apparel,  shawls,  and  the 
like,  in  the  luggage  van  without  some  wrapper  to  cover  them,  was  also 
held  void. 

As  to  authorities  on  this  question,  Simons  v.  The  Great  Western 
Railway  Company  and  the  London  and  North  Western  Railway  Com* 
pany  t;.  Dunham,  18  Com.  B.  826  (E.  C.  L.  R.  vol.  86),  are  in  favour  of 
the  plaintiff.  But  Wise  t^.  Great  Western  Railway  Company,  1  H.  &  N. 
63,t  cited  arguendo  in  Simons  v.  The  Great  Western  Railway  Company, 
is  in  favour  of  the  defendants.  And,  as  I  entirely  concur  with  the 
opinions  of  Pollock,  C.  B.,  and  Bramwell,  B.,  there  cited,  I  consider  my- 
self at  liberty  to  dissent  from  the  opposite  opinion  expressed  by  Jervis, 
C.  J.y  in  the  other  case. 
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I  am  of  opinion  that  the  fifth  plea  is  good. 

Grompton,  J.,  then  read  the  judgment  of 

Lord  Campbell,  C.  J.(a) — In  this  case  I  agree  with  my  brother 
Crompton  that  the  plaintiff  is  entitled  to  our  judgment  both  on  the 
fourth  and  fifth  pleas. 

*As  to  the  fourth  plea,  notwithstanding  my  sincere  respect  for  r*qoi 
the  opinion  of  my  brother  Erie,  I  am  bound  to  confess  that  I  have  ■- 
never  been  able  to  entertain  any  doubt.  It  is  expressly  pleaded  under 
Stat.  17  &  18  Vict.  c.  31,  s.  7;  and  it  expressly  alleges  a  special  written 
contract,  whereby  it  was  agreed  that  the  defendants  should  not  be  re^- 
sponsible  for  the  loss  of  or  injury  to  marbles  unless  declared  and  insured 
according  to  their  value.  The  only  written  document  signed  as  required 
by  the  statute  was  a  note  by  which  the  defendants  were  directed  to  '^  for- 
ward" the  marbles  "no^  insured"  This  refers  to  no  other  written 
document ;  and  the  alleged  contract  could  only  be  made  out  by  parol 
evidence  which  the  Legislature  clearly  intended  should  not  be  admitted 
for  the  purpose  of  limiting  the  liability  of  railway  companies.  I  do  not 
think  that  we  can  properly  listen  to  arguments  from  the  supposed  hard- 
ship upon  the  defendants  in  this  particular  case:  and,  for  the  future, 
railway  companies  may  easily  render  themselves  secure  by  having 
printed  forms  of  their  special  contracts,  to  be  signed  by  the  person 
delivering  the  animals  or  goods  as  the  Act  requires. 

The  fifth  plea  depends  entirely  on  the  construction  to  be  put  on  one 
of  the  many  provisos  to  be  found  in  the  seventh  section  of  stat.  17  &  18 
Vict.  c.  81.  This  section  is  exceedingly  ill  drawn,  heaping  proviso  upon 
proviso,  and  forgetting  the  distinction  between  an  enactment  and  a  pro- 
viso to  qualify  an  enactment.  Introduced  by  the  words  '*  provided  also," 
it  contains  the  following  enactment :  '*  no  special  contract  between  such 
company  and  any  other  parties  respecting  the  receiving,  forwarding,  or 
delivering  of  any  animals,  articles,  goods,  or  things  as  aforesaid  shall 
be  binding  upon  or  affect  *any  such  party  unless  the  same  be  r^cooe 
signed  by  him  or  by  the  person  delivering  such  animals,  articles,  *- 
goods,  or  things  respectively  for  carriage."  The  fifth  plea  does  not 
allege  that  the  condition  or  agreement  made  by  the  defendants  with  re- 
spect to  the  receiving,  forwarding,  and  delivering  the  marbles  was  in 
writing,  or  simed  by  the  party,  but  alleges  that  the  plaintiff  assented  to 
it.  I  think  that  this  raises  the  question  whether  the  condition  must  be 
in  writing  and  signed  as  the  above  enactment  requires. 

Is  this  condition  with  respect  to  the  receiving,  forwarding,  and  deliver^ 
ing  goods  a  special  contract  between  such  company  and  the  plaintiff 
respecting  the  receiving,  forwarding,  or  delivering  goods  ?  I  cannot  dis- 
cover why  it  is  not ;  and,  if  it  be,  then  it  is  not  binding,  because  it  is 
not  signed  as  required.  Surely  it  is  not  less  a  special  contract  between 
the  company  and  the  plaintiff  because,  to  be  valid,  it  must  be  ^*  adjudged 
by  the  Court  or  Judge  before  whom  any  question  relating  thereto  shall 
be  tried  to  be  just  and  reasonable."  The  defendants'  counsel  did  not 
contend  that  this  condition  was  written  or  signed.  Therefore,  if  it  con* 
stitated  a  special  contract,  it  is  not  binding,  and  the  fifth  plea  is  not 
proved.  This  seems  to  be  in  accordance  with  the  view  taken  of  the 
statute  by  Jervis,  C.  J.,  in  The  London  and  North  Western  Railway 

(a)  Coleridge,  J.,  who  was  present  at  the  argument,  had  retired  from  the  Bench  before  jad^- 
Bent  was  deUvered. 

X.,  B.  *  B. — 84 
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Company  v.  Dirnham,  18  Com.  B.  826,  829  (E.  C.  L.  R.  vol.  86),  in 
which  I  entirely  concur. 

In  the  argument  at  the  bar,  we  were  told  of  the  impolicy  and  injus- 
tice of  such  an  interference  with  the  contracts  of  railway  companies : 
but,  when  the  meaning  of  the  Legislature  is  clear  from  the  language  of 
an  Act  of  Parliament,  I  do  not  feel  myself  at  liberty,  in  construing  it, 
*9861  ^^  ^ovm  any  opinion  whether  it  be  politic  or  ^impolitic,  just  or 
-'  unjust.  I  sit  here  jus  dicere,  non  jus  dare.  An  absurd  or  mis- 
chievous enactment  is  to  be  repealed  by  the  Legislature,  and  not  by  judi- 
cial decision.  Therefore  with  great  deference  for  all  who  entertain  the 
contrary  opinion  on  this  subject,  I  think  that  the  plaintiff  is  entitled  to 
have  the  verdict  entered  for  him  on  the  fourth  and  fifth  pleas,  with  the 
damages  found  by  the  jury,  and  that  the  rule  obtained  for  that  purpose 
ought  to  be  absolute.  Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 

{Jan.  12,  I860.] 

The  NORTH  STAFFORDSHIRE  Railway  Company,  Appellants, 

V.  PEEK,  Respondent. 

[For  sylUbas,  see  antd,  p.  958.] 

Thb  defendants  in  the  Court  below  gave  notice  bf  appeal.  The  esse 
on  which  the  appeal  was  brought  stated  the  facts  in  substance  as  above. 

The  appeal  was  argued  in  the  Exchequer  Chamber  in  Trinity  and 
Michaelmas  Vacations,  1859.(a) 

Keating^ip)  for  the  appellants  (defendants  below). — First,  as  to  the 
fourth  plea.  It  is  clear,  as  a  matter  of  fact,  that  the  respondent  was 
made  acquainted  with  the  condition  upon  which  the  appellants  were  wil- 
ling to  insure;  and  that,  by  using  the  term  "  not  insured"  in  his  letter 
of  the  1st  August,  he  intended  that  it  should  be  understood  between 
*9J^71  *^^™^^^^  ^^^  ^^^  company  that  that  condition  had  not  been  fal- 
-I  filled.  The  only  question  is  whether  there  is  a  written  contract 
to  that  effect.  Now,  in  the  first  place,  the  letter  itself  is  perfectly  un- 
ambiguous. A  carrier,  at  common  law,  insures  against  all  risks  except 
the  act  of  God  or  the  Queen's  enemies.  The  words  "not  insured" 
clearly  refer  to,  and  exempt  the  appellants  from,  their  ordinary  liability 
at  common  law.  The  respondent  contends  that  the  extent  and  nature 
of  the  exemption  is  not  shown  by  the  words  "  not  insured."  Even  if 
that  be  so,  the  ambiguity  may  be  explained  by  oral  evidence.  [Wil- 
liams, J. — Not  if  the  words  themselves  raise  the  ambiguity.  The 
evidence  would  be  admissible  only  if  it  could  be  shown  that  the  words 
might  refer  to  either  of  two  different  subject-matters.]  The  words,  upon 
the  face  of  them,  import  what  the  plea  alleges.  [Martin,  B. — Is  the 
plea  sufficient  ?  It  does  not  deny  the  negligence.]  It  is,  in  fact,  an 
argumentative  plea  of  Not  guilty.  The  respondents  would,  at  all  events, 
have  been  entitled  to  a  verdict  upon  the  plea  traversing  the  bailment  as 

(a)  Jane  IStb,  1850,  and  Norember  2eUi,  1859. 

(&)  Between  the  two  days  on  whieh  the  case  wai  argned,  Mr.  Ktating  waa  ^pointed  Solki- 
tor-General. 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  987 

alleged  :(a)  Brind  v.  Dale,  2  M.  &  W.  775.t  Bat  a  plea  similar  to  the 
fourth,  in  Wyld  v.  Pickford,  8  M.  &  W.  443,t  was  not  demurred  to. 
[WiLLES,  J. — The  declaration  there  was  different.]  The  fourth  plea, 
at  all  events,  is  not  now  open  to  any  technical  objection. 

As  to  the  fifth  plea,  there  is,  no  doubt,  considerable  difficulty  in  sup- 
porting it  since  the  decision,  in  error,  in  M'Manus  v,  Lancashire  and 
Yorkshire  Railway  Company,  4  H.  &  N.  327.t(6)  ^^.. 

*T,  Jones  (Northern  Circuit),  for  the  respondent  (plaintiff  r*QQo 
below). — The  fourth  plea  is  not  proved.  Unless  it  was  intended  L 
that  written  special  contracts  under  the  Act  might  be  varied  by  oral  evi- 
dence, there  is  no  evidence  of  any  such  contract  as  that  alleged  by  the 
appellants.  The  words  '^  not  insured,"  construed  in  their  ordinary  sense, 
have  no  such  meaning.  They  are  not  a  term  of  art,  and  therefore  can- 
not be  explained  by  oral  evidence.  [Crowdeb,  J. — What  do  you  say 
they  mean  ?]  They  mean  "  send  these  goods  on  such  terms,  as  to  your 
liability,  as  attach  to  carriers  where  parties  send  goods  without  insuring, 
when  there  is  no  special  contract  in  writing."  Now,  what  the  liability 
of  the  company  is,  under  those  circumstances,  is  explained  by  sect.  7  of 
the  Act,  which  takes  away  from  carriers  the  power  which  they  possessed, 
under  the  Carriers'  Act,  of  exempting  themselves  from  their  common 
law  liability  by  notices  and  declarations.  There  is  here  no  special  con- 
tract in  writing,  signed  by  the  owner  or  deliverer  of  the  goods ;  and  the 
appellants  are  therefore  liable  as  carriers  at  common  law.  [Martin, 
S. — I  think  it  can  hardly  be  said  that  the  words  ^^  not  insured"  have 
no  particular  meaning,  as  regards  carriers.]  They  point,  no  doubt,  to 
a  particular  course  of  business ;  but  their  meaning  may  vary  very  much 
in  each  case.  That  was  clearly  the  opinion  of  Lord  Campbell,  C.  J., 
and  Crompton,  J.,  in  the  Court  below.  And,  if  that  be  correct,  oral 
evidence  is  not  admissible  for  the  purpose  of  stamping  these  words,  when 
written,  with  a  particular  meaning  in  any  one  case.  .  There  is  no  refer- 
ence in  the  correspondence  to  any  particular  terms  or  conditions  of 
insurance.  The  decision  in  Boydell  v.  Drummond,  11  East  142,  r^tooo 
^therefore  applies.  Further,  the  contract,  even  if  it  be  one,  is  '- 
not  signed,  as  the  Act  requires,  by  the  owner  or  the  deliverer  of  the 
goods.  [Ghannbll,  B. — It  was  assumed  at  the  trial  that  the  person 
who  signed  it  did  so  as  agent  of  the  parties  delivering :  there  was,  there- 
fore, a  sufficient  delivery  within  the  statute.]  That  is  giving  a  very 
wide  construction  to  the  words  parties  ^^  delivering ;"  a  similar  construc- 
tion of  the  words  "  party  chargeable,"  in  stat.  9  G.  4,  c.  14,  s.  1,  was 
held  bad  in  Hyde  v.  Johnson,  2  New  Ca.  776  (E.  C.  L.  E.  vol.  29). 

Sir  Henry  Keating^  Solicitor-General,(c)  was  heard  in  reply. 

Cur.  adv.  vuU. 

The  learned  Judges,  being  divided  in  opinion^  now  delivered  separate 
judgments. 

Martin,  B. — I  am  about  to  read  the  judgment  of  the  Chief  Baron, 
of  my  brothers  Willes,  Watson,  and  Channell,  and  of  myself. 

This  is  an  appeal  against  a  decision  of  the  Court  of  Queen's  Bench, 
making  a  rule  absolute  to  enter  a  verdict  for  the  plaintiff  upon  the  issues 

(a)  Sm  p.  959,  note  (a). 

(6)  In  Exoh.  Ch.,  reveraing  the  judgment  of  the  Court  of  Ezeheqner  in  M'Maaiu  v.  Lan- 
eariiire  Railway  Company^  2  H.  A  N.  693.t 
(e)  See  p.  986,  n.  (6). 
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on  the  fourth  and  fifth  pleas,  upon  points  reserved  at  the  trial  by  mj 
brother  Erie.  The  Court  were  divided  in  opinion,  my  brother  Erie  dif- 
fering from  Lord  Chief  Justice  Campbell  and  mj  brother  CromptoD. 
The  action  was  against  the  defendants  as  common  carriers :  the  bail- 
ment alleged  in  the  declaration  was  a  delivery  to  them,  as  common  car- 
*QQ01   "®^^»  ^^  three  marble  chimney-pieces,  to  be  carried  *from  Stoke 

^  upon  Trent  to  London.  The  fourth  plea  is  that  the  chimney- 
pieces  were  delivered  and  received  to  be  carried  under  a  special  con- 
tract, signed  by  one  G.  Whittingham  for  one  Charles  Meigh,  who  was 
the  person  delivering  the  goods  to  the  defendants,  whereby  it  was  agreed 
that  the  defendants  should  not  be  responsible  for  the  loss  or  injury  to 
marbles  unless  declared  and  insured  according  to  their  value :  that  the 
goods  were  marbles,  and  were  not  declared  or  insured  in  manner  pro- 
vided for  by  the  contract.  The  fifth  plea  was  founded  upon  the  defend- 
ants' general  notice:  but  the  late  Solicitor-General,  who  argued  the 
case  for  the  defendants,  stated  that  he  could  not  support  it  after  the 
judgment  of  this  Court  in  M*Manus  v.  Lancashire  and  Yorkshire  Bail- 
way  Company,  4  H.  &  N.  327.t  There  was  also  upon  the  record  a 
plea  traversing  the  bailment  as  alleged  :(a)  but  this  plea  was  not  refer- 
red to  in  the  special  case.  The  material  facts  are  these.  The  plaintiff 
was  the  owner  of  the  chimney-pieces,  and  had  directed  Mr.  Meigh  to 
forward  them  to  London.  On  the  80th  June,  1857,  a  notice  was  deli- 
vered to  Mr.  Meigh  by  the  defendants,  as  follows :  ^'  The  North  Staf- 
fordshire Railway  Company  hereby  ffive  notice  that  they  will  receive, 
forward,  and  deliver  goods  solely  subject  to  the  conditions  hereunder 
stated:"  and  amongst  the  conditions  was:  ^^That  the  company  shall 
not  be  responsible  for  the  loss  of  or  injury  to  any  marbles,*'  &c.,  *' un- 
less declared  and  insured  according  to  their  value."  In  the  beginning 
of  July,  Mr.  Meigh  sent  the  chimney-pieces  to  the  defendants'  station 
at  Stoke,  and  directed  the  carter  to  inquire  what  the  insurance  would 
*9911  ^^*     ^^^  carter  did  as  he  was  ordered,  and  took  back  a  *mes- 

-I  sage  to  Mr.  Meigh,  from  the  defendants'  chief  clerk,  that  he 
could  not  tell  until  he  knew  what  the  value  of  the  marbles  was.  A  day 
or  two  afterwards,  the  clerk  wrote  to  Mr.  Meigh,  stating  that  the  amount 
of  the  insurance  depended  upon  the  value,  and  requesting  to  know  for 
what  amount  the  marbles  were  to  be  insured.  On  the  10th  July,  the 
following  letter  was  written  on  behalf  of  Mr.  Meigh  to  the  clerk  of  the 
defendants.  '^  Old  Hall  Manufactory,  Hanley,  Staffordshire,  10th  July, 
1857.  Mr.  Cordon.  Dear  Sir,  Please  inform  us,  as  early  as  possible, 
what  is  your  rate  of  insurance  on  marble;  and  we  will  give  you. an 
answer  to  your  inquiries  respecting  the  packages  deliverea  to  vou  on 
receipt  of  your  reply ;  and  oblige  yours  truly,  for  C.  Meigh  k  Son, 
Geobge  Harding.    Rate  per  cent." 

Upon  receipt  of  this  letter  the  clerk  went  to  Mr.  Meigh's  place  of 
business,  and  saw  his  son,  and  told  him  that  until  he  knew  the  valae, 
be  could  not  tell  the  amount  of  insurance.  Mr.  Meigh'a  son  could  not 
tell  the  value.  There  then  followed  a  letter  from  Mr.  Meigh,  of  the 
16t1i  July,  as  follows.  ^'  You  will  much  oblige  by  sending  me  the  rates 
of  insurance  on  marbles,  as  written  for  last  week."  A  clerk  of  the 
defendants,  on  the  same  day,  answered  the  letter  9S  follows.  ^  Stoke 
upon  Trent,  16th  July,  1857.    Gentlemen,  I  regret  that  there  has  been 

(a)  B—  p.  n9,  note  (a). 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  991 

a  misunderstanding  in  reference  to  the  marble  which  you  wish  to  insure. 
I  desired  a  clerk  to  wait  upon  you  for  a  description  of  the  marble  and 
its  value ;  and  I  understand  that  that  information  would  be  furnished, 
and  have  been  waiting  to  receive  it.  It  is  necessary,  before  fixing 
the  rate  of  insurance,  that  we  should  perfectly  understand  the  nature 
and  amount  of  risk  that  we  are  about  to  undertake,  and  will  lose  no 
*time  in  getting  the  rate  of  insurance  fixed,  when  you  oblige  r^nqo 
me  with  this  information.  I  believe  you  have  already  been  ^ 
informed  that  we  cannot  insure  the  marble  beyond  London.  I  am, 
gentlemen,  Yours  very  respectfully,  H.  S.  Miller.  To  Messrs.  C. 
Meigh  &  Son,  Hanley." 

Several  verbal  messages  afterwards  passed  between  the  parties,  prior 
to  the  1st  August :  and,  in  the  result,  the  clerk  of  the  defendants  stated 
that  he  could  not  forward  the  marbles  unless  he  had  written  instructions 
from  Mr.  Meigh  as  to  whether  they  should  forward  them  at  his  risk 
uninsured,  or  at  the  risk  of  the  Company  insured ;  that,  if  uninsured, 
the  charge  would  be  558.  a  ton,  but,  if  insured,  the  charge  would  be 
10^.  per  cent,  on  the  declared  value  in  addition.  .On  the  1st  August 
the  following  letter  was  written  and  sent  by  Mr.  Meigh's  authority. 
"  Hanley,  1st  August,  1857.  North  Staffordshire  Railway  Company. 
Gentlemen^  Please  to  forward  the  three  cases  of  marble,  not  insuredy 
as  directed,  to  W.  Peek,  Esq.,  to  be  called  for  at  the  Camden  Goods 
Station,  London,  and  oblige  Tours  respectfully,  C.  Meigh,  per  G. 
Whittinqham." 

On  the  same  evening,  the  chimney-piepes  were  sent  off;  and  the 
charge  for  carriage  made  was  55^.  per  ton,  the  uninsured  rate.  They 
arrived  in  London :  but,  upon  being  opened,  it  was  found  that  they  had 
received  damage  to  a  considerable  amount  from  rust  from  the  nails  of 
the  cases  having  soaked  through  and  discoloured  the  marble. 

The  question  is,  whether,  upon  these  facts,  the  verdict  is  to  be  entered 
upon  the  fourth  plea  for  the  plaintiff  or  the  defendants. 

Upon  the  facts  themselves,  independent  of  the  7th  section  of  stat.  17 
k  18  Vict.  c.  31,  we  apprehend  no  *doubt  can  exist  but  that  r^ggo 
the  defendants  are  in  the  right.  Before  the  Ist  August,  the  ^ 
plaintiff's  agent  was  told  that  he  might  either  forward  the  chhnuey- 
pieces  uninsured  at  the  owner's  risk,  at  the  rate  of  55s.  per  ton,  or 
insured  at  the  defendants'  risk,  with  an  addition  of  10^.  per  cent,  on 
the  declared  value.  By  the  letter  of  the  1st  August,  he  directed  them 
to  be  forwarded  ^^  not  insured."  It  is  impossible  that  the  intention  of 
the-  consignor  could  be  more  clearly  expressed :  and,  upon  the  receipt 
of  this  letter,  the  chimney-pieces  were  immediately  forwarded  to  Lon- 
don  at  the  non-insured  rate  of  55s.  per  ton.  We,  however,  quite  agree 
that  the  case  must  be  decided  upon  the  construction  of  the  7th  section ; 
and  that  the  defendants  cannot  succeed  except  its  requirements  bo 
satisfied. 

It  begins  by  enacting  that  the  railway  company  shall  be  liable  for 
loss  or  injury  to  goods  notwithstanding  any  notice  limiting  their  liability ; 
every  such  notice  being  thereby  deckred  to  be  null  and  void.  There 
are  then  five  provisos.  The  Ist  is  not  material  to  the  present  case. 
The  2d  relates  to  animals,  and  is  only  material  that  it  refers  to  the 
Carriers  Act,  11  G.  4  &  1  W.  4,  c.  68.  The  8d  is  also  not  material. 
The  5th  again  refers  to  the  Carriers  Act.    And  the  4th,  upon  which  the 
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present  question  depends,  enacts:  '^That  no  special  contract  between 
such  company  and  any  other  parties  respecting  the  receiving,  forward- 
ing, or  delivering"  of  goods  '^  shall  be  binding  upon  or  affect  any  such 
party  unless  the  same  be  signed  by  him  or  by  the  persoa  delivering 
such"  goods  "for  carriage." 

The  plaintiff's  contention  is,  that  there  was.no  special  contract  so 
signed.  The  special  contract  referred  to  in  the  4th  proviso  is  clearlj 
that  mentioned  in  the  6th  section  of  the  Carriers  Act,  which  enacts  that 
*QQdl  nothing  *in  that  Act  should  affect  any  special  contract  betweea 
-I  the  carrier  and  the  other  party  for  the  conveyance  of  goods. 
And  the  operation  of  the  4th  proviso  is,  that  the  contract,  to  be  of  avail, 
must  be  signed ;  which  imports  that  its  terms  must  be  in  writing.  In 
our  opinion,  the  letter  of  the  Ist  August,  and  the  acting  of  the  defend- 
ants upon  it,  does  constitute  a  special  contract  signed  within  the  mean* 
ing  of  the  proviso ;  and  that  the  effect  of  it  is  to  relieve  the  defendants 
from  the  risk. 

It  was  objected  that  it  was  not  signed  by  a  proper  party :  and  some 
cases  were  cited  respecting  the  signature  to  acknowledgments,  to  take 
cases  out  of  the  Statute  of  Limitations :  but  they  seem  to  us  to  have  no 
application ;  and  we  entertain  no  doubt  that  the  signature  ^'  C.  Meigh," 
the  person  delivering  the  goods,  "  per  G.  Whittingham,"  satisfied  the 
4th  proviso. 

The  next  question  is.  Whether  the  letter  of  the  1st  August  and  tbe 
forwarding  of  the  chimney-pieces  by  the  defendants  upon  the  terms 
proposed  in  it  i%  a  special  contract  within  the  6th  section  of  the  Carriers 
Act.  It  was  decided,  in  Smith  t;.  Neale,  2  Com.  B.  N.  S.  67  (E.  C.  L. 
R.  vol.  89),  that  a  proposal  to  contract  in  writing,  signed  by  the  defend- 
ants and  accepted  by  the  plaintiff  by  parol,  satisfied  the  4th  section  of 
the  Statute  of  Frauds,  so  as  to  bind  the  defendants.  This  is  conclusive 
as  to  the  form.  And  the  remaining  question  is  as  to  the  terms  of  the 
letter.  And  in  our  opinion,  whether  the  letter  be  read  with  the  light 
cast  upon  it  by  the  Carriers  Act  itself,  or  by  that  of  the  other  letters 
and  facts  stated  in  the  case,  or  simply  by  itself,  it  proposes  to  contract 
for  the  carriage  of  the  marbles  upon  the  term  that  the  defendants  should 
be  free  of  risk.  *First,  we  think,  and  that  clearly,  that  it  can 
be  read  with  the  aid  of  the  Carriers  Act.  And  the  whole  tenor 
of  that  Act,  and  more  especially  the  3d  section,  shows  that  the  term 
"  insured,"  in  reference  to  goods  conveyed  by  carriers,  means  goods 
carried  at  their  risk :  and,  if  so,  the  term  ''  not  insured"  must  of  neces- 
sity mean  goods  carried  at  the  owner's  risk.  Secondly,  we  are  of  opi- 
nion (although,  considering  the  opinions  entertained  by  others,  not  so 
decidedly)  that  the  letter  may  be  read  with  the  aid  afforded  by  the 
other  letters  and  facts  in  the  case :  and,  if  so,  we  should  think  that  no 
one  can  doubt  but  that  the  writer  meant  to  express  by  the  term  ^'  not 
insured"  that  the  plaintiff,  and  not  the  defendants,  was  to  bear  the  risk. 
And,  thirdly,  we  are  of  opinion  that  the  letter,  simply  by  itself,  read 
according  to  the  understanding  of  language  existing  between  carriers 
and  their  customers  (in  which  sense  we  think  the  letter  ought  to  be 
read),  indicates  by  the  words  "not  insured,"  as  written  in  it,  the  inten- 
tion of  the  consignor,  and  was  so  understood  by  the  defendants,  that 
the  owner,  and  not  they,  was  to  bear  the  risk,  as  clearly,  and  indeed 
more  so,  to  their  minds,  than  as  if  the  special  contract  had  been  drawn 
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up  at  an  attorney's  office  in  the  most  minute  and  full  professional  form. 
For  these  reasons  ve  think  the  defendants  have  a  legal  defeiice  to  the 
plaintiff's  claim. 

The  next  question  is :  do  the  facts  stated  in  the  case,  upon  a  fair  and 
reasonable  construction,  support  the  averments  of  the  4th  plea  ?  And 
ve  think  they  do.  The  first  averment  is,  that  the  marbles  were  delivered 
to  and  received  by  the  defendants  to  be  carried  and  conveyed  under 
and  subject  to  a  special  contract  signed  by  6.  Whittingham  for  and  on 
account  of  Charles  Meigb,  the  "^person  delivering  them :  and  we  r^coq^ 
have  already  stated  that  we  think  this  averment  proved.  The  ^ 
second  averment  is,  that,  by  this  contract,  it  was  agreed  that  the  defend- 
ants should  not  be  responsible  for  the  loss  or  injury  to  the  goods  unless 
declared  and  insured  according  to  their  value.  And  the  point  is,  whether 
the  terms  ^^not  insured,"  as  contained  in  the  letter  of  the  1st  August,  is 
satisfactory  evidence  of  this  ;  that  is,  such  evidence  as  a  jury  ought  to 
act  upon :  and  we  thinic  it  is.  The  amount  of  insurance  must  depend 
upon  the  value  of  the  goods.  The  same  amount  would  not  be  paid  for 
marble  of  102.  value  as  of  lOOL  The  transaction  itself,  therefore,  indi- 
cates that  there  must  be  a  relation  between  the  price  of  insurance  and 
the  value  of  the  goods.  Again,  the  value  must  of  necessity  be  declared 
to  enable  the  amount  of  the  insurance  to  be  ascertained.  And  we 
therefore  think  there  was  evidence  of  this  averment.  And  as  to  its 
truth  we  entertain  no  doubt.  As  to  the  third  and  last  averment  of  the 
plea,  it  was  clearly  proved. 

But,  even  if  this  were  not  so,  the  case  of  Brind  v.  Dale,  2  M.  &  W. 
775,t  shows  that,  upon  the  facts,  the  defendants  were  entitled  to  the 
verdict  upon  the  plea  traversing  the  bailment  :(a)  and  we  should  have 
been  prepared  (following  the  precedent  already  made  in  this  Court)  to 
have  sent  the  case  down  for  a  new  trial  in  order  that  right  might 
prevail. 

For  these  reasons  we  concur  with  the  opinion  delivered  by  my  brother 
Erie,  and  think  that  the  judgment  of  the  Court  of  Queen's  Bench  ought 
to  be  reversed,  to  the  extent  that  the  verdict  be  entered  for  the  defend- 
ants upon  the  issue  joined  on  the  4th  plea. 

*WiLLiAMS,  J. — I  am  of  opinion  that  the  judgment  of  the  r^oo'T 
Queen's  Bench  ought  to  be  affirmed.  ^ 

The  question,  and  the  only  question  which  has  been  brought  before 
the  Court,  is,  whether  the  4th  plea  has  been  proved :  and  I  am  of 
opinion  that  it  has  not. 

I  must  begin  by  observing  that  the  frame  of  the  plea  makes  it  neces- 
sary to  prove  that  the  plaintiff  signed  the  special  contract  therein 
described.  No  rule  is  more  clearly  established  than  that  contracts 
stated  in  pleadings  are  in  their  nature  entire,  and  must,  therefore,  be 
entirely  and  substantially  proved  as  laid ;  and,  though  the  importance 
of  this  doctrine  has  been  greatly  lessened  by  reason  of  the  power  com- 
monly exercised  of  amending  variances,  yet  the  rule  itself,  I  apprehend, 
remains  wholly  unimpaired,  and,  when  applied  to  the  plea  under  consi- 
deration, makes  it  necessary  to  prove  the  whole  contract  in  its  alleged 
terms. 

Now  those  terms  do  not  allege  simply  a  contract  that  the  particular 
goods  were  to  be  at  the  plaintiff's  risk  during  the  transit.     The  plea 

(a)  See  p.  959,  note  (a). 
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describes  the  contract  as  a  general  one  that  the  defendants  shall  not  be 
responsible  for  the  loss  of  or  injury  to  marbles  generally,  unless  declared 
and  insured  according  to  their  value ;  and  then  the  plea  proceeds  to 
bring  this  particular  case  within  these  terms  by  alleging,  as  a  matter  of 
fact,  that  the  goods  in  question  were  marbles,  and  not  declared  and 
insured.  Looking  at  the  evidence  given  at  the  trial,  it  is  quite  plain 
that  what  the  plea  means  to  aver  is,  that  the  plaintiff  signed  an  agree- 
ment embodying  the  terms  of  the  fifth  of  the  printed  conditions  which 
the  defendants  had  made  and  issued  as  to  sending  marbles  (amongst 
other  things)  uninsured.  Possibly  the  pleader  had  a  discreet  motive  for 
*QQR1  ^^^^  mode  of  pleading.  The  plea  *would  be  open  to  different 
-J  considerations  as  to  the  reasonableness  and  validity  of  the  con- 
tract alleged,  if  it  had  been  stated  as  an  absolute  and  unqualified  agree- 
ment that  the  defendants  should  not  be  responsible  for  any  loss  or  injury 
to  the  goods  during  the  transit.  And,  moreover,  the  contract  described 
in  the  plea  is  really  the  one  into  which  the  parties  appear,  by  the  evi- 
dence, to  have  entered.  Accordingly,  the  main'argument  of  the  counsel 
for  the  defendants,  both  in  the  Court  below  and  in  this  Court,  was,  that 
the  contract  so  described  has  been  fully  proved.  For  their  contention 
was,  that  the  terms  of  the  signed  order,  ^'  please  to  forward  the  three 
cases  of  marble,  not  insured,"  are  equivalent  to  saying  ^^  forward  the 
marbles  on  the  conditions  which  you  have  made  as  to  uninsured 
marbles." 

It  seems,  therefore,  to  me  that,  in  order  to  sustain  the  plea  in  evidence, 
it  is  necessary  to  prove  that  the  plaintiff  signed  an  agreement  embodying 
the  fifth  of  the  printed  conditions.  For  the  truth  is,  that  the  special 
contract  alleged  in  the  plea  is  contained  in  that  condition :  and  the  real 
question  is,  whether  the  terms  of  the  instrument  which  the  plaintiff 
signed  can  be  said  to  incorporate  the  condition,  either  by  their  own  force, 
or  by  reference  to  it,  so  as  to  import  it  into  the  signed  instrument :  and 
I  am  of  opinion  in  the  negative. 

It  is  said  that  the  signed  instrument  signifies  that  the  goods  are  to  be 
forwarded  on  the  footing  of  the  condition,  by  force  of  the  words  *^not 
insured."  I  concede  that,  looking  at  the  evidence,  no  doubt  can  be 
entertained  that  the  parties  so  intended.  But  the  question  is  whether 
the  document  which  the  plaintiff  signed  expresses  that  intention.  This 
is  not  a  case  where  the  evidence  shows  that  the  parties  conventionally 
^QQA-i  used  a  ^particular  word  or  phrase  to  denote  something  different 
J  from  its  ordinary  meaning.  The  words  "not  insured"  are  used 
in  their  ordinary  and  natural  sense.  But  the  fact  is,  that  the  parties, 
by  word  of  mouth,  and  by  exhibiting  the  printed  conditions,  and  by  their 
letters,  had  given  each  other  to  understand  that  certain  consequences 
were  to  follow  non-insurance.  Whether  those  consequences  were  to  be 
that  the  goods  should  be  at  the  sender's  risk  absolutely,  or  in  a  qaalified 
way,  or  beyond  a  partial  amount,  or  in  respect  of  what  perils,  the  signed 
instrument  does  not  in  any  way  express.  We  know  that  the  fifth  of  the 
printed  conditions  stipulated  that  the  company  should  not  be  responsible 
for  any  loss  or  injury  to  the  goods,  being  marbles.  But  we  derive  our 
knowledge  of  this  part  of  the  agreement  from  the  evidence  of  the  making 
of  the  conditions  by  the  defendants,  and  the  conversations  and  corres- 
pondence of  the  parties  respecting  them,  and  not  in  the  least  from  the 
words  "  not  insured"  in  the  signed  instrument.     In  the  present  case  the 
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evidence  as  to  the  stipulated  consequence  of  non-insurance  happens  to 
be  undisputable.  But  suppose  the  case  had  been  such  as  to  admit  of 
the  plaintiff's  denying  that  he  had  ever  had  the  fifth  condition  brought 
to  his  knowledge,  or  to  admit  of  his  asserting  that  he  understood  the 
consequences  of  non-insurance  to  be,  that  the  company  should  not  bo 
liable  for  the  goods  beyond  a  certain  amount,  or  that  their  irresponsibility 
was  to  be  subject  to  certain  exceptions ;  as,  for  instance,  damage  attri- 
butable to  the  neglect  of  their  servants,  or  the  insufficiency  of  the 
carriages  or  of  the  iron  rails.  It  is  obvious  that,  in  such  a  case,  this 
evidence,  as  well  as  all  the  conflicting  evidence  on  the  part  of  the 
defendants,  as  to  what  were  the  understood  consequences  of  r^t-i  nnn 
"^non-insurance  would  be  admissible,  if  such  evidence  is  recciv-  ^ 
able  in  the  present  case.  And  thus  the  very  uncertainty,  and  unsatis- 
factory conflict  of  testimony,  which  it  was  the  object  of  the  statute  to 
prevent,  would  be  let  in.  As  to  this  part  of  the  argument,  I  need  have 
done  no  more  than  refer  to  the  judgment  of  my  brother  Crompton,  in 
the  Court  of  Queen's  Bench,  which  appears  to  me  to  be  quite  unanswer- 
able. 

It  remains  to  consider  whether  the  fifth  of  the  printed  conditions  can 
be  regarded  as  imported  into  the  signed  coiitract. 

It  is  certainly  allowable,  where  one  instrument  refers  to  another,  to 
look  at  the  latter,  and  regard  it  as  embodied  in  the  former ;  as  in  the 
familiar  example  of  a  duly*executed  will  referring  to  a  prior  unattested 
will  or  other  paper.  But  it  is  not  allowable  to  connect  the  two  by  parol 
evidence.  A  long  series  of  authorities  has  fully  established  the  rule,  as 
laid  down  in  Smart  v.  Prujean,  6  Yes.  560,  that  the  paper,  into  which 
the  other  paper  is  sought  to  be  incorporated,  must  refer  to  it  so  as  to 
manifest  what  paper  it  is.  These  cases  have  proceeded  on  the  same 
principle  as  that  of  Boydell  v.  Drummond,  11  East  142,  which  was  cited 
by  Mr.  Jones  before  this  Court.  There  it  was  sought  to  connect  the 
defendant's  signature  in  a  book  entitled  ^'  Shakespear  Subscribers"  with 
a  printed  prospectus  which  was  delivered  at  the  same  time  to  the  sub- 
scribers to  ^^Boydell's  Shakespear,"  and  by  this  means  to  constitute  a 
signi^d  writing  sufficient  to  satisfy  the  Statute  of  Frauds.  But  the 
Court  held  that  this  could  not  be  allowed ;  for,  as  the  signed  writing 
did  not  refer  to  the  prospectus,  they  could  not  be  connected  without 
*parol  evidence,  which  it  was  the  object  of  the  statute  to  pre-  r*i  aqi 
elude.  '- 

So,  in  the  case  of  Hinde  v.  Whitehouse,  7  East  558  (the  statement  of 
which  I  adopt  from  my  brother  Blackburn's  book  On  The  Contract  of 
Sale,  p.  47),  the  sale  was  by  auction,  subject  to  certain  conditions ;  a 
paper  containing  the  conditions  was  read  by  the  auctioneer,  and  then 
laid  on  his  desk ;  he  wrote  down  the  purchaser's  name  opposite  the  lots 
in  his  catalogue,  which  was  headed  ''  to  be  sold  by  auction,  for  particu- 
lars apply  to  Thomas  Hinde,"  but  contained  no  internal  reference  to  the 
conditions.  The  King's  Bench  held  that  the  bargain  was  contained  in 
the  conditions,  and  that  there  was  no  signed  memorandum  of  the  bargain ; 
that  which  there  was,  Lord  EUenborough  said,  was  a  minute  made  on  the 
catalogue  of  sale,  which  was  not  annexed  to  the  conditions  of  sale,  nor 
had  any  internal  reference  to  them  by  the  context  or  the  like,  and  was 
not,  therefore,  a  memorandum  of  a  bargain  under  those  conditions  of 
sale.    And  precisely  the  same  point  was  afterwards  decided  in  Ken  worthy 
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V.  Schofield,  2  B.  &  G.  945  (E.  C.  L.  B.  vol.  9).  The  principle  of  these 
cases  seems  to  me  to  be  well  stated  in  the  same  work  by  my  brother 
Blackburn,  p.  47,  as  follows.  *'  If  the  contents  of  the  signed  papers 
themselves  make  reference  to  the  others  so  as  to  show  by  internal 
evidence  that  the  papers  refer  to  each  other,  they  may  be  all  taken 
together  as  one  memorandum  in  writing ;  but  if  it  is  necessary  in  order 
to  connect  them,  to  give  evidence  of  the  intention  of  the  parties  that 
they  should  be  connected,  shown  by  circumstances  not  apparent  on  the 
face  of  the  writings,  the  memorandum  is  not  all  in  writing,  for  it  consists 
*1 0091  *P*^^^y  ^f  *^®  contents  of  the  writings  and  partly  of  the  expres- 
""-J*  sion  of  an  intention  to  unite  them,  and  that  expression  is  not  in 
writing." 

In  accordance  with  these  doctrines,  the  recent  case  of  Holmes  v. 
Mitchell,  7  Com.  B.  N.  S.  861,  was  decided  by  my  learned  Brothers  in 
the  Court  of  Common  Pleas.  In  that  case  the  Court  held  that  a  certain 
letter  addressed  by  the  defendant  to  the  plaintiff  was  not  a  sufficient 
guarantee  within  the  fourth  section  of  the  Statute  of  Frauds,  as  the  whole 
promise  could  not  be  made  out  without  reference  to  parol  evidence:  and, 
in  delivering  the  judgment  of  the  Court,  my  brother  Bytes  thus  expresses 
himself.(a)  *'The  whole  promise,  therefore,  is  not  in  writing,  as  the 
statute  requires  that  it  should  be.  It  cannot  be  made  out  without  refer- 
ence to  previous  conversations.  In  Shortrede  v.  Cheek,  1  A.  &  E.  57 
(E.  C.  L.  R.  vol.  28),  and  in  Bateman  v,  Phillips,  15  East  272,  an  existing 
document  or  an  existing  debt  was  referred  to  in  the  writing,  so  that 
evidence  of  oral  statements  was  not  necessary  to  explain  the  promise. 
The  recent  statute,  19  &  20  Vict.  c.  97,  s.  3,  it  is  true,  abrogates  the  rule 
laid  down  in  Wain  v,  Warlters,  5  East  10,  and  enables  a  party  to  give 
parol  evidence  of  the  consideration  for  a  guarantee.  But  a  considera- 
tion expressed  in  writing  formerly  discharged  two  offices,  it  sustained 
the  promise  and  might  also  explain  it.  Now,  however,  parol  evidence, 
though  it  may  supply  the  consideration,  cannot  go  further,  and  explain 
the  promise.''  In  the  present  case  it  appears  to  me  impossible  to  main- 
*100S1  ^^"^  ^^^  ^^^  contents  of  the  signed  '^'instruments  themselves 
^  made  reference  to  the  printed  conditions,  so  as  to  show  by 
internal  evidence  that  the  papers  refer  to  each  other. 

On  the  whole,  therefore,  since  no  document  can  constitute  a  special 
contract  which  does  not  contain  the  terms  of  it,  I  think  the  signed  order 
under  our  consideration  does  not  amount  to  such  a  special  contract  as  is 
described  in  the  fourth  plea,  and  therefore  that  the  plea  has  not  been 
sustained  in  evidence. 

It  is,  no  doubt,  an  irksome  thing  to  decide  that  the  defendants  shall 
be  made  responsible  in  a  case  where  it  is  clearly  proved  that  the  gooda 
were  carried  on  an  agreement  that  they  should  not  be  so  responsible. 
The  same  reluctance,  however,  would  accompany  such  a  decision,  if  th^" 
facts  were  that  the  plaintiff  was  clearly  shown  to  have  assented  to  be 
bound  by  the  printed  conditions,  but  had  not  expressed  his  assent  by 
signing  them  as  required  by  the  statute.  In  that  case  it  is  plain  that 
the  Court  could  not  decide  for  the  defendants,  without  disregarding  an 
Act  of  Parliament.  In  the  present  case  it  is  equally  plain  to  my  mind 
that  they  cannot  do  so  without  disregarding  the  long-established  rules 
of  the  law.  Judgment  reversed. 

(a)  From  the  report  it  appears  that  Mr.  Jastioe  Byles's  jodgmeat  was  read  by  Williams,  J. 
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•IN  THE  EXCHEQUER  CHAMBER.         [*1004 

HENRY  COURTHORN  DALE,  WILLIAM  HENRY  MORGAN, 
and  THOMAS  MORGAN,  v.  CHARLES  HUMFREY.    Julf/  5. 

v.  M.  &  Co.,  brokers  in  London,  being  employed  by  one  S.  to  purchAse  oil,  dealt  with  T.  A  M., 
brokers,  who  were  employed  by  plaintiff  to  sell  oil,  without  either  broker  disclosing  the 
names  of  their  principals.  D.  M.  Jb  Co.  delivered  to  T.  d;  M.  a  note  as  follows :  "  Sold  this 
day  for  Messrs.  T.  &  M.  to  our  principal  ten  tons  of  oil,"  specifying  the  terms  and  price, 
which  was  above  10/.  The  note  was  signed  D.  M.  A  Co.,  brokers.  Quarter  per  cent  broker- 
age to  D.  M.  A  Co.  D.  M.  A  Co.  did  not  disclose  the  name  of  their  principal  S.  till  after  the 
lapse  of  an  unreasonable  time,  when  S.  had  become  insolvent.  Plaintiff  sued  D.  M.  A  Co. 
for  not  accepting  the  oil,  laying  the  sale  as  by  himself  to  D.  M.  &  Co.  Defendants  denied 
the  contract  On  the  trial,  plaintiff  proved  a  custom  in  the  trade  that,  when  a  broker 
purchased  without  disclosing  the  name  of  his  principal,  he  was  liable  to  be  looked  to  as 
principal. 

Held*  by  the  majority  of  the  Court  of  Exchequer  Chamber  (Cockbum,  C.  J.,  Pollock,  C.  B., 
Williams  and  Crowder,  Js.),  aflBrming  the  judgment  of  the  Queen's  Bench,  that  evidence  of 
the  custom  was  admissible,  as  not  contradicting  the  written  instrument,  but  explaining  its 
termf,  or  adding  a  taoiUy  implied  incident;  and  that  the  note  thus  explained  was  a  sufBcient 
memorandum  of  the  contract  sued  upon  to  satisfy  the  Statute  of  Frauds ;  and  that  the  action 
lay. 

Dissentientibus  Willes,  J.,  and  Martin  and  Channell,  Bs. 

This  was  an  appeal  from  the  decision  of  the  Court  of  Queen's  Bench 
in  discharging  a  rule  to  enter  a  nonsuit  pursuant  to  leave  reserved  at  the 
trial,  (a) 

The  following  was  the  case  stated  on  appeal. 

This  action  was  for  not  accepting  linseed  oil  alleged  to  have  been 
bargained  atid  sold  by  the  plaintiff  to  the  defendants. 

The  plea  denied  the  bargain  and  sale. 

The  plaintiff  below  (Humfrey)  had  employed  Messrs.  Thomas  &  Moore, 
who  were  brokers  in  the  city  of  London  at  the  time,  to  sell  the  oil  in 
question  for  him.  One  Schenk  was  a  buyer  of  oils,  and  had  employed 
the  defendants,  who  were  also  brokers  in  the  city  of  London,  to  buy  oil 
for  him. 

*The  dealing  in  question  was  between  the  brokers,  without  r^-i  aqc 
disclosing  the  names  of  their  principals.  ^ 

In  order  to  prove  the  alleged  contract  the  plaintiff  gave  in  evidence 
two  notes  of  which  the  following  are  copies. 

"  75,  Old  Broad  Street. 

"  London,  14th  August,  1855. 
^^  Sold  this  day,  for  Messrs.  Thomas  k  Moore  to  our  principal,  ten 
tons  of  linseed  oil,  of  merchantable  quality,  at  44Z.  per  ton,  real  tare 
and  usual  draft:  to  bQ  free  delivered  during  the  last  fourteen  days 
February  next,  and  paid  for  in  ready  money,  allowing  2J  per  cent,  dis- 
count. "  Dale,  Morgan  &  Co.,  brokers. 
"  Quarter  per  cent,  brokerage  to  D.  M.  &  Co." 

"  No.  64.    London,  14th  August,  1855. 
"  Sold  to  Dale,  Morgan  &  Co.,  for  account  of  Mr.  Charles  Humfrey, 
ten  tons  linseed  oil,  of  merchantable  quality,  at  44Z.  per  ton,  real  tare 
and  usual  draft:  to  be  free  delivered  during  the  last  fourteen  days 

(a)  See  Humfrey  v.  Dale,  7  E.  A  B.  266  (E.  C.  L.  B.  vol  90). 
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February  next,  and  paid  for  in  ready  money,  allowing  2J  per  cent,  dis- 
count. "  Thomas  &  Moore,  brokers. 
"  Quarter  per  cent,  brokerage  to  D.  M.  &  Co.,  a  half  to  us." 

The  first  note  was  signed  and  sent  by  the  defendants  to  the  said 
Thomas  &  Moore.  The  second  note  was  signed  and  sent  by  Thomas 
&  Moore  to  the  plaintiff,  and  was  the  copy  of  a  note  entered  and  signed 
by  them  in  their  brokers'  book.  No  note  whatever  of  the  contract  was 
sent  by  Thomas  &  Moore  to  the  defendants.  The  plaintiff  further  gave 
in  evidence  that,  according  to  the  usage  of  the  particular  trade,  when- 
ever a  broker  purchases  or  sells  oil  without  disclosing  the  name  of  his 
*100f)l  P^^^^^P^^y  ^^  ^B  himself  liable  *to  be  looked  to  as  the  purchaser 
^  or  seller,  as  the  case  may  be.  And  that  it  was  in  accordance 
with  the  usual  practice  in  such  cases  that  Thomas  k  Moore  did  not  send 
the  defendants  any  note  of  the  contract.  The  defendants  did  not  dis- 
close their  principal  till  after  the  oil  in  question  had  been  tendered  to 
them  by  the  plaintiff,  according  to  the  terms  of  the  contract,  and  when 
their  principal  had  become  insolvent. 

It  was  contended  on  the  part  of  the  defendants  that  the  plaintiff  ought 
to  be  nonsuited,  upon  the  ground  that  there  was  no  evidence  of  the 
alleged  contract  within  the  Statute  of  Frauds. 

Mr.  Justice  Coleridge,  before  whom  the  cause  was  tried,  directed  the 
verdict  to  be  entered  for  the  plaintiff  for  the  sum  of  1012. 12a.,  reserving 
leave  for  the  defendants  to  enter  a  nonsuit,  if  the  Court  of  Queen*s 
Bench  should  be  of  opinion  that  there  was  no  evidence  for  the  jury  of 
the  alleged  contract  between  the  plaintiff  and  the  defendants. 

Afterwards,  on  8d  May,  1856,  upon  the  motion  of  the  defendants' 
counsel,  a  rule  was  granted  by  the  Court  of  Queen's  Bench,  calling  upon 
the  plaintiff  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a 
nonsuit  entered,  on  the  grounds :  ^'  (1).  That  there  was  no  evidence  of 
the  alleged  contract  of  sale  and  purchase ;  (2).  That  evidence  of  the 
alleged  custom  was  not  admissible." 

Cause  was  shown  against  the  said  rule  on  the  4th  November,  1856 ; 
and  the  Court  of  Queen's  Bench,  on  26th  January,  1857,  directed  that 
it  should  be,  and  it  accordingly  was,  discharged. 

Against  that  decision  the  defendants  now  appeal ;  and  they  submit 
that  the  rule  should  have  been  made  absolute. 

♦10071     *^^  H^^^^'y  Term,  1858,(a) 

^  Maniaty  argued  for  the  appellants,  defendants  below. — The 
point  made  at  the  trial,  that  there  was  no  evidence  of  the  contract,  is 
made  out,  unless  there  was  both  evidence  of  the  contract  in  fact,  and  a 
written  memorandum  of  that  contract,  signed  by  the  defendants,  or  a  a 
agent  on  their  behalf,  so  as  to  satisfy  the  Statute  oi  Frauds,  29  C.  2, 
c.  3,  s.  17.  The  note  signed  by  the  defendants  is  not  a  memorandum 
of  a  contract  to  buy  as  vendees,  but  of  a  contract,  made  by  them  as 
brokers,  that  their  principals  bought  as  vendees ;  and  that  was  the  truth. 
The  note,  signed  Thomas  &  Moore,  was  not  a  contract  note  signed  by 
agents  for  the  defendants,  the  evidence  showing  that  Thomas  &  Moore 
were  not  acting  in  any  way  as  brokers  for  the  defendants. 

(a)  On  Thursday,  January  21  st,  1858,  before  Cockbnm,  C.  J.,  Pollock,  C.  B.,  WUliaxas 
Willes,  and  Crowder,  Js.,  and  Martin  and  Cbannell,  Bs. ;  on  Friday,  January  22A,  before  Uie 
fame  Judges  and  Watson,  B. 
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Pigottj  Serjt.,  contr^. — The  note  signed  by  the  defendants  states  that 
they  have  sold,  that  is,  as  brokers  have  effected  a  sale,  to  their  unnamed 
principals ;  and  the  usage  is  that,  in  such  a  case,  they  may  be  looked 
to  as  the  purchasers.  If  that  usage  may  be  read  as  part  of  the  note, 
it  is  a  contract  of  sale  to  the  defendants  as  purchasers,  if  the  vendors 
please.  The  form  of  a  note,  "  Sold  for  you,"  does  not  prevent  either 
party  from  showing  that  the  person  signing  the  note  was  no  agent  for 
the  vendor,  but  either  solely  agent  for  the  purchaser,  or  himself  princi- 
pal :  Moore  v.  Campbell,  10  Exch.  323  ;t  Pennell  v.  Alexander,  3  E. 
k  B.  283  (E.  a  L.  B«  vol.  77).  The  Statute  of  Frauds  does  not 
exclude  ^evidence  to  show  that  an  unnamed  principal  is  bound  r^c-i  aaq 
by  a  contract  made  in  the  name  of  his  agent :  Wilson  v.  Hart,  ^ 
7  Taunt.  295  (E.  C.  L.  R.  vol.  2) ;  Bateman  v.  Phillips,  15  Ewt  272 ; 
Schmaltz  v.  Avery,  16  Q.  B.  655  (E.  C.  L.  B.  vol.  71).  And  a  usage 
of  trade  such  as  this  is  incorporated  in  all  written  contracts  which  do 
not  exclude  it :  Hutton  v,  Warren,  1  M.  &  W.  466.t  (He  cited  on  this 
point  the  authorities  referred  to  in  the  judgment  in  this  case  below.(a) ) 
But,  at  all  events,  the  note  signed  by  Thomas  &  Moore  is  in  form  a  perfect 
memorandum  of  the  contract.  It  is  said  that  they  were  not  the  defend- 
ants' agents ;  but  the  mere  fact  of  dealing  with  a  broker  or  auctioneer 
gives  him  authority  to  bind  the  contract  by  signing  a  memorandum  of  it 
in  the  customary  manner.  It  is  true  that  in  general  the  broker  does 
that  by  delivering  notes  to  each  side ;  but  here  the  usage  dispenses  with 
that 

ManUty  was  heard  in  reply.  Cur,  adv.  vult 

The  learned  Judges,  not  being  unanimous,  now  delivered  judgments 
seriatim. 

WiLLES,  J. — I  am  of  opinion  that  there  is  no  writing  in  this  case  to 
satisfy  the  Statute  of  Frauds,  because  the  only  writing  relied  upon  shows 
the  defendants  to  have  sold  as  agents  for  the  plaintiff;  whereas  the  , 
plaintiff,  to  sustain  his  action,  must  make  out  that  the  defendants  pur- 
chased of  him  as  principal.  As  to  the  alleged  custom,  I  do  not  believe, 
that,  as  between  a  principal  and  his  own  agent,  it  exists  in  point  of  fact : 
and  the  finding  of  it,  if  it  applies  to  such  cases,  must,  I  think,  have 
been  founded  *upon  a  confused  notion  of  the  law.  But,  sup-  r«i  qaq 
posing  it  to  exist,  and  to  be  extensive  enough  to  apply  here,  and  ^ 
to  show  that  the  defendants  bought  of  the  plaintiff  as  principal,  it  con- 
tradicts the  writing,  which  states  that  the  defendants  sold  for  the  plain- 
tiff as  agent ;  and  that  writing  is  the  foundation  of  the  action.  I  will 
add,  though  I  am  conscious  of  the  slight  value  of  the  remark,  that  this 
is  the  first  time  I  have  ever  heard  or  read  of  law  or  custom  making  an 
agent,  not  del  credere,  answerable  to  his  own  principal  for  not  disclosing 
the  person  to  whom  he  sold,  there  having  been  no  request  by  his  princi- 
pal for  such  disclosure.  Further,  I  beg  to  observe  that  Wilson  v.  Hart, 
and  the  class  of  cases  to  which  it  belongs,  are,  in  the  above  view  of  the 
case,  wholly  and  so  obviously  inapplicable  that  I  forbear  from  any 
remark  upon  them. 

I  therefore  think  the  judgment  ought  to  be  reversed. 

Crowdbb,  J. — I  think  the  note  signed  by  the  defendants  below 
(coupled  with  the  evidence  of  the  custom)  was  sufficient  to  satisfy  the 
requirements  of  the  17th  section  of  the  Statute  of  Frauds.    It  appears, 

(a)  r  B.  *  B.  206  (B.  C.  L.  R.  yoL  90). 
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from  the  statement  of  the  case,  that  the  plaintiff  below  had  employed 
Messrs.  Thomas  &  Moore,  brokers  in  London,  to  sell  the  oil  in  qaestion 
for  him,  and  that  one  Shenk  had  employed  the  defendants  below,  who 
were  also  brokers,  to  buy  oil  for  him ;  and  that  the  dealing  in  question 
was  between  the  brokers,  without  disclosing  the  names  of  their  principals. 
The  note  first  put  in  ran  thus,  ''Sold  for  Thomas  &  Moore  to  our 
principal,"  and  was  signed  by  the  defendanU  below ;  and  this  note  was 

"^10101  ^'^^^^^^  ^J  ^^^^  ^^  Messrs.  Thomas  &  Moore.  There  was  also 
^  a  contemporaneous  note  put  in  afterwards,  signed  by  Thomas 
&  Moore,  and  sent  to  the  plaintiff  below,  which.ran  thus :  ''  Sold  to  Dale, 
Morgan  &  Co.,  for  account  of  Mr.  Charles  Humfrey,"  &c.  Now, 
looking  at  the  two  notes  together,  it  is  quite  clear  that  the  transaction 
was  one  of  sale  and  purchase,  conducted  between  the  two  brokers  for 
their  respective  principals,  whose  names  were  not  disclosed.  And, 
according  to  the  custom  proved  at  the  trial,  the  transaction  in  fact 
amounted  to  a  sale  by  M^srs.  Thomas  &  Moore  to  Messrs.  Dale  k  Co., 
the  defendants  below.  But  it  is  said  the  note  signed  by  the  defendants 
below  is  not  a  sufficient  memorandum  of  the  bargain  to  satisfy  the 
Statute  of  Frauds.  It  is  true  the  words  are  "  Sold  far  Thomas  & 
Moore  to  our  principals ;"  but  that  is  equivalent  to  "Bought  0/ Thomas 
k  Moore  for  our  principals."  For,  as  between  Thomas  &  Moore  and 
the  defendants,  according  to  the  custom,  it  was  a  sale  to  the  defendants, 
their  principals  being  undisclosed.  And  a  sale  ''/or  Thomas  k  Moore," 
by  the  defendants  to  themselves,  is  in  reality  a  purchase  by  them  from 
Thomas  k  Moore.  When  the  plaintiff  is  made  acquainted  with  the  con- 
tract which  his  brokers  have  entered  into  for  him,  he  may  step  in  and 
sue  upon  it.  First,  then,  it  appears  to  me  that  the  bargain  was  in  effect 
one  which  made  the  defendants  below  personally  liable  to  be  sued  upon 
it.  And,  secondly,  that  the  note  signed  by  them  was  a  true  memoran- 
dum of  such  bargain.  The  real  bargain  was  between  the  brokers,  upon 
which  the  plaintiff  below,  the  principal  of  Thomas  k  Moore,  now  sues 
.  the  defendants  below,  and,  as  I  think,  may  well  maintain  this  action. 
The  judgment  ought  therefore,  in  my  opinion,  to  be  affirmed. 
"^10111  '^'Martin,  B. — This  is  an  appeal  from  a  judgment  of  the  Comrt 
J  of  Queen's  Bench  in  favour  of  the  plaintiff  below.  The  declara- 
tion alleged  that  the  defendants  bargained  for  and  bought  of  the  plaintiff, 
who,  at  their  request,  sold  to  them,  ten  tons  of  linseed  oil,  at  a  certain  price 
and  upon  certain  terms  (not  material),  treating  the  defendants  as  vendees 
of  the  oil.  The  plea  was  that  the  defendants  did  not  bargain  and  buy 
of  the  plaintiff  the  said  linseed  oil  or  make  the  said  contract  as  alleged. 
The  facts,  as  stated  in  the  case  for  our  judgment,  are  very  clear  and 
simple. 

The  plaintiff  had  employed  Messrs.  Thomas  k  Moore,  who  were 
London  brokers,  to  sell  the  oil.  A  Mr.  Schenk  had  employed  the 
defendants,  who  were  also  London  brokers,  to  buy  oil  for  him.  Tbe 
dealing  in  question  was  between  the  brokers,  without  disclosing  the 
name  of  their  principals ;  and  it  is  quite  clear  that  the  two  brokers  met 
and  agreed  upon  the  sale  as  opposed  contracting  parties.  The  case  thos 
proceeds.  In  order  to  prove  the  alleged  contract,  the  plaintiff  gave  in 
evidence  two  notes,  of  which  the  following  are  copies.  "  75,  Old  Broad 
Street,  London,  14th  August,  1855.  Sold  this  day,  for  Messrs.  Thomas 
k  Moore  to  our  principal,  ten  tons  linseed  oil,  of  merchantable  quality, 
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at  442.  per  ton,  real  tare  and  usual  draft :  to  be  free  delivered  during  the 
last  fourteen  days  February  next,  and  paid  for  in  ready  money,  allowing 
2^  per  cent,  discount.  Dale,  Morgan  &  Co.,  brokers.  Quarter  per 
cent,  brokerage  to  D.  M.  &  Co."  "London,  14th  August,  1855.  Sold 
to  Dale,  Morgan  k  Co.^  for  account  of  Mr.  Charles  Humfrey,  ten  tons 
linseed  oil,  of  merchantablo  quality,  at  442.  per  ton,  real  tare  and  usual 
draft :  to  be  free  delivered  during  the  last  fourteen  days  February  next, 
and  paid  *for  in  ready  money,  allowing  2^  per  cent,  discount,  r^cin-io 
Thomas  k  Moore,  brokers.  Quarter  per  cent,  brokerage  to  D.  ^ 
M.  &  Co.,  a  half  to  us."  The  first  note  was  signed  by  the  defendants 
and  sent  by  them  to  Thomas  k  Moore.  The  second  note  was  signed  by 
Thomas  k  Moore  and  sent  to  the  plaintiff,  and  was  a  copy  of  an  entry 
signed  by  them  and  entered  in  their  brokers'  book.  No  copy  of  this 
entry  was  sent  by  Thomas  k  Moore  to  the  defendants.  The  plaintiff 
gave  in  evidence  that,  according  to  the  usage  of  this  particular  trade, 
whenever  a  broker  purchases  or  sells  oil  without  disclosing  the  name  of 
his  principal,  he  is  himself  liable  to  be  looked  to  as  the  purchaser  or 
seller  as  the  case  may  be ;  and  that  it  was  in  accordance  with  the  usual 
practice  in  such  cases  that  Thomas  k  Moore  did  not  send  the  defendants 
any  copy  of  their  entry  in  their  book.  The  defendants  did  not  disclose 
their  principal  until  after  the  oil  bad  been  tendered  to  them  by  the 
plaintiff  according  to  the  terms  of  the  contract,  and  when  their  principal, 
Mr.  Schenk,  had  become  insolvent. 

It  was  contended  at  the  trial  before  Mr.  Justice  Coleridge,  that  the 
plaintiff  ought  to  be  nonsuited,  upon  the  ground  that  there  was  no 
evidence  of  the  alleged  contract  to  satisfy  the  Statute  of  Frauds.  The 
learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintiff,  giving 
the  defendants  leave  to  move  to  enter  a  nonsuit.  A  rule  was  obtained 
accordingly,  which  was  afterwards  discharged ;  and  the  present  appeal 
has  been  brought.  The  judgment  in  the  Queen's  Bench'  is  reported  in 
7  Ellis  &  Blackburn  266,  and  is  of  considerable  length. 

It  is  quite  clear  that  the  contract  in  this  case  was  a  parol  contract. 
The  contract  was  made  by  what  passed  between  the  two  brokers,  viz. 
Thomas  k  Moore,  and  the  ^defendants,  and  at  common  law  r^tinib 
would  have  been  a  perfectly  good  contract.  But,  by  the  17th  ^ 
section  of  the  Statute  of  Frauds,  ^^  no  contract  for  the  sale  of  any  goods," 
&c.,  "  for  the  price  of  102.  sterling  or  upwards"  (which  this  was)  "  shall 
be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
so  sold,  and  actually  receive  the  same,  or  eive  something:  in  earnest  to 
bind  the  bargain,  or  in  part  of  payment,  or  that  some  nol  or  memoran- 
dum  in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract^  or  their  agents  thereunto  lawfully 
authorized.'*  There  was  here  no  acceptance  or  part  payment;  and,  to 
make  the  contract  good,  there  must  be  a  note  or  memorandum  in 
writing  of  the  bargain,  signed  by  the  defendants  or  their  agents.  The 
Court  of  Queen's  Bench  confined  their  judgment  entirely  to  the  note 
signed  by  the  defendants :  they  do  not  at  all  refer  to  the  note  signed  by 
Thomas  k  Moore :  but  it  has  been  contended  before  us :  1st.  That  the 
note  signed  by  the  defendants  is  sufficient  to  satisfy  the  statute :  2d. 
That  the  note  signed  by  Thomas  k  Moore  is  sufficient  to  satisfy  the 
statute ;  and  8d.  That  both  notes  are  to  be  read  together,  and  that,  taken 
together,  they  satisfy  the  statute.     The  last  point  was  not  much  pressed ; 
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and  it  seems  to  me  clearly  not  maintainable.  The  c&se  is  not  one  of  ordi- 
nary bought  and  sold  notes.  A  sale  by  bought  and  sold  notes,  in  the  ordi- 
nary acceptance  of  the  term,  occurs  when  there  is  one  broker  acting  for 
both  buyer  and  seller,  who  makes  an  entry  in  his  broker's  book  of  the  con- 
tract, and  sends  copies  of  it  which  are  called  bought  and  sold  notes,  to 
the  seller  and  buyer  respectively ;  but  in  this  case  there  were  two  brokers 
who  acted  as  opposite  dealing  parties  to  each  other,  and  there  was  no 
*1 014-1  P"^^^y  ®^  connection  between  the  notes  signed  by  *them.  In 
-J  truth  they  state  different  contracts.  The  one  states  a  contract 
made  by  the  defendants  as  brokers  to  their  principal  for  Thomas  & 
Moore.  The  other  states  a  contract  made  by  Thomas  &  Moore  to  the 
defendants  for  the  plaintiff.  So,  also,  I  think  the  note  signed  by 
Thomas  &  Moore  does  not  satisfy  the  statute  ;  and  for  this  reason,  that 
there  is  no  evidence  whatever  in  the  case  that  Thomas  &  Moore  were 
agents  of  the  defendants;  and  the  statute  requires  that  the  note  or 
memorandum,  if  not  signed  by  the  party  himself,  shall  be  signed  by  an 
agent  thereunto  lawfully  authorized.  It  is  sufficient  to  say  that  there 
is  no  evidence  that  Thomas  &  Moore  were  such  agents :  but,  in  my 
opinion,  there  was  .evidence  to  the  contrary;  and  I  think  it  is  impossible 
*o  read  the  case  and  not  see  that  Thomas  &;  Moore  acted  as  brokers  or 
agents  for  the  plaintiff,  and  that  the  defendants  acted  quite  independ- 
ently of  and  adversely  to  them,  in  the  sense  in  which  this  word  is  used 
in  regard  to  the  making  of  contracts,  and  as  the  independent  brokers 
or  agents  of  their  principal,  Mr.  Schenk. 

This  view  of  the  case  was  likened  to  the  case  of  an  auctioneer,  whose 
signature  in  some  instances  has  been  held  to  bind  the  vendee :  bat  in 
my  opinion,  the  similitude  does  not  hold  good.  There  can  be  no  doubt 
that,  if  there  be  a  sale  by  auction,  and  the  buyer  bids  for  goods,  which 
are  knocked  down  to  him,  and  the  auctioneer  thereupon  writes  down  the 
price  and  signs  the  name  of  the  buyer  in  his  book  or  catalogue,  which 
contains  the  terms  of  the  sale,  of  which  the  buyer  had  notice,  that  the 
signature  binds  the  buyer.  The  very  transaction  itself  seems  to  me  to 
give  authority  to  the  auctioneer  to  write  down  the  name  of  the  buyer  in 
the  catalogue,  and  that  thereupon  it  becomes  a  written  memorandum 
♦lOT^l  ^^  ^^®  purchase,  signed  by  authority  of  *the  buyer.  But  the 
^^^^J  case  of  Bartlett  v.  Purnell,  4  A.  &  E.  792  (E.  C.  L.  R.  vol.  31), 
shows  that  this  entirely  depends  upoiv  the  facts  of  each  particular  case ; 
and  that  the  auctioneer  is  not  of  necessity  the  agent  of  the  buyer :  and, 
as  I  have  already  said,  in  my  opinion  there  is  no  evidence  that  Thomas 
&  Moore  were  the  agents  of  the  defendants ;  indeed  I  think  there  is 
evidence  to  the  contrary.  .  I  therefore  think  the  Court  of  Queen's  Bench 
was  quite  right  in  confining  their  attention  to  the  note  signed  by  the 
defendants ;  and,  if  it  does  not  satisfy  the  statute,  the  contract  is  not 
good.  As  to  the  17th  section  of  the  Statute  of  Frauds:  whether  it 
ought  to  be  repealed  as  was  recommended  by  the  Commissioners  on 
mercantile  law,  this  is  not  the  occasion  to  discuss ;  but,  so  long  as  it 
remains  on  the  statute  book,  it  ought  to  be  construed  and  applied 
according  to  its  plain  and  obvious  meaning,  like  any  other  enactment; 
and  any  application  or  non-application  of  it,  for  the  purpose  of  attaining 
the  justice  of  a  particular  case,  would,  in  my  opinion,  be  wrong  and 
most  mischievous. 

I  believe  all  parties  are  agreed  that)  when  the  contract  is  originally 
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made  by  parol,  the  note  or  memorandum  in  writing  must  express  the 
real  and  true  terras  of  the  bargain.  In  Kenworthy  v.  Schofield,  2  B. 
&  C.  945  (E.  C.  L.  R.  vol.  9),  Mr.  Justice  Holroyd  says  it  cannot  be 
called  a  memorandum  of  the  bargain  which  does  not  contain  the  terms 
of  tho  bargain ;  and  this  point  has  lately  been  expressly  decided  in 
error  in  the  case  of  Bayley  v,  Fitzmaurice,  8  E.  &  B.  664  (E.  C.  L.  R. 
vol.  92).(a)  The  note  signed  by  the  defendants  does  not  in  its  words  state 
the  true  terms  of  the  contract  at  all.  The  real  *contract  was  a  f^-io-io 
sale  by  Thomas  &  Moore,  as  brokers,  for  their  undisclosed  prin-  ■- 
cipal,  to  the  undisclosed  principal  of  the  defendants,  who  were  also  bro- 
kers. So  far  from  the  words  of  the  writing  stating  that  the  defendants 
were  the  vendees,  they  state  that  they  were  not,  but  that  their  undis- 
closed principal  was  the  vendee,  and  they  were  brokers  or  agents  merely. 
In  truth,  the  document  is  in  a  form  perfectly  well  known  and  in  constant 
use.  It  is  that  of  an  ordinary  sold  note  when  made  out  by  a  broker 
who  has  acted  on  behalf  of  both  vendor  and  vendee.  I  therefore  think 
the  Court  of  Queen's  Bench  were  right  in  holding  that  the  custom  or 
usage  was  essential  to  the  case  of  the  plaintiff.  In  the  judgment,  no 
reference  is  made  to  the  Statute  of  Frauds  at  all ;  nothing  is  said  in 
reference  to  it ;  but  the  objection  made  at  the  trial  was  grounded  upon 
it;  and,  in  reality,  the  whole  question  depends  upon  it.  If  the  17th 
section  of  the  Statute  of  Frauds  did  not  exist,  or  if  there  had  been  an 
acceptance,  or  part  payment,  to  satisfy  it,  there  would  bd  no  difficulty 
in  the  case.  No  objection  is  made  to  the  usage,  as  being  either  unlaw- 
ful or  unreasonable :  but  I  am  utterly  at  a  loss  to  see  where  there  is  a 
note  or  memorandum  in  writing  of  a  bargain  which  shows  the  defendants 
to  be  vendees.  The  writing  shows  the  contrary ;  it  states  that  the  prin- 
cipal was  the  vendee,  and  the  defendants  brokers.  To  give  effect  to  the 
usage,  in  order  to  support  the  declaration,  would  therefore  impose  upon 
the  defendants  the  relation  of  vendees,  which  is  not  shown  in  the  writing, 
but  one  which,  on  the  contrary,  the  writing  shows,  and  truly  shows,  was 
contracted  by  another  person,  viz.,  the  undisclosed  principal ;  and,  if 
the  judgment  of  the  Queen's  JBench  be  right,  it  would  of  necessity  fol- 
low that  the  same  identical  words  in  a  ^writing  would  satisfy  the  ruci  qi  7 
Btatute  in  one  place,  or  as  regards  one  article  of  merchandise,  *- 
say  London  or  oil,  where,  or  in  respect  to  which,  the  usage  exists,  and 
not  in  another  place,  or  as  regards  another  article,  say  Liverpool  or 
sugar,  where  or  in  respect  to  which  it  does  not  exist. 

The  17th  section  of  the  Statute  of  Frauds  does  not  necessarily  require 
the  contract  itself  to  be  in  writing;  but  it  does  require  a  note  or  memo- 
randum in  writing  of  the  bargain,  signed  by  the  party  to  be  charged  or 
his  agent.  If  the  contract  be  a  written  one,  properly  so  called,  it  of 
course  satisfies  the  statute :  but  if  it  be  a  verbal  one  (-which  in  the  pre- 
sent case  it  was),  a  note  or  memorandum  of  it,  or  any  other  writing, 
properly  signed,  containing  written  evidence  of  the  real  contract,  is  quite 
sufficient  to  satisfy  the  statute.  But,  according  to  the  authorities,  and 
indeed  to  good  sense,  that  document  must  show  in  writing  the  real  bar- 
gain, and  a  bargain  in  its  written  terms,  evidencing  the  contract  sought 
to  be  enforced,  or,  in  other  words,  the  contract  stated  in  the  declaration. 

(a)  In  Bxch.  Ch.,  reyening  the  judgment  of  Q.  B.  in  Fitimanriee  v.  Bayley,  6  E.  ft  B.  8611 
(B.  C.  L.  R.  ToL  88).  The  judgment  of  the  Bxoheqner  Chamber  has  been  affirmed  ia  Dom. 
Ptoo. ;  Fitxmanrice  v.  Bayley,  Aug.  3, 1860. 

B.y  B.  ft  B. — 85 
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Now  the  note  signed  by  the  defendants  in  the  present  case  is  defective, 
in  two  particulars :  First,  it  states  that  the  defendants  sold  for  Thomas 
&;  Moore ;  this  is  not  true,  and  the  note  therefore  does  not  state  the  true 
contract;  2dly,  it  states  that  the  undisclosed  purchaser  is  the  vendee, 
and  therefore  disproves  the  contract  stated  in  the  declaration,  which 
alleges  the  defendants  to  be  the  vendees.  To  admit  the  usage  to  prove 
them  to  be  vendees  seems  to  me  to  ignore  the  statute  altogether,  and  to 
decide  that  a  contract  within  it  is  binding  upon  parties  as  vendees,  when 
there  is  a  custom  or  usage  to  this  effect,  although  there  is  no  note  or 
*101R1  ™6°^^^^^^^^  i^  writing,  showing  them  to  be  so.  It  *has  been 
-J  said  that,  if  the  contract  had  been  in  words,  as  contained  in  the 
writing  signed  by  the  defendants,  these  words  with  the  usage  would  h«ave 
established  the  liability  of  the  defendants  upon  the  present  declaration. 
Without  referring  to  the  circumstances,  1st,  That  the  writing  does  not 
state  the  true  bargain,  and,  2dly,  That  it  is  scarcely  within  the  bounds 
of  possibility  that  the  bargain  could  have  been  made  exactly  in  these 
words,  and  these  alone,  it  seems  to  me  that  the  answer  is,  that  the  statute 
requires  a  note  or  memorandum  in  writing  of  the  bargain  or  contract 
sought  to  be  enforced,  and  that,  in  the  absence  of  the  other  two  matters 
mentioned  in  the  statute,  if  such  a  writing  does  not  exist  the  bitrgain  is 
not  good,  and  cannot  be  enforced,  upon  the  simple  ground  that  the  sta- 
tute is  not  complied  with ;  or,  in  the  words  ordinarily  used  in  reference 
to  the  subject,  the  statute  is  not  satisfied. 

I  must  add  that,  having  very  carefully  and  more  than  once  read  the 
judgment  in  the  case  in  the  Court  of  Queen's  Bench,  I  do  not  at  all 
concur  in  the  view  of  the  law  there  stated,  as  to  the  admissibility  of 
parol  evidence  in  regard  to  written  contracts. 

Martin,  B.,  then  stated  that 

Ghannell,  B.,  was  of  opinion  that  the  judgment  of  the  Court  of 
Queen*s  Bench  ought  to  be  reversed. 

Williams,  J. — In  this  case  the  plaintiff  seeks  to  enforce  a  bargain  by 
which  the  defendants  promised  to  accept  certain  oil.  The  facts  are,  that 
the  plaintiff  authorized  brokers  named  Thomas  &  Moore  to  sell  some  oil, 
*10191  ^^^  ^^^  Schenk  authorized  defendants,  who  were  also  ^brokers, 
^  to  buy  some  oil.  The  brokers  met  and  made  the  bargain  on  be- 
half of  undisclosed  principals.  The  defendants  wrote  a  note  in  which 
they  stated  the  contract  truly,  as  being  for  their  principal,  without  dis- 
closing his  name,  and  signed  it  as  brokers,  and  sent  it  to  Thomas  & 
Moore;  they  sent  a  note  to  plaintiff  in  which  they  stated  that  they  bad 
sold  the  oil  to  defendants,  without  more,  and  signed  it  as  brokers,  h 
was  further  proved  to  be  the  usage  in  the  city  of  London  (where  the 
matter  occurred)  that,  where  a  broker  makes  a  contract  without  dis- 
closing his  principal,  he  is  himself  liable  to  be  looked  to  as  the  purchaser 
or  seller. 

On  this  evidence  two  objections  have  been  taken  to  the  plaintiff  s 
right  to  recover.  The  first  was,  that  the  usage  ought  not  to  be  imported 
into  the  contract,  because  it  conflicts  with  the  terms  of  it.  As  to  this  I 
agree  entirely  with  the  judgment  of  the  Court  of  Queen's  Bench  that 
the  objection  cannot  be  sustained.  The  second  objection,  and  th^t 
n^ainly  relied  on  in  the  argument  before  us,  was,  that  there  was  no 
writing  sufficient  to  satisfy  the  Statute  of  Frauds.  It  may  be  observed 
that  tho  contract,  in  fact,  was  a  parol  contract,  and  would  have  been 
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good  at  common  law.  The  note  written  by  the  defendants  was  not  sent 
in  pursuance  of  any  compact  so  as  to  constitute  the  contruct.  Never- 
theless it  is  a  sufficient  note  or  memorandum  of  the  bargain,  to  satisfy 
the  statute,  if  it  duly  states  in  writing  the  contract  sought  to  be  enforced. 
The  objection  is  that  it  does  not  duly  state  it,  but,  in  truth,  states  a  dif- 
ferent one ;  for  that  the  contract  it  states  is,  that  an  undisclosed  prin- 
cipal is  the  vendee,  and  not  the  defendants,  which  is  the  truth :  conse- 
quently it  was  argued  there  is  no  writing  which  proves  the  contract 
stated  in  the  declaration.  But,  if  this  argument  were  well  founded,  it 
*would  go  to  prove  that  the  Statute  of  Frauds  excludes  parol  rucinnA 
evidence  to  show  that  one  or  both  the  contracting  parties  to  an  ^ 
agreement  for  the  sale  of  goods  were  agents  for  other  persons,  and 
acted  as  such  in  making  the  contract.  But,  since  the  case  of  Wilson  v. 
Hart,  7  Taunt.  29<5  (E.  G.  L.  B.  vol.  2),  it  has  been  settled  that  such 
evidence  is  admissible,  so  as  to  give  the  benefit  of  the  contract  to  the 
unnamed  principal,  or  to  charge  him  with  liability  thereon.  So  parol 
evidence  has  been  admitted  to  show  that  he  who,  on  the  face  of  the  con- 
tract, appears  to  be  the  agent  of  an  unnamed  principal  is,  in  truth,  him- 
self th^  principal :  Schmaltz  v,  Avery,  16  Q.  B.  655  (E.  C.  L.  R.  vol. 
71) ;  Carr  v.  Jackson,  7  Exch.  382.t  In  the  present  case  the  usage 
(if  it  be  necessary  to  resort  to  it)  shows  that  the  plaintiff  had  a  right  to 
treat  the  case  as  if  the  defendants  were  the  principals  who  had  described 
themselves  as  agents. 

I  am  therefore  of  opinion  that  the  judgment  ought  to  be  affirmed. 

Williams,  J.,  then  read  the  judgment  of 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  decision  of  the  Court  of 
Queen's  Bench,  in  this  case,  should  be  affirmed.  The  action  was  for  the 
price  of  linseed  oil  bargained  and  sold  by  the  plaintiff  to  the  defendants. 
The  plea  denied  the  bargain  and  sale.  The  plaintiff  had  employed 
Thomas  &  Moore,  brokers,  to  sell  the  oil  for  him.  They  again,  had 
employed  the  defendants  for  the  like  purpose ;  and  the  latter,  being  also 
employed  by  one  Schenk  to  buy  oil,  signed  a  note  in  these  terms: 
"  Sold  this  day,  for  Thomas  &  Moore  to  our  principal,  10  tons  of  lin- 
seed oir*  (being  the  oil  in  question).  The  *plaintiff  adduced  r#-iQ2i 
evidence  to  show  that,  by  the  custom  of  the  trade,  whenever  a  ^ 
broker  purchased  without  disclosing  the  name  of  his  principal,  he  was 
liable  to  be  looked  to  as  the  purchaser.  Two  objections  were  taken 
before  us,  as  in  the  Court  below,  to  the  verdict  entered  for  the  plaintiff: 
Ist,  that  the  evidence  of  usage  was  not  admissible  to  vary  the  terms  of 
the  written  contract;  2d,  that,  a  written  note  of  the  contract  being 
required  by  the  Statute  of  Frauds  to  bind  the  defendants,  this  require- 
ment was  not  satisfied  by  a  memorandum  signed  by  defendants  as* 
agents,  though  for  an  unknown  principal.  As  regards  the  first  of  these 
objections,  I  am  clearly  of  opinion  that,  as  the  evidence  was  offered,  not 
to  vary,  but  simply  to  explain,  the  terms  of  the  contract,  it  was  admis^ 
sible  on  the  principle  on  which  evidence  of  the  usage  of  particular 
trades  has,  in  so  many  other  instances,  been  admitted.  The  elaborate 
reasoning  on  this  subject  contained  in  the  judgment  of  the  Court  of 
Queen's  Bench  appears  to  me  so  conclusive  that,  if  any  doubt  could 
have  before  been  entertained,  it  is  thereby  entirely  removed ;  and  I 
think  it  unnecessary  to  do  more  than  express  my  entire  concurrence  in 
the  language  and  conclusion  of  the  judgment  referred  to.    As  regards 
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the  second  objection,  I  am  of  opinion  that  there  is  a  sufficient  nieino- 
ran  dam  of  the  contract  to  satisfy  the  statute.  I  am  of  opinion  that, 
where,  either  by  any  rule  of  law,  or  by  the  usage  of  any  trade,  the 
terms  of  a  contract  acquire  a  particular  meaning,  the  contract  must  be 
taken  to  express  that  meaning,  as  much  as  though  it  had  been  set  forth 
in  extens9 ;  and  I  hold  that  this  obtains  as  much  for  the  purpose  of 
satisfying  the  statute  as  for  that  of  establishing  the  contract  independ- 
ently of  the  statute.  That  this  is  so  when  the  terms  of  a  contract 
*  10291  *^q"^^®  ^  *particular  effect,  other  than  they  would  primfi  facie 
"■J  import,  by  virtue  of  some  rule  of  law  is,  I  think,  too  clear  to 
admit  of  doubt,  or  to  require  argument ;  nor,  as  it  appears  to  me,  is  the 
difficulty  greater  where  the  particular  signification  is  shown  to  attach  to 
the  terms  of  the  contract  by  the  usage  of  trade.  For  it  must  be  remem- 
bered that  the  principle  upon  which  evidence  of  such  usage  is  admitted 
is  that,  as  between  those  who  are  parties  to  the  contract  and  conversant 
with  the  terms  used,  those  terms  as  clearly  imply  the  particular  mean- 
ing as  though  it  had  been  set  forth  in  eztenso ;  and,  if  this  be  so  for 
the  purpose  of  showing  the  effect  and  extent  of  the  liability,  it  must 
equally  be  so  for  the  purpose  of  satisfying  the  statute;  and  to  hold 
otherwise  would  lead  to  consequences  altogether  inconvenient  and 
absurd ;  for  it  would  follow  that  in  no  case  in  which  a  written  contract 
was  required  by  the  Statute  of  Frauds  could  evidence  of  the  usage  of 
trade  be  admitted — a  doctrine  never  dreamed  of  in  the  numerous  cases 
in  which  such  evidence  has  been  admitted.  Now,  according  to  the 
authorities  cited  on  the  argument,  the  legal  effect  of  a  contract  entered 
into  by  a  person  as  asent  for  an  undisclosed  principal  is  to  bind  the 
agent  as  principal,  if  the  party  with  whom  the  contract  is  made  thinks 
proper  to  sue  him.  Besides  which,  in  this  case,  independently  of  any 
rule  of  law,  the  like  effect  is  given  to  the  contract  by  the  usage  of  the 

'  particular  trade.  The  memorandum  must  therefore  be  read  as  though 
the  defendants,  while  signing  as  agents  for  an  unknown  principal,  had 
in  terms  declared  that  in  the  event  of  the  vendor  not  discovering  the 
principals,  or  preferring  to  hold  them  liable,  they  would  be  liable  as 
principals ;  for  this  liability  is  tacitly  included  in  the  terms  used :  and 
'^10231  ^  ^^^"^9  ^  I  ^^^6  ^before  explained,  that,  if  this  holds  (as  it 
^  undoubtedly  does)  for  the  purpose  of  ascertaining  the  liability 
of  the  defendants,  independently  of  the  statute,  it  equally  holds  for  the 
purpose  of  satisfying  the  statute.  It  may  further  be  observed  that, 
unless  the  foregoing  conclusion  were  sound,  in  no  case  could  an  unnamed 
principal  be  sued  on  such  a  contract,  or  a  party  purporting  to  sign  as 
agent,  but  being  in  fact  the  principal ;  nor,  on  the  other  hand,  could  an 

'  unnamed  principal  take  advantage  of  such  a  contract :  yet  the  contrary 
is  well  established  by  authority  and  precedent.     On  these  grounds  I  am 
of  opinion  that  the  decision  of  the  Court  of  Queen's  Bench  was  right, 
and  that  the  verdict  ought  not  to  be  disturbed. 
Williams,  J.,  then  stated  that 

PoLLOOE,  C.  B.,  was  of  opinion  that  the  judgment  of  the  Court  beloir 
ought  to  be  affirmed.  Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 

CHARLES  ARTHUR  HEATON  ELLIS,  Appellant,  v.  RICHARD 

NICHOLSON,  Respondent.     July  5. 

This  case,  decided  in  the  Court  of  Exchequer  Chamber  on  appeal 
from  the  Court  of  Queen's  Bench,  is  reported,  ant§,  p.  283. 


*IN  THE  EXCHEQUER  CHAMBER.        [*1024 

The  Mayor  and  Assessors  of  the  City  and  Borough  of  ROCHESTER 

V.  The  QUEEN.     July  5. 

(In  the  Matter  of  the  Parish  of  ST.  NICHOLAS.) 

MandomiiB  directed  to  the  Mayor  and  assessors  of  R.,  a  borough  within  the  Municipal  Corpora- 
tion Reform  Act,  5  A  6  W.  4,  c.  76,  comprising  several  parishes.  It  contained  suggestions 
that,  at  the  court  holden  in  October,  1856,  before  the  Major  and  assessors  for  the  revision 
of  the  burgess  lists  of  that  year,  the  Mayor  and  assessors  refused,  for  insufficient  reasons,  to 
revise  the  lists.  Mandatory  p&rt  commanding  the  Mayor  and  assessors  to  hold  a  court  and 
revise  the  list  for  Uie  parish.  The  writ  was  tested  in  January,  1S57.  There  was  an  insuffi- 
cient return,  and  a  demurrer  thereto.  The  Court  of  Queen's  Bench  having  awarded  a 
peremptory  mandamus : 

Hold,  on  error,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  mandamus  was  properly  directed  to  the  existing  Mayor  and  assossora 
to  hold  the  Court,  and  revise  the  list  of  the  past  year. 

By  Pollock,  C.  B.,  Martin,  B.,  and  Willes,  J.;  dissentientibus  Williams  and  Crowder,  Js. 

This  was  a  writ  of  mandamus,  tested  on  26th  January,  1857.  The 
writ  contained  suggestions  that  the  Mayor  and  assessors,  in  October, 
1856,  in  the  court  then  holden,  refused,  for  insufficient  reasons,  to  hear 
objections  to  persons  whose  names  were  on  the  burgess  list  of  the  parish 
for  that  year.  It  commanded  the  Mayor  and  assessors  of  the  city  and 
borough  of  Rochester  immediately  to  hold  a  court  and  hear  the  objec- 
tions. To  this  there  was  a  return  by  the  Mayor  that  he  was  tiot  the 
same  person  who  was  Mayor  when  the  court  was  holden  in  1856,  and 
was  willing  to  obey  the  writ  if  he  lawfully  could  hold  the  Court ;  and  a 
return  by  one  of  the  assessors  that  he  was  advised  that  he  could  not  hold 
the  court  by  law.     To  these  returns  was  a  demurrer.(a) 

♦The  argument  below  is  reported  in  Regina  v.  Mayor  of  r^-inoc 
Rochester,  7  E.  &  B.  910  {E,  C.  L.  R.  vol.  90),  where  the  record  L  ^^"^ 
in  two  of  the  cases  is  set  forth  at  more  length. 

The  Court  of  Queen's  Bench  having  awarded  a  peremptory  writ  of 
mandamus,  the  assessor  suggested  that  there  was  error  on  the  record, 
which  suggestion  was  denied. 

The  case  in  error  was  argued  by  Sir  F,  Thesiger  for  the  appellant  in 
Hilary  Term,(6)  and  in  Easter  Term,  1858,{c)  by  Hugh  Hill  for  the 
Crown,  when  Petertdorff  was  heard  in  reply. 

The  greater  part  of  the  argument  was  as  to  the  construction  of  stat. 

(a)  There  were  two  other  writs  of  mandamus,  to  which  there  were  similar  returns,  and 
pleadings  raising  substantially  the  same  point.     They  were  not  separately  argued. 
(6)  On  22d  January,  1858.  (c)  On  May  3d,  1858. 
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5  &  6  W.  4,  c.  76,  and  did  not,  in  substance,  differ  from  that  in  the 
Court  below,  reported  in  Regina  v.  Mayor  of  Rochester.  Sir-F.  Thesi- 
ger  commented  on  Rex  v.  Sparrow,  2  Stra.  1123,  and  Regina  v.  The 
Mayor  of  Lichfield,  1  Q.  B.  458  (E.  C.  L.  R.  vol.  41) ;  Regina  v.  Mayor 
of  Harwich,  1  E.  &  B.  617  (E.  C.  L.  R.  vol.  72);  Bowman  v.  Blyth,  7 
E.  &  B.  26  (E.  C.  L.  R.  vol.  90).  Bill  referred,  in  addition,  to  Regina 
V.  The  Justices  of  the  West  Riding,  5  Q.  B.  1  (E.  C.  L.  R.  vol.  48); 
Rex  V.  The  Mayor  of  Norwich,  1  B.  &  Ad.  310  (E.  C.  L.  R.  vol.  20); 
Regina  v.  The  Vestrymen,  &c.,  of  St.  Pancras,  11  A.  &  E.  15  (E.  C.  L. 
R.  vol.  39);  Rex  v.  The  Mayor,  &c.,  of  Carmarthen,  1  M.  &  S.  697  (E. 
C.  L.  R.  vol.  28) ;  Willcock  On  The  Law  of  Municipal  Corporations, 
sects.  51,  55,  56,  and  61 ;  1  Rol.  Abr.  513,  Corporation  (6)  pi.  5. 

Our.  adv.  vuU, 

The  learned  Judges,  not  being  unanimous,  now  delivered  judgment 
seriatim. 

*10'^fil      *WiLLE8,  J. — I  incline  to  think  that  the  judgment  of  the 
J  Court  of  Queen's  Bench  ought  to  be  affirmed. 

In  the  course  of  the  argument  I  entertained,  and  still  entertain,  con- 
siderable doubt  of  the  propriety  of  that  judgment ;  but  I  likewise  enter- 
tain a  strong  feeling  of  reluctance  to  overrule  the  decision  of  the  Court 
of  Queen's  Bench  upon  a  subject  peculiarly  within  the  province  of  that 
Court,  more  especially  when  there  is  the  authority  of  Lord  Tenterden 
in  Rex  v.  The  Mayor  of  Norwich,  spejtking  of  the  doctrine  as  if  familiar 
to  his  mind,  in  favour  of  the  course  taken ;  which,  however  questionable 
I  might  have  thought  it  had  the  matter  been  res  integra,  I  thiixk  I  ought 
not  now  to  overrule. 

I  think  the  safer  course  is  to  affirm  the  judgment. 

Crowder,  J. — I  think  our  judgment  ought  to  bcf  for  the  plaintiff  in 
error  in  this  case.  The  Mayor  and  assessors  are  directed  by  this  man- 
damus to  hold  a  court  not  authorized  by  any  Act  of  Parliament,  and  to 
do  a  judicial  act  not  imposed  upon  them  by  any  statute  or  by  the  com- 
mon law.  By  the  18th  section  of  stat.  5  &  6  W.  4,  c.  76,  the  Mayor 
and  assessors,  to  be  chosen  annually  in  every  borough,  are  directed  to 
hold  an  open  court  within  their  borough,  for  the  purpose  of  revising  the 
burgess  lists,  at  some  time  between  the  1st  and  15th  days  of  October  in 
every  year.  By  the  19th  section,  every  Mayor,  holding  such  court  for 
the  revision  of  the  lists,  shall  have  power  to  adjourn  the  same  from  time 
to  time,  80  that  no  such  adjourned  court  shall  be  held  after  the  15th  day 
*10271  ^^  October  in  any  year.  And  the  Mayor  and  ^assessors  shall, 
^  upon  the  hearing  in  open  court,  determine  upon  the  validity  of 
the  claims  or  objections.  The  court,  therefore,  for  revising  the  burgess 
lists  of  each  year  is  limited  by  the  statute  to  be  holden  not  later  than 
the  15th  October,  with  an  express  prohibition  from  adjourning  beyond 
that  day.  By  the  48th  section  a  penalty  of  lOOZ.  is  imposed  upon  the 
Mayor  and  assessors  if  they  neglect  their  duty.  It  seems  clear,  there- 
fore, that  the  only  court  for  revising  the  burgess  lists  of  each  year, 
authorized  by  the  Act  of  Parliament,  is  a  court  which  must  be  holden, 
at  latest,  on  the  15th  October  in  each  year,  by  the  Mayor  and  assessors 
for  the  then  current  year.  In  the  case  now  before  us  the  Mayor  and 
assessors  for  the  year  1856  had  neglected  their  duty,  and  refused  to 
revise  the  burgess  lists  of  that  year.  The  writ  of  mandamus  was  issued, 
in  Hilary  Term,  1857,  to  compel  the  newly-elected  Mayor  and  the  old 
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assessors  to  hold  a  court  in  January,  1857,  to  revise  the  lists  of  1856. 
No  such  court  is  contemplated  by  the  statute ;  and  no  machinery  is  given 
therein  for  its  sitting  to  transact  any  such  judicial  business,  or  even  for 
its  sitting  at  all.  The  only  judicial  business  which  the  assessors  could 
transact  under  the  statute  was  the  revising  of  the  list  of  1856,  asso- 
ciated with  the  late  Mayor,  before  the  15th  October,  1856 :  and  the,  only 
judicial  business,  relative  to  the  revision  of  burgess  lists,  authorized  to 
be  transacted  by  the  Mayor  against  whom  the  mandamus  issues,  is  the 
revision  of  the  lists  of  1857,  associated  with  the  assessors  to  be  elected 
in  March,  1857,  sitting  in  a  court  to  be  holden  between  1st  and  15th 
of  October,  1857.  The  former  Mayor  and  existing  assessors  may  be 
punished,  under  the  48th  section,  by  the  penalty  of  lOOZ.  for  refusing 
to  revise  the  burgess  lists  of  1856 :  *but  I  see  no  authority  what-  r+inoo 
ever  in  the  Court  of  Queen's  Bench  to  cause  a  new  court  to  sit  ^ 
in  order  to  accomplish  that  object,  and  to  punish  the  members  of  it  by 
attachment  if  they  do  not.  No  case  decided  after  argument  has  carried 
the  power  of  the  prerogative  writ  of  mandamus  to  the  extent  of  creating 
a  new  court  to  be  held  by  associating  persons  together  for  judicial  pur- 
poses, not  so  associated  by  statute  or  common  law.  Before  stat.  7  W. 
4  &  1  Vict.  c.  78,  no  power  existed,  by  mandamus  or  otherwise,  to  obtain 
the  admission  of  a  burgess  on  the  roll,  whose  name  had  been  improperly 
rejected  by  the  Mayor  and  assessors  at  the  court  of  revision.  By  sect. 
24  of  that  Act  this  mischief  is  remedied  by  express  words  of  the  Legis- 
lature. By  the  present  writ  of  mandamus  the  Court  of  Queen's  Bench 
seeks  to  apply  a  remedy,  in  the  case  of  refusing  to  revise,  similar  to  that 
which  the  statute  of  7  W.  4  &  1  Vict.  c.  71,  has  applied  to  the  improper 
rejection  of  a  burgess  on  the  list.  It  seems  to  me  that  no  such  power 
exists  by  law  in  the  Court  of  Queen's  Bench,  and  that  the  remedy  for 
the  evil  must  be  obtained  from  the  Legislature.  Many  cases  were  cited 
to  show  that  the  words  of  sect.  18  of  stat.  5  &  6  W.  4,  c.  76,  are  only 
directory.  But  the  language  of  the  19th  section  expressly  limits  the 
holding  of  the  court  to  the  15th  October,  at  latest,  and  without  power 
of  further  adjournment.  The  case  lately  decided  in  the  Exchequer 
Chamber  of  Bowman  v.  Blyth,  7  E.  &  B.  26  (E.  C.  L.  R.  vol.  90),  is 
strong  to  show,  by  analogy,  that  the  language  of  those  sections  is  impera- 
tive, and  not  merely  directory.  Cases  have  been  cited  in  which  it  has 
been  held  that,  where  justices  of  the  peace  are  directed  by  statute  to  do 
an  act  at  a  *given  time,  and  omit  to  do  it,  a  mandamus  will  r^inoo 
issue  compelling  them  to  do  the  act  at  a  subsequent  time,  nunc  '- 
pro  tunc,  on  the  ground  that  the  statute  was  merely  directory.  But 
those  cases  seem  to  me  to  have  no  bearing  in  principle  upon  the  case  at 
bar.  Other  cases  have  been  cited,  equally  inapplicable,  I  think,  in 
which  a  mandamus  has  been  issued  to  the  Court  of  Quarter  Sessions  to 
enter  continuances  and  hear  an  appeal  which  had  been  improperly 
rejected  at  a  prior  Sessions ;  for,  in  these  cases,  if  the  appeal  had  been 
received  at  the  former  Sessions,  it  might  have  been  duly  adjourned  over 
to  the  following  Sessions,  *at  which  the  mandamus  compels  the  justices 
to  hear  and  determine  it.  But  the  present  defendant  below,  the  Mayor 
for  1857,  could  in  no  way  whatever  have  legally  cast  upon  him  the  duty 
of  revising  the  lists  of  1856.  It  is  not  the  same  court,  or  an  adjourn- 
ment of  the  same  court,  for  the  same  purpose.  No  continuances  from  the 
court  holden  in  October,  1856,  could  be  ordered  to  be  entered ;  because 
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no  power  of  adjournment  beyond  the  15th  October  exists  under  the 
statute.  In  all  the  cases  cited,  of  mandamus  to  Quarter  Sessions  to 
hear  appeals,  the  thing  ordered  to  be  done  might,  have  been  done  if  pro- 
per steps  had  been  taken,  first  to  enter,  and  then  to  adjourn,  the  appeal ; 
but  here  no  step  could  have  been  legally  taken  to  give  power  to  the 
Mayor  for  1857  to  revise  the  burgess  list  of  1856.  It  seems,  therefore, 
nothing  less  than  positive  legislation  to  call  upon  him  by  mandamus  to 
do  so.  Although  it  may  be  very  inconvenient  that,  by  the  default  of 
the  Mayor  and  assessors  of  any  given  year,  a  whole  parish  should  be 
disfranchised,  it  would,  in  my  opinion,  be  much  more  so,  that  the  pre- 
rogative writ  of  mandamus  should  be  arbitrarily  and  illegally  issued, 
*inQm  ®^®°  ^^^^  ^'^®  good  intent  to  remedy  a  great  *evil.  The  pre- 
^"^"J   cedent  might  be  dangerous  if  followed  in  more  important  cases. 

As  I  can  find  no  authority  by  statute  or  common  law  for  the  substitu* 
tion  of  the  court,  which  the  mandamus  requires  to  assemble,  in  lieu  of 
that  which  ought  to  have  assembled  in  October,  1856,  to  revise  the 
burgess  lists  of  that  year,  I  think  this  mandamus  cannot  be  sustained, 
and  that  the  judgment  ought  to  be  reversed. 

Martin,  B. — This  is  a  writ  of  error  from  the  Court  of  Queen's  Bench 
complaining  of  a  judgment  on  a  writ  of  mandamus.  The  writ  stated 
that  the  city  and  borough  of  Rochester  was  a  borough  mentioned  in 
the  schedule  to  the  Municipal  Corporation  Act,  and  the  parish  of  St. 
Nicholas  a  parish  within  it :  that,  on  the  15th  September,  1856,  one 
William  Lucas  was  on  the  burgess  list  of  the  said  borough,  and  that 
one  Edward  Aldersley  and  several  other  persons  were  also  upon  it: 
that  W.  Lucas,  after  the  5th  and  before  the  15th  September,  objected 
to  Edward  Aldersley  and  the  several  other  persons  as  persons  not  being 
entitled  to  have  their  names  retained  on  the  said  burgess  list,  and  gave 
the  town  clerk  notice  p{  his  objection  in  due  legal  form,  by  leaving  the 
same  with  a  man  servant  of  the  town  clerk  at  his  residence  in  the  said 
city  and  borough,  and  also  gave  to  Edward  Aldersley  and  the  several 
other  persons  due  notice  of  his  objections.  That,  on  the  13th  October, 
1856,  a  court  was  duly  holdcn  for  revising  the  burgess  list  before  the 
Mayor  and  assessors ;  and  that  the  notices  of  objection  were  then  pro- 
duced by  the  town  clerk,  and  it  was  objected  that  they  had  not  been 
delivered  personally  to  the  town  clerk ;  and  thereupon  the  Mayor  and 
assessor  refused  to  hear  the  objections:  by  means  whereof  Edward 
♦lOSn  -^^^^^sley  and  the  *several  other  persons  were  wrongfully  en- 
-^  rolled  on  the  burgess  roll.  The  writ  commanded  the  Maygr 
and  assessors  to  hold  a  court  and  revise  the  burgess  list  so  far  as  related 
to  the  names  of  Edward  Aldersley  and  the  several  other  persons. 

The  Mayor  returned  that  he  was  not  Mayor  at  the  time  when  the 
court  was  holden  for  revising  the  burgess  list,  nor  was  the  court  holden 
before  him,  but  that  he  was  first  elected  Mayor  after  that  time.  Tho- 
mas French,  one  of  the  assessors,  returned  that  he  was  advised  that  he 
was  not  bound  by  law  to  hold  a  court,  as  ordered  by  the  writ.  The 
other  assessor  returned  that  he  was  willing  to  obey  it.  The  Court  of 
Queen's  Bench  were  of  opinion  that  the  returns  of  the  Mayor  and  of 
Thomas  French  were  bad,  and  awarded  a  peremptory  mandamus :  upon 
this  error  has  been  brought. 

We  are  of  opinion  that  the  judgment  of  the  Court  of  Queen's  Bench 
was  right,  and  ought  to  be  affirmed.    It  seems  to  us  that  Bex  v.  Spar- 
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row,  2  Strange  1123,  and  Rex  v.  The  Mayor  of  Norwich,  1  B.  &  Ad. 
310  (E.  C.  L.  R.  vol.  20),  are  aathorities  upon  the  point,  and  that  the 
principle  of  those  cases  establishes  the  doctriile  that  the  Court  of  Queen's 
Bench  ought  to  compel  the  performance  of  a  public  duty  by  public 
officers,  although  the  time  prescribed  by  statute  for  the  performance  of 
them  has  passed ;  and,  if  the  public  officer  to  whom  belongs  the  perform- 
ance of  that  duty  has  in  the  mean  time  quitted  his  office  and  has  been 
succeeded  by  another,  we  think  it  is  the  duty  of  the  successor  to  obey 
the  writ,  and  to  do  the  acts  (when  required)  which  his  predecessor  has 
omitted  to  perform ;  and  we  think  all  statutes  are  to  be  read  with  refer- 
ence to  this  known,  acknowledged,  ^recognised,  and  established  r^c-iAo^ 
power  of  the  Court  of  Queen's  Bench  to  superintend  and  control  '-  *^ 
inferior  jurisdictions  and  authorities  of  every  kind.  So  reading  this 
statute,  we  think  it  sustains  the  judgment  of  tbe  Court  of  Queen's  Bench 
as  much  as  if  express  words  were  found  in  it  directing  what  that  Court 
has  ordered. 

We  therefore  attach  no  importance  to  the  circumstance  that  the  Mayoi^ 
came  into  office  after  the  time  when  the  Municipal  Corporation  Act 
directed  the  court  to  be  holden.  He  is  a  public  officer^  and,  as  Mayor, 
is  the  proper  person  to  perform  this  public  duty,  and  therefore  ought 
to  perform  it.  We  agree  with  the  opinion  of  Lord  Ellenborough,  as 
expressed  on  a  subject  somewhat  similar  in  Rex  v.  The  Justices  of  Den- 
bighshire, 4  East  142,  that  common  sense  requires  that,  if  the  burgess 
list  of  a  borough  be  not  properly  revised  at  the  proper  time,  it  should 
be  done  afterwards.  But,  were  there  no  authority  upon  the  subject,  we 
should  be  prepared,  upon  principle,  to  affirm  the  judgment  of  the  Court 
of  Queen's  Bench.  That  Court  has  power,  by  the  prerogative  writ  of 
mandamus,  to  amend  all  errors  which  tend  to  the  oppression  of  the 
subject  or  other  misgovernment,  and  ought  to  be  used  when  the  law  has 
provided  no  specific  remedy,  and  justice  and  good  government  require 
that  there  ought  to  be  one  for  the  execution  of  th6  common  law  or  the 
provisions  of  a  statute :  Comyns's  Digest,  Mandamus  (A).  This  is  the 
purpose  for  which  the  writ  has  been  used  in  the  present  instance ;  and, 
were  there  not  this  remedy,  it  would  be  in  the  power  of  the  mayor  and 
assessors,  from  mistake,  or  ignorance,  or  corruption,  to  disfranchise 
any  borough  or  to  outnumber  the  lawful  burgesses,  by  placing  upon 
*the  burgess  roll  any  number  of  persons  having  no  legal  right  r^inoq 
to  the  franchise.  It  was  said  that  the  Mayor  and  assessors  were  ^ 
subject  to  an  indictment  for  a  corrupt  exercise  of  their  authority.  This 
no  doubt  is  true :  but  thd  judgment  on  the  indictment,  though  it  may 
punish  the  guilt,  cannot  redress  the  wrong ;  and  such  a  proceeding  is 
wholly  inapplicable  to  a  case  of  error  in  judgment  or  mistake  in  fact. 

In  our  opinion,  the  want  of  such  remedy  would  be  inconvenient  to 
the  subject  and  injurious  to  the  community.  Members  of  municipal 
corporations  would  be  deprived  of  their  rights ;  and  the  public  would 
lose  the  advantages  to  create  and  secure  which  those  rights  were  con- 
ferred. Instead  of  being  astute  to  discover  reasons  for  not  applying 
this  great  constitutional  remedy  for  error  and  misgovernment,  we  think 
it  our  duty  to  be  vigilant  to  apply  it  in  every  case  to  which,  by  any 
reasonable  construction,  it  can  be  made  applicable.  For  these  reasons, 
we  think  the  judgment  of  the  Court  of  Queen's  Bench  ought  to  be 
affirmed. 
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This  is  to  be  considered  as  the  joint  judgment  of  the  Lord  Chief 
Baron  and  myself. 

Crowder,  J.,  then  read  the  judgment  of 

Williams,  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  was  wrong.  I  think  that  Court  had  no  power  to  issue 
the  mandamus. 

That  writ  cannot  impose  a  new  duty  or  create  a  fresh  power.  It  can 
only  command  that  already  imposed  duties  shall  be  performed,  or  that 
already  created  powers  shall  be  exercised.    Thus  in  5  Bac.  Abr.  238  (7th 

*1 0^1  ^^*)'  ^^^'  ^^^^^^^^^  {^)j  ^^  ^9  ^^id  down  concerning  this  writ  ^as 
J  follows,  viz. :  "  It  is  now  an  established  remedy,  and  every  day 
made  use  of,  to  oblige  inferior  courts  and  magistrates  to  do  that  justice, 
which,"  without  suck  writj  "they  are  in  duty,  and  by  virtue  of  their 
offices,  obliged  to  do." 

In  the  present  case,  looking  at  the  Municipal  Corporation  Act  (5  &  6 
W.  4,  c.  76),  on  which  the  question  turns,  it  appears  to  me  plain  that 
no  duties  or  powers  whatever  are  imposed  or  conferred  on  the  Mayor 
and  assessors  who  were  in  office  in  January,  1857  (on  the  26th  day  of 
which  month  the  mandamus  is  tested),  with  respect  to  the  revision  of  the 
lists  which  took  place,  or  ought  to  have  taken  place,  in  October,  1856. 
This  is  demonstrated,  in  my  opinion,  as  well  by  the  general  scheme  of 
the  Act,  as  also  particularly  by  the  48th  section,  which  enforces  the 
performance  of  the  duties  by  the  imposition  of  penalties  for  the  neglect 
of  them  on  "  any  mayor,  alderman,  or  assessor  of  any  borough  who  $haU 
be  in  office  at  the  time  herein  appointed  for  the  revision  by  them  of  the 
burgess  list^**  ^c.  How  then  can  the  Court  of  Queen's  Bench  impose 
on  those  who  were  not  in  office  at  the  appointed  time  a  duty,  or  confer 
on  them  a  power,  which  the  Legislature  has  not  thought  proper  to  impose 
or  confer  ? 

The  principle  on  which  the  judgment  of  the  Court  of  Queen's  Bench 
is  founded  appears  to  be,  that  the  statute  may  be  regarded  as  only  direc- 
tory in  respect  of  the  limits  of  time  within  which  the  revision  is  to  take 
place ;  and  that,  even  if  it  were  otherwise,  still  the  Court  had  power,  in 
furtherance  of  justice,  to  command  the  revision  to  take  place  at  a  period 
beyond  those  limits ;  and  that  the  Mayor  and  assessors  to  whom  the  man- 
*10^^1  damns  is  directed,  although  not  a  corporation,  "^^^  constitute  a 
-J  standing  and  perpetual  tribunal"  (a)  within  the  borough,  the 
existing  members  of  which  are  competent  and  bound  (if  the  Court  of 
Queen's  Bench  shall  so  command  them)  to  execute  such  duties  as  the 
former  members  of  it  were  bound,  but  have  neglected,  to  perform. 

But  what  is  there  in  the  language  of  the  statute,  or  the  nature  of  the 
functions  created  by  it,  to  justify  such  a  proposition  ?  The  18th  section 
does  not  enact  generally  that  the  mayor  and  assessors  shall  constitute 
a  court  of  revision,  but  that  for  the  purpose  of  revising  the  lists  they 
shall  hold  an  open  court  at  some  time  between  the  1st  and  15th  of  Oc- 
tober in  every  year,  which  (by  sect.  19)  the  mayor  may  adjourn  "  from 
time  to  time,  so  that  no  such  adjourned  Court  shall  be  held  after  the 
15th  day  of  October  in  any  year."  It  is  surely  difficult  to  reconcile 
this  prohibition  of  an  ulterior  adjournment  with  the  suggestion  that  the 
statute  meant  to  create  a  perennial  court.  It  is  obvious  that  the  ma- 
chinery w&ich  the  Municipal  Corporation  Act  has  provided  for  the 

(a)  7  E.  A  B.  925  (E.  G.  L.  R.  ToL  90). 
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revising  of  the  borough  lists  was  borrowed,  mutatis  mutandis,  from  that 
provided  by  the  Reform  Act  (2  &  3  W.  4,  c.  46),  for  revising  the  lists 
of  parliamentary  voters  for  boroughs.  Under  the  latter  the  revising 
barrister  is  also  to  hold  an  open  Court  within  certain  limits  as  to  time 
for  revising  the  lists  of  voters,  which  (by  sect.  52)  he  also  may  adjourn 
"from  time  to  time,'*  but  so  "that  no  such  adjourned  court  shall  be 
held  after  the  25th  day  of  October  in  any  year.*'  But  could  it  be  con- 
tended that  by  these  enactments  a  "standing  and  perpetual  tribunal" 
is  created  ? 

As  to  the  authorities.  The  case  of  Rex  v.  Sparrow,  2  Stra.  1123, 
♦appears  to  have  been  cited  in  the  judgment  of  the  Court  of  r*iQq^ 
Queen's  Bench,  as  it  was  in  the  argument  before  us,  to  show,  ^ 
not  merely  that  the  enactment  in  the  Municipal  Corporation  Act  as  to 
the  time  for  the  revision  of  the  burgess  list  is  only  directory,  but  also 
that,  even  if  it  were  otherwise,  the  Court  of  Queen's  Bench  had  power 
to  order  the  thing  to  be  done,  though  at  a  period  beyond  the  limited 
time.  But  the  decision  in  that  case  was  founded  exclusively  on  the 
opinion  of  the  Court  that  the  statute  under  consideration  was  only  di- 
rectory as  to  the  time  when  overseers  were  to  be  appointed.  And  the 
same  may  be  observed  as  to  the  case  of  Rex  v.  The  Mayor  of  Norwich, 
1  B.  &  Ad.  310  (E.  C.  L.  R.  vol.  20),  which  was  also  cited  in  the  argu- 
ment before  us,  so  far  as  relates  to  the  judgments  of  Littledale,  J.,  and 
Parke,  J. ;  though  certainly  Lord  Tenterden  laid  it  down  that  the  Court 
ought  to  compel  an  election  of  guardians  ia  compliance  with  the  statute, 
even  though  the  clause  fixing  the  time  of  the  election  were  not  merely 
directory,  and  noiiwithstanding  that  time  had  already  gone  by.  We 
were  also  pressed  in  the  argument  with  the  cases  of  mandamus  to  the 
justices  in  Quarter  Sessions  to  enter  continuances  for  the  purpose  of 
hearing  appeals,  which,  it  was  said,  the  justices  could  not  do  unless  by 
virtue  of  the  mandamus.  But  it  may  be  remarked  that  the  object  of 
the  Court  of  Queen's  Bench,  in  directing  the  entry  of  the  continuances, 
is  to  givd  a  semblance  of  the  appeal  having  been  duly  preferred.  It  is, 
in  truth,  a  shift  to  which  the  Court  has  thought  itself  justified  in  resort- 
ing, in  the  exercise  of  its  general  superintendence  over  courts  of  infe- 
rior jurisdiction,  in  order  to  get  rid  of  the  very  *diflSculty  that  f^-iqot 
the  Court  would  have  no  power  to  command  the  Sessions  to  do  »■ 
the  illegal  act  of  hearing  an  appeal  which  had  not  been  preferred  within 
the  time  prescribed  by  the  statute  which  gives  it.  In  other  words,  accord- 
ing to  the  explanation  given  by  Patteson,  J.,  in  Rex  v.  Hewes,  3  A.  &  E. 
725  (E.  G.  L.  R.  voL  30),  the  justices  are  ordered  to  hear  the  appeal 
and  to  enter  continuances  because  these  are'  necessary  to  enable  them 
to  hear. 

Assuming,  however,  that,  according  to  these  authorities,  the  Court  of 
Queen's  Bench  has  power  to  command  persons  to  perform  a  function 
which  it  was  their  duty  to  perform,  and  which  they  have  neglected  to 
perform  till  it  is  too  late  to  perform  it  legally,  unless  by  the  aid  of  a 
mandamus,  no  authority  has  been  cited  to  show  that  the  Court  of 
Queen's  Bench  has  power  to  command  persons  to  perform  a  function 
which  it  was  never  their  duty  to  perform  at  any  time  whatever.  In  my 
opinion  the  Legislature  has  omitted  to  impose  on  the  Mayor  and  assessors 
for  the  time  being  any  duty  as  to  the  revision  of  the  burgess  list  of  tho 
preceding  year,  in  the  event  of  their  predecessors  in  office  having 
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neglected  to  revise  them,     -^nd,  however  inconvenient  this  omission 
may  be,  it  cannot  be  remedied  by  a  writ  of  mandamus(a). 

(a)  See  Regioft  o.  Overseers,  of  North  Bierley,  ftnUj  p.  519. 


*1038]        *IN  THE  EXCHEQUER  CHAMBER. 

(Appeal  from  the  Court  of  Queen's  Bench.) 

ROBERT  THOMPSON,  JOSEPH  LOWES  THOMPSON,  and  JOHN 
THOMPSON,  Appellants,  v.  THOMAS  DICK  HOPPER,  Respond. 
ent.     July  5. 

Action  on  &  time  policy  on  a  ship  for  a  total  loss.  Plea:  that  the  plaintiffs  knowioflr, 
wilfully,  and  improperly  sent  the  ship  to  sea  in  a  condition  in  which  it  was  dangerons  to  gy 
to  sea,  and  suffered  her  to  remain  in  that  state  near  the  shore,  during  which  time,  by  rcuoa 
of  the  premises,  the  loss  occurred.    Issue  thereon. 

On  the  trial,  it  appeared  that  the  plaintiffs  personally  sent  the  ship  out  to  sea  in  an  unseft- 
worthy  state,  and  caused  her  to  anchor  in  the  offing  in  that  state.  Whilst  there  she  wu 
caught  in  a  storm  from  seaward  and  driven  ashore.  There  was  evidence  justifying  the  jaiy 
in  finding  that  the  immediate  cause  of  the  loss  was  not  occasioned  in  any  way  by  tb« 
unseaworthiness;  and,  the  jury  having  found  that  such  was  the  fact,  a  verdiok  was  entered 
for  plaintiffs.  There  was  evidence  from  which  the  jury  might  have  drawn  the  conelneioa 
that,  though  the  unseaworthiness  was  not  the  immediate  cause  of  the  loss,  the  loss  would  not 
have  occurred  if  the  ship  had  been  seaworthy  when  she  went  to  sea.  No  question  as  to  thii 
was  left  to  the  jury. 

The  Court  of  Queen's  Bench  having  made  absolute  a  rule  for  a  new  trial  on  the  ground  of 
misdirection,  holding  that  the  plea  was  proved,  if  that  misconduct  of  the  plaintiff  occasioaed 
the  loss,  though  it  was  not  the  immediate  cause,  the  Court  of  Exchequer  Chamber  on  appeal 
reversed  the  decision.  Williams,  J.,  Martin,  B.,  Willes,  J.,  and  Bramwell,  B.,  holding  that 
the  act  of  the  plaintiff  in  knowingly  sending  the  ship  to  sea  could  only  affect  the  liability 
of  the  defendant  if  it  was  the  immediate  cause  of  the  loss.  Cockbum,  C.  J.,  ooneurriDg  vith 
the  majority  only  on  the  ground  of  the  special  terms  of  the  plea  in  this  ease.  Crowder,  J., 
dissenticnte. 

This  was  an  appeal  from  the  decision  of  the  Court  of  Queen's  Bench 
making  absolute  a  rule  for  a  new  trial  on  the  ground  of  misdirection. 

The  case  on  appeal  set  forth  the  pleadings  and  the  whole  of  the  evi- 
dence at  the  trial. 

The  declaration  contained  two  counts  on  a  time  ^policy  on  the  sbip 
Mary  Graham.  The  material  pleas  were  plea  3  to  the  first  count :  That 
plaintiffs  knowingly,  wilfully,  and  improperly  sent  the  ship  ^'  out  to  sea 
^^-.Qqq-i  in  an  unseaworthy  state,  and  when  she  was  not  fitted  for  the 
J  ^voyage,  and  when  she  was  not  in  a  fit  and  proper  condition 
safely  to  go  to  sea,  and  at  a  time  when  it  was  dangerous  for  the  ship  to 
go  to  sea  in  the  state  and  condition  in  which  she  then  was.  And  the 
plaintiffs  wrongfully  and  improperly  caused  and  permitted  the  ship  to 
be  and  remain  on  the  high  seas  near  to  the  sea  shore,  for  a  great  length 
of  time,  in  the  state  and  condition  aforesaid,  and  without  a  master,  and 
without  a  proper  crew  to  manage  and  navigate  her  on  the  said  voyage : 
during  which  time  the  said  ship,  by  reason  of  the  premises^  became  and 
was  wrecked  and  wholly  lost:"  and  a  similar  plea  to  the  second  cooot. 
To  each  plea  was  a  demurrer,  and  issue.  The  pleas  were  held  good  oc 
demurrer  by  the  Court  of  Queen's  Bench.(a) 

(a)  See  Thompson  v.  Hopper,  6  B.  A  B.  172  (E.  G.  L.  B.  toL  83). 
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The  cause  came  on  to  be  tried,  before  Bramwell,  B.,  at  the  Snmmei 
Assizes,  1856,  at  Durham,  when  a  verdict  was  found  for  the  plaintiffs. 
The  whole  evidence  was  set  out  in  the  case  on  appeal ;  but  it  was  agreed 
on  the  argument  that  the  abstract  of  the  facts  given  in  the  report  of  the 
case  below  (a)  was  sufficiently  accurate ;  except  that  the  jury  had  found 
'^  that  the  ship  was  not  lost  in  the  state  and  condition  in  which  she  left 
the  harbour;"  which  finding  was  not  mentioned  in  the  report  below,  but 
did'  not  become  material.     The  abstract  is  therefore  not  repeated. 

In  Hilary  Term,  1858,(i)  Atherion  argued  for  the  appellants  (plaintiffs 
below),  and  Manuty  for  the  respondent  (defendant  below).  The  argu- 
ments and  authorities  sufficiently  appear  from  the  judgments. 

Our.  adv,  vuU. 

*In  this  Term,  there  being  a  difference  of  opinion  on  the  ri)i-i(\A(i 
Bench,  the  learned  Judges  delivered  judgment  seriatim.  ^ 

Crowder,  J. — The  question  in  this  case  is  whether  the  learned 
Judge's  direction  at  the  trial,  upon  the  issue  joined  on  the  Sd  plea,  was 
sufficient ;  and  I  am  of  opinion  it  was  not.  The  validity  of  that  plea  as 
a  defence  to  the  action  was  questioned  upon  demurrer,  and  affirmed  by 
the  decision  of  the  Court  of  Queen's  Bench.  The  Court  held  that 
unseaworthiness  per  se  was  no  defence  upon  a  time  policy,  and  that 
therefore  the  two  first  pleas  were  bad;  but  the  third  plea,  in  addition  to 
the  allegation  of  unseaworthiness,  charges  the  plaintiffs  with  wilfully 
sending  the  ship  to  sea  in  an  unseaworthy  state,  and  causing  her  to  be 
detained  in  such  state  in  a  dangerous  place  for  some  time,  during  which 
time,  by  reason  of  the  premises,  she  was  wrecked  and  lost.  This  plea 
was  held  to  be  a  good  defence  to  the  action. 

Several  questions  were  put  to  the  jury  by  the  learned  Judge  at  the 
trial ;  and  they  found,  among  other  things,  that  the  ship  was  sent  to 
sea  in  an  unseaworthy  state;  but  that  the  loss  was  not  occasioned 
directly  or  indirectly  by  the  unseaworthiness.  The  objection  to  the 
summing  up  is,  that  the  main  ground  of  defence  in  the  third  plea  was 
not  submitted  to  the  jury  at  all,  viz.  whether  the  loss  was  occasioned  by 
the  plaintiffs'  wrongful  act  in  sending  the  ship  to  sea  unseaworthy,  and 
detaining  her  there  in  a  dangerous  position,  there  being  evidence  to 
show  that,  if  she  had  not  been  sent  to  sea  unseaworthy,  or  not  kept 
there  unseaworthy  near  the  shore,  she  would  have  sailed  away,  and 
avoided  the  perils  of  the  sea  which  she  there  encountered,  and  which 
were  the  ^proximate  cause  of  her  loss.  The  learned  Judge's  r^-iriA-t 
direction  to  the  jury  at  the  trial  proceeded  upon  the  assumption  ^ 
that  the  underwriters  would  only  be  excused  under  the  third  plea  if  the 
loss  was  proximately  occasioned  by  the  ship's  unseaworthiness ;  whereas 
it  seems  to  me  that  the  substantial  ground  of  defence  in  that  plea  is 
that  the  loss  was  occasioned  by  the  wrongful  act  of  the  assured  in 
knowingly  and  wilfully  sending  the  ship  to  sea  in  an  unseaworthy 
condition,  whereby  she  was  exposed  to  those  perils  of  the  sea  which 
immediately  caused  her  loss,  and  which,  but  for  that  wrongful  act  of  the 
assured,  she  would  have  escaped,  although  in  fact  the  loss  was  accidental 
and  unconnected  with  her  state  of  unseaworthiness.  The  two  cases 
cited  in  the  judgment  of  the  Court  of  Queen's  Bench  of  Davis  v.  Garrett, 
6  Bing.  716  (E.  C.  L.  R.  vol  19),  and  Bell  v.  Carstairs,  14  East  374, 

(a)  See  Thompson  v.  Hopper,  6  B.  A  B.  037  (E.  C.  L.  R.  toL  88). 
(ft)  Thunday,  January  21st 
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stroDgly  support,  in  principle,  that  judgment.  As  against  the  under- 
writers, it  can  hardly  be  contended  that  wilfully  sending  the  ship  to  sea 
in  an  unseaworthy  condition  is  not  a  wrongful  act ;  and  if  so,  I  think 
the  jury  ought  to  have  been  directed  to  consider  the  question  whether 
that  wrongful  act  occasioned  the  loss  proximately  by  the  perils  of  the 
sea,  not  because  she  was  unseaworthy,  and  so  less  able  to  contend 
against  those  perils,  but  because  she  was,  by  reason  of  that  wrongful 
act,  placed  in  a  dangerous  position  and  so  forced  to  encounter  perils 
which,  had  she  been  in  a  seaworthy  state,  she  might  have  entirely 
escaped.  I  think  there  w|is  some  evidence  to  go  to  the  jury  upon  that 
question,  which  therefore  ought  to  have  been  left  to  them. 

Consequently  the  judgment  of  the  Court  of  Queen's  Bench  should  be 
affirmed. 

♦10421       *Bramwell,  J. — In  this  case  the  first  thing  to  be  ascertained 
^  is.  What  is  the  meaning  of  the  plea  on  which  the  question 
arises.     It  says  that  the  plaintiiTs  knowingly  and  wilfully  sent  the  ship 
to  sea  in  an  unseaworthy  state  and  caused  her  to  remain  near  the  shore 
in  that  state,  during  which  time  the  ship,  bi/  means  of  the  premises^ 
became  lost^     Now  I  think  the  meaning  of  this  plea  plain :  ^^  You,  the 
plain tiif,  wilfully  caused  the  loss"  by  sending  the  ship  to  sea  in  an 
unseaworthy  state,  which  unseaworthy  state  caused  the  Toss.     It  is  as 
though  the  plea  had  been :  '^  Tou  wilfully  caused  the  loss,  to  wit  thus, 
by  sending  her  to  sea  with  a  hole  in  her  bottom,  or  by  running  her  on  a 
rock.*'     This  I  think  the  meaning  of  the  plea,  and  the  meaning  put  on 
it  by  the  Queen's  Bench.(a)    After  quoting  the  plea  down  to  "by  reason 
of  the  premises"  the  judgment  proceeds,  "  here  we  have  personal  mis- 
conduct charged  on  the  plaintiffs;  which  misconduct  produced  the  loss." 
Afterwards  these  passages  occur :  "  a  loss  produced  by  their  own  wrong- 
ful act.     The  plaintiffs'  counsel  said  truly  that  the  perils  of  the  sea  mnst 
still  be  considered  the  proximate  cause  of  the  loss;  but  so  it  would  have 
been  if  the  ship  had  been  scuttled  or  sunk  by  being  wilfully  run  upon  a 
rock.     According  to  the  statement  in  this  plea,  the  plaintiffs  efficiently 
caused  the  loss  by  their  wrongful  act."     I  think  this  judgment  plain  to 
the  extent  I  have  mentioned,  viz.  as  interpreting  the  plea  as  I  interpret 
it.     Then,  what  was  the  controversy  of  fact  ?     It  was  proved,  and  not 
denied,  that  the  ship  left  the  dock  in  order  to  take  advantage  of  a  high 
tide,  intending  to  anchor  outside  while  her  captain  returned  to  the  land 
in  search  of  some  sailors ;  and  that  he  did  so,  and  had  not  returned  to 
*  10431   ^^^  ^^^P  when  she  was  *lost.     But  the  defendants  said  and 
J   proved  that  the  plaintiffs  sent  the  ship  to  sea  in  an  unseaworthy 
condition,  viz.  that  her  standing  rigging  was  loose,  whereby  her  masts 
could  not  bear  sails ;  and  so  they  said  that,  when  the  gale  came  on, 
owing  to  her  inability  to  carry  sail,  she  drove  on  shore.     The  plaintiffs 
asserted  that  the  standing  rigging  had  been  made  fast,  and  that  the  lo^ 
was  attributable  to  her  cable  breaking  close  to  the  anchor,  to  her  being 
unable  to  slip  or  cut  the  cable,  and  to  her  dragging  the  cable,  and  so 
being  unable  to  sail  or  leave  the  shore.     The  question  at  the  trial  was 
to  which  of  these  two  causes  the  loss  was  attributable:  and  what  was  left 
to  the  jury  was.  Did  the  loss  proceed  from  the  unseaworthiness?    Thej 
found  that  it  did  not,  but  arose  from  the  breaking  of  the  cable,  and  the 

(a)  The  refeienoe  is  to  the  judgment  of  Lord  Campbell,  C.  J.,  »nd  Coleridge  and  Wigbtmis, 
Js.,  on  the  demurrer :  6  £.  A  B.  191  (E.  G.  L.  R.  toI.  88). 
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inability  of  the  crew  to  cut  or  slip  it,  and  its  dragging ;  and  that  the 
inability  was  accidental  and  arising  at  the  moment,  and  was  not  caused 
directly  or  indirectly  by  any  unseaworthiness.  I  do  not  agree  with  Mr. 
Atherton  that  the  jury  found  that  the  ship  was  seaworthy ;  all  they  found 
was,  that  the  loss  was  not  owing  to  any  unseaworthiness,  and  would  have 
taken  place  from  the  same  cause,  whether  the  ship  was  seaworthy  or 
otherwise.  It  is  now  objected  that  this  finding  is  insufficient,  not  on  the 
ground  that  the  reparation  of  the  defective  state  of  the  rigging  may 
have  delayed  the  weighing  of  the  anchor  till  it  was  too  stormy  for  the 
crew  to  weigh  or  slip  it  as  they  might  have  done  in  calmer  weather,  and 
so  the  unseaworthy  state  of  the  rigging  caused  the  inability  to  weigh  the 
anchor  or  slip  the  cable,  and  so  causea  the  loss;  nor  on  the  ground  that 
had  she  been  seaworthy  she  would  have  sailed  away  sooner,  or  tried  to 
do  so  when  the  storm  came ;  but  on  a  diiferent  ground.  Whether  any 
such  *que8tions  properly  arose  on  the  evidence,  or  whether  the  p^^  r.^^ 
plea  raised  them,  or  whether  the  jury  has  in  fact' determined  ^ 
them,  it  is  not  necessary  to  consider :  the  objection  made  is  founded  on 
different  considerations.  That  objection  is,  that  it  was  not  left  to  the 
jury  to  say  whether  or  not  the  moving  cause  of  the  loss  was  the  sending 
of  the  ship  to  sea  in  an  unseaworthy  state,  which  rendered  it  necessary 
to  detain  the  ship  in  a  dangerous  position  for  a  considerable  time. 
That  this  is  the  objection  appears  from  the  passage  in  the  judgment,(a) 
*'  an  impending  storm  overtook  her  while  in  the  roadstead ;  and,  by  an 
accident  unconnected  with  the  unseaworthinesSy  she  was  wrecked ;  but 
if  she  had  been  seaworthy  when  she  left  the  harbour,  and  had  prosecuted 
her  voyage  without  being  brought  up  and  remaining  in  the  roadstead, 
there  is  strong  reason  for  believing  she  would  have  weathered  the  storm 
'  and  reached  her  port  of  destination  in  safety."  So  that  the  objection 
is  that  (though  the  jury  have  found  her  unseaworthiness  did  not  cause 
her  loss)  they  ought  to  have  been  told,  if  you  find  the  ship  was  sent  to 
sea  by  the  plaintiffs  in  an  unseaworthy  condition,  kept  near  the  shore  in 
that  condition  because  she  was  in  that  condition,  and  was  there  caught 
by  the  storm  and  lost,  you  ought  to  find  for  the  defendants.  From  that 
I  dissent.  1st.  There  was  no  evidence  she  was  kept  there  because  she 
was  unseaworthy;  she  left  the  harbour,  not  because  she  was  unsea- 
worthy, but  to  save  a  ti Je ;  she  stayed  where  she  was,  not  because  she 
was  unseaworthy,  but  to  wait  for  her  captain  and  some  of  her  crew. 
Had  she  been  seaworthy  she  would  have  left  the  harbour,  anchored  and 
waited  just  as  she  did.  There  was  therefore  no  evidence  of  that  which 
it  is  said  ought  to  have  been  left.  2d.  Assuming  she  *  waited  r^-iAj^ 
there  because  she  was  unseaworthy,  the  plaintiffs  did  not  cause  ^ 
her  loss  by  that  unseaworthiness ;  she  was  lost  because  she  could  not 
weigh  her  anchor,  and  would  have  been  lost  equally  had  she  been  sea- 
worthy, assuming  she  was  not.  How,  on  any  theory  of  causation,  can 
that  be  a  cause  with  or  without  which  the  effect  would  equally  have 
happened?  Suppose  she  had  been  struck  by  lightning  while  lying 
there,  would  the  plaintiffs  have  caused  her  loss  by  unseaworthiness  ? 
8d.  Supposing  it  to  have  been  a  causing  by  unseaworthiness,  that  is  to 
say,  supposing  her  unseaworthiness  caused  her  to  be  where  she  was,  and 
so  caused  her  to  be  exposed  to  the  storm  and  to  cause  her  loss,  it  clearly 
was  not  a  wilful  causing  thereby  ^'by  means  of  the  premises."     Sup- 

(a)  6  E.  4  B.  946;  7  (E.  C.  L.  R.  toL  88). 
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posing,  I  say  again,  she  had  been  struck  by  lightning  while  there,  wonld 
the  plaintiffs  have  wilfully  caused  that  ?  4th.  The  causing,  if  in  any 
sense  a  causing,  is  a  remote  causing ;  it  is  that  the  assured  sent  her  to 
sea  unseaworthy,  that  caused  her  to  remain  there,  and  be  exposed  to  a 
storm  if  it  came,  and  so  caused  her  to  be  lost.  The  maxim,  causa 
proxima  non  causa  remota  spectetur,  applies.  This  maxim  is  recog- 
nised, but  said  not  to  be  applicable;  that  a  remote  causing  by  ^^ improper 
conduct''  of  the  insured  is  enough.  But  a  fallacy  lurks  in  that  word 
^'improper.'*  I  agree  a  man  shall  not  take  advantage  of  his  own 
wrong.  But  the  phrase  contains  the  same  fallacy;  and  that  fallacy  is 
made  apparent  by  the  inappropriate  use  of  the  maxim  ''  dolus  circuita 
non  purgatur."  "Improper,"  "wrong,*'  and  "dolus,"  in  the  sense  in 
which  dolus  is  used  in  that  maxim,  are  to  my  mind  inappropriate 
expressions.  There  was  nothing  improper,  nothing  wrong,  no  dolus,  in 
sending  the  ship  to  sea  unseaworthy.     There  is  nothing  wrongful  in 


♦ 


^104f)1  s^^^i^S  A^  unseaworthy  ship  to  sea;  though  she  is  insured, 
^  there  is  nothing  wrongful  in  burning  her.  The  wrong  is  in 
making  a  claim  founded  on  such  an  act.  If  the  insured  were  to  say  to 
the  insurer  in  a  time  policy,  "  I  have  sent  my  ship  to  sea  with  a  bad 
leak ;  if  she  founders  I  shall  make  no  claim  on  you,  but  only  if  she  is 
burned  or  captured,"  where  would  be  the  wrong?  The  act  does  not 
become  wrongful  where  a  claim  is  founded  on  it  and  its  consequences ; 
but  the  claim  is.  That  is  not  so  here.  The  plaintiffs  do  not  say,  By 
reason  of  our  standing  rigging  being  loose,  our  ship  was  lost,  and  ve 
claim  of  you.  "Dolus  circuitu  non  purgatur"  means,  You  cannot 
fraudulently  do  that  indirectly  which  you  cannot  do  directly:  and  I 
agree  that  if  a  man  sent  his  ship  to  sea  with  a  false  compass,  in  order 
that  she  might  be  lost,  and  she  was  lost  in  consequence,  he  could  not 
recover.  But  where  is  the  dolus  in  this  case  ?  Where  is  the  intrinsi- 
cally wrongful  act,  or  the  fraudulent  intent  ?  I  can  see  neither.  In 
Davis  V.  Garrett,  6  Bing.  716  (B.  C.  L.  R.  vol.  19),  Tindal,  C.  J., 
expressly  puts  his  judgment  on  the  ground  that  the  very  deviation  ^vas 
of  itself  a  breach  of  duty  and  cause  of  action,  p.  7^.  In  Bell  r. 
Garstairs,  14  East  374,  the  loss  was  the  direct  consequence  of  the 
continuing  act  of  the  insured.  In  Montoya  v.  London  Assurance  Com- 
pany, 6  Exch.  451,t  the  loss  to  my  mind  was 'by  a  peril  of  the  sea  as 
much  as  though  the  tobacco  had  rotted.  Its  physical  properties  and 
the  action  of  the  sea,  as  the  tobacco  was  circumstanced,  injured  it ;  and 
80  the  Court  say.^  Baron  Parke,  p.  459,  is  express  that  the  lo^5  ''is 
immediately  and  directly  caused  by  perils  of  the  sea." 
♦10471  ^  *™  ^^  opinion  therefore,  1st,  That  the  *un8eaworthincs8  was 
-l  in  no  sense  a  cause  of  the  loss.  2d.  That,  if  it  was,  it  was  not 
a  wilful  causing  by  the  plaintiffs.  3d.  That,  if  a  cause,  it  was  a  remote 
and  not  proximate  cause.  And  that,  for  each  and  all  of  these  reasons, 
"the  ship  was  not  and  could  not  have  been  lost  by  reason  of  the 
premises,"  viz.,  "by  the  plaintiffs  wrongfully  and  wilfully  sending  her 
to  sea  in  an  unseaworthy  state,"  the  jury  having  found  as  thoy  did. 
Consequently  that  the  question  left  to  them  was  proper;  and  conse- 
quently that  the  judgment  should  be  reversed. 

WiLLES,  J. — ^I  am  of  opinion  that  the  judgment  ought  to  be  reversed. 
It  appears  to  me  to  be  founded  upon  a  misapplication  of  the  maxim 
Dolus  circuita  non  purgatur.    Dolus  therein  stands  for  dolus  mains, 
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•and  cannot  mean  simply  any  thing  which  may  lead  to  the  damage  of 
another :  indeed  some  such  acts  constitute  what  has  been  called  dolus 
bonus ;  and  some  are  damna  absque  injuria.  Without  entering  into  a 
discUv««sion  of  the  precise  meaning  of  dolus  or  dolus  malus  in  the  civil 
law,  I  may  say  that,  if  doluS)  in  the  sense  in  which  it  is  used  in  the 
maxim,  can  exist  independent  of  evil  intention,  it  cannot  so  exist  with- 
out either  the  violation  of  some  legal  duty,  independent  of  contract,  or 
the  breach  of  a  contract,  express  or  implied,  between  the  parties.  To 
recognise  in  a  Court  of  justice  dolus,  or  wrong,  or  misconduct,  as  a 
ground  of  action  or  defence,  apart  from  these  conditions,  would  be  to 
confound  all  tjertainty  in  the  law. 

The  authorities  referred  to  in  support  of  the  judgment  appear  to  me 
altogether  inapplicable. 

•     In  Davis  v.  Garrett,  6  Bing.  716  (E.  C.  L.  R.  vol.  19),  there  was  a 
breach  of  duty,  a  *breach  of  contract,  viz.  a  deviation,  and   rj|fiA4o 
damage  directly  traceable  to  that  cause ;  and  it  was  not  proved  ^ 
that  such  damage  would  equally  have  taken  placa  without  the  operation 
of  that  cause. 

In  Bell  V.  Carstairs,  14  East  874,  the  Joss  was  the  immediate  and 
direct  result  of  the  want  of  proper  papers  ;  and  it  was  the  duty  of  the 
owner  of  the  ship,  by  the  law  which  authorized  its  capture,  if  not  by 
the  general  maritime  law  (see  Roccus  (a) ),  to  be  provided  with  those 
papers ;  and  the  want  of  them  was  the  direct,  immediate,  and  only  cause 
of  the  loss. 

The  case  of  Montoya  v.  London  Assurance  Company,  6  Exch.  451, ^ 
is  inapplicable :  the  real  question  there  was,  as  is  explained  by  Parke, 
B.,  what  was  the  proximate  cause  of  the  loss  in  that  particular  case. 

The  maxim  and '  the  authorities  relied  upon  being  thus  explained,  I 
proceed  to  consider  whether  the  act  of  sending  the  ship  to  sea  was 
wr<»ngful  in  the  sense  above  indicated.  It  is  not  charged  in  the  plea  to 
have  been  so  in  any  sense  except  as  having  directly,  if  not  intentionally, 
led  to  the  loss  of  the  vessel,  and  there  was  no  proof  of  that.  I  am  not 
aware  of  any  law  to  prevent  a  subject  of  this  countfy  from  sending  a 
vessel  to  sea  unseaworthy,  apart  from  considerations  not  suggested  by 
the  plea  or  existing  in  the  facts,  such  as  danger  to  life  and  the  like, 
coupled  with  a  guilty  knowledge  and  intention.  An  indictment  in  the 
terms  of  so  much  of  the  plea  as  was  proved  would  be  frivolou$.  There 
is  not  a  tittle  of  evidence  that  the  vessel  was  sent  out  with  any  sinister 
intention,  or  that  the  risk  to  which  she  was  '^'exposed  was  not  r4i-iQ4Q 
one  which  a  shipowner  uninsured  might  run  in  good  faith  to  ^ 
expedite  a  profitable  enterprise.  And,  as  to  breach  of  contract,  I  am 
of  opinion  that  a  time  policy  contains  no  implied  warranty  of  seaworthi- 
ness, either  at  the  commencement  of  the  risk  or  at  any  other  time.  In 
this  respect  I  agree  in  the  opinion  expressed  by  Jervis,  C.  J.,  in  Jenkins 
tr.  Heycock,  8  Moore,  P.  G.  C.  851.  In  the  absence  of  fraud  or  any 
other  violation  of  the  law,  the  policy  ought  in  this  respect  to  be  held 
conclusive  npon  the  rights  of  the  parties.  The  jury  have  found  "  that 
the  vessel  was  lost  owing  to  the  dragging  of  the  cable,  and  the  inability 
to  cut  or  slip  it,  which  inability  was  accidental  and  arising  at  the  moment, 
and  was  not  caused  directly  or  indirectly  by  any  unseaworthiness." 

(a)  De  ABfeonrationibna,  Not  xeriiL  (p.  154  of  iDgersoU's  Translation,  Manual  of  Mariti|li« 
Law,  Philadelphia,  1809. 
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In  the  absence  therefore  of  any  wrong  or  breach  of  contract  on  the  part 
of  the  plaintiifs,  unseaworthiness  is  no  answer. 

In  effect,  there  being  no  violation  of  the  law  and  no  fraud  in  the 
assured,  an  increase  of  risk  to  the  subject-matter  of  insurance,  its 
identity  remaining,  though  such  increase  of  risk  be  caused  by  the 
assured,  if  it  be  not  prohibited  by  the  policy,  does  not  avoid  the  insur- 
ance. I  may  add  that  there  is  a  case  of  Sillem  v.  Thornton,  3  E.  &  B. 
868  (E.  C.  L.  B.  vol.  77),  which  turned  mainly  upon  a  question  of 
identity  of  the  subject-matter  intended  to  be  insured  at  the  time  of  the 
insurance,  and  may  be  sustained  on  that  ground,  notwithstanding  oar 
present  decision.  That  part  of  the  judgment  in  that  case  which  dis- 
cusses the  above  point  was  not  called  for  by  the  facts ;  and  if  it  was 
intended  to  negative  the  proposition  just  stated,  we  ought  to  over- 
rule it. 

^-incM       The  direction  of  my  brother  Bramwell  was  right:  and  *the 
-I   judgment  holding  it  incorrect  ought  to  be  reversed,  and  the 
rule  for  a  new  trial  discharged. 

Martin,  B. — The  judgment  which  I  give  is  upon  the  assumption  that 
the  judgment  of  the  majority  of  the  Court  of  Queen's  Bench  upon  the 
demurrer  in  this  case  is  right.  Upon  this  assumption  I  am  of  opinion 
that  the  direction  of  my  brother  Bramwell  at  the  trial  is  unobjectionable, 
and  the  judgment  of  the  Court  of  Queen's  Bench  directing  a  new  trial 
ought  to  be  reversed. 

The  question  to  my  mind  depends  entirely  upon  the  true  meaning  of 
the  third  plea.  It  states  that  the  ship  was  knowingly  sent  to  sea  in  an 
unseaworthy  state  and  condition,  and  when  she  was  not  fit  to  go,  and 
when  it  was  dangerous  for  her  to  go.  That  she  was  wrongfully  caused 
and  permitted  to  remain  in  this  state  and  condition  upon  the  high  seas 
near  the  shore  without  a  master,  and  without  a  proper  crew,  during 
which  time,  by  reason  of  the  premises^  she  was  wrecked  and  lost.  Nov 
I^tihink^this  plea,  like  every  other  writing,  ought  to  be  construed  accord- 
ing to  the  plain  meaning  its  words  indicate ;  and  that  the  words  by  rea- 
ton  of  the  premises  indicate  that  the  ship  was  directly  and  immediately, 
by  reason  of  the  matter  stated  in  the  plea,  wrecked  and  lost ;  and  that, 
if  these  matters  do  not  at  all,  or  only  remotely,  conduce  to  the  loss,  the 
plea  was  not  proved.  The  evidence  was  that  the  ship  was  wilfully  sent 
to  sea  in  an  unseaworthy  state  and  when  she  was  unfit,  and  it  was  dan- 
gerous for  her,  to  go  to  sea :  that  she  was  anchored  near  the  shore ;  and 
that,  during  this  time,  and  when  she  was  in  an  unfit  state  to  be  at  sea, 
a  storm  came  on ;  the  crew  attempted  in  vain  to  weigh  the  anchor ;  that 
ultimately  the  chain  cable  broke,  and  forty*five  fathoms  of  cable  were 
*1 0^)11  ^^^  hanging  from  her  *bow  into  the  sea,  and  she  became 
-I  unmanageable,  and  was  driven  upon  the  rocks  and  wrecked.  I 
think  the  Judge  must  be  taken  to  have  directed  the  jury  to  the  eflcct 
which  they  found  by  their  verdict,  viz.,  that,  if  the  jury  believe  the  loss 
was  not  caused,  directly  or  indirectly,  by  any  unseaworthiness,  but  that 
it  was  owing  to  the  dragging  of  the  cable  and  the  inability  of  the  crew 
to  slip  it,  which  inability  was  accidental  and  arising  at  the  moment,  that 
the  plea  was  not  proved,  and  the  plaintiff  entitled  to  the  verdict.  This 
direction  I  think  right,  upon  the  assumption  I  have  stated,  and  for  the 
simple  reason  that,  in  my  opinion,  the  plea  alleges  the  loss  to  have  been 
'caused  by  the  unseaworthiness,  as  the  direct  and  moving  cause.     The 
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jury  are  stated  to  have  found  in  terms  that  the  unseaworthiness  did  not 
directly  or  indirectly  contribute  or  conduce  to  it.  They  have  therefore 
negatived  the  material  fact.  No  doubt  if  the  ship  had  not  been  sent  to 
^  Sea  she  would  not  have  been  lost ;  but  this  may  be  said  of  every  loss. 
Again,  if  she  had  been  sent  out  seaworthy,  it  is  probable  she  would 
nave  sailed  at  once  upon  her  voyage  and  not  anchored ;  but  this  is  mere 
surmise :  the  real  answer  to  both  suggestions  seems  to  me  to  be  that 
they  are  causse  remotse,  whilst  by  law  the  causa  proxima  is  alone  to  be 
regarded.  I  see  nothing  in  this  case  to  authorize  a  departure  from 
what  I  have  always  understood  to  be  the  rule,  that  causa  proxima  is  the 
matter  to  be  regarded.  The  verdict  may  be  wrong :  but  the^e  is  an 
express  finding  upon  the  very  point  which,  in  my  opinion,  is  the  mate- 
rial one.  In  my  own  individual  opinion,  enough  of  the  plea  was  proved 
to  entitle  the  defendant  to  the  verdict ;  for  I  concur  with  Mr.  Justice 
Erie  that  the  warranty  of  seaworthiness  applies  to  a  time  policy  made 
under  the  cureumstances  shown  in  the  pleadings,  I  gave  this  question 
the  utmost  "^consideration  in  my  power  in  Oibson  Vr  Small,  4  r«-ine(> 
H.  L.  Ca.  853,(a)  and  expressed  my  opinion  to  this  effect  in  my  ■- 
judgment,  which  is  reported  in  4  House  of  Lords  Cases,  p.  874.  To 
the  opinion  I  adhere.     I  continue  to  think  it  was  right. 

It  seems  to  me,  however,  that  my  duty  on  the  present  occasion  is  to 
confine  my  judgment  to  the  point  upon  which  the  Court  of  Queen's 
Bench  expressed  their  opinion  on  the  motion  for  the  new  trial. 

Brahwell,  B.,  then  read  the  judgment  of 

Williams,  J. — ^I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  reversed.  I  think  the  learned  Judge  who 
tried  the  cause  did  not  misdirect  the  jury.  The  imputed  misdirection 
is,  that  he  did  not  leave  it  to  the  jury  to  find  whether  or  not  the  moving 
cause  of  the  loss  was  the  sending  of  the  ship  to  sea  in  an  unseaworthy 
condition. 

The  issue  to  be  tried  was  joined  on  a  plea  which  alleged  that  the 
plaintiffs  knowingly,  wilfully,  wrongfully,  and  improperly  sent  the  ship 
out  to  sea,  and  caused  and  permitted  her  to  remain  on  the  high  seas, 
near  the  shore,  for  a  long  time,  during  which  time,  by  reason  of  the 
premises,  she  was  wrecked  and  wholly  lost.  The  jury  found  that  she 
was  lost  owing  to  the  dragging  of  the  cable  and  the  inability  to  slip  it, 
which  was  accidental,  and  not  caused  directly  or  indirectly  by  any 
unseaworthiness.  It  must  therefore  be  taken  as  a  fact  that  she  was  not 
lost  by  means  of  any  of  the  premises  ^alleged  in  the  plea  as  a  r^ci  Aro 
proximate  cause.  But  the  objection  made  to  the  Judge's  sum-  ^ 
ming  up  is,  that,  inasmuch  as  perhaps,  if  the  ship  had  been  seaworthy, 
she  would  have  gone  to  sea  when  the  storm  threatened,  and  so  escaped 
wreck,  the  jury  should  have  been  asked  (which  they  were  not)  whether 
her  nnseaworthiness  was  not  the  remote  cause  of  her  loss.  It  is  plain, 
that,  if  the  ordinary  rule  of  law  as  between  assurers  and  assured  were 
to  be  applied,  it  would  have  been  superfluous  to  enter  into  such  a  specu- 
lation, and  the  inquiry  ought  to  have  been  confined  (as  it  was  confined) 
by  the  Judge  to  the  question  whether  the  unseaworthiness  was  the  proxi- 
mate cause  of  the  loss.  The  case  of  Montoya  v.  London  Assurance 
Company,  6  Exch.  451,t  has  been  supposed  to  be  an  example  of  some 

(a)  In  Dom.  Proe.,  affirming  the  judgment  of  the  Oonrt  of  Bzoheqaer  Ohunber  in  Small  m, 
Oibion,  10  Q.  B.  141  (B.  C.  L.  B.  toI.  71),  whiob  rerened  the  judgment  of  the  Court  of  QueeiVt 
.  JSeneb  ia  BmiJil  e.  aibMB»  le  Q,  B.  198. 
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modification  of  this  doctrine.  But  it  will  be  found,  I  think,  on  examin* 
ing  it,  that  it  was,  at  all  events,  intended  by  the  Court  which  decided  it 
to  be  an  example  of  a  direct  application  of  the  rule. 

The  argument,  however,  on  the  part  of  the  defendants  is,  that  the 
plea  charges  misconduct  on  the  part  of  the  plaintiffs  of  which  thej  were 
personally  guilty,  and  avers  that  the  loss  was  occasioned  by  that  mis- 
conduct ;  and  that  on  such  an  issue  the  ordinary  rule  is  not  appli<»ible : 
for  that,  when  the  proposition  to  be  maintained  is  that  the  loss  was 
caused  by  the  wrongful  act  of  the  assured,  it  is  enpugh  to  show  that 
such  misconduct  was  the  remote  cause  of  the  loss.  I  do  not  dispute  the 
doctrine  that,  where  a  man  has  been  guilty  of  misconduct  in  violating  a 
duty  he  owes  to  another,  to  the  operation  of  which  misconduct  the  loss 
of  or  injury  to  the  property  of  the  latter  is  attributable,  he  cannot 
excuse  himself  by  the  suggestion  that  possibly  if  he  had  not  miscon- 
'*' 10541  ^^^^^^  himself  the  loss  might  still  have  ^happened.  Such  a 
-I  doctrine  is  well  established  and  illustrated  by  the  cases  of  Gaf- 
frey  v.  Darby,  6  Ves.  488,  496,  and  Davis  v.  Garrett,  6  Bing.  723  (E. 
C.  L.  R.  vol.  9).  But  I  do  not  see  how  it  is  applicable  to  the  present 
case ;  nor  do  I  think  that  the  culpable  imprudence  of  the  assured  in 
knowingly  sending  out  to  sea  the  ship  in  an  unseaworthy  condition 
(there  being  no  warranty  of  seaworthiness)  is  such  misconduct,  or  such 
a  violation  of  duty  towards  the  assurer,  as  to  let  in  the  application  of 
the  maxim  ''  dolus  circuitu  non  purgatur."  The  reasons  for  this  have 
been  so  fully  given  in  the  judgments  of  several  of  my  learned  brothers, 
which  I  have  read,  that  it  is,  1  think,  unnecessary  to  repeat  them,  or  to 
say  more  than  that  I  concur  with  them. 

Br  AM  WELL,  B.,  then  read  the  judgment  of 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  should  be  reversed.  Although  it  may  no  longer  be 
open  to  dispute  that  there  is  no  warranty  of  seaworthiness  in  a  time 
policy,  I  concur  with*  the  Court  of  Queen's  Bench  (and  for  the  reasons 
set  forth  in  their  judgment)  in  thinking  that,  if  a  ship,  insured  in  a  time 
policy,  is  knowingly  sent  to  sea  by  the  assured  in  an  unseaworthy  state, 
and  is  lost  by  means  of  the  unseaworthiness,  the  assured  ought  not  to 
be  allowed  to  recover  on  the  policy.  And,  further,  I  agree  that,  to 
constitute  a  defence  in  an  action  on  such  a  policy,  it  is  not  necessary 
that  the  unseaworthiness  should  have  been  the  proximate  and  immediate 
cause  of  the  loss,  provided  it  can  be  shown  to  have  been  so  connected 
with  the  loss  as  that  it  must  necessarily  have  led  to  it.  It  appears  to 
me  therefore  that,  if  the  fact  was  that  this  vessel,  in  consequence  of 
^10551  ^^^  being  sent  to  sea  in  an  unfit  ^condition,  necessarily  in- 
-'  creased  the  danger  which  led  to  her  loss,  although  at  the 
moment  when  the  danger  overtook  her  an  accidental  circumstance,  and 
not  her  unseaworthiness,  was  the  immediate  cause  of  her  destruction, 
this  would  have  afforded  a  ffood  defence  to  the  action ;  and  I  aeree  that 
this  defence  (to  support  which  evidence  was  given  by  the  defendants) 
does  not  appear  to  have  been  involved  in  the  question  submitted  to  the 
jury  by  the  learned  Judge,  or  in  the  answers  given  by  the  jury :  such 
questions  and  answers  being  confined  to  the  unseaworthiness  as  the 
proximate  and  immediate  cause  of  the  loss.  But  it  appears  to  me  that 
this  defence  is  not  raised  by  the  plea  which  confines  itself  to  stating  the 
Hnseaworthiness,  &c.,  and  then  alleges  that  hff  reoion  of  the  prtmi$e$ 
the  vessel  was  wrecked  and  lost.    I  think  that  mterpx«tinff  this  plea 
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according  to  the  ordinary  sense  of  language,  we  must  take  it  to  mean 
that  the  unseaworthiness  was  the  proximate  and  immediate  cause  of  the 
loss,  which  clearly  was  not  the  case.  If  it  was  intended  to  allege  that 
the  unseaworthiness  occasioned  the  loss  by  leading  to  a  state  of  things 
out  of  which  the  loss  arose,  the  facts  should  have  been  so  pleaded,  not 
us  matter  of  form,  but  of  substance ;  for  it  is  plain  that  the  plea,  in  its 
present  form,  would  by  no  means  inform  the  opposite  party  of  the  nature 
of  the  defence  intended  to  be  set  up. 

I  am  therefore  of  opinion  that  the  decision  of  the  Court  of  (^ueen*s 
Bench  should  be  reversed. 

2«Iartin,  B.,  then  stated  that 

Pollock,  C.  B.,  was  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  reversed.  Judgment  reversed. 

Whether  there  is  any  implied  war-  subsequent  loss  by  a  peril  of  the  sea, 
ranty  of  seaworthiaess  in  a  time  policy,  to  which  the  omission  to  repair  docs 
and,  if  so,  to  what  extent  it  is  to  be  not  contribute  in  any  way,  the  insurers 
carried,  are  points  which  are  not  yet  are  nevertheless  liable.  The  question 
fully  settled  in  this  country.  In  Pad-  arose  nakedly  in  Jones  v,  Ins.  Co.,  2 
dock  V.  Franklin  Ins.  Co.,  11  Pick.  Wallace  Jr.  278,  where,  to  an  action 
227,  which  was  the  case  of  a  policy  on  a  time  policy,  there  were  pleas 
effected  during  the  course  of  a  voyage,  simply  alleging  unseaworthiness  at  the 
for  the  residue  of  its  term^  it  was  con-  commencement  of  the  particular  voyage, 
sidered  that  there  was  such  a  warranty,  and  also  at  the  commencement  of  the 
though  it  was  to  be  construed  very  risk,  and  the  pleas  were  held  bad  on 
liberally,  according  to  the  circumstances  demurrer,  on  the  authority  of  Small  v, 
of  the  vessel  at  the  time  the  policy  Gibson.  In  the  course  of  the  opinion 
attached.  In  American  Ins.  Co.  v,  of  the  Court,  however,  it  was  said : 
Ogden,  15  Wend.  532,  20  Wend.  '*  It  may  be  true,  also,  that  there  is 
287,  it  was  assumed  that  such  a  war-  in  a  time  policy  a  warranty  of  sea- 
ran  ty  existed  at  the  commencement  of  worthiness  at  the  commencement  of 
a  voyage,  during  the  term  insured ;  the  risk,  so  far  as  it  lay  in  the  power 
but  it  was  held  that  subsequent  unsea-  of  the  assured  to  effect  it,  so  that  if  the 
worthiness  at  an  intermediate  port,  was.  ship  had  met  with  damage  before,  and 
no  defence  to  an  action  on  the  policy,  could  not  have  been  repaired  bj  the 
where  the  loss  was  clearly  oot  occa-  exercise  of  reasonable  care  and  pains, 
sioned  or  affeoted  by  the  intervening  and  was  not,  the  policy  would  not 
unseaworthiness.    So  in  Capen  v.  Wash-  attach." 

ington  Ins.  Co.,  12  Cush.  517,  where  That  in  ascertaining  the  liability  of 
the  subject  was  much  discussed,  the  an  insurer,  the  proximate,  and  not  the 
court  were  of  opinion  that  where  a  remote  cause  of  loss,  is  to  govern,  is 
time  policy  is  made  after  a  voyage  has  fully  recognised  by  the  American  de- 
begun,  there  is  "no  actual  warranty  that  cisions.  It  was  so  in  American  Ins. 
the  vessel' was  then  seaworthy  and  Co.  v,  Ogden,  15  Wend.  532,  20 
should  continue  so,  but  only  an  obliga-  Wend.  287,  and  Capen  r.  Washington 
tion  on  the  part  of  the  insured  to  keep  Ins.  Co.,  12  Cush.  517,  which  were 
the  vessel  tight,  staunch,  and  strong,  both  cases  of  time  policies,  where  there 
80  far  as  was  in  his  power.  It  was  was  existing  or  subsequent  unsea worthi- 
therefore  held,  that  though  this  obliga-  ness,  which  did  not,  however,  contribute 
tion  is  not  complied  with^  if  there  is  a  to  the  loss.     And  it  may  now  be  con- 
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sidered  as  settled  that  wliere  there  is  a  Dixon,  5  Mees.  &  Welsby  409,  8  Id. 

loss  by  a  peril  insured   against,  the  895,  in  which  the  point  was  expressly 

insurers   will    be    liable,   though  the  decided,  it  can   hardly  be  contended 

remote  cause  of  the  loss  is  the  negli-  with   success,  that  if  the  owner  has 

gencc  of  the  master  or  crew  :  Patapscc  once  complied  with  the  warranty  of 

Ins.  Co.  V,  Coulter,  3  Peters  222;  Ins.  seaworthiness,   he   can    afterwards  be 

Co.   of   Alexandria  v.   Lawrence,   10  affected  by  the  negligence  of  ifte  master 

Peters  507  ;  Waters  v.  Merchants',  &c.,  or  crew,  in  any  way,  where  the  actual 

Ins.  Co.,  11  Peters  213;  Sherwood  v,  loss  is  by  a  peril  of  the  sea. 

Gen.  Marine  Ins.  Co.,  14  Howard  352;  It  must  be  admitted,  however,  that 

Williams  v.  Suffolk  Ins.  Co.,  3  Sumn.  unless  the  implied  warranty  or  obliga- 

270;    Nelson  v.   Suffolk   Ins.   Co.,  8  tion  of  seaworthiness  is  to  be  considered 

Cush.  477 ;  H^ckens  v.  People's  Mutual  as  entirely  and  absolutely  inapplicable 

Ins.   Co.,  11   Foster  238 ;    Peters  v,  to  time  policies,  the  language  of  the 

Phoenix  Ins.   Co.,  .3  Serg.  &  R.  25;  majority  of  the  Court  in  the  case  in 

American  Ins.  Co.  v.  Insley,  7  Barr  the  text,  carries  the  doctrine  of  projd- 

223 ;  Georgia  Ins.,  &c.,  Co.  v.  Dawson,  mate  causes  very  far.     That  doctrine 

2   Gill   365;    Firemen's  Ins.   Co.   t;.  is  intelligible   enough   within  certain 

Powell,  13  B.  Monroe  311;  Perrin  v,  limits.     Where  a  yessel,  under  a  time 

Protection  Ins.  Co.,  11  Ohio  147 ;  St.  policy,  leaves  port  in  an  unseaworthy 

Louis  Ins.  Co.  v.  Glasgow,  8  Missouri  condition,  and  is  afterwards  destroyed 

713 ;  Street  v,  Augusta  Ins.  &  Bank  by  fire,  or  is  taken  by  pirates;  or  the 

Co.,  12  Richard.  Law  13;   Henderson  unseaworthiness  consists  id  the  absence 

V.  Western  Marine  &  Fire  Ins.  Co.,  10  of  some  article  of  apparel  or  furniture, 

Robinson,  La.,  164.  which,  under  the  actual  circumstances 

There  are  some  of  the  earlier  autho-  o^   t^e    loss,   is  wholly   unimportant, 

rities  which  hold,  indeed,  that  where,  there  is  plainly  no  connection  of  cause 

in  the  case  of  a  voyage  policy,  the  and  effect  which  could  reasonably  affect 

vessel,  by  the  negligence  of  the  master  t^e  insurance.     On  the   other  hand, 

and  crew,  leaves  an  intermediate  port  ^ven  if  there  be  such  a  connection  of 

in  an  unseaworthy  condition,  the  under-  cause  and  effect  perceptible,  as  where 

writers  are  not  liable  for  a  subsequent  *  vessel  goes  ashore  from  the  negligence 

loss :  Paddock  v.  Franklin  Ins.  Co.,  11  of  the  watch,  or  takes  fire  from  the 

Pick.  227 ;   Hazard  v.  New  England  tsareless  use  of  a  candle  by  a  seaman, 

Marine  Ins.  Co.,  1  Sumn.  230;  Stewart  this  negligence  or  carelessness  is  in  no 

V.  Tenn.  Ins.  Co.,  1  Humph.  242;  Du-  way  imputable  to  the  insured,  is  no 

peyre   v.   Western,  &o.,   Ins.    Co.,  2  breach  of  any  contract  or  warranty  on 

Robinson,  Louisiana,  457.     These  de-  bis  part,  and,  indeed,  is  an  element  of 

cisions  would  probably  be  considered  causality  which   he  may  expect  to  be 

as   applicable   to  time   policies.     But  relieved  against.     But  where  there  is 

they  are  hardly,  if  at  all,  reconcilable  i^ot  only  unseaworthiness,  but  also  a 

with  those  last  cited,  notwithstanding  causal  connection,  more  or  less  clear, 

the  distinction  attempted  in  Copeland  between  it  and  the  actual  loss,  a^  where 

V.  New  England  Marine  Ins.  Co.,  2  the  insured  deliberately  sends  his  ship 

Mete.  432,  between  negligence  in  a  to  sea,  or  places  her  in  a  positien  of 

master  in  his  nautical  capacity,  and  as  peril,  in  a  condition  which  unfits  her 

agent  for  the  owners  in  fitting  the  to  resist  the  violence  of  the  elements, 

vessel  for  sea.     Indeed,  since  the  turn  and  she  is  in  fact  lost  by  the  violence 

given  to  the  authorities  by  Sadler  v.  of  the  elements,  it  seems  to  be  too 
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much  to  assert  that  only  the  proximate  loss  would  have  occurred,  had  there 
cause  is  to  be  looked  to.  How  is  it  been  no  breach  of  duty  on  his  part, 
possible  in  such  a  case  to  separate  the  but  that  it  necessarily  must  have  done 
two  causes,  and  say  that  if  tlie  vessel  so.  To  leave  it  as  a  mere  open  question 
had  been  entirely  seaworthy,  the  loss  to  a  jury,  in  this  country  at  least, 
would  still  have  occurred  ?  Does  it  would  be  to  guarantee  a  verdict  against 
lie  in  the  mouth  of  the  insured,  who  the  insurers,  in  almost  every  case, 
has  broken  his  contract  or  failed  in  his  It  is  proper,  in  conclusion,  to  call 
duty,  to  wake  such  an  allegation  ?  It  the  reader's  attention  to  the  fact  that 
is  this  very  difficulty,  if  not  impossi-  though  the  decision  in  the  Queen's 
bility,  of  distinguishing  between  these  Bench,  reported  6  Ell.  &  Bl.  937,  is 
elements  of  causality,  which  is  one  of  reversed  in  the  case  in  the  text,  the 
the  chief  grounds  for  the  implication  doctrines  of  the  majority  of  the  judges 
of  a  warranty  of  seaworthiness  in  a  of  the  Exchequer  Chamber  did  not 
voyage  policy.  If,  to  be  sure,  as  is  receive  the  assent  of  Crompton,  J.^  nor 
said  by  Baron  Bramwell^  there  is  no-  of  Cockburn,  C.  J.,  who  merely  con- 
thing  wrong  in  sending  a  vessel  to  sea  curred  in  the  reversal  on  a  point  of 
in  an  unseawortfiy  condition,  but  the  pleading.  It  does  not  appear'whether 
only  wrong  is  making  a  claim  founded  Chief  Baron  Pollock  agreed  with  the 
thereon,  there  is  an  end  to  the  ques-  latter  or  with  the  majority  on  the 
tion.  But  if^  on  the  ground  as  well  general  question.  It  follows  that,  as 
of  good  faith  to  the  insurer,  as  of  public  the  Court  of  Queen's  Bench  were 
policy,  it  is  wrong  so  to  do,  then,  unanimous,  of  eleven  judges  who  have 
whether  the  corresponding  duty  be  in  altogether  heard '  the  cause,  six,  and 
the  nature  of  a  strict  warranty,  or  only  perhaps  seven,  are  opposed  in  opinion 
a  qualified  undertaking,  it  is  submitted  to  the  accidental  majority  in  the  Ex- 
that  it  lies  on  the  insured  to  show,  not  chequer  Chamber, 
merely  that  possibly  or  probably  the 
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(Error  from  the  Queen's  Bench.) 

GEORGE  PEMBERTON,  Executor  of  SARAH  SHUTER,  v.  JOHN 
CHAPMAN,  PubUc  Officer  of  the  Union  Bank  of  LONDON. 

July  5. 

Payment  by  a  debtor  of  a  testator,  and  delivery  by  a  bailee  of  chattels  biiled  by  the  testator, 
to  a  feme  covert  who  is  appointed  executrix,  are  valid  as  against  her  eo-exeoutor,  thoagh  the 
hnsband  of  the  exeeutrix  never  assented  to  his  wife  acting  as  exeeatrix,  and  sabseqnently  to 
the  payment,  reftised  to  allow  her  to  act,  and  although  on  that  ground  probate  was  refused 
to  her,  if  the  payment  and  delivery  were  made  bon&  fide  at  the  request  of  the  executrix  as 
such,  without  knowledge,  by  the  party  paying  and  delivering,  of  the  dissent  of  the  husband, 
though  with  knowledge  that  she  was  a  feme  covert.  So  held  by  the  majority  of  the 
Exchequer  Chamber,  affirming  the  judgment  of  the  Queen's  Bench ;  Cockburn,  C.  J.,  and 
B  ram  well,  B.,  dissenting. 

party  in  the  Court  of  Exchequer  Chamber  is  to  have  costs  where  the  judgment  below  is 
affirmed. 

First  count  by  plaintiff,  as  executor  of  Sarah  Shuter,  for  money  had 
and  received  and  lent  to  the  bank  in  the  life  of  the  testatrix.     There 
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was  also  a  count  in  trover  for  bonds  and  securities  of  testatrix  converted 
by  the  bank  since  her  death. 

Plea  3,  to  first  count:  that  testatrix,  bj  her  will,  appointed  one  Sarah 
McOill  and  plaintiff  executrix  and  executor  thereof;  and  that,  after  the 
death  of  th4  testatrix,  Sarah  McGill  took  upon  herself  the  "  burthen 
of  the  execution  thereof;  and,  afterwards  and  before  action,  the  said 
copartnership  satisfied  and  discharged  the  plaintiff's  claim,  in  respect 
of  the  matters  herein  pleaded  to,  by  payment  to  the  said  Sarah  McGill 
as  such  executrix  at  her  request." 

Pleai  6,  to  the  whole  declaration,  averred  the  appointment  of  Sarah 
McGill  as  executrix,  and  her  taking  upon  herself  the  burthen  of  the 
execution  of  the  will,  as  in  plea  3,  and  then  proceeded :  ^'  and,  after* 
^1 0^)71  ^^^^^  ^^^  before  ^action,  the  said  copartnership  satisfied  and 
-■  discharged  the  plaintiff's  claim  in  respect  of  the  first  count,  by 
payment  to  the  said  Sarah  McGill  as  such  executrix  at  her  request,  and 
delivered  to  her  as  such  executrix  and  at  her  request  the  said  bonds  and 
securities  for  money  in  the  last  count  mentioned;  which  is  the  supposed 
conversion  thereof  in  the  last  count  mentioned,  and  all  which  moneys 
80  paid  to  her  by  the  said  copartnership,  and  bonds  and  securities  for 
money  so  delivered  to  her  by  the  said  copartnership,  the  said  Sarah 
McGill  hath  duly  administered. 

Replication  2,  to  plea  3.  That,  before  and  at  the  time  of  the  making 
of  the  last  will  of  the  testatrix,  and  from  thence  hitherto,  the  said  Sarah 
McGill  was  the  wife  of  one  Peter  McGill,  who  is  still  alive ;  that  she 
was  appointed  executrix,  without  the  knowledge  or  consent  of  the  said 
Peter  McGill ;  and  that  he  never  took  upon  himself,  or  on  Sarah  his 
wife,  the  execution  of  the  will,  and  never  in  any  way  consented  to  Sarah 
his  wife  taking  on  herself,  or  him,  the  execution  of  the  said  will,  and 
wholly  dissented  therefrom.  That  Peter  McGill  never  in  any  manner 
administered,  or  consented  to  Sarah  his  wife  ever  in  any  manner 
administering,  any  of  the  ^oods  and  chattels  which  were  of  the  testa- 
trix to  be  administered.  That,  after  the  death  of  the  testatrix,  probate 
was  granted  by  the  Archbishop  of  Canterbury  to  the  plaintiff  alone; 
that  it  was  always  refused  to  Sarah  McGill,  although  she  applied  to  be 
joined  in  the  probate ;  and  that  the  payment  by  the  copartnership  was 
voluntarily  made  to  the  said  Sarah  McGill,  without  the  knowledge  or 
consent  of  Peter  McGill  and  of  the  plaintiff,  or  either  of  them,  the 

^10^81  cop^^^^^^shiPf  ^^  ^^^  ^^™®  *^h®  payment  was  made,  well  know* 
-<   ing  that  Sarah  McGill  was  a  married  woman. 

Replication  1,  to  so  much  of  plea  6  as  relates  to  count  1,  similar  to 
replication  2  to  plea  3,  with  the  addition  of  a  denial  of  the  averment, 
in  plea  6,  that  Sarah  McGill  had  duly  administered. 

Replication  2,  to  so  much  of  plea  6  as  relates  to  the  count  in  trover, 
similar  to  the  replication  to  the  first  part  of  that  plea,  except  that  an 
averment  that  the  bonds  and  securities  were  delivered  voluntarily,  and 
with  notice  of  the  coverture,  was  substituted  for  the  averment  that  the 
payment  was  so  made. 

Demurrers  to  each  of  these  three  replications.     Joinder. 

The  Court  of  Queen's  Bench  gave  judgment  for  the  defendant  on 
these  demurrers. (a) 

Error  having  been  alleged  and  denied,  the  case  was  argued  in  the 

(a)  gee  Pemberton  v.  Chapman,  7  B.  A  B.  210  (E.  C.  L.  R.  yoL  90). 
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Exchequer  Chamber,  before  Cockburn,  C.  J.,  Pollock,  C.  B.,  Cresswell, 
Crowder,  and  Willes,  Js.,  and  Bramwell  and  Cbannell,  Bs.,  on  29th 
April  and  let  May,  1857,  by  Sir  Fitzroy  Kelly  for  the  plaintiff  and  Q. 
Rochfort  Clarke  for  the  defendant.  The  argument  was  not  completed 
on  these  days.  On  14th  June,  1857,  the  argument  was  resumed  before 
Cockburn,  C.  J.,  Pollock,  C.  B.,  Williams  and  Willes,  Js.,  and  Bram- 
well, Watson,  and  Channel!,  Bs.^  when  Vnthank  was,  in  the  absence  of 
Sir  F.  Kelly,  heard  in  reply. 

The  arguments  were,  in  substance,  similar  to  those  in  the  Court  below. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  on  the  Bench,  the  learned  Judges 
now  delivered  judgment  seriatim. 

*Bkamw£LL,  B. — I  am  of  opinion  that  the  plaintiff  is  entitled   r^ci  acq 
to  judgment.  *- 

As  a  matter  of  reasoning,  the  case  seems  to  me  clear.  The  difficulty 
is  supposed  to  arise  from  two  conflicting  rules  of  law :  one,  that  a  feme 
covert  may  be  appointed  executrix ;  the  other,  that  she  cannot  act  or 
accept  an  estate  or  office  except  by  and  with  her  husband's  consent. 
But  the  truth  is,  there  is  no  such  conflict,  as  a  little  examination  of  the 
first  supposed  proposition  will  show.  It  is  sufficiently  accurate  for  all 
ordinary  purposes  to  say  that  a  feme  covert  may  be  appointed  executrix, 
or  to  say  that  A.  may  appoint  B. ;  but  the  appointment  is  not  a  consti- 
tuting of  the  person  as  executrix  or  executor,  but  is  a  nomination  to  that 
office,  acceptance  of  which  is  essential  to  make  the  nomination  effectual. 
If  A.  is  appointed  executor  of  B.,  A.  must  accept  the  office  to  make  him 
executor;  if  A.'s  wife  is  appointed,  there  must  be  an  acceptance  of  the 
office.  By  whom  ?  The  wife  alone  ?  It  seems  to  me  clearly  not :  she 
cannot  accept  it  without  her  husband's  consent.  The  authorities  and 
reason  of  the  thing  are  to  the  contrary.  Wms.  Exor.  166,  3d  ed.,(a) 
citing  Godolphin,  part  2,  c.  10,  sect.  2,  3,(6)  is  express  and  in  point.  So 
also  the  authorities  collected  in  Wms.  Exor.  part  3,  book  1,  c.  4,  are 
conclusive  to  show  that  the  husband's  consent  is  necessary  to  all  acts  of 
administration ;  but  it  is  impossible  to  suppose  the  wife  can  accept  the 
office  and  yet  have  neither  the  power  nor  duty  of  acting.  If  she  can 
accept  the  office,  a  dilemma  is  presented  to  which  no  answer  has  been 
given.  If  she  commits  a  devastavit  she  either  does  it  with  impunity  or 
makes  her  ^husband  liable  for  its  consequences,  contrary  to  all  r^iQgn 
analogy.  It  has  been  said  she  commits  it  with  impunity,  that  ^ 
the  testator  has  chosen  to  nominate  her,  and  that  no  one  can  object  to  a 
payment  to  his  nominee.  This  answer  is  full  of  errors.  If  I  am  right 
in  saying  the  nomination  is  only  effectual  if  the  husband  consents,  then 
the  nomination  is  only  conditional,  and  the  condition  has  not  been  ful- 
filled. But  assume  it  to  be  absolute :  I  deny  that  the  testator  has  a . 
right  to  appoint  an  irresponsible  executrix.  Suppose  he  is  insolvent. 
Is  it  conceivable  that  any  rational  system  of  law  will  permit  him  to  give 
his  property  away  from  his  creditors  under  the  guise  of  committing  its 
administration  to  one  irresponsible  for  a  breach  of  duty  in  the  adminis- 
tering ?  Then  it  is  said  the  husband  may  be  liable,  that  a  devastavit  is 
a  wrong  in  the  wife,  and  that  the  husband  is  liable  for  it,  as  for  her 
slanders  or  batteries.     I  do  not  stop  to  consider  whether  the  first  part 

(a)  See  Vol.  1,  p.  202  (6th  ed.),  Part  1,  B.  3,  o.  1. 
(6)  Orphan's  Legao/i  p.  110  (3d  ed.). 
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of  this  proposition  is  well  founded.  Assume  it  to  be  a  wrong  when 
committed:  the  husband  claims  the  right  to  prevent  her  committing 
it.  lie  can  or  he  cannot  prevent  her  slandering  or  beating:  if  he 
can,  he  ought;  if  he  cannot,  it  is  an  inevitable  mischief:  and  in 
either  case  he  must  take  the  consequences.  But  here  he  says:  '4 
desire  that  she  may  not  have  the  opportunity  of  doing  wrong.  I  do 
prevent  her.  I  will  not  let  her  administer."  Has  he  not  the  right  to 
say  so?  If  not,  he  has  not  the  same  right  to  prevent  her  committing 
this  as  he  has  to  prevent  her  committing  other  wrongs.  It  may  be  said 
this  reasoning  only  shows  that  the  husband  in  this  case  might  have  pre- 
vented her  but  did  not.  But  the  answer  is,  that  his  assent  is  necessary 
to  her  rightful  acceptant;e  of  the  office  of  executrix.  That  without  that 
'^'lOSH   ^^^^^^  *^^^  ™^7  wrongfully  administer,  no  doubt  as  she  might 

-■  though  not  named  as  executrix ;  that  that  affords  no  protection 
to  the  defendants  who  have  dealt  with  her,  any  more  than  though  she 
had  not  been  named  executrix,  though  it  may  possibly  give  them  a  cause 
of  action  against  her  and  her  husband  for  the  wrong  done  by  her  false 
assumption  of  authority.  I  say,  therefore,  the  case  is  in  an  unanswer- 
able dilemma.  It  was  said  it  would  be  very  inconvenient  if  a  married 
woman  had  to  wait  for  her  husband's  assent  to  her  administering.  Bot 
for  this  the  same  remedy  would  be  applicable  as  in  other  cases  where  the 
executor  is  at  a  distance.  Besides,  I  do  not  suppose  the  law  intends 
that  married  women  executrixes  live  apart  from  their  husbands,  or,  if 
they  do,  that  they  live  nearer  to  the  place  where  the  assets  are  to  be 
administered,  where  the  husband  could  administer  without  consulting  bis 
wife :  1  Wms.  Ex.  3d  ed.,  p.  167.(a)  It  was  said  that  here  the  probate 
enured  to  the  benefit  of  all  named,  and  that  even  now  the  husband  might 
assent,  and  his  wife  and  he  administer,  and  that  they  might  have  been 
compelled  to  be  a  party  to  the  action.  To  this  there  are  two  answers. 
The  first  is,  that  the  question  does  not  arise  on  the  pleadings :  the  second 
is,  that,  supposing  the  husband  and  wife  could  have  been  compelled  to 
join,  a  remedy  seems  given  by  the  writ  of  summons  ad  sequendum  simal; 
see  Wms.  Bxors.  3d  ed.,  p.  1467.(6)  Whether  that  is  so  or  not,  it  is 
certain  that,  if  the  plaintiffs  are  right  in  substance,  no  trick  of  the  plead- 
ings can  defeat  them.  And  on  this  point  Mr.  Unthank's  argument  and 
his  illustration  should  be  borne  in  mind.  The  probate  is  a  mere  declara- 
'*'10621  ^^^^  *^^  ^^^  Court  that  the  testator  has  so  willed  it.     Suppose 

^  a  popish  recusant  had  been  appointed  executor,  must  he  hare 
joined?  Or,  in  default  of  doing  so,  must  the  estate  be  uncollected? 
Then  it  was  said  that  by  the  appointment,  till  the  husband  dissents,  the 
property  vests  in  the  wife.  To  that  I  do  not  agree.  In  whom  does  it 
vest  in  case  of  an  appointment  of  an  adult  male  who  renounces,  where- 
upon administration  testamento  annexe  is  granted  to  some  one  else. 
In  the  person  so  named  in  the  will  ?  If  so,  how  is  it  that  he  has  not  to 
make  a  conveyance  to  the  administrator,  and  why  is  it  the  administrator 
can  maintain  an  action  for  injury  to  the  property  done  before  the  date 
of  his  administration  ?  Besides,  if  such  a  doctrine  were  true  of  chattels 
real  and  personal,  why  is  it  true  of  a  chose  in  action,  which  does  not  of 
necessity  require  an  owner  ?  It  may  be  said.  In  whom  is  the  propert/ 
in  the  assets  where  the  married  woman  is  appointed  ?  I  say,  where  it  is 
when  an  adult  male  is  appointed  who  will  not  administer,  viz.,  in  the 

(a)  See  ToL  1,  p.  203,  note  (<),  5th  ed.). 

(6)  See  vol.  2,  p.  1692,  note  (r)  (6th  ed.),  Part  5,  B.  1,  c.  1. 
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• 

Ofdinarj  till  the  appointment  of  an  administrator,  whose  title  relates 
back  to  the  death  of  the  deceased  sufficiently  to  enable  him  to  recover 
in  respect  of  causes  of  action  prior  to  the  letters  of  administration, 
though  he  must  wait  till  they  are  granted  before  he  commences  his  action. 
Foster  v.  Bates,  12  M.  &  W.  226,t  is  in  point.  The  authorities  seem 
decisive  that  the  husband's  consent  is  necessary  to  the  wife  acting; 
Yearb.  Hil.  2  H.  7,  fo.  15,  A.  pK  28,  confirmed  6  Mod.  93  ]{a)  1  Sider- 
fin  188,(6)  2  W.  Blackstone  801;((?)  Russel's  Case;(d)  and  numerous 
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others.  As  to  the  authorities  to  the  contrary.  Com.  Dig.  Baron 
*^and  Feme  (P  8.),  must  be  read  in  connection  with  what  he  says 
in  AdminiBtration  (D),  to  which  he  refers ;  and  then  it  appears  he  means 
that  probate  granted  to  her  is  valid,  whether  the  husband  has  consented 
or  not ;  as  to  which  there  can  be  no  doubt,  on  the  presumption  the  Court 
acted  on  the  husband's  assent.     See  Adair  v.  Shaw,  1  Sch.  &  Lef.  266. 

It  remains  to  consider  the  pleadings.  The  third  plea  is  clearly  good ; 
it  is  payment  to  one  of  several  executors.  But  to  my  mind  the  replica- 
tion is  more  than  good ;  for  it  not  only  alleges  that  the  husband  did  not 
consent,  but  it  adds  that  he  dissented ;  so  that,  supposing  that  there  is 
any  presumption  of  assent  by  the  husband  (which  I  do  not  think  there 
is,  certainly  not  unless  he  or  the  wife  are  parties  to  the  question),  that 
presumption  is  rebutted.  The  observation,  however,  of  the  Court  of 
Queen's  Bench,  viz.,  that  it  must  be  assumed  the  payment  was  before 
the  dissent,  I  think  well  founded.  For  similar  reasons  I  think  the  sixth 
plea  good,  and  also  the  second  replication  to  it.       ' 

With  respect  to  the  judgment  of  the  Court  below,  the  paragraph  («) 
beginning  "the  right  of  an  executor"  is  no  doubt  strictly  correct:  but 
it  must  be  borne  in  mind  that  it  applies  to  the  case  of  a  person  who  has 
consented  to  act,  and  therefore  in  the  case  of  a  wife  assumes  (I  say)  her 
husband's  consent.  So  the  first  part  of  the  next  paragraph  I  wholly 
agree  to :  but,  with  great  respect,  I  ask.  What  authority  is  there  for  the 
position  implied  in  the  expression  that  an  executrix  cannot,  without  her 
husband's  assent,  take  upon  herself  the  general  administration  of  the 
estate  ?  I  say  she  cannot,  without  that  assent,  administer  at  all^  except 
tortiously.  It  is  said  *there  is  no  authority  or  principle  of  law  r*i  a^i 
to  warrant  the  conclusion  that  a  bonS  fide  payment  to  a  feme  ■- 
covert  named  executrix,  the  husband  not  assenting,  is  void ;  but  is  there 
any  to  show  it  is  valid  ?  The  suggestion,  that  if  he  afterwards  assented 
it  would  be  good,  would  be  equally  true  if  he  had  been  named  executor, 
and  the  wife  not,  and  the  payment  had  been  to  her.  In  the  next  para- 
graph Mrs.  McGill  is  called  the  executrix.  I  say  she  never  was.  The 
question  of  hardship  is  scarcely  worth  adverting  to :  but  the  defendants 
might  have  protected  themselves  against  paying  twice :  as  it  is,  there  is 
no  protection  for  the  estate  receiving  once.  And,  after  all,  the  hard- 
ship is  only  that  which  arises  in  other  cases  where  parties  deal  with  a 
married  woman  incompetent  on  that  account  to  act.  No  doubt  it  is  not 
desirable  to  multiply  the  number  of  such  cases ;  and  I  only  refer  to  them 
to  show  there  is  no  novelty  in  the  hardship  now  complained  of. 

Bramwell,  B.,  then  read  the  judgment  of 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court  of 

(a)  Jenkins  v.  Plombe.  (6)  Cookes  v.  BeUamj. 

(e)  Thrustout  dem.  Levick  «.  Coppin.  {d)  5  Rep.  27  a. 

(«)  7  S.  ft  B.  217  (E.  C.  L.  R.  yoL  >0). 
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Queen's  Bench  must  be  reversed,  on  the  ground  that  Mrs.  Sarah  Eliza- 
beth Shustcr  McGill,  to  whom  the  defendants  plead  that  they  made 
payment  as  the  executrix  of  the  will  of  Sarah  Shuter,  to  whose  estate 
the  money  sued  for  by  the  plaintiff  as  executor  of  such  Sarah  Shuter 
was  due,  was  not  in  point  of  law  her  executrix,  and  consequently  that 
such  payment  to  her  affords  no  answer  to  the  plaintiff's  demand. 

To  constitute  an  executor  two  things  are  necessary :  not  only  the 
appointment  of  the  particular  individual  by  the  testator,  bat  also  the 
4,|/x/>r-|   acceptance  of  the  office  by  *the  person  appointed.     It  is  true 

-■  that  the  executor  acquires  a  right  to  the  goods  of  the  deceased 
by  virtue  of  the  will  alone,  independently  of,  and  antecedently  to,  the 
grant  of  probate ;  and  it  is  equally  true  that  his  right  accrues  from  the 
moment  of  the  testator's  death.  But  it  appears  to  me  plain  that  this  is 
only  by  relation  back  from  the  time  of  the  acceptance  of  the  executorship 
to  the  testator's  death ;  and  that,  prior  to  such  acceptance,  neither  the 
rights  or  duties  of  executor  could  accrue.  It  can  hardly  be  contended 
that  a  testator  can,  by  the  mere  appointment  of  an  executor,  impose  the 
burthen  of  the  office  on  one  unwilling  to  assume  it,  or  that  the  estate  of 
the  testator  would  thereby  vest  in  one  who  repudiated  the  office  and 
declined  to  deal  with  the  property,  in  order  to  carry  out  the  proviBions 
of  the  will.  But,  if  this  be  so,  in  the  view  I  take  of  this  case  there  was 
no  acceptance  of  the  executorship  by  the  alleged  executrix.  An  accept- 
ance there  indeed  was  in  point  of  fact,  but  none  in  point  of  law.  Mrs. 
McGill  took  upon  herself,  no  doubt,  to  deal  with  the  estate  of  the  tes- 
tatrix in  such  a  manner  as  would  have  constituted  an  acceptance  of  the 
executorship  in  a  person  not  labouring  under  a  disability  to  accept  it. 
But  Mrs.  McGill  was  a  married  woman,  and,  in  thus  taking  upon  her- 
self the  office  of  executrix,  acted  without  the  assent  of  her  husband. 
Now,  the  authorities  cited  in  the  course  of  the  argument  appear  to  me 
to  establish  conclusively  that  a  feme  covert  cannot  become  an  executrix 
without  the  assent  of  her  husband,  express  or  implied.  And,  indeed, 
to  hold  otherwise  would  lead  to  one  or  other  of  these  startling  con- 
sequences :  either  you  must  set  at  nought  a  fundamental  principle  of 
our  law,  that  a  wife  cannot  bind  her  husband  in  a  pecuniary  liability 
*10661  ^^^^^^^  ^^^  consent,  or  ^(as  an  action  could  not  be  brought 

^  against  the  wife  without  joining  the  husband)  there  would  be  an 
absolute  impunity  to  the  wife  in  case  of  a  devastavit.  Reason,  there- 
fore, and  authority  appear  to  me  to  coincide  in  establishing  that  a  wife, 
without  her  husband's  authority,  cannot  take  upon  herself  to  act  as 
executrix.  There  may  indeed  be  cases  where  the  assent  of  the  husband 
must  be  presumed,  or  where  the  husband,  having  permitted  the  wife  to 
act,  may  be  estopped  from  denying  her  authority :  but  no  difficulty  of 
that  sort  arises  here ;  it  is  expressly  averred  in  the  replications,  and 
admitted  on  the  record,  that  the  wife  here  took  upon  herself  the  office 
of  executrix  without  the  assent  of  the  husband.  In  the  absence  of  such 
assent  Mrs.  McGill,  though  she  took  on  herself  to  act  as  the  executrix 
of  the  testatrix,  never  was  in  law  the  executrix.  It  follows  that  a  pay- 
ment made  to  her  on  account  of  a  debt  due  to  the  estate  of  the  testatrix 
was  not  paid  to  a  party  authorized  to  receive  it,  and  affords  no  answer 
to  the  claim  of  the  lawful  executor.  The  reasoning  by  which  the  judg- 
ment of  the  Court  below  is  sought  to  be  supported  appears  to  me  to 
proceed  on  the  fallacious  ground  that,  because  an  executor  may,  before 
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probate,  proceed  to  do  certain  acts,  and,  amongst  others,  to  collect  debts 
dae  to  the  deceased,  therefore  a  married  woman  taking  upon  herself  to 
act  as  executrix,  without  her  husband's  assent,  may  do  the  same.  But 
in  the  former  case  the  executor,  by  taking  upon  himself  so  to  act, 
accepts  the  office  and  becomes  to  all  intents  and  purposes  executor 
(although  he  may  require  probate  as  the  proper  evidence  of  his  character 
in  a  Court  of  law) ;  whereas  a  married  woman  cannot,  by  acting  as 
executrix,  accept  and  take  upon  herself  the  office  till  the  assent  of  the 
husband  is  obtained.  In  *the  former  case  the  acts  are  good  r^in^n 
and  valid,  though  done  before  probate,  be(Jause  done  by  a  law-  ^ 
ful  executor ;  in  the  latter  they  are  invalid,  because  done  by  a  person 
who  never  was  executrix.  I  am  not  insensible  to  the  hardship  that 
may  be  inflicted  on  a  party  making  a  payment  under  such  circumstances 
bon&  fide  to  a  married  woman  acting  as  executrix ;  but,  on  the  other 
hand,  great  mischief  might  arise  from  allowing  a  married  woman  to  dea? 
with  the  estate  of  a  deceased  testator  under  circumstances  where  shw 
could  not  be  made  responsible ;  and  persons  indebted  to  the  estate  of  & 
deceased  testator  may  easily  protect  themselves  in  paying  to  a  feme 
covert  executrix,  by  taking  care  to  ascertain  that  the  husband  is  an 
assenting  party  to  the  payment.  But,  independently  of  all  argument 
derived  from  expediency,  I  am  of  opinion  that,  on  reference  both  to 
principle  and  authority,  the  replications  on  this  record  afford  a  suffi- 
cient answer  to  the  pleas ;  and  that  our  judgment  should  therefore  be 
for  the  plaintiff. 

WiLLES,  J. — It  appears  to  me  that  the  judgment  of  the  Queen's  Bench 
ought  to  be  affirmed. 

The  question  is,  whether  a  payment  bonfi  fide  made  to  a  married 
woman  executrix  by  a  person  who  knew  she  was  married,  but  not  of  any 
other  disability,  the  husband  not  having  authorized  her  to  receive  such 
payment,  and  having  subsequently  dissented  from  her  taking  upon  her 
the  office  of  executrix,  and  probate  having  subsequently  been  granted  to 
a  co-executor  and  refused  to  her,  operates  to  discharge  the*  debtor  as 
against  such  co-executor.  I  am  of  opinion  that  it  does.  A  married 
woman  may  be  appointed  executrix ;  and,  if  her  husband  allow  her  to 
act,  she  is  clothed  by  the  will  *with  all  the  same  powers  as  if  r^ciQgo 
she  were  a  feme  sole.  It  is,  however,  laid  down,  that  she  cannot  *- 
take  upon  her  the  office  without  the  consent  of  her  husband,  so  as  to 
charge  him  with  liability  for  her  acts,  and  that  he  may  interfere  and 
prevent  her  from  acting  as  executrix. 

This  restriction  upon  the  authority  of  a  feme  covert  as  executrix  was 
introduced  for  the  protection  of  the  husband ;  and  it  ought  not  to  be 
extended  beyond  what  is  necessary  for  that  purpose.  In  the  present 
case,  as  between  the  testator's  estate  and  the  debtor,  the  debt  has  been 
paid  to  a  person  appointed  by  the  testator  as  his  agent  to  receive,  and 
who  was  capable  of  being  so  appointed  such  agent,  either  by  act  inter 
vivos  or  by  will.  The  act  of  receiving  the  jnoney  was  not  wrongful,  and 
could  not  by  itself  in  any  way  affect  the  husband.  The  case  of  an  infant, 
who  might  at  the  common  law  have  been  executor,  furnishes  an  analogy. 
His  acts  in  the  due  course  of  administration,  as,  for  instance,  receiving 
payment  of  a  debt,  were  valid :  but  his  acts  not  in  the  due  course  of 
administration,  and  by  which,  if  valid,  he  would  become  guilty  of  a 
devastavit,  were  void.    Here,  for  aught  that  now  appears,  the  money 


1068         PKMBERTON  v.  CHAPMAN.    Ex.  Ch.  T.  V.  1858. 

may  be  forthcoming,  and  the  wife  ready  and  willing  to  pay  it  to  the 
co-executor  or  to  the  husband,  so  that  the  husband  could  not  be  made 
liable,  if  indeed  he  could  have  been  so  supposing  that  she  had  squan- 
dered it  away.  Moreover,  the  husband  may,  at  some  future  time,  retract 
his  refusal  and  permit  his  wife  to  act  as  executrix.  If  that  shonld 
happen,  the  payment  being  now  held  inoperative,  absurd  consequences 
would  follow,  too  obvious  to  need  being  pointed  out. 

It  has  been  suggested,  indeed,  that  the  authority  of  the  husband  19 

*10691  S^^^^'  ^^^  merely  for  his  benefit,  but  also  '''for  the  benefit  of  the 

-■   estate,  and  to  prevent  its  being  squandered  by  an  irresponsible 

Eerson.  This  however  is,  so  far  as  I  am  aware,  quite  novel,  and  not  in 
armony  with  the  rest  of  the  law  upon  this  subject.  Indeed,  there  is 
nothing  to  prevent  a  testator  from  appointing  as  his  executor  an  insol- 
vent spendthrift,  nor  to  enable  the  Probate  Court  to  require  security 
before  granting  probate  to  such  a  person.  Nor  do  I  see  why  honest 
debtors  should  be  made  to  pay  twice  over,  even  for  the  sake  of  paying 
honest  creditors,  if  any  there  be  in  this  case,  once. 
I  am  therefore  of  opinion  to  affirm  the  judgment  of  the  Qaeen*s  Bench. 
The  Lord  Chief  Baron,  and  my  brothers  Martin  and  Channell,  are 
also  of  opinion  that  the  judgment  of  the  Queen's  Bench  ought  to  be 
affirmed.  My  brothers  Cresswell  and  Crowder,  so  far  as  they  heard  the 
argument,  are  of  the  same  opinion ;  and  such  also  is  the  impression  of 
my  brother  Williams.  Judgment  affirmed. 


July  5. 

Martin,  B.,  at  the  conclusion  of  the  judgments  on  this  day,  stated, 
as  a  general  rule,  that,  where  (he  judgments  of  the  Courts  below  were 
affirmed  in  the  Court  of  Exchequer  Chamber,  they  were  to  be  affirmed 
with  costs. 

By  reason  of  statutory  provisions  or  executrix  of  entitled  to  administration, 

otherwise,  it  is  held  in  several  of  the  would  be  liable  for  her  devastavits,  he 

United  States,  that  the  common  law  may  refuse  his  consent  to  her  taking 

rule  is  no  longer  applicable,  and  that  out  letters :  Carrol  v.  Cornet,  2  J.  J. 

an  executor  has  no  power  to  act  until  Marsh.  195 ;  Elliott  v.  Lewis,  3  £dw. 

he  is  duly  qualified  according  to  law :  Ch.  40 ;  Redwood  v.  Riddick,  4  Mnnf. 

Monroe  v,  James,   4   Munford  195 ;  222 ;  Ferguson  v.  Collins,  3  £ng.  Ark. 

Mitchell  17.  Rice,  6  J.  J.  Marsh.  625;  241. 

Carter  v.  Carter,  10  B.  Monroe  327 ;  In  Rambo  v.  Wyatt,  82  Alab.  363, 

Robertspn  v.  Gaines,  2  Humph.  381 ;  it  was  held  that  a  married  woman,  who 

Trask  v.  Donoghue,  1  Aik.  (Verm.)  had    been    appointed    administntrix 

373;  Cleveland  v.  Chandler,  3  Stew,  while  sole,  could  resign  without  her 

489 ;  Gardner  v.  Gault,  19  Alab.  666.  husband's  concurrence,  and  thus  de- 

As  the  husband  of  one  named  as  termine  his  right  of  administratioD. 

END  OP  TRINITY  VACATION. 


ADDITIONAL  CASES 


FROM 


CONTEMPORANEOUS  REPORTS. 


IN  THE  HOUSE  OF  LORDS. 

FAITHFUL  CROFT  v.  BENJAMIN  LUMLEY,  the  Right  Hon. 
LORD  WARD,  SIR  RALPH  HOWARD,  and  Others.  June  29 
and  80, 1857,  and  Feb,  15  and  AprU  17,  1858.(a) 

A  lease  of  the  Opera  House  contained  eorenants  hj  the  lessee,  (1),  that  he  would  not  oonrert 
the  same  to  any  other  use  than  for  performing  operas,  Ao.,  but  would  use  his  utmost 
endeavours  to  improTO  the  same  for  that  use  and  purpose;  and  (2),  that  he  would  not  grant,  let, 
charge,  Ac,  the  boxes  for  a  longer  period  than  one  year  or  season,  nor  charge  nor  encumber 
the  theatre,  or  the  term  thereof,  by  mortgaging,  or  granting  rent-charges,  or  any  other 
encumbrance : — Held  (affirming  the  judgment  of  the  Queen's  Bench  and  Exchequer  Chamber), 

First,  that  covenant  (1)  was  not  broken  by  the  lessee  not  opening  the  theatre  for  two  seasons,  and 
that*  it  ought  to  be  limited  to  keeping  the  house  itself  properly  decorated  and  improved,  with 
scenery  and  all  appointments  necessary  to  an  opera  house,  and  not  that  a  lessee  should  bo 
bound,  at  a  loss,  to  keep  it  open  for  theatrical  performances. 

Secondly  (concurring  with  all  the  judges  attending),  that  the  first  part  of  covenant  (2)  was 
not  broken  by  granting,  before  the  close  of  the  current  season,  a  lease  of  a  box  for  the  term 
of  one  year,  to  commence  from  the  first  day  of  the  next  season. 

Thirdly  (affirming  the  judgment  of  the  Exchequer  Chamber,  which  overruled  that  of  the  Queen's 
Bench,  and  according  with  the  opinions  of  all  the  judges  summoned,  except  Crompton,  X, 
dissentients),  that  the  latter  part  of  covenant  (2)  was  not  broken  by  the  giving  bon&  fide 
warrants  of  attorney,  the  defeasance  of  which  disclosed  that  they  were  given  with  the  intention 
that  judgments  should  be  entered  thereon,  and  that  such  judgments  should  be  registered, 
and  should  stand  as  securities  for  debts,  upon  default  in  payment  of  which  by  a  day  named 
execution  should  issue;  although,  by  the  1  ft  2  Vict  c.  110,  s.  13,  on  registration,  such  a 
judgment  operates  in  all  respects  as  a  charge  upon  the  lease,  and  also  although  this  might 
be  taken  in  exeoution  under  the  judgment  confessed. 

Alitor,  if  the  intention  of  the  parties  was  clear  and  manifest  to  evade  the  covenant^  and  charge 
the  lease  in  a  circuitous  manner.  Wightman,  J.,  was  of  opinion  that  the  intention  so  to  do 
was  manifest  in  this  ease. 

By  all  the  Judges  present  (though  the  judgment  of  the  House  on  the  above  points  rendered  it 
unnecessary  to  decide  the  two  remaining  questions),  that  a  proviso  for  re-entry,  ''or  if  the 
lessee  shall  make  default  in  the  performance  of  any  other  covenants,  Ac,  which  on  his  part 
are  or  ought  to  be  observed,  performed,  or  kept,"  would  apply  to  and  forbid  the  breach  of  a 
negative  as  well  as  a  positive  covenant. 

Where 'the  lessee  tendered  rent  which  had  accrued  subsequently  to  breaches  of  covenant,  as 
rent,  but  the  lessor  took  it  as  compenaation  for  occupation,  expressly  reserving  the  right  of 
re-entry,  it  is,  by  force  of  the  rule,  "  solutio  accipitur  in  modum  solventis,"  a  waiver  of  the 


(a)  4  Jar.  K.  S.  003;  27  L.  X,  Q.  B.  321;  6  House  Lds.  Cas.  672. 
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forfeiture  in  respect  of  such  breaches  as  were  known  to  the  lessor. — Bj  a  majority  of  tba 

Judges,  (Crompton,  J.,  dissenting). 
Waiver  also  of  known  and  unknown  breaches,  where  the  latter  differed  not  in  cirromstances 

from  those  he  knew  of — e.  g.  several  breaches  of  the  same  covenant  — Per  Erie,  J. 
Waivur  of  all  the  breaches  before  the  accrual  of  the  rent  received. — Per  Watson,  B.    But, 
Per  Crompton,  J.,  the  receipt  of  snch  rent  is  not  necettarily  a  waiver ;  bnt  the  question  is,  was 

it  in  fact  received  with  an  intention  to  waive,  and  declare  the  lease  still  in  force.     The  mla 

relied  on  applies  only  to  the  case  of  two  distinct  debts  or  demands,  and  an  appropriation  bj 

the  payer  to  one  of  them. 
SembUf  Lord  Wensleydale,  accord,  sod  obitor. 

This  case  will  be  found  reported  in  its  previous  staged  in  4  E.  &  B. 
608  (E.  C.  L.  R.  vol.  82) ;  on  a  preliminary  point ;  the  ar/xument  and 
judgment  in  the  Queen's  Bench,  5  E.  &  B.  648  (E.  C.  L.  R.  vol.  85) ; 
in  the  Exchequer  Chamber,  5  E.  &  B.  682.  In  both  the  courts  beloiv 
judgment  was  given  for  the  defendant,  though  the  Court  of  Exchequer 
Chamber  differed  from  the  Court  of  Queen's  Bench,  in  this,  that  thej 
were  of  opinion  there  was  no  breach  at  all  of  the  covenants,  which 
decision  rendered  any  consideration  of  the  waiver  unnecessary.  The 
action  brought  in  the  court  below  was  one  in  ejectment  by  the  plaintiff, 
as  lessor,  against  the  defendant  Lumley,  his  lessee,  to  recover  posses- 
sion of  the  Opera  House  in  the  Haymarket,  on  the  ground  of  certain 
acts  of  the  defendant,  which,  it  was  contended,  amounted  to  breaches 
of  the  covenants  in  the  lease.  This  was  granted  in  IS  15,  to  last,  as  to 
part  of  the  premises,  for  sixty-six  years  from  September,  1825,  and  :)s 
to  part,  for  fifty-one  years  from  September,  1840.  A  power  of  re-entry 
was  reserved  in  case  the  rent  of  934/.  148.  should  not  be  paid,  &c.,  ^^  or 
in  case  the  lessee  should,  without  license,  grant  away,  assign,  let,  charge, 
or  otherwise  dispose  of  the  boxes  or  stalls  of  the  said  theatre,"  &c.,  *'  for 
any  term  or  number  of  years  whatsoever,  or  for  any  longer  period  than 
one  year  or  season,"  &c.,  '^  or  if  the  lessee  should  make  default  of  or  in 
the  performance  of  all  or  any  of  the  other  covenants,  grants,  articles, 
conditions,  and  agreements  thereinbefore  contained  which  on  his  part," 
&c.,  ''are  or  ought  to  be  performed,  observed,  and  kept."  The  cove- 
nants alleged  to  be  broken  were — "shall  not  at  any  time,"  &c.,  "con- 
vert the  said  theatre  to  any  other  use  than  for  acting,"  &c.,  **  operas, 
plays,  concerts,  balls,  masquerades,  assemblies,  and  such  theatrical  and 
other  public  diversions  and  entertainments  as  have  been  usually  given 
therein,  but  shall  and  will  use  his  utmost  endeavours  to  improve  the 
same  for  that  use  and  purpose ;"  "  not  to  assign  any  boxes" — in  the 
same  words  as  are  containea  in  the  above  condition  of  re-entry — "  nor 
charge  or  encumber  the  said  theatre,  or  the  terms  thereby  granted,  by 
mortgaging  the  same,  or  granting  any  rent-charges,  or  any  other  encum- 
brance or  encumbrances  whatsoever."  From  the  season  of  1852,  the 
theatre  had  not  been  opened  for  entertainments  of  any  sort,  up  to  the 
signing  of  the  special  case  in  May,  1855.  As  to  the  breaches  of  the 
covenants  against  assigning,  two  or  three  instances  relied  on  in  argu- 
ment will  suffice.  There  were  many  others.  By  indenture  of  the  3d 
July,  1852,  certain  boxes  were  demised  to  Lord  Clanricarde  and  another 
for  the  term  of  one  year  from  the  day  before  the  date  thereof.  By 
indenture  dated  the  1st  August,  1852,  certain  boxes  were  demised  to 
Thomas  Hughes,  to  hold  from  the  1st  February  now  "  next  ensuing,  or 
from  such  subsequent  day,  during  the  year  1853,  upon  which  the  said 
theatre  shall  be  first  opened ;"  and  if  not  opened  during  that  year,  then 
in  the  next.    On  the  26th  November,  1852,  certain  boxes  (the  same  as 
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those  demised  on  the  3d  July  as  above)  were  demised  to  Lord  Ward  for 
one  year  from  the  25th  November,  subject,  however,  to  the  indenture 
of  July.  There  was  also  an  agreement,  dated  the  20th  December,  1851, 
granting  to  Messrs.  Brandus  &  Co.  certain  boxes  for  one  whole  year 
from  the  Ist  March  next,  1852.  To  establish  a  breach  of  the  covenant 
*'  not  to  encumber,"  &c.,  certain  warrants  of  attorney  and  Judges*  orders 
were  relied  on.  The  most  material  were — One,  dated  the  25th  June, 
1852,  given  by  Lumley  to  William  Hughes  to  confess  judgment  for 
2000Z.  The  defeasance  showed  it  was  to  secure  1140/.,  the  amount  of 
bills  becoming  due  in  August,  September,  and  October  following.  Judg- 
ment was  signed  and  registered  both  in  the  Common  Pleas  and  in  the 
registry  of  Middlesex.  Another  dated  the  29th  July,  1852,  was  for 
2200Z.,  to  secure  payment  of  1070Z.  on  the  80th  September.  Another, 
dated  the  6th  October,  1852,  for  12.000Z.,  to  secure  payment  of  6000/. 
in  December  next.  On  these  also  judgment  was  signed  and  registered. 
The  defeasances  were  long  and  special,  and  disclosed  that  they  were 
given  for  advances ;  but  the  terms  relied  on  will  be  found  in  the  opinions 
of  the  Judges.  As  to  the  waiver,  it  appeared  that  a  correspondence, 
extending  over  several  months,  between  the  defendant  Lumley's  solicitors 
and  Mr.  MartelH,  the  plaintiff's  agent,  in  which  the  one  party  offered 
rent,  and  the  other  declined  to  receive  it,  except  without  prejudice  to 
his  right  to  enforce  the  forfeiture  which  he  contended  had  accrued, 
resulted  in  an  interview  between  Mr.  Barnes  for  Lumley,  and  Mr. 
Martelli.  After  some  conversation,  a  sum  of  money,  equal  to  the  amount 
of  the  Midsummer  and  Michaelmas  rent,  was  tendered  by  Mr.  Barnes, 
stating  that  he  tendered  the  half-year's  rent  due  at  Michaelmas,  and 
that  he  did  so  without  any  condition  or  reservation.  Mr.  Martelli 
answered,  "  that  he  would  not  receive  the  money  as  rent  due  under  an 
existing  unforfeited  lease,  but  that  he  was  willing  to  accept  it  as  com- 
pensation for  the  occupation  merely,  and  without  prejudice  to  the  lessor's 
right  of  re-entry  for  breach  of  covenant."  Mr.  Barnes  then  said,  *'  that 
he  assented  to  no  such  condition,  that  he  tendered  the  money  uncon- 
ditionally as  rent  due,  and  that  as  rent  Mr.  Martelli  must  take  it  or 
leave  it."  After  some  further  conversation,  in  which  each  adhered  to 
his  intention  previously  expressed,  Mr.  Martelli  took  up  the  money, 
saying  at  the  time,  '^  he  took  it  as  compensation  for  the  occupation  of 
the  premises  merely,  and  not  as  rent  under  an  existing  and  unforfeited 
lease,  and  that  he  did  not  waive  the  lessor's  right  of  re-entry,  but  ex- 
pressly reserved  it."  No  receipt  was  asked  for  or  given.  The  Judges 
who  attended  were  Coleridge,  Wightman,  Erie,  Crompton,  Cresswell,  (a) 
and  Williams,  Js.,  and  Martin,  Bramwell,  Watson,  and  Channell,  Bs. 

The  Attomey-Q-eneral^  (Sir  R.  Bethell),  H.  Hill^  Q.  C,  and  Unthank^ 
for  the  plaintiff  in  error. — As  to  breaches  of  covenant  not  to  encumber, 
Ac,  they  cited  the  1  &  2  Vict.  c.  110;  Ex  parte  Boyle,  3  De  G.,  Mac, 
k  G.  515;  Watts  v.  Porter,  8  E.  &  B.  743  (E.  C.  L.  R.  vol.  77); 
Johnson  v.  Holdsworth,  1  Sim.  N.  S.  106 ;  Doe  d.  Mitchinson  v. 
Carter,  8  T.  R.  57,  300 ;  2  Sugd.  Pow.  345,  7th  ed. ;  and  Lady  Sussex 
r.  Wroth,  Cro  Eliz.  6.  The  1  &  2  Vict.  c.  110,  contemplates  every 
act  of  charge ;  Hill  r,  Cowdery,  1  H.  &  N.  860.f  As  to  waiver,  the 
rule  relied  on  by  the  Queen's  Bench,  '*  Quicquid  solvitur,  solvitur  in 

(a)  CresaweU,  J.,  was,  in  the  interral  between  the  argument  and  the  deliTery  of  the  Jodgef 
opinions,  appointed  Judge  Ordinary  of  the  DiToroe  and  Probate  Courts. 

B.y  B.  *  E. — 37 
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modum  solventis,  "  cannot  apply:  Clayton's  case,  1  Mer.  579,  per  Sir 
W.  Grant.  Here  the  receiver  expressly  denies  that  he  so  receives. 
It  is  impossible  to  ascribe  an  intention  to  a  man  which  he  disclaims, 
unless  the  law  makes  it  a  positive  result  of  his  act.  The  law  does  not 
do  that.  It  is  not  matter  of  law.  but  fact:  Greenes  case,  Cro.  Eliz. 
3 ;  compare  S.  C,  1  Leon.  262 ;  Doe  d.  Cheny  v.  Batten,  Cowp.  243 ; 
Doe  d.  Morecraft  v.  Meux,  1  Car  &  P.  346  (E.  C.  L.  II.  vol.  12),  recog- 
nised  in  Jones  v.  Carter,  15  M.  &  W.  725  ;t  Doe  d.  Nash  v.  Birch,  1 
M.  &  W.  402  ;t  Bailey  v.  Mason,  1  Ir.  Com.  Law  Rep.  682.  Where 
rent  due  after  a  forfeiture  was  distrained  for,  with  a  declaration  that  it 
should  not  operate  as  a  waiver,  it  was  held  no  waiver ;  1  Smith's  L. 
C.  30,  4th  ed. ;  Webb  v.  Weatherley,  1  Bing.  N.  C.  502.  Ilardman  r. 
Bellhouse,  9  M.  &  W.  596,t  shows  that  the  acceptance  must  be  one  oj' 
the  will  of  the  party  receiving :  Lane  v.  Horlock,  5  H,  L.  C.  580. 

Sir  F.  ThesigeVy  Q.  C,  Sir  Fitzroy  Kellyy  Q.  C,  WelU^  Serjt.,  ami 
Maude^  for  the  defendants  in  error. — First,  as  to  forfeiture,  see  Doe  d. 
Davis  V.  Elsam,  Moo.  &  M.  189  (E.  C.  L.  R.  vol,  22),  Doe  d.  Palk  r. 
Marchetti,  1  B.  &  Ad.  715,  and  Muston  v.  Gladwin,  6  Q.  B.  953  (E.  C. 
L.  R.  vol.  51),  per  Patteson,  J.  The  law  leans  against  forfeiture :  2 
Bl.  Com.  379 ;  Shep.  Touch.  88.  As  to  covenant  for  best  endeavours, 
they  cited  Simpson  v.  Sir  W.  Clayton,  4  Bing.  N.  C.  758  (E.  C.  L.  R. 
vol.  33).  There  is  no  covenant  against  assigning  the  theatre.  Lumlej 
might  have  assigned  it  to  a  pauper.  The  case  finds  that  all  the  war- 
rants were  given  bon&  fide.  As  to  the  1  &  2  Vict.  c.  110,  s.  13,  they 
cited  Lane  v.  Horlock,  4  Dowl.  &  L.  408 ;  in  notis,  p.  494,  Withcv  r. 
Gilliard;  S.  C,  1  Drew.  587,  5  H.  L.  C.  602;  and  see  13  Eliz.  c.'lU. 
As  to  charges  on  benefices,  see  Hawkins  v.  Gathercole,  1  Sim.  63,  an! 
Colebrooke  v.  Layton,  4  B.  &  Ad.  578  (E.  C.  L.  R.  vol.  24).  Secondly, 
supposing  there  is  a  breach  in  granting  encumbrances,  the  proviso  does 
not  apply;  "if  he  shall  make  default,"  &c.,  cannot  apply  to  a  positive 
act :  Doe  d.  Abdy  v.  Stevens,  3  B.  &  Ad.  299  (E.  C.  L.  R.  vol.  tZ\ 
There  is  no  covenant  against  letting  in  future :  Fox  v.  Collier,  Anders. 
65,  pi.  140 ;  Reed  v.  Ash,  1  Leon.  148.  As  to  waiver,  they  referred 
to  Doe  d.  Nash  v.  Birch,  1  M.  &  W.  402,t  in  which  Parke,  B.,  explaic3 
Green's  Case ;  and  Doe  v.  Pritchard,  5  B.  &  Ad.  756  (E.  C.  L.  R.  vol. 
27).  The  rule  "quicquid  solvitur,**  &c.,  applies,  because  the  party 
receiving  may  reject,  and  need  not  receive;  if  he  does,  it  must  be 
according  to  the  will  of  the  payer :  Vin.  Ab.  Payment  (E),  pi.  1 ;  Per.- 
nant's  Case,  2  Rep.  171 ;  Anon.,  Cro.  Eliz.  68 ;  Bois  r.  Cramp<ien, 
Styles  239. 

The  Attorney 'General^  in  reply,  cited  Doe  d.  Antrobua  v.  Jesson,  3 
B.  &;  Ad.  402  (E.  C.  L.  R.  vol.  23). 

The  Lord  Chancellor  put  the  following  questions  to  the  judges : — 

1.  Whether  the  special  case  discloses  a  breach  of  the  covenant  not  to 
grant,  let,  or  otherwise  dispose  of  any  of  the  boxes  or  stalls  of  the  theatre 
for  any  longer  period  than  one  year  or  one  season  ? 

2.  Whether  the  special  case  discloses  a  breach  of  the  covenant  not  to 
charge  or  encumber  the  theatre,  or  any  part  thereof? 

3.  Whether,  by  reason  of  such  breaches  (if  any),  or  either  of  them, 
the  plaintiff  in  error  acquired  a  right  of  re-entry  on  the  theatre  ? 

4.  Whether  such  right  of  re-entry  (if  any)  was  waived  by  the  plaintiff 
in  error? 


ELLIS,  BLACKBURN  &  ELLIS.    Q.  B.  1073 

The  Judges  requested  time  to  consider  the  questions. 

Channell,  B. — My  Lords,  the  unanimous  judgment  of  the  Court  of 
Queen's  Bench  in  this  case  is  at  variance  with  the  unanimous  judgment 
of  the  Court  of  Exchequer  Chamber.  After  an  able  argument  at  your 
Lordships'  bar,  difference  of  opinion  still  prevails  amongst  the  Judges 
who  heard  that  argument.  My  opinion,  in  answer  to  your  Lordships' 
first  question,  given  with  great  distrust  as  to  its  correctness,  is,  that  tho 
special  case  does  not  disclose  a  breach  of  the  covenant  not  to  grant,  let, 
or  otherwise  dispose  of  any  of  the  boxes  or  stalls  of  the  theatre.  The 
covenant  is  contained  in  a  lease  of  the  10th  July,  1845.  That  covenant 
is,  that  the  lessee  shall  not  grant  away,  assign  or  let,  change  or  dispose 
of,  any  box  for  any  term  or  number  of  years  whatsoever,  or  for  any 
longer  period  than  one  year  or  season.  The  facts  applicable  to  this 
covenant  are,  that  on  the  20th  December,  1851,  the  defendant  leased 
to  BranduB  certain  boxes  for  one  year  from  the  1st  March,  1852 ;  that 
during  that  year,  1852,  viz.,  on  the  1st  August,  he  leased  to  Hughes 
some  of  the  same  boxes  from  the  1st  February,  1853,  or  for  one  year 
from  the  next  subsequent  day  that  the  theatre  should  be  open  during 
the  year  1853.  The  lease  provided,  that  if  the  house  did  not  open  in 
1853,  the  demise  was  to  be  for  another  year.  The  usual  season  for 
such  entertainments  is  from  March  to  August  in  each  year.  The  special 
case  finds  that  in  1852  the  season  closed  on  the  13th  August.  By  tho 
conjoint  operation  of  these  leases,  some  boxes  were  in  some  sense  charged 
for  more  than  a  year  or  season.  I  do  not  feel  at  all  pressed  with  the 
argument  that  the  lease  to  Hughes,  (considered  apart  from  the  lease  to 
Brandus,  was  a  lease  to  commence  in  futuro.  The  term  for  which  the 
lease  was  granted,  whenever  that  term  was  to  commence,  was  one  which, 
in  point  of  its  duration,  was  not  prohibited  by  the  covenant.  I  quite 
concur  in  the  opinion  of  the  Court  of  Queen's  Bench,  that  a  lease  of  a 
box  for  a  term,  to  commence  in  futuro,  is  not  of  itself  a  breach  of  the 
covenant.  Had  the  lease  to  Hughes  been  executed  on  the  14th  August, 
it  would  have  been,  I  conceive,  free  from  all  objection.  Cases  with 
respect  to  powers  do  not  seem  to  me  very  distinctly  to  apply.  As 
observed  in  the  judgment  of  the  Court  of  Queen's  Bench,  this  is  the 
case  of  a  covenant  in  restraint  of  a  power  of  leasing,  which  Lumley  had 
by  reason  of  the  estate  vested  in  him.  But  by  the  conjoint  operation 
of  the  lease  to  Brandus  and  the  lease  to  Hughes,  Lumley  divested  him* 
self,  in  other  words,  parted  with  certain  boxes  for  a  period  exceeding 
one  year  or  one  season.  This  view  of  the  case  gives  rise,  in  my  mind, 
to  some  difficulty.  It  was  strongly  relied  on  in  the  argument  at  your 
Lordships'  bar,  though  it  was  not,  so  far  as  I  understand,  prominently 
submitted  to  the  Court  of  Queen's  Bench,  and  is  not,  therefore,  distinctly 
dealt  with  in  their  judgment.  With  a  view  to  consider  whether  what  at 
first  sight  may  appear  to  have  been  the  meaning  of  the  covenant  was 
really  and  truly  the  meaning  of  the  parties  to  it,  I  may  take  into  consi- 
deration the  nature  of  the  property — certainly  all  the  terms  of  the  lease 
in  which  the  covenant  is  contained.  Having  done  so,  and  by  this  help 
construed  the  covenant,  I  think  the  facts  do  not  disclose  a  breach.  The 
lease  was  a  lease  of  a  theatre  or  opera  house.  It  contemplated  that  the 
demised  premises  should  be  used  for  theatrical  entertainments,  and  such 
like  entertainments  only.  It  required  that  the  lessee  should  not  only  so 
use  the  premises,  but  use  his  best  endeavours  to  improve  the  same  for 
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that  use  and  purpose.  To  this  end  I  think  that  the  lease  contemplated 
that  the  annual  or  season  income  should  be  applied  to  the  annual  or 
season  expenses,  and  by  these  means  that  the  opera  might  be  kept  open, 
and  the  value  of  the  premises  (supposed  to  depend  on  their  use  for  operatic 
entertainments)  preserved.  It  was  not,  I  think,  intended  by  the  covenant 
to  prevent  several  separate  and  distinct  lettings,  at  different  times,  of 
one  box,  each  letting  being  for  a  term  not  exceeding  one  year  or  season, 
though  the  several  terms  combined  might  exceed  the  period  of  a  year, 
where  such  lettings  might  conduce  to  the  improvement  and  value  ot  the 
premises  to  be  used  as  an  opera,  and  where  there  was  nothing  to  pre- 
vent the  rent  or  income  under  such  letting  being  applied  to  the  current 
expenses  of  that  year. 

I  proceed,  then,  to  consider  the  second  question.  The  mere  grant 
of  a  warrant  of  attorney  to  secure  a  just  debt,  or  the  consent  to  a 
Judge's  order  to  sign  judgment  in  a  bonfi  fide  action,  to  which  there  is 
no  defence,  would  be  no  breach  of  this  covenant,  though  it  might  lead 
eventually  to  the  lease  being  taken  in  execution.  Such  is  the  language 
of  the  Court  of  Queen's  Bench.  I  humbly  concur  in  that  portion  of 
its  judgment.  If  the  case  had  found,  or  there  had  been  facts  which  in 
my  opinion  ought  to  induce  your  Lordships  to  infer,  that  Lumley  (who 
had  power  to  assign)  gave  the  warrant  of  attorney  with  the  intent  and 
design  to  charge  the  theatre,  I  should  agree  in  thinking  there  would 
have  been  a  breach  of  the  covenant.  Apart  from  the  statute,  I  think 
that  Lumley  did  not  charge  the  premises.  Did  his  acts,  interpreted  by 
the  statute,  amount  to  a  charge  ?  I  think  not.  If  Lumley  charged  the 
theatre  by  warrant  of  attorney,  it  was  by  the  warrant  of  attorney  to 
Mr.  Hughes,  dated  the  6th  October,  1852.  That  is  the  strongest  case 
for  the  plaintiff  in  error.  It  he  did  not  by  that  warrant  of  attorney, 
he  did  not  by  any  other.  By  that  warrant  of  attorney  Lumley  gave 
power  to  Mr.  Hughes  to  charge  or  encumber  the  lands,  but  he  himself 
did  not  charge  or  encumber  them.  If  matters  had  stopped  where 
Lumley's  interference  ended,  there  would,  I  think,  have  been  no  actual 
charge  or  encumbrance.  It  is,  no  doubt,  stated  in  the  defeasance  that 
Mr.  Hughes  was  to  be  at  liberty  to  register  the  judgment.  That  power 
he  would  have  had  without  any  mention  of  it  in  the  defeasance.  The 
statute  was  intended  to  give  creditors  claiming  under  acts  such  as  those 
of  Mr.  Lumley  a  better  remedy ;  but  it  has  not,  I  think,  the  effect  of 
making  that  a  grant  by  the  defendant  of  a  charge  or  encumbrance, 
when,  before  the  act,  it  could  not  be  said  that  the  defendant  had  granted 
the  charge  or  encumbrance.  I  answer  your  Lordships'  second  question 
by  saying  that  the  special  case  does  not  disclose  a  breach  of  the  cove- 
nant not  to  charge  or  encumber  the  theatre,  or  any  part  thereof. 

But  as  this  opinion  may  not  receive  your  Lordships'  sanction,  I  pro- 
ceed to  consider  your  Lordships'  third  question ;  and  for  the  purpose  of 
answering  this,  I  assume  the  existence  of  a  breach  of  both  covenants  in 
the  first  and  second  questions  mentioned.  I  am  of  opinion,  then,  that 
there  was  such  a  right  of  re-entry.  I  think  that  the  condition  ought  to 
be  construed  with  this  amount  of  strictness,  that  it  ought  clearly  to  appear 
that  the  condition  was  meant  to  include,  and  did  incorporate,  the  cove- 
nant on  the  breach  whereof  the  right  to  re-enter  is  claimed ;  but  that 
the  question,  whether  the  covenant  itself  is  broken  (having  once  ascer- 
tained that  the  condition  for  re-entry  applies  to  and  includes  it),  is  to 
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be  determined  by  reference  to  the  rules  which  prevail  in  construing 
ordinary  contracts  between  party  and  party.  I  think  the  condition 
gave  to  the  lessor  a  right  to  re-enter  if  the  lessee  did  not  observe  and 
keep  his  covenant  not  to  grant  or  charge  in  the  way,  and  for  a  term, 
prohibited  by  the  lease. 

Then,  as  fourthly  inquired  by  your  Lordships,  was  the  right  of  re- 
entry, if  any,  waived  by  the  plaintiff  in  error?  I  am  of  opinion  it  was 
not,  as  regards  the  breach,  if  any,  of  the  covenant  not  to  let  or  other- 
wise dispose  of  the  boxes  or  stalls  for  a  longer  period  than  one  year  or 
season.  I  think  there  is  no  evidence  to  show  that  Martelli  knew  of  the 
lease  to  Brandus.  It  is  by  the  conjoint  operation  of  that  lease,  and  the 
lease  to  Hughes,  that  some  boxes  were,  if  at  all,  disposed  of,  or  parted 
with,  for  more  than  a  year,  contrary  to  the  covenant.  Martelli  may  bo 
considered  as  the  landlord,  Brandus  as.  the  tenant ;  but  Martelli  could 
not  be  held  to  waive  a  forfeiture  by  reason  of  a  breach  of  covenant  of 
which  he  had  no  knowledge.  I  am  of  opinion,  upon  the  facts  stated, 
that  Martelli  had  no  knowledge  of  the  lease  to  Brandus.  I  think  he 
had  knowledge  of  the  other  acts,  and  if  they  are  held  to  be  breaches  of 
covenant,  he  waived  them.  The  party  paying  the  money  had,  in  my 
judgment,  a  clear  right  to  appropriate  it.  He  distinctly  paid  the  money 
as  rent;  he  refused  to  pay  it  otherwise  than  as  rent.  Mr.  Martelli 
refused  in  language  to  receive  it  as  rent,  but  he  did  take  it.  What  ho 
did,  not  what  he  said,  was,  in  my  hjumble  opinion,  the  all-important 
matter.  He  should  have  declined  to  take  the  money  at  all,  if  he  meant 
to  elect  to  proceed  for  a  forfeiture.  On  this  point  I  entirety  concur  with 
the  judgment  of  the  Court  of  Queen's  Bench. 

Watson,  B. — In  answer  to  the  first  question,  I  am  of  opinion  that  the 
special  case  does  not  disclose  any  breach  of  the  covenant  '^  not  to  grant, 
let,  or  otherwise  dispose  of  any  of  the  boxes  or  stalls  of  the  theatre  for 
any  longer  period  than  one  year  or  one  season.''  The  case  states,  as 
regards  this  alleged  breach  of  covenant,  that  by  a  deed  dated  the  20th 
December,  1851,  Mr.  Lumley  had  granted  to  Brandus  and  others  cer- 
tain boxes  (amongst  others)  for  one  whole  year,  beginning  on  the  1st 
March,  1852 ;  and  that  by  another  deed,  made  on  the  1st  August,  1852, 
he  had  granted  to  Hughes  the  same  boxes,  from  the  1st  February,  1853, 
or  from  such  subsequent  day  as  the  opera  house  might  be  opened,  for 
the  whole  year.  The  .plaintiff  contends,  that  as  this  is  not  a  lease  in 
possession,  and  as  it  would  expire  more  than  a  year  from  its  date,  it  con- 
stitutes a  breach  of  that  covenant.  It  is  a  proper  rule  of  construction 
that  the  object  and  intent  of  this  covenant  must  be  looked  at,  as  well  as 
the  words  used ;  and  as  the  object  of  that  covenant  was,  that  these  boxes 
should  not  be  let  for  more  than  the  season,  with  a  view,  no  doubt,  that 
the  revenues  of  the  theatre  should  not  be  anticipated,  and  as  these  boxes 
were  really  not  let  for  more  than  one  season,  I  think  that  the  case  does 
not  disclose  any  breach  of  covenant  in  this  respect. 

In  answer  to  the  second  question,  I  am  of  opinion  that  the  special 
case  does  not  disclose  any  breach  of  the  covenant  not  to  charge  or 
encumber  the  theatre,  or  any  part  thereof.  The  covenant  in  question 
is,  that  Lumley  ^' shall  not,  without  the  consent  of  Croft  (the  lessor)  in 
writing,  charge  or  encumber  the  said  theatre,  or  the  income  thereof,  or 
the  terms  thereby  granted,  or  any  part  thereof,  by  mortgaging,  or  grant- 
ing any  rent-charges^  or  any  other  encumbrance  or  encumbrances  what- 
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soever."  In  order  to  support  this  breach,  the  case  states  that  Lnmlej 
granted  several  warrants  of  attorney  to  several  persons  for  debts  due 
and  owing  from  him,  and  more  especially  one  to  Hughes,  in  the  defeas- 
ance to  which  it  was  expressed  to  be  a  collateral  security  for  a  debt, 
and  a  provision  inserted  that  the  expense  of  registering  the  judgment 
should  be  borne  by  Lumley.  The  nature  and  effect  of  a  warrant  of 
attorney  are  well  known.  Warrants  of  attorney  are  generally  given 
where  the  party,  having  no  defence  to  an  action  for  debt,  authorizes  an 
attorney  to  confess  judgment  in  order  to  save  expense.  The  warrant 
of  attorney  is  no  charge  on  the  land.  The  judgment  signed  in  pursu- 
ance of  the  warrant  of  attorney  may  affect  a  leasehold  interest  like  this 
in  two  ways — first,  by  means  of  an  execution,  by  which  the  lease  might 
be  taken  and  sold  under  a  writ  of  fieri  facias ;  and,  secondly,  by  regis- 
tering the  judgment  in  the  proper  ofBce,  and,  when  registered,  the  judg- 
ment would  become  an  equitable  charge  under  stat.  1  &  2  Vict.  c.  110, 
8. 13  ;  and  by  registering  a  memorial  thereof  at  the  Middlesex  registry, 
the  judgment  would  obtain  priority  over  any  charges  or  judgments  sab- 
Bcquently  registered  at  that  registry.  I  think  that  this  covenant  applies 
only  to  charges  and  encumbrances  directly  or  immediately  made  by  the 
lessee,  as  the  covenant  is  not  that  the  lessee  shall  not  do  any  act  whereby 
the  lease  may  possibly  be  sold  or  encumbered.  It  by  no  means  follows 
that  the  person  for  whose  benefit  the  warrant  of  attorney  is  given  may 
ever  enter  up  judgment  thereon,  or,  if  judgment  be  entered  up,  that  he 
may  register  the  same,  so  as  to  charge  the  lease.  It  could  not  be  argued 
that  contracting  a  debt  which  the  defendant  was  unable  to  pay,  although 
that  might  produce  a  judgment  and  a  charge  on  the  lease,  could  be  a 
charging  or  encumbering  within  the  meaning  of  the  covenant.  Such  a 
breach  would  be  without  the  will  or  consent  of  the  lessee ;  yet  it  could 
hardly  be  said  that  the  consent  to  enter  up  judgment  or  register  is  a 
consent,  among  more,  contemplated  by  the  covenant.  I  think,  therefore, 
the  case  as  to  this  breach  falls  within  the  principle  of  Doe  d.  Mitchinson 
v.  Garter,  and  that  no  breach  of  that  covenant  has  been  occasioned  by 
:^he  facts  stated  in  the  special  case. 

In  answer  to  the  third  question,  I  am  of  opinion,  that  if  there  had 
been  a  breach  of  either  of  the  covenants  mentioned  and  referred  to  in 
the  first  and  second  questions  proposed  by  your  Lordships,  the  plaintiff 
in  error  acquired  a  right  of  re-entry  on  the  theatre ;  for  it  appears  to 
me  that  the  proviso  for  re-entry,  ''if  Lumley  shall  make  default  of  or  in 
performance  of  all  or  any  of  the  other  covenants,  grants,  articles,  con- 
ditions, or  agreements  which  on  his  part  are  6r  ought  to  be  observed, 
performed,  and  kept,"  would  apply  to  and  embrace  negative  as  well  as 
positive  covenants. 

In  answer  to  the  fourth  question,  I  am  of  opinion,  that  such  right  of 
re-entry,  if  any,  was  waived  by  the  plaintiff  in  error.  It  appears  by  the 
special  case  that  the  plaintiff,  by  his  agent  Martelli,  was  aware  of  the 
lease  to  Hughes,  and  of  some  of  the  judgments  on  the  warrants  of  attor- 
ney, at  the  time  the  money  was  received  by  Martelli,  although  not  of 
all  the  judgments.  This,  I  think,  makes  no  difference,  if  he  was  aware 
of  any  one  of  the  registered  judgments.  It  is  well  established  by  autho- 
rities, ancient  and  modern,  that  receipt  of  rent  accrued  due  after  a  breach 
of  covenant,  known  to  the  lessor  at  the  time  of  such  receipt  of  rent,  is 
a  waiver  of  such  forfeiture,  for  this  reason,  that  the  landlord  affirms  the 
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coDtinoance  of  the  lease,  and  thereby  determines  the  option  of  taking 
advantage  of  the  forfeiture  for  condition  broken.  The  facts  on  this  part 
of  the  case  are,  that  Martelli,  by  his  correspondence,  asserted  that  he  would 
HOC  take  the  money  as  rent,  but  would  receive  it  under  protest.  Mr. 
Barnes,  on  the  part  of  the  lessee,  offered  to  pay  the  rent,  and  tendered 
it  to  Mr.  Martelli,  the  plaintiff's  agent,  as  and  for  the  rent,  and  that  it 
should  be  received,  if  at  all,  as  rent.  Mr.  Martelli  took  the  money  up, 
making  the  observation  that  he  would  take  it  for  the  occupation.  In 
ray  opinion  he  received  it  as  it  was  tendered,  viz.  as  rent.  It  was  not 
oifered  as  for  use  and  occupation,  or  mesne  profits ;  indeed,  it  could  not 
be,  as  the  amount  or  value  of  the  occupation  had  not  been  ascertained. 
The  money  was  tendered  as  rent,  and,  being  received,  it  is  the  receipt 
of  rent ;  and  therefore  I  am  of  opinion  that  there  was  a  waiver  of  any 
supposed  forfeitures. 

Bramwell,  B. — In  answer  to  your  Lordships*  first  question,  I  must 
commence  by  saying  I  think  it  one  of  considerable  diflSculty.  [His 
Lordship  stated  the  facts,  and  read  the  covenant  not  to  charge,  &c.] 
Now,  I  quite  agree  that  a  lease  or  disposal  of  a  box  for  a  year  or  season, 
to  commence  in  future,  is  not  of  itself  a  breach  of  this  covenant ;  it 
would  not  be  within  the  words  of  the  covenant.  The  box  would  not  be 
let  or  charged  for  a  longer  period  than  a  year  or  season.  The  proof  is, 
that  except  for  that  year  or  season  the  lessee  might  deal  as  he  pleased 
with  it.  Besides,  it  is  impossible  to  suppose  that  the  lessee  was  to  wait 
till  the  year  or  season  began  before  he  let ;  for  if  he  was,  he  could  not 
let  for  a  whole  year  or  whole  season.  Nor  could  the  diflSculty  be  obviated 
by  his  agreeing  to  let  when  the  season  or  year  commenced,  as  that  would 
be  a  charging  or  disposing  of  the  box.  So  far,  then,  I  hkve  no  difficulty 
in  agreeing  with  the  opinions  expressed  in  the  courts  below,  that  a  lease 
for  a  year  or  season,  to  commence  in  future,  is  not  a  breach  of  the  cove- 
nant. With  respect  to  the  authorities  cited  to  show  that  a  power  to 
lease  does  not  authorize  leases  in  reversion,  it  is  enough  to  say  that  that 
was  originally  determined  when  the  Courts  were  more  prone  to  make 
bargains  for  people  than  they  are  at  present;  that  th^  rule  was  estab- 
lisBed,  as  to  an  enabling  power,  on  the  reason  of  the  thing,  which  here 
is  in  favour  pf  the  restraining  power  not  being  construed  to  prohibit 
leases  to  commence  in  future.  But  the  difficulty  I  have  felt  is,  that  there 
is  a  box  charged  for  a  longer  period  than  a  year.  Whether  or  no  that 
is  a  breach  of  the  covenant  seems  to  me  to  depend  on  whether  or  no  the 
covenant  means,  that  no  one  letting  or  charging  shall  be  for  more 
than  a  year,  or  that  no  one  or  more  in  the  aggregate  shall  be  for  a 
longer  period  than  a  year.  After  great  doubt,  I  have  come  to  the  con- 
clusion that  the  former  is  the  construction,  and  that  several  lettings,  not 
colourable,  but  bonfi  fide,  covering  a  period  of  more  than  a  year,  are  no 
breach  of  the  covenant.  The  words  "shall  not  grant,'*  Ac,  "for  any 
term  or  number  of  years,  or  any  longer  period  than  one  year,*'  are  in- 
accurate ;  for  a  grant  or  demise  for  the  period  of  a  year  is  a  grant  of  a 
term.  They  must,  therefore,  be  read,  "  for  any  term  or  number  of 
years,  or  any  period  longer  than  one  year  or  season.**  But,  according 
to  the  literal  meaning  of  the  words,  the  lessee  has  not  granted  awa^, 
assigned,  or  let  any  box  for  any  term,  number  of  years,  or  period  longer 
than  a  year  or  season ;  for  the  literal  meaning  is,  that  no  one  act  of 
letting  shall  be  for  more  than  a  year;  and  no  one  of  the  periods  of 
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letting  is  more  than  a  year ;  and  it  seems  to  me  that  the  reason  of  the 
thing  is  in  favour  of  this  construction,  on  the  same  grounds  as  those 
which  justify  the  construction  that  he  may  lease  in  futuro;  for  it  seema 
unreasonable  to  say  that  the  lessee  could  not,  just  before  the  conclusion 
of  one  season,  make  a  new  engagement  for  the  next,  or  that,  havinc;  in 
January  let  a  box  for  a  year  from  the  1st  March,  he  could  not  in  Feb- 
ruary let  it  for  the  night.  So,  if  a  person  contemplates  absence  from 
London  for  a  year,  and  then,  returning,  wished  to  engage  a  box  for  the 
year  of  his  return,  I  cannot  think  that  it  was  either  intended  that  that 
might  not  be  done,  or  that,  if  done,  the  box  must  remain  empty  during 
the  intervening  season.  This  view  is  confirmed  by  the  clause,  that  the 
lessee  '^  shall  not  grant  any  seat  or  privilege  of  admission  into  the  said 
boxes  or  stalls,  or  any  other  part  of  the  theatre,  to  any  person  for  any 
longer  period  than  a  year  or  season;*'  which,  to  my  mind,  means  that 
no  one  grant  shall  in  itself  be  for  more  than  a  year.  This  reasoning 
applies  to  the  words  "  grant  away,  let,  assign  ;**  but  the  diflSculty,  to  my 
mind,  arose  more  on  the  words  "charge  or  dispose  of."  I  think,  how- 
ever, they  must  be  taken  to  mean,  as  the  others  do,  charge  or  dispone 
of  by  one  act  of  charging,  or  disposing  for  a  period  of  more  than  a  year. 
The  reasons  are  the  same  (I  mean  those  of  convenience) ;  so  also  the 
literal  meaning  of  the  words  is  as  I  have  suggested.  In  truth  the  plain- 
tiff proposes  to  read  this  covenant  thus — "  shall  not  grant  away,  assign, 
let,  charge,  or  dispose  of  any  box  for  any  term  or  number  of  years,  or 
for  any  period  longer  (or  longer  period)  than  one  year  or  season,  or  for 
any  terms  or  number  of  yearsy  or  any  periods  in  the  whole  longer  than 
a  year  or  season.**  Nor  do  I  see  anything  in  the  construction  I  put  on 
these  words  opposed  to  the  object  of  the  covenant.  That  object  I 
imagine  to  have  been,  that  in  the  hands  of  the  lessee  or  his  assigns  (for 
he  may  assign)  the  theatre  should  be  unencumbered,  so  that  the  lessee 
should  be  a  solvent  and  responsible  person,  and  that  sub-leases  of  the 
whole  or  part  were  not  to  be  permitted ;  so  that  the  lessee  is  the  under- 
taker of  the  theatre.  But  why  is  not  that  object  accomplished  by  a 
covenant  having  the  meaning  I  give  to  this  ?  It  does  prevent  the  lease 
of  any  box,  or  number  of  boxes,  to  the  same  person  for  more  than  a 
year ;  for  it  is  clear  that  a  lease  to  A.  for  one  year,  and  then  another 
to  him  for  the  next,  and  so  on,  would  be  found  to  be  colourable,  and  to 
be  the  result  of  one  agreement  to  let  for  two  years,  which  would  really 
be  a  letting  and  charging  for  two  years.  I  therefore  answer  your  Lord- 
ships' first  question  in  the  negative. 

As  to  the  second  question,  these  warrants  of  attorney  are  not  found 
to  be  colourable — that  is  to  say,  it  is  not  found  that  there  was  any  bar- 
gain between  the  defendant  and  Hughes  to  charge  this  lease,  or  the 
defendant's  property  generally ;  and  though  your  Lordships  have  power 
to  draw  inferences  of  fact,  it  seems  to  me  clear  that  there  is  no  ground, 
and  indeed  I  think  there  is  no  evidence,  on  which  it  could  be  found  that 
anything  more  or  other  was  meant  than  was  said,  or  that  there  was  any 
bargain  between  the  defendant  and  Hughes  that  Hughes  should  register 
the  judgments.  The  stipulation  in  the  warrant  of  the  6th  October,  185-, 
imposed  no  obligation  on  Hughes,  as  is  manifest  from  its  giving  him 
power  "  when  he  thinks  fit;"  and  indeed  it  is  one  merely  introduced  ex 
majore  cautel&,  for  fear  it  should  be  said  that  not  only  was  there  no 
power  till  default  of  payment  to  issue  execution,  but  that  there  was  also 
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none  to  sign  the  judgment  and  register  it.  It  is  also  to  be  borne  in 
mind,  that  Hughes  did  not  know,  till  after  his  first  loan,  that  the  defend- 
ant was  lessee  of  the  premises  in  question ;  that  when  he  first  learned 
it,  he  was  also  informed  of  other  alleged  property  of  the  defendant ;  and 
that  if  he  trusted  to  the  lease,  he  might  calculate  on  it  as  a  security  in 
a  way  clearly  not  a  breach  of  the  covenant,  viz.  as  a  lease  to  be  seized 
and  sold  under  a  fieri  facias.  I  think,  therefore,  there  is  no  ground  to 
hold  either  that  there  was  a  bargain  that  the  lease  should  be  charged  or 
made  available  contrary  to  the  covenant,  nor  that  it  was  the  necessary 
result  of  the  defendant's  acts,  even  if  he  made  default,  and  Hughes  had 
recourse  to  the  lease  as  a  means  of  payment.  He  has  not  mortgaged 
the  theatre,  its  income,  or  the  terms,  nor  has  he  granted  a  rent-charge. 
Has  he  then  charged  or  encumbered  hj granting  any  other  encumbrance? 
I  am  of  opinion  that  he  has  not ;  and  that  your  Lordships*  second  ques- 
tion must  be  answered  in  the  negative.  I  do  not  dispute  that  the 
registered  judgments  were  charges  on  the  theatre,  on  these  leases,  and 
on  the  defendant's  interest  in  the  premises ;  nor  do  I  doubt  the  autho- 
rities cited  on  this  point ;  indeed,  nothing  can  be  plainer  than  the  stat. 
1  &  2  Vict.  c.  110,  s.  13.  My  opinion  is  founded  on  this — that  the 
defendant  has  not  granted  the  charge  or  encumbrance.  The  covenant, 
to  my  mind,  prohibits  an  act  which  is  intrinsically  an  encumbrance,  not 
an  act  which  may  or  may  not  lead  to  encumbrances :  Hill  v.  Cowdery, 

1  H.  &  N.  360.t     Suppose  the  lease  had  been  granted  before  the  1  &, 

2  Vict.  c.  110,  and  a  warrant  of  attorney  given,  and  judgment  signed 
and  registered,  would  the  act  have  transformed  that  into  the  grant  of  an 
encumbrance  ?  Suppose  the  lease  granted  after  the  judgment  registered, 
or  after  the  warrant  of  attorney,  and  before  judgment,  would  the  lessee 
have  granted  an  encumbrance  on  it  ?  Or  if  it  were  assigned  to  a  person 
who  had  such  a  judgment  against  him,  would  he  be  said  to  have  granted 
an  encumbrance  ?  It  is  in  vain  to  say  the  case  is  within  the  mischief 
intended  to  be  guarded  against  by  this  covenant.  It  may  be,  that  had 
the  lessor  thought  of  it,  he  would  have  included  it  in  the  words  used, 
and  that  the  lessee  would  have  agreed  thereto,  but  he  might  have  dis- 
sented ;  whether  or  no,  your  Lordships  cannot  make  an  agreement  for 
the  parties,  however  fair  or  reasonable.  If  the  plaintiff  is  right,  I  see 
not  at  what  his  argument  is  to  stop.  He  reads  the  covenant  thus — 
''  Shall  not  grant  any  encumbrance,  or  do  any  act  which  may  lead  to  an 
encumbrance^  or  without  which  there  could  not  be  an  encumbrance  ;'*  so 
that  not  only  the  giving  of  the  warrants  of  attorney  is  a  breach  of  the 
covenant,  but  so  also  is  the  giving  of  the  judges'  orders,  as  indeed  the 
plaintiff  contends ;  so  also  the  incurring  of  any  debt,  or  the  not  paying 
it ;  so  also  the  negligent  driving  of  a  carriage,  whereby  damage  ensues. 
I  think  the  authorities  in  favour  of  the  defendant.  Doe  d.  Mitchinson 
v.  Carter,  8  T.  R.  57,  is  in  point ;  and  the  same  case  (Id.  300)  was 
differently  decided,  not  from  any  change  of  opinion,  but  because  it  was 
there  found  (which  I  say  is  not  and  cannot  be  found  here)  that  the  real 
state  of  things  was  an  agreement  between  the  lessee  and  the  pretended 
execution-creditor,  that  the  former  should  assign  the  lease  to  the  latter, 
using  the  machinery  of  an  action  and  execution  to  do  it.  Laurence,  J., 
says  expressly  that  the  parties  '^  agreed'*  to  assign.  See  also  Lane  v. 
Horlock,  5  H.  L.  C.  680,  and  the  remarks  of  the  Lord  Chancellor  (pp. 
595,  596),  where  an  opinion  is  expressed,  which,  in  principle,  is  in  point 
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for  the  defendant.  The  cases  also  as  to  charging  benefices  by  warrants 
of  attorney  seem  to  me  in  point.  With  great  submission,  it  is  wrong  to 
say  it  was  the  intention  of  Luraley  there  should  be  a  charge — ^he  had  no 
intention  on  the  point.  But  the  capital  fallacy  is  to  call  the  judgment 
and  the  reoristry  the  necessary  consequence  of  his  own  act,  and  intended 
by  him.  They  were  not  a  necessary  consequence — they  were  not  even 
a  consequence,  or  no  more  than  they  would  have  been,  of  his  incurring 
a  debt,  which  not  being  able  to  pay,  caused  him  to  be  sued,  and  so  caused 
a  judgment,  and  so  a  registry,  and  so  a  charge.  The  warrant  of  attor- 
ney was  not  causa  causans,  though  it  was  a  causa  sine  qu&  non.  The 
forfeiture  is  to  be  his  act  of  granting.  When  did  he  forfeit  ?  When  he 
gave  the  warrant  of  attorney,  without  more?  Certainly  not.  When 
the  judgment  was  signed  a«d  registered  ?  That  was  not  his  act.  Bat, 
further,  the  words  are  not,  "  if  he  shall  cause  an  encumbrance,"  but "  if 
he  shall  grant  it."  Assume,  then,  that  a  remote  causing  might  be 
within  that  word  had  it  been  used,  surely  the  word  "  grant"  means  such 
a  granting  as  takes  place  when  a  rent-charge  is  granted.  Surely,  if  the 
parties  meant  this  case  to  be  included,  they  would  have  said  so  plainly. 
Why  does  not  the  general  rule  apply,  that  a  grant  ejusdem  generis  is 
meant  by  the  word  "other?"  A  further  question  has  been  made,  viz. 
that  the  stat.  1  &  2  Yict.  c.  110,  s.  13,  cannot  apply  where  its  applica- 
tion would  work  a  forfeiture.  On  the  other  hand,  it  is  said  these  words 
are  express,  and  extend  to  all  interests  which  the  debtor  has  or  could 
charge,  and  Watts  v.  Porter  is  cited.  It  seems  to  me  that  the  true 
construction  of  the  statute  is,  on  this  point,  against  the  defendant. 
There  is  no  exception  in  the  statute;  the  term  was  an  interest  the 
defendant  had,  and  could  charge ;  and  if  the  words  of  the  lease  had 
been  as  the  plaintiff  in  fact  says  they  are,  viz.  "  grant  any  encumbrance, 
or  do  anything  which  may  tend  to,  or  without  which  there  could  not  be 
an  encumbrance,"  the  case  would  clearly  have  been  within  it.  Here  the 
defendant  could  charge  the  lease.  It  is  true,  his  doing  so  would  be 
contrary  to  his  covenant,  and  would  give  his  lessor  a  right  of  re-entry ; 
but  if  done  openly,  would  not  be  dishonest ;  and,  however  hard  it  might 
be,  I  think  the  statute  would  apply.  The  suggestion  on  this  point  seems 
to  me  more  valuable  in  assisting  to  put  a  true  meaning  on  the  covenant, 
than  as  being  intrinsically  well  founded. 

In  answer  to  your  Lordships'  third  question,  I  am  of  opinion,  that 
had  there  been  any  breach  of  either  of  the  covenants  in  question  the 
lessor  would  have  a  right  of  re-entry ;  clearly  he  would  if  the  covenant 
mentioned. in  the  first  question  was  broken;  as  to  the  other  covenant, 
the  question  depends  on  whether  doing  a  thing  prohibited  is  making  de- 
fault of  or  in  performance,  within  the  meaning  of  the  proviso  for  re- 
entry. I  think  that  "  default  of  or  in  performance  of  all  covenants  to 
be  performed,  observed^  and  kept^''  applies  to  covenants  not  to  do  some- 
thing, as  well  as  to  covenants  to  do  something. 

The  last  question  put  by  your  Lordships  divides  itself  into  two,  viz. 
whether  there  was  an  act  in  itself  an  act  of  waiver ;  if  so,  whether  it 
operates  in  respect  of  breaches  of  covenants  not  known  to  the  plaintiff 
or  his  agent  at  the  time  of  the  supposed  act  of  waiver.  On  both  these 
points  I  conceive  your  Lordships  desire  our  opinion.  The  common  ex- 
pression, "  waiving  a  forfeiture,"  though  sufficiently  correct  for  most 
purposes,  is  not  strictly  accurate.     When  a  lessee  commits  a  breach  of 
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covenant,  on  which  the  lessor  has  a  right  of  re-entry,  he  may  elect  to 
avoid  or  not  to  avoid  the  lease,  and  he  may  do  so  by  deed  or  by  word ; 
if  with  notice,  he  says,  under  circumstances  which  bind  him,  that  he  will 
not  avoid  the  lease,  or  he  does  an  act  inconsistent  with  his  avoiding,  as 
distraining  for  rent  (not  under  the  statute  of  Anne),  or,  demanding 
subsequent  rent,  he  elects  not  to  avoid  the  lease ;  but  if  he  says  he  will 
«tToid,  or  does  an  act  inconsistent  with  its  continuance,  as  bringing  eject- 
ment, he  elects  to  avoid  it.  In  strictness,  therefore,  the  question  in 
such  cases,  is,  has  the  lessor,  having  notice  of  the  breach,  elected  not  to 
avoid  the  lease  ?  Or  has  he  elected  to  avoid  it  ?  Or  has  he  made  no 
election  ?  (See  the  judgment  in  Jones  t».  Carter,  15  M.  &  W.  718. f) 
Now,  in  this  particular  case  the  facts  are,  that  Martelli  (who  may  be 
considered  the  lessor)  had  notice  of  some  of  the  supposed  breaches,  and 
was  willing  to  accept  a  sum  equal  to  the  rent,  without  signifying  his 
election  to  avoid  the  lease  or  not.  Mr.  Barnes,  who  may  be  considered 
the  lessee,  was  willing  to  pay  this  money,  but  as  rent,  and  as  rent  only. 
After  negotiations,  they  met,  each  abiding  by  his  own  proposition : 
Barnes  placed  the  money  on  the  table,  repeating  that  he  paid  it  as  rent ; 
Martelli  took  it  up,  repeating  that  he  took  it  as  compensation  for  the 
occupation  of  the  premises  merely.  Did  he  thereby  elect  to  treat  the 
lease  as  existing,  or  preclude  himself  from  treating  it  as  void  ?  Now, 
this  question  supposes  there  was  a  breach  of  covenant,  giving  a  right  of 
re-entry;  and  it  supposes,  therefore,  that  if  the  lessor  elected  not  to 
treat  the  lease  as  void,  rent  was  due  to  him;  if  he  did  elect  to  treat  it 
as  void,  that  a  compensation  was  duo  to  him,  and  not  rent.  Now,  I 
take  it  to  be  clear  that  the  lessor  could  not  do  an  act  affirming  the  ten- 
ancy, and  yet  say  he  did  not  elect  not  to  treat  the  breach  as  a  forfeiture ; 
for  instance,  he  could  not  distrain  for  rent  due  at  Christmas,  and  at  the 
same  time  effectually  say  that  he  did  not  elect  not  to  treat  an  antecedent 
breach  of  covenant  as  a  forfeiture.;  his  act  would  be  taken  to  be  right- 
ful, and  bind  him,  rather  than  his  words  should'  make  his  act  wrong. 
So,  if  the  lessee  had  sent  the  rent  in  a  letter,  the  lessor  could  not  have 
kept  tlie  money,  answering  that  he  had  kept  it,  not  as  rent,  but  as 
compensation,  and  then  afterwards  say  he  had  not  received  it  as  rent. 
So  here,  Martelli  had  no  right  to  take  this  money  except  on  the  terms 
on  which  it  was  offered  to  him.  It  is  clear  it  was  never  offered  to  him 
on  the  terms  on  which  he  said  he  was  willing  to  take  it,  nor  was  any 
assent  given  to  his  taking  it  on  those  terms.  Did  he,  then,  take  it 
wrongfully  ?  Can  he  be  allowed  to  set  that  up  ?  Surely  not.  The 
remark  in  the  judgment  of  the  Court  of  Queen's  Bench  is  well  founded, 
"  that  if  the  party  to  whom  money  is  offered  does  not  agree  to  apply  it 
according  to  the  express  will  of  the  party  offering  it,  he  must  refuse  it, 
and  stand  upon  the  rights  which  the  law  gives  him."  This  opinion  is 
not  inconsistent  with  the  authorities.  Webb  v.  Weatherley,  1  Bing.  N. 
C.  502  (E.  C.  L.  R.  vol.  27),  shows  that  a  payment  must  be  taken  as 
>vell  as  made  in  satisfaction,  but  it  does  not  show  that  the  mind  of  the 
payee  must  be  satisfied,  nor  that  he  may  not  by  his  conduct  preclude 
Iiimself  from  denying  that  he  is  satisfied.  Ilardman  v.  Bellhouse,  9  M. 
&  W.  596,t  was  cited,  but  that  case  does  not  show  that  the  plaintiffs 
could  say  they  did  not  take  the  bill  in  satisfaction,  if  the  keeping  of  the 
bill  was  wrongful  unless  it  was  kept  in  satisfaction.  So  in  Doe  v.  Bat- 
ten, Cowp.  243,  where  the  intention  of  the  parties  is  spoken  of,  it  is 
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not  meant  that  the  landlord  can  do  an  act,  lawful  only  if  he  has  a  par- 
ticular intention,  and  yet  say  that  he  had  it  not.  Further  :  what  is  to 
become  of  the  money  ?  Can  Martelli  keep  it  otherwise  than  as  rent  ? 
Can  Barnes  get  it  back  ?  I  am  of  opinion,  therefore,  the  act  was  one 
of  waiver.  It  may  seem  a  refinement ;  but  had  Mr.  Barnes  given  the 
money  to  Martelli — that  is,  put  it  into  his  hand  after  the  latter  had 
refused  to  receive  it  as  rent — I  should,  on  similar  principles,  have  thought 
it  not  a  receipt  of  rent,  and  not  a  waiver.  But  I  cannot  think  it  was  a 
waiver  of  unknown  breaches.  I  do  not  find  there  was  any  notice  of  the 
lease  to  Brandus,  nor  any  evidence  of  any  such  notice.  I  think  the 
judgment  of  the  Court  of  Queen's  Bench  wrong  in  speaking  of  "M*i 
breach."  I  think,  if  any,  there  were  several  breaches — that  is  to  say, 
if  the  letting  of  the  boxes  was  a  breach,  it  was  a  separate  breach ;  if 
giving  a  warrant  of  attorney  was  a  breach,  each  giving  was  a  breach. 
Try  it  in  this  way.  Suppose  the  lessor  had  released  the  breach  of  cove- 
nant not  to  encumber  so  far  as  relates  to  the  leases  of  the  boxes,  would 
that  have  released  the  others  ?  In  the  case  put  in  the  Court  of  Queen^s 
Bench,  had  the  lessor  released  the  breach  in  removing  manure,  no  men- 
tion would  be  made  of  the  quantity,  nor  would  there  be  any  identifica- 
tion of  what  was  released  or  waived,  except  the  act  or  breach  generally. 
But  suppose  there  had  been  two  entirely  distinct  removals,  one  in  one 
year,  and  the  other  in  another,  and  one  only  specifically  released ;  or 
suppose  a  release  given  for  non-repair  of  the  shed,  or  a  waiver  of  for- 
feiture in  respect  of  it,  and  afterwards  a  discovery  that  the  house  was 
in  danger  for  want  of  internal  repair,  nothing  would  be  waived  or  re- 
leased except  the  breaches  specified.  I  cannot,  therefore,  assent  to  this 
part  of  the  judgment ;  and  in  answer  to  the  last  question,  I  say  that 
such  breaches,  if  any,  as  were  known  were  waived,  and  no  others. 

Crompton,  J. — As  to  the  first  question  proposed  by  your  Lordships, 
I  agree  with  the  judgments  pronounced  in  the  courts  below  that  there  is 
no  breach.  It  seems  to  me  that  the  lessee  never,  at  any  particular  time, 
did  more  than  let  or  charge  the  boxes  in  question  for  the  next  year  or 
season.  The  lessee  had  at  any  time  a  right  to  let  for  a  year  or  season, 
which  I  think  is  fairly  construed  to  mean  the  ensuing  year  or  season ; 
and  the  covenant  cannot  reasonably  be  construed  to  mean  that  he  must 
wait  until  such  year  or  season  has  commenced.  His  letting  or  charging 
for  the  ensuing  year  or  season,  even  though  the  preceding  one  was  not 
entirely  terminated,  does  not  seem  to  me  a  breach  of  the  covenant, 
fairly  and  reasonably  construed.  I  answer  your  Lordships'  first  ques- 
tion, therefore,  in  the  negative. 

As  to  the  second  question,  I  think  that  the  special  case  does  disclose 
a  breach  of  the  covenant  not  to  charge  or  encumber  the  theatre,  or  the 
term  granted  by  the  lease.  It  seems  to  me  that  the  judgment  on  the 
warrant  of  attorney  executed  on  the  6th  October.  1852,  amounted  to  a 
charge  or  encumbrance  within  the  meaning  of  the  covenant.  The  defea- 
sance shows  that  the  warrant  in  question  was  intended  to  have  been 
executed,  together  with  the  indenture  of  the  1st  August,  when  there  was 
a  further  advance  of  290i.,  and  that  the  execution  of  the  warrant  had 
been  delayed;  and  it  is  expressly  given  as  a  concurrent  security  with 
the  indenture  for  the  better  securing  the  290/.,  advanced.  It  is  not  the 
giving  judgment  earlier  than  could  otherwise  be  obtained  in  an  adverse 
action,  nor  even  giving  a  security  for  an  old  debt,  if  that  would  have 
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made  any  difference ;  but  the  judgment,  according  to  the  terms  of  a 
previous  negotiation,  is  expressly  given,  and  is  to  be  registered  as  a 
concurrent  security  for  the  advance  of  money.     The  lessee  gives  the 
warrant  with  the  expressed  and  avowed  object  of  the  judgment  being 
registered  against  him  as  a  security  for  the  money  advanced.     It  is  a 
security,  arid  the  money  is  secured  thereby,  and  charged  upon  the  sub- 
ject-matter of  the  security.     The  provisions  for  registration  shpw  that 
it  was  contemplated  that  land  should  be  part  of  the  subject-matter  of 
this  security ;  and,  at  all  events,  the  security,  when  acted  upon  accord- 
ing to  the  expressed  intention  of  the  parties,  would  form  a  charge  or 
encumbrance  on  the  land.     The  stat.  1  &  2  Vict.  c.  110,  expressly  makes 
the  judgment,  when  registered,  a  charge  against  the  judgment- debtor, 
whatever  may  be  its  effect  as  against  other  parties ;  and  it  is  the  in- 
terest of  the  lessee — that  is,  the  term — which  it  is  the  object  of  the 
covenant  to  preserve  unencumbered.     It  is  said  that  until  the  judgment 
was  signed  there  was  no  such  encumbrance,  and  that  the  signing  thp 
judgment  was  the  act  of  the  creditor,  and  not  of  the  lessee ;  and  that  it 
might  have  happened  that  the  party  died,  and  that  no  judgment  could 
have  been  signed.     It  is  quite  true  that  there  would  have  been  no  en- 
cumbrance, and  no  breach  of  the  covenant,  if  judgment  had  not  been 
signed,  from  death  or  any  other  reason ;  but  the  question  Is,  whether 
the  signing  of  the  judgment  was  not  really  the  act  of  the  party  giving 
the  warrant,  with  the  intention  that  it  should  be  used  for  a  security,  and 
should  not  be  enforced  by  execution  immediately.     It  seems  to  me  that 
the  acting  on  the  warrant  and  signing  the  judgment  is,  for  the  present 
purpose,  the  act  of  the  giver  of  the  security,  just  as  much  as  the  giving 
a  warrant  of  attorney  may  be,  if  such  was  the  intention  of  the  giver,  the 
causing  his  goods  to  be  taken  in  execution  under  the  Bankrupt  Act.     In 
the  case  of  Doe  d.  Mitchinson  v.  Carter  the  covenant  was  *'  not  to  assign," 
and  certainly  the  giving  the  warrant  of  attorney  was  not  a  direct  assign-, 
ment ;  but  even  in  that  case,  when  it  was  made  to  appear  that  there  was 
an  intention  to  do  circuitously  what  the  covenant  forbade,  it  was  held 
that  there  was  a  breach  of  the  covenant.     The  present  case  appears  to 
me  much  stronger,  as  the  covenant  is  against  '^  charging  or  encumbering 
the  theatre,"  &c.,  or  the  term,  by  mortgaging,  or  granting  any  rent- 
charge,  or  any  other  encumbrance  or  encumbrances;  and  the  direct 
consequence  of  the  judgment  is  the  creation  of  a  charge  or  encumbrance, 
and  the  defeasance  shows  that  the  object  was  that  the  judgment  should 
be  a  security.     It  is  not  the  case  of  a  roundabout  way  of  assigning,  but 
of  causing  and  creating  a  direct  charge  upon  the  land.     It  eceras  to  me 
that  a  judgment  binding  the  land  cannot  be  taken  otherwise  than  as  a 
charge  or  encumbrance  on  the  land ;  and  I  cannot  help  coming  to  the 
conclusion  that  the  lessee  in  the  present  case,  whether  he  had  or  had  not 
the  particular  property  in  his  contemplation,  did,  in  point  of  fact,  create 
an  encumbrance  or  charge  upon  it  within  the  meaning  of  the  covenant 
in  question.     The  covenant  being  that  he  will  not  charge  or  encumber, 
the  intention  seems  to  me  only  material  for  the  purpose  of  ascertaining 
whether  the  charging  is  his  act,  as,  if  it  be  so,  he  has  charged  the  term, 
and  broken  his  covenant  against  so  doing.     Suppose,  instead  of  the 
covenant  against  doing  an  act  by  way  of  encumbrance,  the  covenant  in 
a  conveyance  of  the  land  had  been,  that  he  had  done  no  act  to  charge 
or  encumber  the  land,  and  it  had  afterwards  appeared  that  the  covenantor 
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had  suffered  a  judgment  on  purpose  to  bind  the  land  in  question,  could 
it  be  doubted  that  the  covenantee  might  maintain  an  action  for  damages 
sustained  in  consequence  of  such  judgment  ?  But  it  is  said,  although 
the  theatre  or  the  term  was  charged  or  encumbered,  still  the  wider  sense 
of  the  earlier  words  in  the  covenant  is  restricted  by  the  later  words,  "  by 
mortgaging,  or  granting  any  rent>charges,  or  other  encumbrance  or  en- 
cumbrances." It  would,  however,  be  a  very  narrow  construction  to  hold 
that  the  word  ^'granting"  was  used  in  its  technical  sense,  as  referring 
to  something  which  lies  in  grant,  or  that  the  instrument  must  be  a 
specialty.  If  that  were  necessary,  the  warrant  was  under  seal,  and  wa$ 
given  as  part  of  a  mortgage  security,  all  the  instruments  relating  to  the 
transaction  really  being  one  mortgage  security.  It  is  said  also  that  the 
''other  encumbrances"  should  be  of  a  similar  nature  with  those  that 
precede,  as  mortgages  or  rent-charges.  The  words  "  any  other  encum- 
brance or  encumbrances"  are,  however,  very  large,  and  were  intended, 
I  think,  to  be  so ;  and  they  seem  to  me  quite  wide  enough  to  embrace  a 
charge  or  encumbrance  by  way  of  a  registered  judgment.  And  I  think 
that  construing  the  words,  as  we  ought  to  do  in  an  instrument  of  this 
description,  according  to  the  plain  ordinary  sense  of  the  words,  and  with 
reference  to  the  objects  in  view,  such  an  encumbrance,  so  created,  as 
the  one  before  younLordships,  may  well  be  said  to  have  been  an  encum- 
brance granted  by  the  lessee.  In  the  present  case  I  would  ask,  first, 
was  this  property,  with  the  other  landed  property  of  the  lessee,  encum- 
bered or  charged  by  this  judgment  ?  and,  secondly,  waa  it  so  encumbered 
or  charged  by  his  direct  authority,  ^iven  for  the  very  purpose  of  creating 
such  a  charge  or  encumbrance  on  his  landed  property,  as  security  for 
the  money  advanced  ?  1  think  that  the  answer  must  be,  that  it  was  so 
charged  or  encumbered,  and  by  his  authority  given  for  that  expree? 
purpose ;  so  that  the  act  of  encumbering  or  charging  is  really  his.  I 
concur,  therefore,  in  this  respect  with  the  opinion  given  by  those  learnel 
Judges  of  the  Court  of  Queen's  Bench  who  decided  the  case  in  that 
Court,  and  who  held  that  there  was  a  breach  of  the  covenant  not  to 
charge  or  encumber ;  and  I  accordingly  answer  your  Lordships'  second 
question  in  the  afBrmative. 

I  answer  your  Lordships*  third  question  also  in  the  affirmative,  bj 
saying,  that  in  my  opinion  the  plaintiff  acquired  a  right  of  re-entry  by 
reason  of  the  breach  of  covenant  referred  to  in  the  second  question. 

As  to  the  last  question  proposed  by  your  Lordships,  I  am  of  opinion 
that,  assuming  that  a  right  of  re-entry  had  been  acquired,  it  was  not 
waived  by  the  plaintiff  in  error.  The  facts  of  this  part  of  the  case  are, 
that  the  lessee  offered  to  pay  a  sum  of  money  as  rent  accruing  after  the 
alleged  forfeiture,  and  refused  to  pay  it  in  any  other  shape ;  and  the 
lessor's  agent  refused  to  receive  it  as  rent,  setting  up  and  insisting  on 
his  right  to  re-enter  for  a  forfeiture,  and  finally  took  up  the  money,  say- 
ing at  the  time  that  he  took  it  as  compensation  for  the  occupation  of  the 
premises  merely,  and  not  as  rent  due  under  an  existing  and  unforfeited 
lease,  and  that  he  did  not  waive  the  lessor's  right  of  re-entry,  bat  ex- 
pressly reserved  it.  In  effect,  he  received  it  only  as  compensation  money, 
to  which  he  was  entitled  for  the  continued  occupation  and  overbolding, 
if  the  tenancy  had  been,  as  he  insisted,  determined  by  the  forfeiture. 
Where  a  lessor  has  by  his  acts  conclusively,  as  against  himself,  admitted 
the  continuance  of  the  relation  of  landlord  and  tenant  between  himself 
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and  his  lessee,  subsequently  to  the  supposed  acts  of  forfeiture,  be  is  said 
to  have  waived  the  forfeiture.  The  lessor  in  such  case,  as  explained  in 
the  note  to  Dumpor's  Case,  1  Smith's  L.  C.  33,  4th  ed.,  has  elected,  as 
ho  is  entitled  to  do,  to  keep  the  reversion,  instead  of  insisting  on  the 
forfeiture  and  determination  of  the  lease.  But  where,  as  here,  he 
always  insists  on  the  forfeiture,  he  cannot  be  deemed  to  have  made  any 
such  election  to  keep  the  reversion.  What  is  called  a  waiver  is  not  so 
properly  a  forgiveness,  or  a  condonation,  or  a  release  of  a  breach  of 
covenant,  as  an  election  to  take  one  estate  instead  of  another.  Viewing 
it  in  this  light,  the  question,  whether  the  lessor  knows  or  not  of  any  of 
the  particular  breaches,  does  not  appear  to  me  to  be  material,  as  the 
question  really  is,  does  he  know  or  suppose  that  he  has  the  election  in 
consequence  of  some  breaches,  and  does  he  elect  still  to  keep  the  rever- 
sion ?  Considering  it  as  an  election,  it  certainly  appears  strange  that  he 
should  be  deemed  to  elect  against  his  expressed  determination,  commu- 
nicated to  the  other  party  at  the  time,  unless,  indeed,  his  act  is 
inconsistent  with  any  other  explanation.  A  receipt  of  rent,  eo 
nomine,  as  rent  under  the  lease,  at  least  if  unaccompanied  by  any 
explanation,  is  an  unequivocal  act  of  electing  to  keep  the  rever- 
sion ;  so  is  a  distress,  in  cases  where  it  can  only  be  justified  by  the 
continuance  of  the  tenancy.  The  authorities  appear  to  me  to  be  in 
accordance  with  what  seems  to  me  the  common  sense  of  the  case, 
where  the  party  refuses  to  receive  the  rent  as  such.  Lord  Mans- 
field's observations  in  Doe  d.  Batten  are  strong  and  express,  and  it  is 
clear  that  the  receipt  of  rent  cannot  in  every  case  be  treated  as  neces- 
sarily waiving  the  forfeiture,  or  else  it  must  have  had  that  effect  in  Doe 
t'.  Meux,  1  Car.  &  P.  848,  approved  of  in  Jones  v.  Carter.  It  is  true 
that  in  all  these  cases  the  receipt  of  rent  had  been  preceded  by  an  eject- 
ment, or  some  unequivocal  act  of  election,  which,  according  to  the  doc- 
trine of  election,  is  conclusive  when  once  made ;  but  still  the  receipt  of 
the  rent,  though  unequivocal,  did  not  necessarily  operate  as  a  waiver. 
In  the  same  way,  I  think,  it  may  be  explained  by  evidence  of  conduct 
at  the  time,  showing  that  the  lessor,  whilst  he  receives  the  money,  is 
electing  to  have  the  land,  and  not  the  reversion,  as  he  did  in  the  present 
case.  I  think  that,  in  order  to  operate  as  an  election  to  keep  the  rever- 
sion, the  money  should,  in  the  language  of  Lord  Wensleydale  (then  Mr. 
Justice  Parke)  in  Doe  v.  Pritchard,  6  B.  &  Ad.  780  (E.  C.  L.  R.  vol. 
27),  "  be  received  as  rent  due  under  a  lease."  In  the  present  case  there 
was  a  direct  insisting  on  the  forfeiture,  and  there  was  a  distinct  refusal 
to  consider  the  tenancy  as  subsisting.  The  rule  of  law,  that  payments 
are  to  be  taken  in  modum  solventis,  is  a  rule  of  appropriation  where 
there  are  two  debts  or  demands ;  and  a  payment  by  the  debtor  expressly 
in  satisfaction  of  one  demand  precludes  the  creditor  from  maintaining 
an  action  for  that  debt  or  demand,  on  the  ground  that  it  has  not  been 
paid :  but  that  is  a  very  different  matter  from  his  being  bound  to  admit 
that  such  a  demand  did  exist,  when  he  claims  the  sum  on  a  different 
footing.  The  rule  does  not  appear  to  me  to  apply  to  a  case  where  there 
is  one  sum  due,  or  claimed  in  one  of  two  ways,  so  as  to  bind  the  party 
receiving  the  money  to  an  affirmation  of  the  existence  of  a  fact  which 
he  is  distinctly  repudiating.  In  the  present  case  the  plaintiff  refused 
to  receive  the  money  as  rent,  refused  to  recognise  the  tenancy  as  exist- 
inffj  and  insisted  on  the  forfeiture.    I  think  that  he  cannot,  under  such 
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circumstances,  be  treated  as  electing  to  have  the  reversion  of  the 
tenancy,  and  as  waiving  the  forfeiture ;  and  in  this  respect  I  differ  from 
the  conclusion  at  which  the  Court  of  Queen's  Bench  arrived.  I  answer 
your  Lordships*  last  question,  therefore,  in  the  negative. 

Martin,  B. — My  Lords,  in  answer  to  the  first  question,  I  say  that 
the  special  case  does  not  disclose  a  breach  of  the  covenant  not  to  grant, 
&c.  In  order  to  determine  what  is  its  true  meaning,  it  is  necessary  to 
ascertain  what  was  the  subject-matter  of  the  demise ;  what  circumstances, 
if  any,  were  peculiar  to  it ;  and  more  especially  what  is  the  meaning  of 
the  word  "  season"  as  mentioned  in  it ;  and  with  this  knowledge  to  read 
the  covenant,  and  endeavour  to  determine  what  its  words  really  mean. 
[His  Lordship  stated  the  facts,  and  read  the  demise  to  Mr.  Hughes.] 
The  special  case  finds  that  in  1852  the  season  closed  on  the  13th  August. 
Now  if  the  lease  to  Mr.  Hughes  had  been  executed  on  the  14th  August, 
I  apprehend  it  would  have  been  clear  that  the  defendant  had  not  let  or 
charged  the  boxes  for  more  than  one  season.  The  season  of  1852  would 
have  been  then  over,  and  the  letting  or  charging  to  Messrs.  Brandus 
would  have  been  substantially  at  an  end  ;  all  the  beneficial  interest  under 
the  grant  or  demise  would  have  terminated,  and  the  demise  to  Mr. 
Hughes  would  be  for  one,  viz.,  the  next^  season.  Then  does  it  make 
any  difference  that  the  demise  to  Mr.  Hughes  was  executed  upon  the 
1st  August  ?  And  upon  the  best  consideration  I  have  been  able  to  give 
the  question,  I  think  it  does  not,  and  that  there  has  been  no  letting  for  a 
longer  period  than  one  season,  within  the  true  meaning  of  the  covenant. 
The  season  of  1852  was  substantially  over  on  the  1st  August,  1852.  This 
was  the  usual  period  for  its  termination  ;  the  thirteen  days  afterwards, 
during  which  the  performances  took  place,  was  an  excrescence  upon 
what  was  usual.  The  spirit  and  intention  of  the  covenant  seems  to  me 
to  have  been  carried  out,  and  in  the  result  the  plaintiff  has  failed  to 
satisfy  me  that  the  lease  to  Mr.  Hughes  was  a  breach  of  the  covenant. 
He  was  bound  to  do  so  to  entitle  him  to  any  judgment,  and  he  has  not 
succeeded. 

In  answer  to  the  second  question,  I  reply  that  the  special  case  does 
not  disclose  a  breach  of  the  covenant  not  to  charge  or  encumber  the 
theatre.     The  poiot  is,  whether  the  giving  certain  warrants  of  attorney 
was  a  breach  or  breaches  of  the  covenant  that  the  defendant  should  not 
charge  or  encumber  the  theatre,  or  the  term  granted  by  the  lease,  by 
mortgaging  the  same,  or  granting  any  rent-charge,  &c.     The  strongest 
case  against  the  defendant  was  a  warrant  of  attorney  to  a  Mr.  Hughes, 
and  it  is,  therefore,  sufficient  to  refer  to  it.     [His  Lordship  referred  to 
the  warrant  of  attorney,  judgment,  and  registry.]    The  question  is,  whe- 
ther there  was  a  charging  or  encumbering  the  theatre  within  the  true 
meaning  of  the  covenant;  and  I  think  there  was  not.     A  warrant  of 
attorney  is  a  well-known  security :  it  gives  the  creditor  the  power  of 
obtaining  a  judgment  in  one  of  the  superior  courts,  and  enforcing  it 
precisely  in  the  same  way  as  an  adverse  judgment.     Should  the  defend- 
ant pay  the  debt,  no  judgment  could  be  entered  up  at  all ;  but  if  be  do 
not,  and  judgment  be  entered  and  registered,  the  lands  of  the  debtor 
are  charged,  and  may  be  taken  in  execution*    When,  therefore,  a  man 
gives  a  warrant  of  attorney,  he  does  an  act  whereby  his  lands  may  be 
charged ;  but  he  does  the  same  thing  when  he  contracts  a  debt,  for  he 
may  be  immediately  sued  for  the  debt,  and  judgment  obtained  Kg^mi 
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him ;  and  thereby  his  lands  are  charged  in  the  same  manner,  and  to  the 
same  extent,  as  by  a  judgment  on  a  warrant  of  attorney.  It  is  not 
correct,  therefore,  to  say  that  a  man  charges  or  encumbers  his  lands  by 
giving  a  warrant  of  attorney.  What  he  really  does  is,  he  gives  the 
means  whereby  his  creditor  may  charge  or  encumber  his  lands.  Now, 
in  the  special  case  nothing  is  found  beyond  that  the  warrant  of  attorney 
was  given ;  it  is  not  found  that  it  was  the  object  and  intention  of  the 
parties  that  the  theatre  should  be  charged  by  means  of  the  judgment. 
Your  Lordships  have  power  to  draw  inferences  of  fact ;  but  I  do  not 
think  there  is  sufficient  evidence  that  the  parties  had  any  particular 
intention  to  charge  or  encumber  the  theatre,  or  that  the  warrant  of 
attorney  was  given  otherwise  than  as  an  ordinary  security.  It  is  stated 
in  the  defeasance  that  Mr.  Hughes  was  to  be  at  liberty  to  register  the 
judgment ;  but  in  reality  this  is  nothing  more  than  he  could  have  done 
without  such  words ;  and  they  seem  to  me  to  have  been  inserted  in  the 
defeasance  merely  ex  majore  cautel&,  and  if  omitted,  it  would  have  been 
of  no  consequence.  The  true  rule  of  law  upon  this  subject  appears  to 
be  laid  down  in  the  case  of  Doe  d.  Mitchinson  v.  Garter.  It  was  an 
action  of  ejectment  by  a  landlord  upon  an  alleged  breach  of  condition 
not  to  assign  a  term.  The  evidence  at  the  first  trial  was,  that  the  lessee 
had  given  a  warrant  of  attorney  for  a  debt,  that  judgment  had  been 
entered  up  upon  it,  and  execution  issued,  and  the  sheriff  had  sold  the 
term  to  the  defendant,  who  had  entered,  and  taken  possession  of  the 
land.  The  Court  held  that  this  was  not  a  breach  of  the  condition.  An- 
other ejectment  was  afterwards  brought,  and  this  fact  was  then  added, 
that  the  warrant  of  attorney  was  executed  for  the  express  purpose  of 
enabling  the  defendant  to  obtain  possession  of  the  lease  and  the  land 
demised,  and  in  order  to  evade  the  condition.  The  Court  then  held  that 
this  was  a  breach,  upon  the  ground,  that  what  cannot  be  done  directly^ 
the  law  will  not  permit  to  be  done  mdirectly,  I  think  the  principle  of 
that  case  applies  to  the  present  point ;  and  inasmuch  as  it  has  not  been 
found  in  the  special  case,  nor  is  there  sufficient  evidence  to  prove,  that 
the  warrant  of  attorney  by  the  defendant  to  Mr.  Hughes  was  executed 
for  the  purpose  of  enabling  him  to  get  possession  of  the  theatre,  in  my 
judgment  there  has  been  no  breach  of  the  covenant  not  to  charge  or 
encumber. 

As  to  the  third  question,  I  say  that  the  plaintiff  in  error  did  not 
acquire  any  right  of  re-entry.  I  collect  that  your  Lordships  desire  the 
opinion  of  the  judges  upon  the  point,  whether,  supposing  there  had  been 
breaches  of  the  covenants,  the  plaintiff  would  have  acquired  a  right  of 
re-entry.  The  condition  upon  which  the  first  alleged  breach  is  founded 
is  express,  and  in  the  same  words  as  the  covenant;  and  if  there  had 
been  a  breach  of  this  covenant,  there  would  have  been  a  clear  right  of 
re-entry.  I  think  it  would  be  impossible  to  put  a  different  construction 
upon  the  same  words  twice  repeated  in  the  same  deed.  That  upon 
^hich  the  second  alleged  breach  is  founded  is  a  general  condition,  that 
if  the  defendant  should  make  default  in  the  performance  of  any  of  the 
other  covenants,  which  on  his  part  ought  to  be  performed,  observed,  and 
Isept  (except  certain  particularly  mentioned),  it  should  be  lawful  for  the 
plaintiff  to  re-enter,  &c.  And  the  point  is,  whether,  assuming  the  giving 
the  warrants  of  attorney  was  a  breach  of  the  covenant  not  to  charge  or 
encumber,  the  condition  would  reach  it.  I  think  it  would,  and  that  the 
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executing  a  mortgage  or  granting  a  charge  by  the  defendant  would  be 
a  making  default  in  the  performance  of  the  covenants  to  be  observed 
and  kept  by  him.  I  do  not  myself  consider  there  is  any  inaccuracy  in 
language  in  saying,  that  a  man  has  performed  his  covenant  when  he  has 
not  done  what  he  covenanted  not  to  do,  or  that  he  made  default  in  per- 
forming his  covenant  when  he  has  done  it.  The  abiding  by  a  covenant 
is  a  performance  of  it — the  non-abiding  a  non-performance.  It  was 
clearly  the  intention  of  the  parties  that  the  condition  should  extend  to 
every  breach  of  covenant  except  those  specially  excepted ;  and  whether 
it  be  a  condition  or  a  covenant,  the  intention  of  the  parties,  as  shown 
by  the  words  they  use,  is  the  true  test. 

As  to  the  last  question,  I  think  the  receipt  of  the  rent  was  a  waiver 
of  all  breaches  of  condition  which  had  happened  before  the  rent  became 
due,  and  which  were  known  to  the  plaintiff,  but  was  not  in  respect  of  * 
any  breach  of  condition  not  known  to  him.  It  was  argued  that  the  real 
question  was,  whether  or  not  the  plaintiff,  or  the  person  who  represented 
him,  intended  to  waive  the  forfeiture ;  but  in  my  opinion  this  is  not  so. 
The  rule  laid  down  in  Go.  Litt.  211  b,  is,  ''  If  he  accept  a  rent  due  at 
a  day  after,  he  shall  not  enter  for  the  condition  broken,  because  he 
thereby  affirmeth  the  lease  to  have  a  continuance."  In  Green's  Case 
(Cro.  Eliz.  3),  the  rent  had  been  duly  demanded  on  the  day,  and  not 
paid,  but  two  days  afterwards  it  was  paid  and  accepted,  and  an  acquit- 
tance given  by  the  name  of  "  the  landlord's  fermor  ;*'  it  was  clearly 
resolved  (the  report  states)  "  that  the  bare  receipt  of  that  particular 
rent  after  the  day  was  no  bar,  for  it  was  a  duty  due  to  the  landlord ; 
but  a  distress  for  the  rent,  or  a  receipt  of  rent  due  subsequent  day,  was 
a  bar,  for  these  acts  do  affirm  the  lessee  to  have  lawful  possession."  So 
making  an  acquittance,  reciting  that  he  is  his  tenant,  and  in  the  ca>e 
cited  calling  him  ''  his  fermor,"  was  such  a  declaration  of  the  landlord's 
meaning  to  continue  him  his  tenant  as  barred  or  waived  the  right  of 
re-entry.  So  also  Serjeant  Williams,  in  his  note  to  Duppa  v,  Mavo, 
1  Wms.  Saund.  287  d,  says,  "  The  acceptance  of  rent  accrued  after,  if 
the  lessor  had  notice  of  the  breach  of  the  condition,"  bars  the  right  of 
entry.  In  my  opinion  this  is  the  true  principle,  and  if  a  landlord 
receive  rent  which  falls  duo  after  a  condition  broken,  of  which  he  had 
notice,  the  right  of  entry  is  waived  or  barred,  and  his  intention  and 
desire  not  to  waive  it  is  immaterial.  In  the  words  of  Lord  Coke,  ''by 
his  act  of  accepting  the  rent,  he  hath  affirmed  the  lease  to  have  a  con- 
tinuance." The  question  then  arises,  was  the  mouey  paid  to  and 
accepted  by  Mr.  Martelli  (who  has  been  assumed  throughout  all  the 
arguments  on  this  case  to  entirely  represent  the  plaintiff)  as  rent?  I 
think  it  was.  Mr.  Martelli  appears  to  me  to  have  laboured  under  a 
misapprehension,  both  of  fact  and  of  law ;  he  seems  to  have  thought, 
that  upon  a  condition  being  broken,  and  the  tenant  continuing  in  pos- 
session, this  state  of  things  arose — that  the  landlord  had  a  right  of  re- 
entry from  the  time  of  the  condition  being  broken,  and  that  the  tenant, 
continuing  in  possession,  was  liable  to  pay  a  compensation  as  for  use 
and  occupation,  the  measure  of  the  amount  being  the  rate  of  ren: 
reserved  by  the  lease.  But  I  apprehend  this  is  not  so.  Upon  the 
breach  of  condition,  the  landlord  would  acquire  a  right  of  entry.  If  he 
brought  an  ejectment,  his  title  would  accrue  at  and  from  the  time  of 
the  breach,  and  he  would  be  entitled  to  maintain,  not  an  action  for  use 
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and  occupation,  but  one  for  mesne  profits  for  the  time  intervening 
between  the  accruing  of  his  title  and  his  obtaining  possession.  So  also, 
if  he  entered  without  an  ejectment,  I  apprehend  his  claim  for  compen- 
sation, in  respect  of  the  wrongful  occupation  of  his  land  from  the  time 
of  the  breach  until  the  actual  entry,  would  be  in  the  nature  of  a  demand 
for  mesne  profits,  and  not  for  use  or  occupation,  which,  generally  speak- 
ing, is  founded  on  a  contract,  express  or  implied.  But,  however  this 
may  be,  I  think  it  is  clear  that  the  reserved  rent  is  not  the  measure  of 
compensation.  In  this  particular  case,  if  the  period  to  be  compensated 
for  was  the  ^^  season''  between  March  and  August,  a  jury  would  have 
been  well  warranted  in  giving  an  amount  equal  to  the  whole  rent,  or 
indeed  it  might  be  more,  and  not  merely  an  aliquot  part  of  it,  commen- 
surate with  the  period  of  occupation.  On  the  other  hand,  if  the  period 
to  be  compensated  for  was  at  another  time  of  the  year,  they  would  have 
been  equally  well  warranted  in  giving  an  amount  merely  nominal.  There 
was,  therefore,  no  such  demand  existing  as  Mr.  Martelli  seems  to  have 
thought.  But  whether  or  not  Mr.  Barnes,  the  agent  of  the  defendant, 
was  in  possession  of  the  money,  it  was  his  right  to  appropriate  it,  and 
pay  it  in  what  manner,  and  for  what  demand,  he  thought  fit.  Mr.  Mar- 
telli was  at  liberty  to  take  it  or  reject  it,  at  his  pleasure ;  but  if  he  took 
it,  he,  in  my  judgment,  took  it  according  to  the  will  of  the  defendant, 
as  expressed  by  his  agent  at  the  time  of  payment,  and  what  he  said  to 
the  contrary  is  immaterial.  The  maxim  of  law,  ae  well  as  of  reason 
»nd  good  sense,  is,  '^  non  quod  dictum  est,  sed  quod  factum  est,  inspi- 
citur."  Assuming  Mr.  Martelli  to  be  the  landlord,  in  my  opinion  the 
acceptance  of  the  money  paid  by  Mr.  Barnes  on  the  27th  October,  1854, 
waived  all  breaches  of  condition  then  known  to  him.  As  to  the  breach 
or  breaches  of  condition  not  known,  it  had  no  effect  or  operation :  Pen- 
nant's Case,  3  Rep.  64  b ;  note  to  Duppa  v.  Mayo,  1  Wms.  Saund.  287  d. 
In  the  language  of  Serjeant  Williams,  ''  the  notice  of  the  forfeiture  is  a 
material  and  issuable  fact."  According  to  the  statement  in  the  special 
case,  I  think  Mr.  Martelli  must  be  considered  to  have  had  notice  of  the 
warrants  of  attorney,  but  not  of  the  forfeiture  (if  any)  created  by  the 
lease  to  Mr.  Hughes ;  for  although  the  case  finds  that  he  had  notice  of 
this  lease,  it  does  not  find  that  he  had  notice  of  the  previous  letting  to 
Messrs.  Brandus.  I  therefore  answer  the  first  three  questions  in  the 
negative,  and  the  last  in  the  afiirmative,  as  to  the  supposed  right  of  re- 
entry created  by  the  warrants  of  attorney,  but  in  the  negative  as  to  that 
created  by  the  lease  to  Mr.  Hughes. 

Williams,  J. — In  answer  to  the  first  question,  I  have  to  state  my 
opinion,  that  the  special  case  does  not  disclose  a  breach  of  the  covenant 
'*  not  to  grant,**  &c.  I  think  the  meaning  of  the  covenant  is,  that  no 
one  single  letting  or  charging  shall  be  for  a  longer  time  than  one  year 
or  one  season.  With  respect  to  this  question,  I  believe  the  Judges  are 
unanimous,  and  I  will,  therefore,  but  take  leave  to  say,  that  I  concur 
vith  the  view  of  it  which  has  been  already  expressed  to  you  at  large  by 
Bramwell,  B. 

As  to  the  second  question,  I  am  of  opinion  that  the  special  case  does 
not  disclose  a  breach  of  the  covenant  not  to  '^  charge  or  encumber  the 
theatre,  or  any  part  thereof."  [His  Lordship  read  the  words.]  It 
appears  on  the  special  case  that  judgments  were  signed  and  registered 
on  warrants  of  attorney  given  by  the  lessee  to  secure  money  advanced 
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to  him,  and  the  defeasances  of  some  of  those  warrants  expressly  autho- 
rized judgments  to  he  immediately  entered  up  and  registered.  On  the 
part  of  the  appellant  it  is  contended,  not  only  that  the  judgments,  wben 
so  signed  and  registered,  constituted  an  encumhrance  (of  which,  I  think, 
no  doubt  can  be  entertained),  but  also  that  the  lessee,  by  putting  it  into 
the  power  of  his  creditor  so  to  sign  and  register  the  judgments,  had 
broken  the  covenant  by  ''  granting  an  encumbrance.'*  But  I  am  of 
opinion  that  this  is  not  so;  for  that,  when  the  covenant  speaks  of 
'^  granting  any  rent-charge  or  other  encumbrance,"  it  means  to  prohibit 
encumbrances  which  will  be  immediately  fastened  on  the  estate  by  force 
of  some  grant  or  other  act  of  the  lessee,  and  not  the  doing  of  acts  Uke 
these  warrants  of  attorney,  which  may  or  may  not  end  in  becoming 
encumbrances  at  some  future  time,  according  to  the  course  which  the 
creditor  chooses  to  take.  It  is  plain  that  the  mere  giving  of  the  war- 
rants of  attorney  cannot  constitute  the  grant  of  an  encumbrance.  They 
might  have  proved  wholly  inoperative,  by  reason  of  being  countermanded 
by  death  before  any  judgment  was  entered,  or  the  creditor  might  have 
chosen  to  neglect  altogether  to  act  upon  them.  And  if  the  giving  of 
the  warrants  of  attorney  be  not  the  grant  of  the  encumbrance,  how  can 
it  be  said  that  the  lessee  granted  it  at  all  ?  It  is  plain  that  he  did 
nothing  else  than  give  the  warrants.  The  encumbrance  was  effected,  not 
by  hii  act,  but  by  the  act  of  the  creditor  in  signing  and  registering  the 
judgment.  With  respect  to  the  authorities,  the  case  most  relied  on  by 
the  appellant  was  Doe  d.  Mitchinson  v.  Garter.  But  as  to  the  applica- 
tion of  that  decision  to  the  present  question,  I  beg  to  refer  your  Lord- 
ships to  the  judgment  of  the  Court  of  Exchequer  Chamber  (reported  5 
E.  &  B.  689  (E.  C.  L.  R.  vol.  85),  in  which  I  concurred,  and  to  which, 
I  take  leave  to  say,  I  continue  to  adhere. 

As  to  your  Lordships'  third  question,  I  am  of  opinion  that,  if  any 
breaches  of  the  covenants  occurred,  the  plaintiff  in  error  acquired  a 
right  of  re-entry,  for  I  think  the  proviso  in  the  lease  is  applicable  to  a 
breach  of  a  negative  as  well  as  a  breach  of  a  positive  covenant. 

As  to  your  Lordships'  last  question,  I  am  of  opinion  that  the  right 
of  re-entry,  if  any,  was  waived  by  the  plaintiff  in  error  as  to  all  the 
breaches  of  which  he  had  notice.  It  was  established  as  early  as  Pen- 
nant's Case,  that  if  a  lessor,  after  notice  of  a  forfeiture  of  the  lease, 
accepts  rent  which  accrued  after,  this  is  an  act  which  amounts  to  au 
affirmance  of  the  lease  and  a  dispensation  of  the  forfeiture.  In  the 
present  case  the  facts,  I  think,  amount  to  this — that  the  lessor  accepted 
the  rent,  but  accompanied  the  acceptance  with  a  protest  that  he  did  not 
accept  it  as  rent,  and  did  not  intend  to  waive  any  forfeiture.  But  I  am 
of  opinion  that  this  protest  was  altogether  inoperative,  as  he  had  no 
right  at  all  to  take  the  money  unless  ne  took  it  as  rent.  He  cannot,  I 
think,  be  allowed  to  say  that  he  wrongfully  took  it  on  some  other  ac- 
count ;  and  if  he  took  it  as  rent,  the  legal  consequences  of  such  an  act 
roust  follow,  however  much  he  might  desire  to  repudiate  them.  Bat 
those  legal  consequences  are  only,  1  apprehend,  that  the  lessor  thereby 
affirms  the  lease,  and  dispenses  with  the  forfeiture  of  which  he  then  had 
notice.  The  distinction  has  been  long  established  between  conditions 
which  are  collateral  and  those  which  are  annexed  to  the  rent — that,  as 
to  the  former,  notice  of  a  breach  is  material  and  issuable.  The  reason 
18  mentioned  in  the  first  resolution  in  Pennant's  Case,  vii.,  that  if  it 
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were  otherwise  the  lessee  might  take  advantage  of  his  own  fraud,  for  he 
might  purposely  commit  an  act  of  forfeiture  so  secretly,  and  so  near  the 
day  on  which  the  rent  is  to  he  paid,  as  that  it  should  be  impossible  for 
the  lessor  to  come  to  the  knowledge  of  it. 

Erle,  J. — I  answer  your  Lordships'  first  question  in  the  negative. 
The  covenantor  did  not  charge  or  dispose  of  any  boxes  for  any  longer 
period  than  one  year  or  season.     The  facts  are,  that  the  covenantor,  in 
December,  1851,  charged  and  disposed  of  certain  boxes  to  Brandus  for 
one  year  from  the  1st  March,  1852 ;  and  on  the  1st  August,  1852,  ho 
charged  and  disposed  of  the  same  boxes  to  Hughes  for  one  year  from 
the  Ist  February,  1853.     Neither  of  these  instruments  of  charge,  taken 
by  itself,  created  a  forfeiture,  as  there  is  no  covenant  against  granting 
leases  commencing  in  future,  nor  against  granting  leases  in  reversion, 
nor  agaifist  granting  leases  that  would  not  expire  within  a  year  from  the 
making  thereof,  provided  the  term  granted  did  not  exceed  a  year  or 
season.     The  plaintiflf  contends  that  the  covenant  was  intended  to  pre- 
vent an  anticipation  of  the  profits,  and  to  make  the  receipts  of  each  year 
applicable  to  the  expenses  thereof.     Probably  it  may  be  so,  but  no  such 
intention  is  expressed.     The  prohibition,  in  literal  terms,  is  against  a 
longer  term  than  a  year  or  season,  and  neither  of  the  grants  in  ques- 
tion violates  that  prohibition.     There  is  no  pretence  for  saying  that  the 
two  grants  were  intended  to  be  a  colourable  compliance  with,  though  a 
substantial  breach  of,  the  covenant.     If  the  substance  of  the  covenant 
is  regarded,  the  lessee  has  substantially  complied  with  it.     All  grants 
are  operative  only  for  the  opera  season — the  time  during  which  the 
theatre  remains  closed  is  of  no  importance.     The  grant  to  Brandus  is, 
in  efiect,  for  the  opera  season  of  1852 ;  and  almost  at  the  close  of  that 
season  the  grant  to  Hughes  for  the  season  of  1853  is  made.     If  the 
season  for  1852  had  been  over  when  the  grant  to  Hughes  was  made,  the 
plaintiff  could  not,  in  reason,  contend  that  there  was  a  breach,  as  there 
would  be  no  charge  or  disposition  for  a  longer  period  than  a  season, 
although  for  longer  than  a  year.     The  covenant  has  thus  been  substan- 
tially complied  with,  and  I  cannot  find  a  clear  violation  of  the  literal 
meaning  of  the  words.     I  therefore  answer  this  question  in  the  nega- 
tive. 

I  answer  the  second  question  in  the  negative.  No  direct  charge  or 
encumbrance  was  created,  nor  was  any  indirect  power  given  of  charging 
by  a  judgment,  coupled  with  an  intention  on  the  part  of  the  covenantor 
that  it  should  be  used  for  the  purpose  of  charging,  so  that  the  covenant 
plight  be  apparently  complied  with,  and  really  broken,  as  was  the  case 
in  Doe  d.  Mitchinson  v.  Garter. 

As  my  answer  to  the  first  two  questions  is  in  the  negative,  the  third 
question  does  not  arise.  If  either  had  been  answered  in  the  affirmative, 
the  answer  to  the  third  question  would  be  affirmative  also. 

The  fourth  question  does  not  arise,  for  the  same  reason.  If  it  had 
arisen,  the  lessor  waived  all  the  breaches  that  he  had  notice  of  when  he 
accepted  a  payment  of  rent  accruing  after  notice ;  and  if  be  had  notice 
of  several  breaches  of  one  covenant,  and  waived  them  all,  and  after- 
wards discovered  another  breach  of  the  same  covenant,  not  differing  in 
circumstances  from  the  breaches  which  he  had  waived,  I  think  the 
waiver  would  extend  to  such  a  breach,  though  unknown  at  the  time  of 
the  waiver. 


1092  CROFT  V.  LUMLEY.    H.  of  L.  1858. ' 

WiGHTMAN,  J. — ^With  respect  to  the  first  question  proposed  by  your 
Lordships,  I  am  of  opinion  that  the  special  case  does  not  disclose  a 
breach  of  the  covenant  ''  not  to  grant,  let,  or  otherwise  dispose  of  any 
of  the  boxes  or  stalls  of  the  theatre  for  any  longer  period  than  one 
year  or  one  season."  My  reasons  for  this  opinion  are  the  same  as  those 
given  by  both  the  Courts  below  upon  this  point,  and  I  therefore  will  not 
take  up  time  unnecessarily  by  repeating  them. 

The  second  question  is  one  of  considerable  difficulty ;  but,  after  mach 
consideration,  I  have  come  to  the  conclusion  that  the  special  case  does 
disclose  a  breach  of  the  covenant  not  to  charge  or  encumber  the  theatre, 
or  any  part  thereof;  and  I  therefore  answer  that  question  in  the  affirm- 
ative. The  judgments  upon  the  several  warrants  of  attorney  mentioned 
in  the  case,  when  entered  up  and  registered,  have,  by  the  1  &  2  Vict.  c. 
110,  s.  13,  the  same  effect  as  a  charge  upon  the  theatre,  as  if  the  per- 
son against  whom  the  judgment  is  entered  up  had  had  power  to  charge 
it,  and  had  by  writing  under  his  hand  agreed  to  charge  it,  with  the 
amount  of  the  judgment-debt  and  interest.  But  though  the  judgment 
is  a  charge  upon  the  theatre,  it  is  not  a  breach  of  the  covenant,  unless 
it  be  a  charge  by  the  lessee  granting  a  rent-charge  or  other  encum- 
brance. The  only  act  done  by  the  lessee  is  the  giving  warrants  of 
attorney  to  confess  judgments,  which  warrants  are  in  themselves  neither 
charges  nor  encumbrances ;  but  the  judgments  which  the  creditors  are 
enabled  to  sign  by  means  of  them  are.  If  the  lessee  had  given  to  a 
bon&  fide  creditor  a  promissory  note  payable  on  demand,  upon  which 
an  action  had  been  brought,  and  the  lessee,  having  no  defence,  had  given 
a  cognovit,  upon  which  judgment  had  been  signed,  or  had  suffered  a 
judgment  by  default,  could  he  be  said  to  have  granted  an  encumbrance 
upon  his  leasehold  property  within  the  meaning  of  such  a  covenant  as 
that  in  question?  I  think  not;  and' the  case  would  fall  within  the 
principle  of  the  first  decision  in  the  case  of  Doe  d.  Mitchinson  v.  Garter. 
But  it  is  urged  that  the  defeasances  to  the  warrants  of  attorney,  and  in 
particular  to  that  of  the  2d  November,  1852,  show  that  the  object  of 
the  lessee  was  to  create  a  charge  upon  the  theatre  by  giving  those  war- 
rants of  attorney.  The  defeasance  to  the  warrant  of  attorney  of  the 
2d  November  recites  the  debt,  &c.  By  this  warrant  of  attorney  and 
defeasance,  Lumley  authorized  the  creditor  to  enter  up  judgment  forth- 
with, and  issue  execution  immediately;  and  as  the  judgment,  when 
signed,  was  by  his  authority,  and  without  any  action  brought,  the  effect 
was  the  same  in  charging  the  theatre  as  if  the  lessee  had  directly,  and 
in  terms,  granted  an  encumbrance  upon  it ;  and  I  am,  upon  the  whole, 
of  opinion  that,  giving  a  reasonable  construction  to  the  term  *^  grant," 
as  used  by  the  parties  to  the  lease,  Lumley  did  voluntarily  create  a 
charge  upon  the  theatre,  which  operated  as  a  grant  pf  an  encumbrance 
within  the  meaning  of  the  covenant. 

As  I  am  of  opinion  that  there  has  been  a  breach  of  the  covenant  not 
to  charge  or  encumber  the  theatre,  I  am  also  of  opinion  that  the  plain- 
tiff acquired  a  right  of  re-entry  under  the  proviso  for  re-entry  in  case 
of  breach  of  covenant ;  and  I  therefore  answer  your  Lordships*  third 
question  in  the  affirmative. 

In  answer  to  the  fourth  question  proposed,  I  am  of  opinion  that  the 
right  of  re-entry  was  waived  by  the  plaintiff  in  error.  Acceptance  bj 
a  landlord  of  rent  accruing  due  from  a  tenant  after  knowledge  by  the 
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landlord  of  a  breach  of  covenant  by  the  tenant,  which  gives  the  land- 
lord a  right  of  re-entry  on  the  ground  of  a  condition  broken,  amounts 
to  a  waiver  of  the  right  to  re-enter,  as  it  is,  in  effect,  an  admission  that 
the  tenant  held  rightfully  as  such  at  the  time  the  rent  accrued.  If  it 
be  necessary  to  cite  any  authority  for  this  position,  I  may  refer  to 
Green*8  Case.  In  the  present  case,  Mr.  Martelli  (who  represented  the 
plaintiff)  was  aware,  at  the  time  he  received  the  rent  due  at  Michaelmas, 
1854,  that  the  plaintiff  claimed  a  right  to  re-enter  by  reason  of  the 
warrants  of  attorney  and  judgments  being,  as  alleged,  grants  of  encum- 
brances, within  the  meaning  of  the  condition  in  the  lease.  He  knew 
that  this  condition  had  been  broken,  and  accepted  rent  accruing  due 
after.  It  is  true  that  he  insisted  upon  receiving  it,  not  as  rent,  but  as 
compensation  for  occupation  ;  but  he  was  told  by  Mr.  Barnes,  who  paid 
it,  that  he  must  either  take  it  as  rent,  or  leave  it.  He  chose  to  take  it; 
but,  in  that  case,  he  is  bound  to  take  it  as  paid ;  or,  if  he  objected  to 
the  terms  on  which  it  was  offered  as  payment,  he  should  have  refused  it. 
I  therefore  answer  your  Lordships*  fourth  question  in  the  affirmative. 

Coleridge,  J. — In  answer  to  your  Lordships*  first  question,  I  think 
that  the  special  case  discloses  no  breach  of  the  covenant  therein  refer- 
red to.  It  appears  to  me  that  that  covenant  contemplates  the  period 
for  which,  by  the  operation  of  any  grant,  sub-lease,  or  other  instrument, 
the  box  or  stall  should  be  bound,  not  the  time  at  which  such  grant,  sub- 
lease, or  other  instrument  should  be  made ;  and  I  think,  further,  that 
apart  from  fraud  or  colour,  the  granting  of  successive  leases  of  the  same 
box  to  the  same  tenant  would  not  occasion  a  breach,  although  these 
leases,  or  some  of  them,  might  be  in  existence,  the  terms,  however,  under 
them  not  running  at  the  same  time.  This  last  is,  indeed,  but  a  corollary 
from  the  former  proposition.  As  I  have  been  allowed  to  read  my  brother 
BramwelVs  answer  to  this  question,  and  agree  to  his  reasons  as  well  as 
his  conclusions,  I  think  it  better  to  refer  to  them,  and  adopt  them  as 
my  own. 

I  have  had  more  difficulty  in  settling  my  mind  as  to  your  Lordships' 
second  question,  and  it  is  only  with  some  remaining,  doubts  that  I  an- 
swer, that  the  special  case  does  not  now  seem  to  me  to  disclose  a  breach 
of  the  covenant  not  to  charge  or  encumber  the  theatre,  or  any  part 
thereof.  The  covenant  in  question  is — [His  Lordship  read  it.]  This 
follows  on  the  covenant  not  to  underlet  or  assign  without  the  license  and 
consent  in  writing  of  the  lessor.  The  two  may  be  considered  as  branches 
of  one  entire  covenant,  and  perhaps  the  condition  of  a  license  from  the 
lessor  may  attach  to  both,  which  would  help  to  the  construction  I  give 
to  the  part  now  under  consideration.  But,  whether  this  be  so  or  not,  I 
think  that  this  branch,  as  well  as  the  other,  contemplates  only  acts  done 
by  the  lessee,  and  their  direct  consequences.  As  the  lessee  must  grant 
the  mortgage  and  the  rent-charge  in  order  to  break  the  covenant,  so  he 
must  ^ran^  the  encumbrance.  It  must  be  the  direct  consequence  of 
some  act  of  his  that  the  term  is  to  be  encumbered.  To  adopt  my  bro- 
ther Bramweirs  language,  his  act  must  be  the  causa  causans  of  the 
encumbrance,  not  merely  the  causa  sine  quS  non.  If  his  act  may  be 
complete,  and  yet  no  encumbrance  be  created,  then  he  cannot  be  said 
ky  his  act  to  have  granted  the  encumbrance.  Thus  far  I  proceed  with 
considerable  confidence.  My  doubts  arise  upon  the  application  of  this 
principle  of  construction  to  the  warrant  of  attorney  granted  by  Lumley 
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to  Hughes,  and  its  defeasance.  By  the  defeasance  it  appears  that  the 
warrant  was  given,  and  the  jtidgraent  to  be  entered  up  thereon  was 
intended,  as  a  concurrent  security  with  others,  which  were  by  way  of 
mortgage  for  the  payment  of  a  sum  of  290/.,  then  advanced,  on  a  future 
day  named,  and  interest  in  the  mean  time.  [His  Lordship  stated  the 
facts.]  The  judgment  so  entered  up  and  registered  clearly  operated  as 
a  charge  on  the  theatre,  and  on  the  terms,  under  the  1  &  2  Vict.  c.  110, 
8S.  13,  19.  But  are  the  signing  the  judgment,  and  the  registering  it, 
the  acts  of  Lumley  or  of  Hughes  ?  Simply  to  allow  judgment  to  bo 
signed  for  an  admitted  debt  is  no  more  to  grant  an  encumbrance  on  the 
debtor's  property,  in  the  sense  of  a  covenant  against  such  granting,  than 
to  contract  the  debt,  and,  after  a  hopeless  and  unconscientious  litigation, 
to  have  the  judgment  pronounced.  In  both  cases  -the  same  result  must 
equally  have  been  within  the  contemplation  of  the  borrower.  So,  again, 
to  consent  that  the  judgment,  when  entered  up,  shall  be  registered,  is, 
in  truth,  to  do  nothing.  Without  the  consent  of  the  borrower,  the  lender 
would  have  the  same  power  to  do  the  act  as  with  it.  Whether  he  will 
sign  the  judgment  or  not,  and,  when  signed,  whether  he  will  register  it 
or  not,  depends  on  the  election  of  the  lender  J  and  the  only  really  effect- 
ive part  of  this  clause  of  the  defeasance  is,  the  restraint  upon  the  lender 
as  to  issuing  execution  on  the  judgment.  In  the  judgment  of  the  Queen  s 
Bench,  in  which  I  certainly  concurred,  it  is  said  that  ^'  the  defeasance 
shows  the  purpose,  that  it  should  be  done  by  Lumley*s  authority,  which 
amounts  to  a  charge  or  encumbrance  within  the  meaning  of  the  cove- 
nant.*' The  thing  to  be  done^  here  referred  to,  is  the  appearing  and 
confessing  an  action ;  but  it  is  admitted  just  before,  that  a  mere  war- 
rant to  secure  a  just  debt  would  be  no  breach  of  the  covenant,  "  though 
it  would  lead  eventually  to  the  lease  being  taken  in  execution."  Upon 
reconsideration,  I  think  that  the  difference  between  an  ordinary  warrant 
and  the  one  now  in  question  is  nominal  and  apparent  only.  A  purpose 
is  expressed  which  else  would  be  implied,  and  a  permission  given  which 
could  not  be  withheld,  and  which  operates  nothing,  because  the  law 
would  have  conferred  the  same  right  without  the  concession  of  the 
party. 

In  answer  to  the  third  question,  I  should  be  of  opinion  that  a  right 
of  re-entry  would  have  been  acquired  by  reason  of  each  of  the  above- 
considered  breaches,  if  I  were  wrong  in  the  answers  I  have  given  to 
your  Lordships*  former  questions,  or  either  of  them. 

In  answer  to  the  last  question,  I  am  of  opinion  that  the  right  of  re- 
entry, if  any,  was  entirely  waived  by  the  plaintiff;  or  perhaps,  speaking 
more  accurately,  that  the  plaintiff  estopped  himself  from  insisting  on 
it ;  and  I  found  this  entirely  on  the  special  circumstances  disclosed  in 
the  special  case,  not  contravening  any  of  the  principles  of  law  relied  on 
by  those  who  maintain  a  contrary  opinion.  On  this  ground  I  think  no 
distinction  is  to  be  made  between  breaches  which  Martelli,  whom  I  take 
to  represent  the  plaintiff,  actually  knew  of,  and  those  which  he  did  not, 
because  the  substantial  question  between  him,  on  the  one  hand,  and 
Barnes,  representing  the  defendant,  on  the  other,  was  this — "  Will  yea 
accept  this  payment  as  rent,  and  thereby  acknowledge  an  existing  lease 
.or  not?'*  Now,  this  question  being  raised,  where  it  is  clear  that  Mar- 
telli considered  that  there  were  one  or  more  grounds  on  which  a  righC 
of  re-entry  might  be  insisted  on,  and  knew  that  Barnes  meant  to  paj 
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nothing  unless  it  were  accepted  so  as  to  set  up  that  lease  as  good 
against  all  such  rights,  I  think,  if  he  did  accept  the  payment  in  such  a 
way  as  to  waive  anif  rights,  it  must  he  taken  that  the  acceptance  would 
waive  all.  In  effect,  Barnes  says,  ''  I  will  only  pay  on  the  footing  of 
this  being  a  good  lease  agaiust  all  rights  of  re-entry,  how  many  soever 
they  may  be;"  and  if  he  had  said  this  in  terms,  and  Martelli,  without 
more,  had  accepted  the  payment,  he  certainly  could  not  have  said  after- 
wards, ^'  I  may  still  re-enter,  because,  though  I  know  of  some  breaches, 
there  was  one,  or  it  may  be  more,  which  I  was  ignorant  of."  The  ques- 
tion then  is,  in  my  opinion,  did  he  accept  the  money  so  as  to  waive  anj/ 
single  breach  ?  Now,  it  is  true  that  he  protested  against  doing  so  when 
he  took  up  the  money.  But  what  were  the  previous  facts  and  the 
rights  of  the  parties,  and  what  did  Martelli  do  ?  Barnes  produces  the 
money ;  there  is  a  discussion ;  Martelli  seeks  to  impose  a  condition  ; 
Barnes  will  not  assent  to  it,  and  says,  ''  As  rent  you  must  take  the 
money,  or  leave  it."  Martelli  says,  "  I  understand  your  meaning,"  and 
takes  it,  protesting  at  the  same  time  that  he  expressly  reserves  the  right 
of  re-entry.  These  are  the  facts;  and  what  were  the  rights  of  the 
parties?  The  money  was  the  property  of  Barnes;  with  him  lay  the 
right  to  impose  the  terms  on  which  alone  Martelli  could  lawfully  take  it ; 
while  Martelli  might  insist  on  his  alleged  right  of  re-entry,  or  he  might 
take  the  money  and  waive  it ;  but  I  think  he  could  not  do  both — take 
the  money,  on  the  taking  of  which  the  owner  bad  imposed  a  lawful  pre- 
condition, and  yet  insist  on  the  right  of  re-entry,  which  was  inconsistent 
with  that  condition.  Considering  the  term  imposed,  Martelli's  act  and 
declaration  were  inconsistent  with  each  other;  and  when  that  is  the  case, 
the  former  is  to  be  regarded  as  binding,  and  not  the  latter.  On  this 
ground,  shortly  stated,  I  answer  your  Lordships'  fourth  question  in  the 
affirmative. 

The  House  adjourned  for  further  consideration. 

Lord  CRANWORTH.(a) — My  Lords,  this  was  an  action  of  ejectment, 
which  was  brought  by  the  plaintiff  in  error.  Croft,  against  the  defend- 
ant below,  and  also  the  defendant  here,  Lumley,  and  a  great  number  of 
other  persons,  to  recover  possession  of  the  Opera  House.  The  defendant 
Lumley  is  the  lessee  of  the  Opera  House  under  the  plaintiif.  The 
other  defendants  need  only  be  described  as  persons  who  have  an  interest 
under  Lumley.  The  ejectment  was  brought  upon  a  right  of  entry  whicV 
was  reserved  in  the  lease  from  Croft  to  Lumley  for  breach  of  several 
covenants.  At  the  trial,  which  took  place  in  Hilary  Term,  1855,  a  ver- 
dict by  consent  was  taken  for  the  plaintiff,  subject  to  a  special  case. 
The  case  states  three  covenants.  [His  Lordship  stated  them  fully.] 
Lumley,  after  the  execution  of  the  lease,  entered,  and  used  the  demised 
property  as  an  opera  house  for  the  term  of  the  demise,  which  took  place 
in  1845,  up  to  August,  1852.  But  after  that  time  the  theatre  never 
vas  open,  up  to  the  time  of  bringing  the  action,  which  was  commenced 
m  December,  1854.  In  the  first  place,  it  was  contended  that  this  clos- 
'  ing  of  the  theatre  from  the  end  of  August,  1852 — that  is,  from  the  end 
of  the  season  of  1852 — up  to  the  time  of  bringing  the  action,  was  a 
breach  of  the  covenant  which  Lumley  had  entered  into,  to  use  his  best 
endeavours  to  improve  the  theatre.     Secondly,  the  special  case,  subject 

(a)  Lord  Cra&worth  had  in  the  mean  time  resigned,  and  Lord  Chelmsford  had  been  appointed 
Lord  ChaneeUor. 
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to  which  the  verdict  (as  I  have  already  stated)  was  taken,  finds  that 
several  leases  or  agreements  for  leases  of  several  boxes  and  stalls  had 
been  made  by  the  defendant,  which  were  alleged  to  be  breaches  of  the 
covenant  not  to  lease  for  more  than  a  year  or  a  season.  [His  Lordship 
described  the  leases  to  Brandus  and  Hughes.]  There  were  several  other 
leases  of  the  same  nature,  the  particulars  of  which  I  do  not  think  it  is 
necessary  to  mention.  It  is  alleged  that  these  leases,  or  agreements  for 
leases,  were  a  breach  of  that  covenant  not  to  let  any  of  the  boxes  for 
more  than  a  year  or  a  season— ^the  leases,  it  will  be  observed,  having 
been  made  in  the  month  of  August,  1852,  for  a  year,  to  commence  in 
the  following  February,  or  for  the  season,  which  ordinarily  began  in  the 
February  of  the  following  year.  Thirdly,  it  is  alleged  that  the  defend 
ant  had  been  guilty  of  a  breach  of  tne  covenant  not  to  charge  or 
encumber  the  property.  The  Court  of  Queen's  Bench,  in  which  the 
action  was  brought,  was  of  opinion,  upon  this  case,  that  there  was  no 
breach  of  any  covenant,  except  the  covenant  not  to  charge.  But  Lum- 
ley  having  given  warrants  of  attorney  (under  which,  it  is  hardly  neces- 
sary to  say,  the  persons  to  whom  the  warrants  were  given,  by  entering 
up  judgment,  might  eventually  take  in  execution,  and  so  obtain  posses- 
sion of  the  property),  that  Court  held  that  the  giving  of  those  warrants 
of  attorney  was  a  breach  of  the  covenant  not  to  charge.  But  that 
Court  also  held  that  that  was  immaterial,  because,  upon  the  facts  stated^ 
the  right  of  re-entry  was  gone  by  reason  of  the  plaintiff  having  accepted 
rent  after  he  had  notice  of  the  breach  in  question ;  and  therefore  gave 
judgment  for  the  defendants,  the  Court  holding,  that  though  there  was 
a  breach  of  one  covenant,  and  one  only — namely,  the  covenant  not  to 
encumber — and  though  that  breach  gave  a  right  of  re-entry  to  the  lessor, 
yet  that  the  right  of  re-entry  had  l^een  waived  or  abandoned  by  the 
landlord  having  accepted  rent  after  notice  of  the  breach.  The  plaintiff 
below,  who  is  the  plaintiff  here,  was  dissatisfied  with  that  decision,  and 
took  the  case  to  the  Court  of  Exchequer  Chamber,  and  that  Court  came 
to  a  conclusion  having  a  like  result,  though  not  exactly  upon  the  same 
grounds ;  for  whereas  the  Court  of  Queen's  Bench  had  held  that  there 
was  no  breach  of  any  covenant  but  one,  and  that  of  that  one  there  was 
a  breach,  but  that  no  advantage  could  be  taken  of  that  breach,  because 
there  had  been  a  waiver,  the  Court  of  Exchequer  Chamber  held  that 
there  had  been  no  breach  of  any  of  the  covenants,  and  consequently 
that  the  judgment  for  the  defendants  was  right,  though  upon  a  different 
ground — they  not  meaning  to  say  that  they  did  not  concur  with  the 
Court  of  Queen's  Bench  as  to  there  having  been  a  waiver,  if  there  had 
been  a  breach  of  the  covenant,  but  being  of  opinion  that  there  had  been 
no  breach  of  any  of  the  covenants  contained  in  the  lease.  From  that 
judgment  the  plaintiff  in  error,  by  a  writ  of  error,  brought  the  matter 
under  the  consideration  of  your  Lordships'  House,  and  your  Lordships 
heard  the  case  last  year,  with  the  assistance  of  nine  of  the  learned 
Judges ;  and  the  Judges,  not  agreeing  in  the  views  that  they  took  upon 
the  subject,  desired  time  to  consider  and  deliver  their  opinions  to  this 
House.  Your  Lordships  agreed  to  that,  and  the  Judges  gave  their 
opinions  immediately  before  the  last  spring  circuit.  Though  they  were 
then  given,  your  Lordships  had  not  the  advantage  of  seeing  them  in 
print  till  within  the  last  two  or  three  weeks ;  but  having  now  had  that 
advantage,  your  Lordships  have  given  great  attention  to  the  reasoning 
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of  the  learned  judges.     With  regard  to  the  first  alleged  breach  of  the 
covenant,  that  Lumley  would  use  his  best  endeavours  to  improve  the 
Opera  House  for  the  purpose  for  which  it  was  demised  to  him,  of  which 
it  was  alleged  there  was  a  breach,  by  his  not  having  kept  it  open  in  the 
seasons  of  1853  and  1854,  your  Lordships,  at  the  time  of  the  argument, 
intimated  a  very  strong  and  decided  opinion  that  the  facts  warranted  no 
such  conclusion ;  that  there  was  no  pretence  for  saying  that  there  had 
been  any  breach  of  the  covenant  upon  that  ground.     Tiiat  the  meaning 
of  the  covenant  was,  that  he  should,  by  having  proper  scenes,  and  by 
having  the  house  properly  painted  and  kept  in  order,  improve  the  house ; 
but  not  if  he  found  that  there  would  be  no  benefit  in  opening  the  house 
at  all — if  it  would  not  pay  the  expenses  of  having  theatrical  representa- 
tions at  all — that  he  should,  at  his  loss,  with  no  benefit  to  the  landlord, 
keep  it  open,  without  any  corresponding  advantage.     Your  Lordships 
expressed  so  clear  an  opinion  upon  that  point  at  the  time  of  the  argu- 
ment, that  your  Lordships  did  not  desire  the  opinion  of  the  learned 
Judges  upon  it.     I  happened  to  know,  by  communicating  with  them  at 
the  time,  that  they  never  had  the  slightest  doubt  upon  the  subject. 
Your  Lordships  put  four  questions  to  the  learned  Judges,  which  raised 
the  whole  matter  in  dispute.     [His  Lordship  read  the  questions.]     The 
learned  Judges  have  given  very  elaborate  opinions  in  answer  to  all  the 
said  questions.     They  all  say,  that  in  their  opinion  there  was  no  breach 
of  the  first  covenant;  that  is,  the  covenant  not  to  let  for  more  than  one 
year  or  one  season.     Seven  out  of  the  nine  Judges  say  that  there  was 
no  breach  of  the  second  covenant,  "  not  to  encumber,"  &c.     Of  the  two 
learned  Judges  who  considered  that  there  was  a  breach  of  that  covenant, 
one  thinks  that  the  right  of  re-entry,  which  accrued  in  consequence  of 
that  breach,  was  waived  by  the  subsequent  acceptance  of  rent;  the 
other  thinks,  not  only  that  there  was  a  breach,  but  that  there  was  no 
waiver.     The  result  therefore  is,  that  all  the  Judges  but  one  are  of 
opinion  that  the  judgment  was  rightly  given  for  the  defendants  below, 
who  are  the  defendants  here.     Upon  the  first  point,  upon  which  all  the 
learned  Judges  concur,  I  think  there  can  be  no  possible  doubt  that  your 
Lordships  will  at  once  accede  to  the  view  which  they  took  on  that  sub- 
ject.   The  question  substantially  is,  whether  a  lease  executed  in  August, 
1852,  to  take  effect  for  the  year  which  was  to  commence  from  the  fol- 
lowing February,  is  a  breach  of  the  covenant  not  to  lease  for  more  than 
one  year ;  but  the  learned  Judges  all  hold  that  that  is  not  so.     How  is 
it  a  breach  of  the  covenant  ?     It  is  a  lease  for  only  one  year.     It  is  said 
that  it  is  a  breach  because  it  is  a  reversionary  lease ;  that  where  there 
is  a  power  to  lease,  although  nothing  is  said  of  its  being  a  lease  in  pos- 
session by  implication  of  law,  it  is  understood  that  it  must  be  a  lease  in 
possession.     But  this  is  not  a  leaae  under  a  power  which  the  party  could 
not  execute  but  for  the  power.     This  is  a  lease  by  a  party  having  an 
absolute  interest — I  might  say,  for  this  purpose,  a  fee-simple,  though  it 
is  only  a  long  term  of  years.     He  has  an  interest  which  enables  him 
to  grant  a  lease,  and  it  is  a  covenant  in  restraint  of  his  ordinary  common 
right  and  power  arising  by  virtue  of  his  interest  in  the  property,  restrict- 
ing him  from  doing  that  which  but  for  that  covenant  he  would  be  enti- 
tled to  do.     The  covenant  is,  that  he  would  not  lease  for  more  than  a 
year.     He  has  not  leased  for  more  than  a  year ;  therefore  he  has  not  in 
terms  broken  the  covenant.     I  doubt  whether  we  ought  to  go  beyond 
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that.  But  it  was  said  that  that  construction  might  enable  the  party 
entirely  to  defeat  the  primary  object  of  the  parties  to  this  covenant. 
I  do  not  think  it  is  so  at  all.  We  need  not  decide  what  would  be  the 
case  if  a  lease  had  been  made  to  a  party  for  one  year,  and  then  again, 
at  the  same  time,  concurrently  with  that,  a  lease  for  another  year,  to 
commence  at  the  end  of  the  first  year,  and  so  on.  Possibly  that  might 
be  held  to  be  a  lease  for  more  than  a  year,  although  in  point  of  fact  it 
may  appear  to  be  otherwise ;  that  is  not  the  question  which  we  have  to 
decide.  This  is  simply  a  question  whether,  either  in  form  or  in  sub- 
stance, it  is  any  violation  of  the  covenant  to  have  made  a  lease  which 
was  to  endure  for  one  year,  and  one  year  only,  commencing  at  the 
beginning  of  the  ensuing  season.  I  am  of  opinion  that  it  was  not,  and 
that  therefore  the  learned  Judges  are  quite  right.  Indeed,  upon  this 
part  of  the  case  no  possible  doubt  can  be  raised.  The  second  alleged 
breach  is  certainly  one  which  gives  rise  to  somewhat  more  difficulty — 
namely,  whether  the  warrants  of  attorney  which  have  been  given  were 
or  were  not  a  breach  of  the  covenant  not  to  encumber.  [His  Lordship 
described  the  warrants  of  attorney.]  The  question  here  arises,  upon 
the  Act  of  the  1  &  2  Vict.  c«  110,  whether  these  instruments  do  or  do 
not  amount  to  such  an  assignment  or  charge  of  the  property  as  to  con<* 
stitute  a  breach  of  the  covenant  not  to  encumber.  The  13th  section  of 
that  act  enacts,  that  any  judgment  ''shall  operate  aai  a  charge  upon  all 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments 
(including  lands  and  hereditaments  of  copyhold  or  customary  tenure), 
of  or  to  which  such  person  shall,  at  the  time  of  entering  up  such  judg- 
ment, or  at  any  time  afterwards,  be  seised,  possessed,  or  entitled,  for 
any  estate  or  interest  whatever,  at  law  or  in  equity,  whether  in  posses- 
sion, reversion,  remainder,  or  expectancy,  or  over  which  such  person 
shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time  after- 
wards, have  any  disposing  power  which  he  might,  without  the  assent  of 
any  person,  exercise  for  his  own  benefit,  and  shall  be  binding  as  against 
the  person  against  whom  judgment  shall  be  so  entered  up,  and  against 
all  persons  claiming  under  him  after  such  judgment,  and  shall  also  be 
binding  as  against  the  issue  of  his  body,  and  all  other  persons  whom  he 
might,  without  the  assent  of  any  other  person,  cut  off  and  debar  from 
any  remainder,  reversion,  or  other  interest  in  or  out  of  any  of  the  said 
lands ;  and  that  every  judgment-creditor  shall  have  such  and  the  same 
remedies  in  a  Court  of  Equity  against  the  hereditaments  so  charged  by 
virtue  of  this  act,  or  any  part  thereof,  as  he  would  be  entitled  to  in  case 
the  person  against  whom  such  judgment  shall  have  been  so  entered  up 
had  power  to  charge  the  same  hereditaments,  and  had,  by  writing  under 
his  hand,  agreed  to  charge  the  same  with  the  amount  of  such  judgment- 
debt,  and  interest  thereon."  Now,  the  question  is,  whether  a  warrant  of 
attorney  given  under  the  circumstances  in  this  case — namely,  bonfi  fide 
given  to  secure  debts,  and  nothing  more  being  stated — then  does  that 
or  not  amount  to  giving  an  encumbrance  within  the  meaning  of  this 
clause  ?  This  is  a  point  which  has  been  several  times  of  late  under  dis- 
cussion. I  have  more  than  once,  in  the  discharge  of  my  official  duties, 
had  occasion  to  consider  it,  and  I  confess  it  is  a  point  upon  which  I  havo 
very  often  had  great  difficulty  in  making  up  my  mind ;  but  in  the  r^olt 
I  still  adhere  to  the  opinion  which  I  expressed  in  this  House  in  the 
course  of  the  argument  of  the  case  of  Lane  v.  Horlock,  that  this  is  a 
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point  upon  which  it  is  impossible  to  state  any  abstract  opinion  which 
shall  govern  every  case.  I  am  of  opinion,  as  I  there  stated,  that  simply 
giving  a  warrant  of  attorney,  if  it  is  bon&  fide  given  to  secure  a  debt 
which  the  party  might  recover  by  process  of  law,  and  in  respect  of 
which,  if  the  debtor  does  not  give  a  warrant  of  attorney,  the  creditor 
will  recover  judgment  adversely,  in  such  a  case  to  give  a  warrant  of 
attorney,  in  order  to  avoid  the  expense  of  law  proceedings,  is  not  a 
charge  within  the  meaning  of  that  statute.  But  if  a  person,  not  having 
a  power  of  assigning  or  charging  the  property,  gives  a  warrant  of  attor- 
ney with  a  view  to  evade  that  restriction  which  is  imposed  upon  him, 
then  the  circumstances  may  be  such  as  to  make  it  amount  to  a  charge 
or  encumbrance,  or  at  least  to  estop  him  from  saying  that  it  is  not  a 
charge  or  encumbrance  to  all  intents  and  purposes.  The  distinction  is 
admirably  illustrated  by  the  case  of  Doe  d.  Mitchinson'  v.  Carter,  in 
which  the  principle  was  elucidated  in  both  its  aspects,  for,  in  the  first 
instance,  there  had  been  an  ejectment  brought,  and  there  it  was  found 
that  a  party  who  was  restrained  from  assigning  had  given  a  warrant  of 
attorney.  The  Court  of  Queen's  Bench,  after  a  long  argument,  held 
that  that  did  not  amount  to  a  breach  of  his  covenant  not  to  let,  set, 
assign,  transfer,  make  over,  barter,  or  otherwise  part  with  the  indenture. 
He  could  not  help  his  creditors  bringing  an  action  and  recovering  judg- 
ment ;  and  if  he,  to  save  the  expense,  vexation,  and  delay  of  an  action, 
gave  a  warrant  of  attorney  in  order  to  close  the  proceedings  at  once, 
the  Court  held  that  he  might  lawfully  do  so,  and  that  therefore  that  was 
no  breach.  But  a  second  ejectment  was  afterwards  brought,  in  which, 
upon  a  special  verdict,  it  was  found  that  the  lessee,  wishing  to  assign 
the  property,  entered  into  a  compact  with  a  person  to  whom  it  was  to 
be  assigned,  and  because  he  could  not  do  that  per  directum,  he  gave  him 
a  warrant  of  attorney,  which  would  enable  him  to  take  it  in  execution. 
When  that  second  verdict  came  to  be  considered  the  Court  of  Queen's 
Bench  held  that  that  entirely  varied  the  case ;  and  under  these  circum- 
stances the  warrant  of  attorney  was  held  to  be  a  breach  of  the  covenant 
or  restriction  not  to  assign,  and  judgment  was  given  accordingly.  Now, 
applying  the  principle  of  that  to  the  present  case,  in  advising  your  Lord- 
ships, I  am  to  say  whether  there  is^  upon  the  face  of  this  special  case, 
anything  that  ought  to  satisfy  us  that  the  giving  this  warrant  ot  attorney 
was  a  contrivance  by  Mr.  Lumley  indirectly  to  effect  an  assignment 
irhich  he  could  not  effect  directly.  I  think  there  is  nothing  to  warrant 
any  such  conclusion.  In  the  first  place,  although  it  is  stated  that  it 
▼as  known  to  the  creditor,  Mr.  Hughes,  that  Mr.  Lumley  was  the  lessee 
of  the  opera  house,  I  do  not  find  it  anywhere  distinctly  stated  that  that 
was  the  moving  cause  on  his  part ;  but  it  would  be  necessary  to  show, 
not  merely  that  it  was  the  moving  cause  on  his  part,  but  that  it  was 
known  to  Lumley  that  he  had  not  the  power  to  assign,  and  that  he 
gave  this  warrant  of  attorney  for  the  purpose  of  enabling  him  to  do  that 
which  he  could  not  do  according  to  the  terms  of  his  lease.  I  think, 
when  we  look  at  what  occurred  afterwards,  it  is  perfectly  clear  that 
that  was  not  the  meaning  of  the  parties,  and  that,  in  point  of  fact,  no 
proceedings  have  been  adopted  in  order  to  get  possession  of  the  opera 
house.  The  warrants  of  attorney  remain  just  as  they  were,  the  pro- 
perty of  Mr.  Hughes ;  whether  they  have  been  paid  or  not  is  not  stated. 
It  does  not  appear  that  the  opera  house  was  at  all  transferred  from  the 
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one  party  to  the  other — it  remains  just  as  it  was ;  and  therefore,  npou 
this  point,  I  advise  your  Lordships  strongly  to  concur  in  the  opinion, 
not  unanimous,  but  yet  the  opinion  of  seven  out  of  the  nine  of  the 
learned  Judges  who  heard  the  case.  I  move  accordingly  that  your 
Lordships  should  give  judgment  for  the  defendants  in  error. 

Lord  Wenslkydale. — My  Lords,  I  have  no  difficulty  in  concurring 
in  the  advice  which  has  just  been  given,  and  I  have  very  little  to  add  to 
the  reasons  for  that  advice.  This  was  an  ejectment,  which  was  brought 
by  the  lessor  of  the  opera  house  upon  the  covenants  contained  in  the 
lease  granted  of  that  house  on  the  10th  July,  1845,  as  to  part  for  a  term 
of  sixty-six  years,  and  as  to  the  other  part  for  a  term  of  fifty-one  years. 
The  first  question  is,  whether  there  has  been  any  breach  of  the  covenants 
contained  in  this  lease.  The  Court  of  Queen's  Bench  gave  their  judg- 
ment upon  a  case  which  was  stated  for  that  purpose  under  the  Common 
Law  Procedure  Acts,  1852,  (sect.  46),  and  1854,  (sect.  32),  as  a  substi- 
tute for  a  special  verdict,  stating  the  terms  of  the  lease,  and  all  the  facts 
necessary  for  their  decision,  there  being  a  power  of  bringing  a  writ  of 
error  upon  such  judgment,  involving  both  fact  and  law.  There  is  no 
necessity  for  me,  in  the  view  that  I  take  of  this  case,  to  offer  any  opinion 
upon  any  question  of  fact.  The  points  for  your  Lordships*  decision  are 
purely  questions  of  law.  There  are  three  covenant-s  contained  in  the 
lease  which  are  alleged  to  have  been  broken*  The  first  is  as  to  improv- 
ing the  property.  The  breach  alleged  is,  that  he  did  not  do  that  in 
fact.  The  evidexxce  is,  that  there  was  a  part  of  the  term  daring  which 
the  Opera  House  was  not  open.  The  Court  of  Queen's  Bench  were  of 
opinion  that  his  conduct  in  this  respect  was  not  a  breach  of  the  covenant; 
and  the  judgment  of  the  Court  of  Exchequer  Chamber  confirmed  that. 
Upon  this  point  no  opinion  has  been  given  by  the  learned  Judges,  as 
your  Lordships,  feeling  no  doubt  upon  it,  did  not  think  it  necessary  to 
put  any  question  to  the  Judges  upon  that  part  of  the  case.  It  is  quite 
out  of  the  question  to  say  that  that  covenant  has  been  broken. 

The  next  covenant  is  that  against  assigning,  &c.,  the  boxes  for  more 
than  a  year,  &c.  It  appears  that  he  did  not  grant  any  lease /or  a  longer 
term  than  one  year  or  season ;  he  granted  a  term  in  futuro ;  and  the 
Court  of  Queen's  Bench  were  of  opinion  that  that  was  not  a  breach  of 
the  covenant,  the  meaning  of  which  was,  that  he  should  let  the  boxes 
only  for  one  season ;  and  in  that  opinion  the  Court  of  Exchequer  Cham- 
ber concurred ; '  and  all  the  learned  Judges,  in  the  opinions  they  have 
given  to  us,  are  unanimous  that  there  was  no  breach  of  that  covenant. 
In  that  opinion  I  entirely  agree. 

The  third  covenant  raises  a  more  important  question :  it  is  that  against 
charging  or  encumbering,  &c.  The  breach  alleged  of  that^covenant  was, 
that  he  did  grant  an  encumbrance  by  giving  a  warrant  of  attorney  to 
enter  up  judgment ;  that  by  virtue  of  that  warrant  of  attorney  judgment 
was  entered  up,  and  in  consequence  of  that  it  was  said  that  he  had  com- 
mitted a  breach  of  the  covenant  by  charging  the  theatre.  The  Court 
of  Queen's  Bench,  in  their  unanimous  opinion,  which  was  delivered  by 
Lord  Campbell,  held  that  that  was  a  breach  of  the  covenant  not  to  encum- 
ber ;  that  every  man  must  be  considered  as  contemplating  the  result  of 
his  acts ;  that  if  Lumley  gave  a  warrant  of  attorney,  and  the  effect  of 
that  warrant  of  attorney  was,  that  under  the  recent  Act  of  Parliament 
(the  1  &  2  Vict.  c.  110)  the  property  would  be  charged  exactly  in  the 
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same  way  as  if  he  had  himself  giyen  an  equitahle  charge  upon  it,  he 
must  be  considered  to  have  contemplated  that  result,  and  that  therefore 
it  was  a  breach  of  that  covenant.  That  was  the  opinion  which  the  Court 
of  Queen's  Bench  expressed  upon  it.  From  that  there  was  a  writ  of 
error  to  the  Court  of  Exchequer  Chamber.  That  Court  formed  a  differ- 
ent conclusion :  they  were  unanimously  of  opinion  that  that  did  not  fall 
within  the  terms  of  this  covenant ;  and  I  agree  entirely  in  the  view  which 
they  took  of  it ;  because,  if  we  look  at  the  covenant,  it  is  not  that  he 
will  do  nothing  whereby  the  estate  may  be  encumbered,  but  it  is  a  cove- 
nant that  he  will  not  *' charge  or  encumber  the  theatre,  or  the  term 
hereby  granted,  by  mortgaging  the  same" — that  is  a  direct  charge — "  or 
by  granting  any  rent-charges** — that  is  also  a  direct  charge — or  by 
granting  '*  any  other  encumbrance  or  encumbrances  whatsoever  ;'*  that 
clearly  means  the  same  as  the  former  words  of  the  same  nature,  that 
he  will  not  grant  any  direct  charge  or  encumbrance.  If  the  terms  of 
the  covenant  were,  that  he  would  do  no  act  whereby  the  property  should 
become  encumbered,  then  there  is  no  doubt  he  would  be  guilty  of  a 
breach  of  the  covenant  by  giving  a  warrant  of  attorney,  which,  by  the 
operation  of  the  1  &  2  Vict.  c.  110,  might  cause  an  encumbrance  upon 
the  theatre.  The  argument  ^'  noscitur  d,  sociis"  applies  here,  and  it  is 
perfectly  clear  tha(  all  the  parties  meant  to  do  was  to  guard  against  the 
direct  encumbrance  upon  the  theatre.  In  that  opinion  all  the  Judges 
concur.  Very  good  reasons  have  been  assigned  by  Watson  and  Bram- 
well,  Bs.,  and  Williams,  J.,  which  are  pretty  much  to  the  same  cifect 
as  I  have  stated,  for  confining  that  covenant  to  a  direct  charge.  It  is 
very  true  that  Crompton  and  Erle,(a)  Js.,  have  given  a  different  opinion. 
They  have  adhered  to  the  opinion  that  they  expressed  in  the  Court  of 
Queen's  Bench.  Coleridge,  J.,  has  altered  his  opinion,  and  concurs  with 
the  great  majority  of  the  Judges  in  thinking  that  this  covenant  has  not 
been  broken.  That  disposes  of  that  question.  If  there  has  been  no 
breach  of  the  covenant,  it  is  quite  unnecessary  to  consider  the  other 
part  of  the  case.  One  argument  was,  that  although,  by  the  terms  of 
the  lease,  the  lease  reserves  the  right  of  re-entry,  that  did  not  apply  to 
a  breach  of  this  covenant.  It  is  unnecessary  to  say  anything  more  upon 
that.  I  am  clearly  of  opinion  that  it  does  apply  to  every  breach  of 
covenant — as  well  to  this  as  to  every  other  breach  of  covenant ;  and  in 
that  opinion  all  the  Judges  who  have  been  consulted  upon  the  subject 
concur.  I  am  of  opinion,  therefore,  that  in  this  case  there  has  been  no 
breach  of  that  covenant.  Upon  the  first  covenant  I  am  most  clear  in 
opinion.  Upon  the  second  there  was  a  concurrence  of  all  the  Judges 
in  both  the  Courts  below — ^the  Court  of  Queen's  Bench  and  the  Court 
of  Exchequer  Chamber ;  and  there  has  been  the  same  concurrence  on 
the  part  of  all  the  Judges  who  have  given  their  opinions  to  us.  With 
respect  to  the  question  upon  which  there  was  a  division  of  opinion 
among  the  Judges — Crompton,  J.,  thinking  one  way,  and  the  rest  of 
the  Judges  thinking  another — that  if  there  had  been  a  breach  of  cove- 
nant, it  was  waived  by  what  took  place  between  Mr.  Barnes,  the  solici- 
tor for  the  defendant,  and  Mr.  Martelli,  the  agent  for  the  plaintifi' — it 

(a)  This  is  an  error.  Erie,  J.,  concnrred  with  the  mojoritj  of  the  Jadges,  and  did  not  allude 
to  any  change  of  opinion,  though  he  formed  part  of  the  Qaeen's  Bench  when  the  case  was 
argued.  Wightman,  J.,  was  the  only  other  Judge  who  agreed  with  Crompton  J.,  as  to  the 
•econd  question.    (See  their  opinions,  antd).    Jurist  Rep. 
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13  quite  unnecessary  to  give  any  opinion.  I  do  not  msh  the  opinion  of 
those  Judges  who  thought  the  breach  was  waived  to  go  forth  with  my 
apparent  sanction.  I  certainly  entertain  considerable  doubt  whether 
they  are  right  in  coming  to  that  conclusion  ;  but  that  is  more  a  question 
of  fact  than  of  law.  It  depends  upon  the  construction  that  is  to  be  put 
upon  what  took  place  between  Mr.  Martelli  and  Mr.  Barnes,  whether  it 
was  really  the  giving  of  the  sum  of  money,  and  the  receipt  of  that  money, 
as  rent.  The  Judges  below,  and  those  who  have  given  an  opinion  to 
your  Lordships,  thought  that  the  rule  of  '^  solutio  accipitur  in  modum 
solventis'*  would  give  a  key  to  the  answer.  But  I  cannot  myself  say 
that  I  feel  quite  satisfied  upon  that.  It  may  be  so ;  but  looking  at  all 
that  took  place  between  Mr.  Martelli  and  Mr.  Barnes,  I  think  it  is  a 
question  whether  the  transaction  amounted  to  a  payment  and  receipt 
of  money  in  satisfaction  of  rent.  Certainly  the  conduct  of  both  parties 
leads  me  to  suppose  that  that  cannot  be  regarded  as  being  the  real 
result  of  the  whole  transaction.  That,  however,  is  really  more  a  ques- 
tion of  fact  than  of  law.  I  doubt  whether  I  should  come  to  the  same 
conclusion,  but  it  is  totally  unnecessary  for  the  decision  of  this  case.  I 
only  advert  to  it  that  it  may  not  be  supposed  that  the  rule  of  law  is  to 
be  considered  as  applicable  to  the  present  case,  that  if  a  person  has  two 
debts,  and  money  is  paid  by  him,  the  creditor  is  bound  to  apply  it  to 
that  particular  debt  to  which  the  person  paying  the  money  chooses  to 
apply  it.  The  question  is,  whether  the  sum  was  paid  as  compensation 
for  holding  the  premises,  or  whether  it  was  paid  as  rent.  It  is  unneces- 
sary to  say  more  upon  that  point.  I  only  refer  to  it  for  the  purpose  of 
saying  that  I  do  not  assent  to  that  as  a  proper  application  of  that  prin- 
ciple. The  contrary  argument  was  very  properly  pressed  by  Crompton, 
J.,  and  I  am  disposed  very  much  to  concur  in  the  view  that  he  took  of 
that  part  of  the  case.  But  it  is  quite  unnecessary  for  the  decision  of 
this  case,  because  I  entirely  concur  with  my  noble  and  learned  friend, 
and  with  the  great  majority  of  the  learned  Judges  (all,  indeed,  except 
two),  that,  looking  at  tne  particular  terms  of  this  covenant,  what  is  aimed 
at  is,  direct  encumbrances,  and  not  indirect  encumbrances.  This  is  not 
to  be  considered  as  a  direct  encumbrance.  If  it  could  be  shown,  as  was 
done  in  the  second  case  of  Doe  d.  Mitchinson  t;.  Carter,  that  the  par- 
ties meant  really  to  evade  the  terms  of  the  covenant — that  they  really 
meant  to  charge  the  property,  and  to  use  this  machinery  for  charging 
it — if  it  were  shown  that  it  was  their  intention  that  this  particular  lease 
should  be  charged  by  virtue  of  a  warrant  of  attorney,  then  I  think  that 
might  have  an  effect  equal  to  an  actual  charging,  because  it  might  be 
regarded  as  merely  the  machinery  used  for  the  purpose  of  carrying  the 
intention  of  the  parties  into  effect.  But  there  is  no  pretence  for  saying, 
upon  the  evidence  disclosed  in  the  special  case,  that  there  was  anything 
of  that  nature.  It  appears  to  be  quite  otherwise.  Nothing  waa  intended 
but  to  give  a  warrant  of  attorney ;  and  although  that  warrant  of  attor- 
ney was  intended  to  be  acted  upon,  yet  it  does  not  appear  that  the 
farties  meant  to  use  it  as  a  means  of  charging  the  theatre.  Therefore 
agree  that  the  judgment  of  the  Court  below  should  be  affirmed. 
Lord  Cranworth. — I  wish  to  add,  that  I  desire  to  be  understood  as 

fiving  no  opinion  with  regard  to  the  waiver.     It  is  a  matter  upon  which 
wish  to  guard  myself,  because  I  have  not  very  attentively  looked  into 
that  part  of  the  case,  since,  in  my  view,  it  became  unnecessary  to  do  bo. 
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Lord  WsNSLETBALB. — ^What  I  stated  upon  this  subject  was  to  guard 
against  the  supposition  that  I  entirely  concurred  in  the  arguments  used 
by  the  learned  Judges  who  thought  that  there  was  a  waiver.  It  seems' 
to  be  a  matter  of  fact  rather  than  a  mattter  of  law,  and  I  am  not  quite 
sure  that  I  should  hare  come  to  the  conclusion  that  the  money  was 
received  as  rent,  or  that  that  was  the  effect  that  ought  to  be  ultimately 
ascribed  to  the  transaction. 

Judgment  for  the  defendants  in  error,  with  costs. 


IN  THE  EXCHEQUER  CHAMBER. 
WHITE  V.  CORBETT.    Feb.  16, 1858.(a) 

Where  it  appears  on  the  face  of  a  hond  to  secure  an  annnity,  that  one  of  the  joint  and  aeveral 
obligors  is,  in  fact,  a  surety  only  for  the  other,  he  is  to  be  looked  npon  as  a  surety,  and  not 
aa  a  principal,  in  all  questions  under  the  Bankrupt  Laws ;  consequently,  his  bankruptcy  and 
certificate  wiU  not  discharge  him  from  liability  to  pay  arrears  of  the  annuity  aooming  duo 
since  his  bankruptcy^  and  unpaid  by  the  prlncipaL 

Error  was  brought,  by  the  defendant,  on  a  bill  of  exceptions,  ten- 
dered to  reyiew  the  ruling  of  Martin,  B.,  who  directed  a  verdict  for  the 
plaintiff. 

The  declaration  stated  that  the  defendant,  by  his  certain  writing  obli"* 

S;atorj,  sealed  with  his  seal,  and  dated  the  5th  of  March,  1853,  acknow* 
edged  himself  as  surety  for  one  John  Fletcher  Corbett,  to  be  held  and 
firmly  bound  to  the  plaintiff  in  1000/.,  to  be  paid  to  the  plaintiff,  which 
said  writing  obligatory  was,  and  is,  subject  to  a  certain  condition ; 
whereby,  after  reciting  that  J.  F.  Corbett  had  contracted  with  the  plain- 
tiff to  grant  to  him  and  his  assigns  a  clear  annuity  or  yearly  sum  of 
52L  for  his  natural  life,  and  that  the  true  and  bonfi  fide  consideration 
for  the  purchase  of  the  said  annuity  was  a  conveyance  to  be  made  by 
the  plaintiff,  at  the  request  of  the  said  J.  F.  Corbett  to  the  defendant, 
his  heirs  and  assigns,  of  the  estate  and  interest  of  him,  the  plaintiff,  of 
and  in  certain  collieries,  hereditaments,  and  premises,  called,  &c.,  pur- 
suant to  an  agreement,  bearing  date  the  17th  of  April,  1852;  and  that 
the  defendant  had  agreed  to  join  with  the  said  John  F.  Corbett  for  the 
due  and  punctual  paymeAt  of  the  said  annuity ;  and  that  it  had  been 
further  agreed  that  the  said  annuity  or  yearly  sum  of  521.  should  be 
further  secured  by  the  covenant  of  the  said  John  F.  Corbett  and  the 
defendant,  in  addition  to  the  said  bond  or  obligation,  in  manner  therein 
and  hereinafter  mentioned,  the  condition  of  the  said  writing  obligatory 
was,  and  is  declared  to  be  such,  that  if  the  said  J.  F.  Corbett  and  the 
defendant,  or  either  of  them,  their  or  either  of  their  heirs,  executors, 
or  administrators,  or  any  or  either  of  them,  did  and  should  henceforth, 
during  the  natural  life  of  the  plaintiff,  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  plaintiff,  his  executors,  administrators,  or  assigns,  one 
annuity  or  dear  yearly  sum  of  52/.,  to  commence,  and  to  be  computed 
as  commencing  from  the  5th  of  March,  1858,  by  equal  quarterly  pay- 
ments, on  the  5th  of  June,  the  5th  of  September,  the  5th  of  December, 
and  the  5th  of  March,  in  each  and  every  year,  clear  of  all  deductions 
on  any  account  whatever,  and  did  and  should  make  the  first  of  such 

(a)  2S  L.  J.,  Q.  B.  228.    Before  Gookbum,  C.  J.,  WilliamSi  J.^  Crowder,  J.,  WiUef|  J^ 
BnmweU,  B.,  Watson,  B.j  and  ChaimeU,  B. 
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quarterly  payments,  on  the  5th  of  June  next  ensuing  the  date  of  the 
said  bond  or  obligation,  if  the  plaintiff  should  be  then  living,  and  in  the 
event  of  the  death  of  the  plaintiff  between  or  in  the  interval  of  any  of 
the  said  quarterly  days  of  payment,  and  either  before  or  after  the  said 
5th  of  June  then  next,  then,  if  the  above  bounden  J.  F.  Corbett,  and 
the  defendant,  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors, or  administrators,  or  any  or  either  of  them,  did  and  should  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  executors,  administrators,  or 
assigns  of  the  plaintiff,  such  part  of  the  said  annuity  of  521.  as  should 
be  in  proportion  to  the  time  or  number  of  days  which,  inclusive  of  the 
day  of  the  decease  of  the  plaintiff,  should  have  elapsed  prior  to  his 
decease,  and  after  the  day  of  payment  next  and  immediately  preceding 
that  event,  or  as  the  case  should  require,  next  after  the  day  of  date  of 
the  said  bond,  if  the  plaintiff  should  die  prior  to  the  said  5th  of  June 
then  next,  and  if  the  said  J.  F.  Corbett,  or  the  defendants,  or  either 
of  them,  their  or  either  of  their  heirs,  executors,  or  administrators, 
should  pay  such  proportional  part  of  the  said  annuity  of  521.  as  soon 
after  the  decease  of  the  plaintiff  as  demand  should  be  made  thereof  by 
the  executors,  administrators,  or  assigns  of  the  plaintiff,  then  and  in 
such  case,  the  said  bond  or  obligation  should  be  void  and  of  none  effect, 
or  otherwise  should  be  and  remain  in  full  force  and  virtue  ;  and  for  the 
consideration  thereinbefore  exprestsed,  and  for  the  further  and  better 
securing  the  due  and  regular  payment  to  the  plaintiff,  his  executors, 
administrators,  and  assigns,  of  the  said  annuity  or  yearly  sum  of  52/. 
on  the  5th  of  June,  the  5th  of  September,  the  5th  of  December,  and 
the  5th  of  March,  -in  each  and  every  year  during  his  natural  life,  the 
defendant  did  thereby  for  himself  covenant,  promise,  and  agree  to  and 
with  the  plaintiff,  his  executors,  administrators,  and  assigns,  in  manner 
following,  that  is  to  say,  that  they  the  said  J.  F.  Corbett,  the  defendant, 
or  one  of  them,  their  heirs,  executors,  administrators,  or  some  or  one 
of  them,  should  and  would  well  and  truly  pay  or  cause  to  be  paid  unto 
the  plaintiff,  his  executors,  administrators,  or  assigns,  the  said  annuity 
or  yearly  sum  of  521.  thenceforth  during  the  natural  life  of  him,  the 
plaintiff,  on  the  said  quarterly  days  of  payment  in  manner  aforesaid,  and 
according  to  the  intent  and  meaning  of  these  presents,  clear  of  all  de- 
ductions on  any  account  whatsoever,  and  should  and  would  make  the 
first  of  such  quarterly  payments  on  the  5th  pf  June  next  ensuing  the 
date  thereof,  if  the  plaintiff  should  be  then  living,  and  in  the  event  of 
the  death  of  the  plaintiff  between  or  in  the  interval  of  any  of  the  said 
quarterly  days  of  payment,  and  either  before  or  after  the  5th  of  June 
then  next,  should  und  would  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  executors,  administrators,  or  assigns  of  the  plaintiff,  such  part 
of  the  said  annuity  of  52L  as  should  be  in  proportion  to  the  time  or 
number  of  days  which,  inclusive  of  .the  day  of  the  decease  of  the  plain- 
tiff, should  have  elapsed  prior  to  his  decease,  and  after  the  day  of  pay- 
ment next  and  immediately  preceding  that  event,  as  the  case  should 
require,  and  should  and  would  pay  sucn  proportionate  part  of  the  said 
annuity  of  52^  as  soon  after  the  decease  of  the  plaintiff  as  demand 
should  be  made  thereof  by  the  executors,  administrators,  or  assigns  of 
the  plaintiff,  clear  of  all  deductions  whatsoever,  and  according  to  the 
true  intent  and  meaning  of  these  presents,  and  of  the  said  bond  or  obli- 
gation ;  and  the  defendant  did  thereby  covenant^  promise^  and  agree  to 
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and  with  the  plaintiff,  his  executors,  administrators,  and  assigns,  that 
the  said  J.  F.  Corbett  and  defendant,  and  each  of  them,  wouhl,  vhen- 
eTer  required  by  the  plaintiff  or  his  assigns,  execute  an  assurance  to 
him,  the  plaintiff,  his  executors,  administrators,  and  assigns,  of  and  upon 
any  real  and  personal  estate  which  they  or  either  of  them,  the  said  J. 
P.  Corbett  and  the  defendant,  might  thereafter  become  jointly  or  seve- 
rally seised  or  possessed  of,  either  by  purchase,  descent,  gift,  or  other- 
wise, other  than  and  except  the  said  qollieries  and  premises,  called,  &c., 
for  the  better  securing  the  said  annuity  to  him,  the  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  as  by  his  or  their  counsel  might  be 
advised  and  required.  And  for  assigning  six  breaches  of  the  said  con- 
dition of  the  said  writing  obligatory,  the  plaintiff  saith,  that  although 
the  plaintiff  and  the  said  J.  F.  Corbett  and  the  defendant  are  still  living ; 
and  that  although  after  the  making  of  the  said  writing  obligatory  and 
during  the  natural  life  of  the  plaintiff,  divers,  to  wit,  six  of  the  said 
quarterly  payments  of  the  said  annuity  became  due  and  payable,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  condition  ;  and  although 
the  plaintiff  has  done  all  things  necessary,  and  all  conditions  have 
happened  and  been  performed  necessary  to  enable  the  plaintiff  to  have 
the  said  quarterly  payment  of  the  said  annuity  paid  to  him  according 
to  the  said  condition,  yet  the  same  were  not,  nor  were  any  or  either  of 
them,  or  any  part  thereof,  paid  by  the  defendant  and  the  said  J.  F.  Cor- 
bett, or  either  of  them;  but  the  same  and  every  part  thereof  still 
Remain  in  arrear  and  unpaid,  contrary  to  the  effect  of  the  said  condition 
of  the  said  writing  obligatory,  and  the  said  covenant  of  the  defendant 
in  that  behalf  made  as  aforesaid. 

The  defendant  pleaded  his  bankruptcy  and  certificate,  and  that  the 
alleged  claim  accrued  to  the  plaintiff  before  he,  the  defendant,  became 
bankrupt.     Issue  was  joined  thereon. 

At  the  Gloucester  Summer  Assizes,  1857,  before  Martin,  B.,  the  fol- 
lowing matters  were  proved : — The  bond  as  set  forth  in  the  declaration 
was  put  in.  It  was  shown  that  default  had  been  made  in  the  payment 
of  the  first  instalment,  which  became  due  on  the  5th  of  June,  1853,  but 
that  the  amount  had  been  subsequently  paid  to  the  plaintiff  and  accepted 
by  him  before  the  defendant's  bankruptcy ;  that  J.  F.  Corbett  paid  the 
second  instalment,  and  that  default  was  made  in  payment  of  all  the 
instalments  that  became  due  after  the  second ;  but  that  all  these,  save 
one,  were  subsequently  and  before  the  defendant's  bankruptcy,  paid  and 
accepted  by  the  plaintiff;  that  the  defendant  became  a  bankrupt  in 
January,  1856,  and  that  then  there  was  an  instalment  due  and  unpaid, 
which  was  not  paid  until  the  month  of  June  following ;  that  the  defend- 
ant obtained  his  certificate  of  bankruptcy  in  February,  1857.  An  arrear 
of  782.  in  respect  of  the  annuity  had  accrued  due  since  the  bankruptcy 
of  the  defendant.  It  was  further  shown  that  the  consideration  for  the 
annuity  secured  by  the  bond  was  the  conveyance  of  the  collieries  and 
premises  as  stated  in  the  defeasance,  and  that  the  defendant  had  the 
whole  benefit  of  them. 

Upon  this  evidence  the  learned  Judge  direc^d  the  verdict  to  be 
entered  for  the  plaintiff  for  78i. 

Whereupon  the  defendant's  counsel  tendered  a  bDl  of  exceptions  to 
the  direction  of  the  learned  Judge. 

Phipsonj  for  the  plaintiff  in  error,  the  defendant  below  (Feb.  2, 1858). 
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— The  bill  of  exceptions  has  been  tendered  in  this  case  to  review  the 
decision  of  the  Court  of  Queen's  Bench  in  Amot  v.  Holden,  18  Q.  B.  593 
(E.  Gi  L.  B.  vol.  83),  in  which  Lord  Campbell,  C.  J.,  and  Erie,  J.,  in 
opposition  to  Wightman,  J.,  decided  that  where  the  bond  showed  the 
defendant  to  be  a  surety,  his  bankruptcy  was  no  answer  to  an  action  for 
subsequent  arrears  of  the  annuity.  It  is  submitted  that  the  bankruptcy 
and  certificate  of  the  defendant  was  a  good  answer  to  the  action  for 
these  arrears.  The  plaintiff  is  an  annuity-creditor,  and  the  defendant  is 
an  annuity-debtor  within  the  meaning  of  section  175  of  the  statute 
12  &  13  Vict.  c.  106,  the  Bankruptcy  Consolidation  Act.  Though  the 
recitals  show  the  defendant  to  be  a  surety,  yet  by  the  operative  part  of 
the  bond  he  is  a  principal.  The  defendant  is  clearly  a  debtor  by  virtue 
of  his  covenant.     The  following  cases  were  cited :  Caldwell  v.  Becke, 

2  Exch.  318,t  Harrison  v.  Matthews,  10  M.  k  W.  768,t  Browne  v.  Lee, 
6  B.  &  C.  689  (£.  C.  L.  B.  vol.  13),  Baxter  v.  Nichols,  4  Taunt.  90,  Ex  parte 
Thompson,  Mont.  &  B.  219,  Thompson  v.  Thompson,  2  Bing.  N.  C.  168 
(E.  C.  L.  B.  vol.  29),  Ex  parte  Marshall,  1  Mont.  &  Ayr.  118,  and  Ex 
parte  Marks,  3  Ibid.  521. 

Dowde%well,  for  the  defendant  in  error,  the  plaintiff  below. — The 
plaintiff  is  not  an  annuity-creditor  of  the  defendant  within  the  meaning 
of  section  175  of  the  Bankrupt  Act*  The  defendant  is  a  mere  surety. 
The  case  falls  within  section  176  of  that  Act.  The  certificate  of  dis- 
charge in  bankruptcy  is  no  answer  to  this  action.  The  fact  that  an 
action  of  debt  would  lie  against  the  defendant  is  not  the  criterion  as  to 
the  defendant's  liability.  The  recital  and  the  condition  of  the  bond 
show  clearly  that  the  defendant  is  in  reality  only  a  surety  for  J.  F. 
Corbett,  the  grantor  of  the  annuity.  The  grantee  of  the  annuity  had 
notice  of  the  real  nature  of  the  transaction,  and  is  affected  by  the  equities 
arising  out  of  it :  Pooley  v.  Harradine,  7  E.  &  B.  431  (E.  C.  L.  B.  vol.  90). 
The  Court  of  Bankruptcy  is  bound  to  take  notice  of  the  relation  of 
principal  and  surety  existing  here.  Ex  parte  Marks  and  Johnson  r. 
Compton,  4  Sim.  37,  show  that  the  plaintiff  could  not  prove  for  the  value 
of  the  annuity  under  the  defendant's  bankruptcy.     Taylor  v.  Young, 

3  B.  &  Aid.  521  (E.  C.  L.  B.  vol.  6),  was  referred  to. 

PhipBon  replied.  Cur.  adv.  vuU. 

Judgment  was  now  delivered  by 

Martin,  B. — This  case  was  brought  before  this  Court  in  order  to 
have  the  decision  of  Amot  v.  Holden  reconsidered  and  overruled.  In 
that  case  (which  does  not  appear  to  differ  in  any  essential  respect  from 
the  present)  it  was  held  by  Lord  Campbell,  C.  J.,  and  Erie,  J.  (Wight- 
man,  J.,  dis8entiente)j  that  the  defendant's  liability  on  a  bond,  framed  in 
the  same  way  substantially  as  that  on  which  this  action  is  founded,  was 
that  of  a  surety  only,  and  that  the  other  joint  and  several  obligor  was 
the  principal  and  the  grantor  of  the  annuity ;  and  that  the  plaintiff,  the 
obligee  of  the  bond,  had  not  a  debt  provable  under  the  defendant's 
bankruptcy ;  consequently  that  his  certificate  was  no  bar  to  the  action. 
The  question  was,  as  it  is  in  the  case  before  us,  whether,  having  doe 
regard  to  the  language  of  the  instrument,  the  defendant  ought  to  be 
considered  as  a  principal  or  as  a  surety.  We  agree  with  the  majority  of 
the  Court  of  Queen's  Bench  in  thinking  that  he  ought  to  be  considered 
as  a  surety  only.  Even  if  in  a  Court  of  law  he  might  be  treated  as  a 
peiBdjMil,  yet  in  a  Court  of  equity  be  certainly  would  be  regarded  as  a 
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surety;  and  we  think  that  the  bankrupt  law  is  to  be  administered  with 
reference  to  the  equitable  as  well  as  the  legal  position  of  the  parties. 
On  these  grounds  we  were  prepared  to  give  judgment  for  the  plaintiff 
below :  but  the  case  of  Warburg  v.  Tucker,  ant^,  p.  914,  occurred,  and 
the  argument  of  that  case  in  this  Court  suggested  the  question,  whether 
the  bond  now  declared  on  might  not  have  been  proved  as  a  contingent 
liability  under  the  statute  12  &  13  Vict.  c.  106,  s.  178.  This  point  did 
not  arise  in  Amot  v.  Holden,  as  the  bankruptcy  there  was  under  the 
statute  6  Geo.  4,  c.  16,  which  did  not  contain  the  provision  which  is  to 
be  found  in  the  statute  12  &  13  Vict.  c.  106,  s.  178.  On  this  considera- 
tion this  Court  desired  that  the  present  case  might  be  re-argued.  But 
these  doubts  being  resolved  by  the  case  of  Boyd  t^.  Robins,  5  C.  B.  N.  S. 
597  (E.  C.  L.  R.  vol.  94),  decided  in  this  Court  last  term,  that  case  is  an 
authority  against  the  defendant.  There  is,  therefore,  no  need  for  a 
further  argument,  and  our  judgment  must  be  for  the  plaintiff. 

Judgment  affirmed. 


CURLEWIS  V.  THE  EARL  OF  MORNINGTON.    Mat/  24, 1858.(a) 

An  administrator  de  bonis  Don  has  a  right  to  bring  error  on  a  judgment  obtained  against  a 
prior  administrator  of  the  intestate,  and  he  may  commence  his  proceeding  by  taking  oat  a 
writ  of  scire  facias  ad  aadiendam  erroros  in  the  court  in  which  the  judgment  has  been 
recoTcred. 

This  was  a  rule  obtained,  by  the  plaintiff,  to  set  aside  a  writ  of  scire 
facias  ad  audiendura  errores,  obtained  by  one  Richardson,  who  had  been 
appointed  administrator  de  bonis  non  in  the  place  of  the  defendant, 
against  whom,  as  administrator,  the  original  judgment  had  been  recovered, 
but  who  had  died  since.  Richardson  had  issued  this  writ  with  a  view 
of  taking  proceedings  in  error  to  reverse  the  judgment. 

HayeSj  Serjt.,  showed  cause  (May  7). 

7.  Jones  supported  the  rule. 

The  points  raised  are  fully  noticed  in  the  judgment. 

Cur.  adv,  vult 

Coleridge,  J.,  now  said — This  was  a  rule  argued  before  me,  in  the 
Bail  Court,  in  Easter  Term  last,  which  called  upon  Mr.  Richardson,  the 
administrator  of  the  goods  of  the  Hon.  James  T.  H.  S.  L.  Wellesley, 
left  unadministered  by  the  defendant,  to  show  cause  why  the  writ  of 
scire  facias  ad  audiendum  errores  issued  herein,  should  not  bo  set  aside. 
Two  points  only  were  discussed  in  the  argument :  the  first,  whether  the 
administrator  de  bonis  non  had  any  right  to  sue  out  a  writ  of  error  at 
all  on  a  judgment  obtained  against  the  administrator ;  the  second,  if 
that  were  answered  in  the  affirmative,  whether  the  present  were  the 
right  mode  of  proceeding.  It  was  admitted  on  both  sides,  the  general 
rule  to  be  found  in  Bac.  Abr.  JError^  B.,  and  in  the  notes  to  William 
V.  Gwyn,  2  Saund.  46  6,  was  the  true  rule,  and  applicable  here,  namely, 
that  no  person  can  bring  a  writ  of  error  to  reverse  a  judgment  who  was 
not  party  or  privy  to  the  record,  or  who  was  not  injured  by  the  judg- 
ment, and  therefore  would  receive  benefit  by  the  reversal  thereof.     Nor 

'  (a)  In  the  Bail  Covrt,  27  L.  J.,  Q.  B.  269,  4  Jurist,  N.  B.  535. 


1108      CURLEWIS  V.  EARL  OF  MORNINGTON:    T.  T.  1858. 


was  it  disputed  that  this  rule,  though  laid  down  in  negative  terns,  is  to 
be  applied  affirmatively ;  so  that  any  one  may  bring  the  writ  who  falls 
within  either  of  the  predicaments  above  stated,  that  is,  who  is  either 
original  party,  or  privy  to,  or  prejudiced  by  the  judgment.  But  it  was 
contended  that  as  the  administrator  de  bonis  non  was  no  party  to  the 
judgment  against  the  first  administrator,  so  is  he  not  privy  to  it,  because 
he  comes  in  by  title  paramount ;  and  Sulpe  v.  Norgate,  Cro.  Gar.  167, 
was  cited,  where  a  judgment  de  bonis  testatoris  having  been  obtained 
against  an  executor,  who  died  intestate  before  satisfaction,  it  was  said 
that  an  administrator  de  bonis  non  could  not  have  a  scire  facias  to 
enforce  a  judgment  by  the  executor,  for  because  he  came  paramount  the 
judgment,  and  was  not  party  thereto,  though  it  was  held  that  where  a 
judgment  (as  in  that  case)  was  against  an  executor  for  the  testator's 
debt,  and  he  died  intestate  before  satisfaction  had,  this  judgment  might 
be  executed  by  scire  facias  against  the  administrator  of  the  testator, 
who  Cometh  in  place  of  the  executor,  and  being  for  the  debt  of  the 
testator,  is  liable  thereto ;  and  although  the  17  Gar.  2,  c.  8,  has  remedied 
the  inconvenience  for  the  administrator  de  bonis  non,  giving  him  a  scire 
facias  on  a  judgment  for  the  executor  or  first  administrator,  this  remedy 
is  not  extended  conversely  against  the  administrator  de  bonis  non.  The 
case,  however,  shows  that  no  such  remedy  was  needed,  and  it  seems  to 
me  that  the  judgment  is  material  here  against  the  rule ;  because  it  estab- 
lishes the  liability  of  the  administrator  de  bonis  non  upon  the  original 
judgment;  and,  therefore,  whether  he  is  to  be  considered  as  privy  to  it 
or  not,  he  is  clearly  one  who  in  his  representative  character,  which  alone 
is  here  to  be  considered,  will  be  prejudiced  by  it.  The  judgment  here 
is  against  the  goods  of  the  intestate ;  these  are  now  in  the  hands  of  the 
administrator  de  bonis  non,  and  will  be  diminished  to  the  amount  of  the 
judgment,  if  it  remains  unreversed,  and  it  would  be  an  extraordinary 
thing  if  at  common  law  the  judgment  might  be  enforced  against  the 
administrator  de  bonis  non,  and  yet  that  if  erroneous  he  should  have  no 
means  of  reversing  it.  No  authority  directly  in  point  could  be  produced 
by  the  learned  counsel  who  argued  this  case ;  but  where  the  principle  is 
clear,  and  the  reason  of  the  thing  all  one  way,  some  authority  against 
the  proposition  was  requisite  before  I  could  hold  in  the  negative. 

It  remains  therefore  to  consider,  whether  it  is  right  to  proceed,  as  in 
this  case,  by  a  writ  of  scire  facias  ad  audiendum  errores.  By  the  Com- 
mon Law  Procedure  Act,  1852,  s.  148,  it  is  enacted  that  a  writ  of  error 
shall  not  be  necessary  or  used  in  any  cause ;  and  the  proceeding  to  error 
shall  be  a  step  in  the  cause,  and  shall  be  taken  in  manner  thereinafter 
mentioned.  The  next  following  section,  with  the  form  in  the  schedule 
A,  prescribes  the  manner,  which  is  by  a  simple  memorandum,  entitled 
in  the  Gourt  and  cause,  signed  by  the  party  or  his  attorney,  alleging 
that  there  is  error,  a  copy  whereof  may  be  served  on  the  opposite  party 
or  his  attorney.  The  152d  section  does  away  with  the  old  assignment 
of  and  joinder  in  error,  and  substitutes  a  suggestion  to  the  effect  that 
error  is  alleged  by  one  party  and  denied  by  the  other,  to  be  entered  on 
the  judgment-roll.  All  these  proceedings  are  in  the  Gourt  below,  and 
are  not  applicable  to  cases  in  which  there  is  a  change  of  party  subse- 
quent to  the  judgment  complained  of.  Nor  can  I  find  that  case  provided 
for  by  any  other  clause  of  the  statute.  We  are  therefore  driven  to 
apply  the  old  proceeding  in  such  a  casCi  as  well  as  we  caUi  to  a  statute 
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of  things  in  which  there  is  no  form  no  writ  of  error,  and  no  assignment 
of  error,  but  a  simple  allegation  on  the  record  that  there  is  error,  and 
a  denial  of  it.  Now,  by  the  rule  of  Hill.  T.  4  W.  4,  pi.  13,  the  scire 
facias  ad  audiendum  errores  was  done  away  with,  only  as  between  the 
immediate  parties :  it  was  preserved  in  case  of  a  change  of  parties  ;  and 
of  course  it  must  issue  out  of  the  court  in  which  the  record  lies.  In  the 
present  case  that  is  this  Court,  the  roll  not  having  at  this  stage  been 
removed  into  the  Court  of  error.  A  writ  has  therefore  been  preserved 
especially  to  meet  the  circumstances  which  exist  in  the  present  case. 
Some  such  machinery  is  clearly  necessary,  in  order  to  introduce  the  new 
party  on  the  record,  and  to  give  the  other  side  an  opportunity  of  deny- 
ing the  existence  of  the  title  on  which  the  new  party  rests  his  right  to 
take  up  the  pending  litigation.  Either  this  mode  must  be  had  recourse 
to,  or  a  suggestion.  There  is  no  more  authority  for  the  latter  than  the 
former  ;  and  any  argument  now  used  against  the  scire  facias  might  pro- 
bably be  equally  available  against  the  proceeding  by  a  suggestion,  if 
that  had  been  had  recourse  to.  In  the  case  of  Bosanquet  t;.  Ilansford, 
11  Ad.  &  E.  520  (E.  C.  L.  R.  vol.  89),  where  the  law  was  much  con- 
sidered as  between  the  use  of  a  scire  facias  and  of  a  suggestion  (the  judg- 
ment in  which  was  adopted  both  in  the  Common  Pleas  and  Exchequer), 
this  Court  laid  it  down  as  a  general  rule,  that  scire  facias  was  the  proper 
mode  to  pursue  for  the  introduction  of  new  parties;  suggestion  only 
being  applicable  to  the  alleging  of  collateral  facts  affecting  the  same 
parties.  This,  then,  is  an  authority  for  the  use  of  a  scire  facias.  But 
it  is  said,  and  truly,  that  the  writ  assumes  the  previous  issue  of  a  writ 
of  error ;  as  it  recites  that  manifest  error  has  intervened,  '^  as  by  the 
complaint  of,  &c.,  we  are  informed."  It  was  understood  upon  the  argu- 
ment, that  an  application  was  made  to  amend  the  writ,  if  any  amend- 
ment were  necessary,  and  could  properly  be  made ;  but  it  seems  to  me 
that  this  allegation  is  mere  surplusage,  not  traversable,  and  requires  no 
amendment.  I  cannot  upon  the  whole  see  that  this  mode  of  proceeding 
is  not  right:  it  imposes  no  hardship  on  the  defendant  in  error;  and  is 
perhaps  the  most  free  from  formal  objection  of  any  that  could  have  been 
adopted.  The  rule,  therefore,  must  be  discharged — ^but,  the  question 
being  new,  without  costs.  Rule  discharged. 
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ACTION. 
I.  When  it  Ues»  and  does  not  lie,  in  paitiealar 


L  Whenitliee. 

(1).  For  libel,  againet  a  corporation  agg^- 
gate,  115.    LiBSLi  I.  (1). 

(2).  Trorer,  againat  ezeeutriz,  by  aaaignees 
of  testator,  for  a  life  policy  assigned  by 
him,  inter  alia,  to  them  for  the  benefit  of 
creditors,  75.    AsBiamnHT,  I. 

(3).  Iljectment,  by  two  tenants  in  common 
jointly,  81.  Comxoh  Law  Procxdubk 
Acts,  I.  ill. 

(4).  For  deceit,  and  for  money  had  and 
received:  which  is  the  proper  remedy, 
when  the  contract  is  rescinded  by  plaintiff 
on  the  ground  of  fraad,  148.  Contbact, 
VI.  Y.  (2). 

(5).  For  negligence,  by  servant  against 
master,  for  an  accident  occarring  in  the 
coarse  of  th^  service,  102.    Mastib  and 

SXBTAHT,  I. 

(6).  By  husband,  as  administrator  of  wife, 
nnder  stat  9  A  10  Vict  c.  93,  for  negli- 
gence causing  her  deatik :  proper  form  of 
declaration,  168.    Bxbcutob,  L 

(7).  Against  landlord,  by  tenant,  for  detain- 
ing goods  under  distress,  after  sufficient 
tender  before  impounding,  507.  LAirDLORn 

AND  TXNANT,  IL 

(8).  Against  a  sheriff,  for  wrongful  seizure 
of  goods,  by  a  party  whose  legal  title 
accrued,  by  relation,  before  the  seisure, 
806.     COHTBACT,  VI.  iv. 

(9).  For  breach  of  promise  of  marriage. 


Plea,  that  before  breach  defendant  became 
afflicted  with  a  disease  making  it  danger- 
ous for  him  to  marry,  held  bad,  746. 
COHTRAOT,  VI.  L 

(10).  For  breach  of  promise  of  marriage. 
Plea,  that  before  agreement  plaintiff  and 
a  third  party  had  agreed  to  marry,  which 
agreement  was  still  in  force,  and  had  been 
withheld  from  plaintiff:  held  bad,  no  fraud 
being  averred,  796.    Contbact,  VI.  v.  (1). 

(11).  By  a  passenger  against  the  owners  of 
a  crew,  paid  by  them,  and  supplied  with 
the  ship,  to  a  third  person  for  hire,  for  the 
negligence  of  such  crew,  899.    Master 

AND  SXBTANT,  II. 

it  When  it  does  not  lie. 

(1).  On  liehalf  of  an  infant  of  tender  years, 
for  injury  caused  by  the  joint  negligence 
of  defendant  and  the  party  who  had  charge 
of  the  infant,  719.    Neolioxncb,  I.  ii. 

(2).  For  money  had  and  received,  by  trans- 
feree of  shares,  on  the  ground  of  fkilure 
of  consideration,  to  recover  back  the  pur- 
chase-money, paid  by  him  with  full  know- 
ledge of  the  facts,  887.    Contract,  VL  vii. 

II.  Limitation  of.    Statutk  of  Lixitationb. 

III.  Proceedings  before  trial. 

i.  Notice  of  action. 

Action  against  a  railway  company.  Plea, 
that  a  month's  notice  of  action  was  noi 
given,  as  prescribed  by  the  special  Act: 
proper  form  of,  837.  Railways  Clausfx 
Consolidation  Act. 
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ACTION. 


ASSIGNMENT. 


AcUon  on  a  judgment  Particnlars  may  be 
endorsed  on  the  writ,  and  judgment  signed 
on  non-appearance,  under  sects.  25,  27,  of 
The  Common  Law  Prooednre  Act,  1852, 
884.  Coxuox  Law  Procedure  Acts, 
L  (1). 

iii.  Pleading.    Plbadiiio. 

IV,  Proceedings  at  trial. 

i.  Evidence.    Evidence. 
ii.  Damages.    Daxaoxs. 

V.  Proceedings  after  trial. 
Costs.    Costs. 

ADJUDICATION. 
Of  settlement    Poor. 

ADMINISTRATOR. 

EXBOUTOR  AND  AdMIHISTRATOR. 

AGENT. 
Prihcxpal  and  AexiiT. 


Costs. 


ALLOCATUR. 


APPEAL. 


I.  Right  of. 

L  To  the  Superior  Courts. 

(1).  Does  not  He  to  Q.  B.  against  the  taxa- 
tion of  costs  by  registrar  of  county  court, 
under  stat  19  A  20  Vict  c.  108,  s.  34. 
Q.  B.  will  dismiss  with  costs,  123.  County 
Court,  I.  (2). 

(2).  Appeal  from  county  court,  under  stat 
13  A  14  Vict  c.  61,  8.  14.  Security  for 
costs,  within  what  time  to  be  given,  504. 
Costs,  II. 

ii.  To  Quarter  Sessions. 

From  the  decision  of  Petty  Sessions,  as  to 
the  utility  of  a  highway,  by  the  parties 
dedicating,  69.    Highway  Act,  I. 

II.  Notice  of. 

Appeal  against  an  order  of  removal :  within 
what  time  it  may  be  made.  Rule  as  to 
notice  of  trial  and  entry  of  appeaL 

Parties  appealing  against  an  order  of 
removal  are  entitled  to  take  the  full  number 
of  days  given  by  stat  11  A  12  Vict  o.  31, 
s.  9.  If  at  the  expiration  of  those  days 
there  is  time  to  give  effectual  notice  of  trial 
for  the  next  sessions,  it  should  be  done ;  if 
there  is  not  time  for  such  notice  of  trial,  the 
appeal,  if  it  be  practicable,  ought  to  be 
entered  and  respited  at  the  next  sessions ; 
and  it  is  too  late  to  enter  it  at  a  subsequent 
sessions.    Regina  v.  Ju9ttee9  of  TTetC  Ridingy 

713 
IIL  Proceedings  at 
i.  In  Superior  Courts. 


Case  stated,  under  stat  20  A  21  Viet  e.  43. 
Notice  to  respondent:  when  i^peUant  may 
be  heard,  on  non-appearance  of  reapon^- 

.    ent,  469.    Pawhbroxkr. 

ii.  At  Quarter  Sessions. 

Magistrates  cannot  determine,  when  inter- 
ested, 100.  Jurisdiction,  IIL  (I). 
IV.  Application  to  Q.  B.  for  mandamus  to 
Quarter  Sessions  to  enter  continuances  and 
hear  appeal :  within  what  time  to  be  made, 
253.    Mandakus,  II 

APPELLANT. 
Appeal. 

APPRENTICESHIP. 
Settlement  by.    Poor,  I.  i.  (2). 

ARREST. 

I.  Capias  under  stat  1  A  2  Viet  e.  110 :  when 
&«.d.l^t«id>U.g.L 

A  ormtitor,  by  a  concerted  fraud,  indneed 
his  debtor)  who  resided  abroad,  to  oome  to 
England,  and  immediately  had  him  arrested 
by  order  of  a  Judge.  The  facts  being  msMie 
to  appear  by  affidavit,  this  Court,  by  xnle, 
set  aside  the  whole,  as  an  abuse  of  the  process 
of  the  Court    Suin  v.  Fa2i«aA«jrMN,        65 

II.  What  is  a  sufficient  taking  to  constitute  an 
arrest. 

A  sheriff's  officer,  in  execution  of  a  ea.  sa., 
put  his  hand  into  the  debtor's  dwelling- 
house,  by  an  opening  in  a  window  oaoaid  by 
a  pane  having  been  broken  in  the  scuffle,  but 
not  by  the  officer,  touched  the  debtor  who 
was  inside  the  house,  and  said,  "  You  are  my 
prisoner."  He  was  unable  then  to  secuue 
the  person  of  the  debtor ;  but  he  theienpon 
broke  open  the  outer  door  of  the  house,  and 
seised  the  debtor. 

Held,  by  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  that  the  officer  had  acted  legally,  the 
arrest  having  been  effected  by  touching  the 
debtor,  and  the  subsequent  breaking  of  tbe 
outer  door  being  justifiable  for  the  purpose 
of  taking  into  custody  the  debtor  so  arrested. 
Standfyik  t.  JervM,  935 

ASSIGNMENT. 

I.  To  trustees,  for  benefit  of  creditors,  of  all 
personal  estate  and  effects,"  and  "all  wri- 
tings," Ac.  Trover  by  trustees  against  ex- 
ecutrix of  assignor,  for  a  policy  on  his  lift : 
measure  of  damages. 

A.,  by  deed,  conveyed  all  his  property  to 
trustees  for  the  benefit  of  his  creditors.  Tbe 
conveyance  contained  general  words,  amongst 
others  "all  and  singular  other  the  personal 
estate  and  effects  whatsoever,"  and  all «  wri- 
tings" belonging  to  the  same. 
He  was  possessed,  at  the  tim«{,  of  a  poUcj 


ASSIGNMENT. 
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of  msnraoce  on  his  own  life,  the  existence 
of  which  was  not  known  to  the  trustees,  and 
which  remained  in  his  possession.  He  died : 
the  trustees,  having  afterwards  learned  the 
existence  of  the  policy,  claimed  it  from  his 
executor,  who  refused  to  deliyer  it  up,  and 
who  obtained  the  money  from  the  insurance 
office. 

Held,  by  the  Exchequer  Chamber,  afBirm- 
iag  the  judgment  of  the  Court  of  Q.  B.,  that 
tho  legal  property  in  the  writing,  and  the 
beneficial  interest  in  the  contract,  passed  to 
the  trustees  by  the  deed;  that  they  might 
maintain  trover  for  the  policy  against  the 
executor;  and  that  the  proper  measure  of  the 
damages  under  the  circumstances  was  the 
amouD  t  of  the  money  obtained  by  iL  Walton 
V.  McLean,  ,  75 

II.  By  a  client  to  his  attorney,  of  the  subject- 
matter  of  a  suit,  as  teurity  for  costs :  not 
void  for  champerty  or  maintenance,  806. 
Contract,  VI.  iv. 

III.  Of  life  policy,  and  covenant  to  pay  the 
premiums :  does  not  constitute  a  liability  to 
pay  money  upon  a  contingency,  within  sect. 
173  of  Stat.  12  k  13  VicL  c.  106, 914.  Babk- 
RDPT  Law  Consolidation  Act. 

ASTLtJM. 
Connty  Lunatic.    Poor,  I.  i.  (1). 

ATTORNEY. 

I.  Employed  by  Commissioners  elected  an- 
nually under  a  local  Act:  his  rights  and 
remedies  as  against  subsequent  Commission- 
ers, 107.    Contract,  IL 

II.  Actions  by,  on  two  separate  bills  of  costs : 
consolidation,  243.    Costs,  III.  i.  (3). 

III.  Assignment  to,  by  client,  of  the  subject- 
matter  of  a  suit,  as  ttcurity  for  costs,  806. 
Coxtract,  VI.  iv. 

AUCTION. 
Vendor  and  Vindnb,  III. 

AUDITORS. 

I.  Poor  Law.    Poor,  II.  ii. 

IL  For  parish,  under  Metropolis  Loeal  Man- 
agement Act.  Metropolis  Local  Manage- 
ment Act,  IV. 

BANKRUPT  LAW  CONSOLIDATION  ACT, 

1849. 

(12  k  13  Vict.  c.  106). 

I.  Sect.  178.     Liability  to  pay  money  on  a 

contingency:  proof  of  demand.    Does  not 

apply  to  a  claim  upon  a  covenant  to  pay  the 

premiums  of  life  policies  assigned  as  security. 

Defendant,  being  indebted  to  plaintiff, 
assigned  to  him,  as  security,  an  insurance 


on  defendant's  life^  and  an  insurance  on  the 
life  of  defendant's  wife,  and  covenanted  to 
pay  the  premiums.  Plaintiff  sued  defendant 
on  this  covenant,  assigning  as  a  breach  that 
defendant  had  not  paid  the  premiums.  De- 
fendant, to  this  breach,  pleaded  his  bank- 
ruptcy and  certificate,  averring  that  they 
had  occurred  after  the  execution  of  the  deed, 
but  not  that  they  had  occurred  after  the 
breaches  bad  taken  place. 

Hold,  on  demurrer  to  the  plea,  by  tho 
Court  of  Exchequer  Chamber,  afiirming  the 
judgment  of  the  Court  of  Queen's  Bench, 
that  tho  pica  gave  no  answer  to  the  declara- 
tion, the  claim  not  being  in  respect  of,  nor  a 
liability  to  pay  money  upon,  a  contingency, 
within  sect  178  of  The  Bankrupt  Law  Con- 
solidation Act,  1849,  12  U  13  Vict  o.  106. 
Warburg  v.  Tucker,  914 

[II.  Sect  178  applies  to  surety  on  bond  to 
secure  annuity. 

Where  it  appears  on  the  face  of  a  bond  to 
secure  an  annuity,  that  one  of  the  joint  and 
several  obligors  is,  in  fact,  a  surety  only  for 
the  other,  he  is  to  be  looked  upon  as  a 
surety,  and  not  as  a  principal,  in  all  ques- 
tions under  the  Bankrupt  Laws ;  consequent- 
ly, his  bankruptcy  and  certificate  will  not 
discharge  him  from  liability  to  pay  arrears 
of  the  annuity  accruing  due  since  his  bank- 
ruptcy, and  unpaid  by  the  principaL  White 
V.  Corbett,  1103] 

BARON  AND  FEME. 
Husband  and  Wife. 

BILLS    OF   EXCHANGE   AND   PROMIS- 
SORY NOTES. 

I.  Forms  of. 
(1).  Bill  of  exchange  drawn  upon  a  limited 

company,  "  signed"  by  their  officer,  within 

sect  31  of  The  Joint  Stock  Companies 

Act,  1856. 

P.  directed  a  bill  to  a  company  of  limited 
liability  by  the  name  of  The  S.  W.  Steam 
Packet  Company,  its  full  name  being  the  S. 
W.  Steam  Packet  Company,  Limited.  J.  M., 
who  was  secretary  to  the  company,  wrote 
across  it  "  Accepted,  payable  at  Messrs.  B. 
A  Co.,  J.  M.,  secretary  to  the  said  company." 
The  bill  was  not  honoured. 

Held,  on  demurrer  to  a  plea,  that  J.  M. 
was  personally  liable  to  P.  under  The  Joint 
Stock  Companies  Act,  1856  (19  k  20  Vict  o. 
47),  s.  81.     Penrose  v.  Martyr,  499 

(2).  Promissory  note.  "As  per  memorandum 

of  agreement" 

"  I  promise  to  pay  to  J.  S.  or  his  order,  at 
three  months  after  date,  the  sum  of  100^  as 
per  memorandum  of  agreement.     II,  B" 

Held,  that  a  promissory  note  in  this  form 
was,  on  the  face  of  it,  an  nnoonditional 
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promise  to  pay,  and  was  negotiable  under 
Stat  8  A  4  Ann.  o.  9. 

If  the  effect  uf  the  agreement  be  to  make 
the  promise  conditional,  it  is  on  the  defend- 
ant to  show  that,  by  setting  out  the  agree- 
ment in  his  plea.    Jury  y.  Barker,  459 

II.  Action  on. 
Action  by  payees  of  a  promissory  note 
against  joint  and  several  makers.  Plea, 
that  one  of  plaintiffs  was  one  of  joint 
makers,  and  therefore  liable  to  contribu- 
tion ;  held  bad. 

Action  by  A.  and  B.,  payees  of  a  joint  and 
several  promissory  note,  against  C,  one  of 
the  makers.  Plea,  that  the  said  note  was 
made  (setting  it  out)  by  B.,  one  of  the  plain- 
tiffs, ^e  defendant,  and  another:  and  that 
the  defendant,  in  case  the  plaintiffs  were  to 
recorer  trom  him  in  that  action  the  amount 
of  the  said  note,  would  be  entitled  to  call  on 
B.  for  contribution. 

On  demurrer,  held  a  bad  plea,  ai  being  no 
answer  to  the  action  upon  the  seyeral  con- 
tract by  C. 

SembUf  per  Lord  Campbell,  C.  J.,  that, 
even  if  the  plea  had  been  good,  a  replication, 
averring  that  the  plaintiffs  made  the  said 
note  only  as  sureties  for  third  parties,  would 
have  been  a  good  answer.  Beecham  v.  Smith, 

442 

BIRTH  SBTTLBMENT. 
Poor,  1. 1.  (1). 

BOARD  OF  WORKS. 

Under  Metropolis  Local  Management  Act 
Metropolis  Local  MANAesxEirT  Act,  I. 

BOND. 

I.  Bond  charging  poor-rates  with  repayment, 
in  five  years  of  expenses  of  parish  survey : 
held  a  charge  on  the  poor-rates  generally, 
246.    Rate,  IY. 

II.  Bond  by  principal  and  surety,  for  due 
performance  by  the  former  of  the  office  of 
treasurer  to  a  borough,  appointed  under  stat 
5  A  0  W.  4,  c  76.  Duration  of  surety's 
liability,  660.  Municipal  Corporations 
Reform  Act,  IL 

III.  Bond  not  to  practise  as  a  surgeon  within 
certain  limits.  Assessment  of  damages  for 
breach  of  condition,  563.    Damages,  IIL 

BREACH. 

Of  condition  in  a  bond  not  to  practise  as  a 
surgeon  within  certain  limits.  Assessment 
of  damages,  563.    Dam  ages.  III. 

BREACH  OF  PROMISE  OF  MARRIAGE. 
Contract,  VI.  i.  v. 

BUILDING  ACT. 
Hotropolitan.    Metropolitan  Building  Act. 


BURGESS  LIST. 
Mu^riciPAL  Corporations  Reform  Act,  L 

BURIAL  ACTS. 

(15  A  16  Vict.  c.  85.  16  A  17  Vict.  c.  134. 
18  A  19  Vict.  c.  128). 

Stat  15  A  16  Viet  c  85. 

Sects.  10,  52.  What  is  a  « parish"  for 
which  a  Burial  Board  may  be  formed. 

Stat  15  A  16  Vict  c.  85,  authorising  the 
formation  of  a  Burial  Board  in  a  "  parish,'* 
is  applicable  to  a  parish  not  having  separate 
overseers,  nor  separately  maintaining  its 
poor.  Sect  52,  the  interpretation  clause, 
extends  the  meaning  of  the  word  to  placer, 
not  parishes,  having  separate  overseers  and 
separately  maintaining  their  own  poor,  but 
does  not  exclude  parishes  which,  for  any 
reMon,  do  not  fulfil  those  conditions.  Ji«^ 
gina  v.  Sudbury  Burial  Board,  2M 
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Action  for  negligence  against  railway  «om- 
pany,  as  carriers:  pleas  of  special  contract" 
and  "just  and  reasonable"  ''condition"  under 
the  Railway  Traffic  and  Canal  Act  Evidenea 
explanatory  of  "  not  insured." 

The  agent  of  pluntiff,  by  his  orders,  dc- 
livered  to  defendants,  a  railway  oompany, 
some  marbles  for  carriage ;  and,  in  answer 
to  inquiries  by  defendants  as  to  the  terms 
upon  which  the  marbles  were  to  be  earned, 
wrote  to  defendants,  inquiring  the  "  rate  of 
insurance  on  marble."  Afterwards,  one  W., 
on  behalf  of  the  agent,  had  an  interview 
with  defendants,  who  informed  him  of  their 
charges  for  carrying  marbles  uninsured  and 
insured,  respectively.  A  printed  notiee  of 
conditions  had  been  previously  soni  to  the 
agent  by  the  defendants.  One  of  the  condi« 
tions  was  "  that  the  company  shall  not  be 
responsible  for  the  loss  of  or  injury  to  any 
marbles"  "unless  declared  and  insured  ac- 
cording to  their  value."  W.,  after  the  inter- 
view, and  after  the  conditions  bad  been  sent 
to  the  plaintiff*s  agents,  wrote  to  defendants^ 
signing  on  behalf  of  the  agents,  *'  Please  to 
forward  the  three  cases  of  marble,  not  in- 
sured, as  directed,  to,"  Ac.  The  marbles 
were  forwarded  by  defendants,  and  while  on 
their  premises,  were  damaged,  without  wilfol 
negligence  of  defendants.  Plaintiff  sued 
defendants,  as  common  carriers,  for  the 
damage.  Defendants  pleaded,  among  other 
things:  4,  that  the  marbles  were  delivered 
under  a  special  contract,  signed  by  the 
person  delivering  them  (sotting  out  the  con- 
tract in  the  terms  of  the  printed  condition), 
and  that  they  were  not  declared  or  insured, 
Ac;  6,  that  Uie  marbles  were  delivered  sub- 
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ject  to  a  reasonable  oondition  (settiDg  out 
the  printed  condition  as  before)  made  by 
defendants,  and  assented  to  by  plaintiff,  and 
that  they  were  not  declared  or  insured,  &e. 
The  Judge,  at  the  trial,  held  the  oondition  to 
be  reasonable. 

Held,  by  the  Court  of  Q.  B.  (Lord  Camp- 
bell, C.  J.,  and  Cromptod,  J.,  dissentieote 
Erie,  J.),  1.  That  W.'s  letter  did  not,  upon 
the  face  of  it,  amount  to  a  <'  special  contract" 
to  the  effect  stated  in  plea  4,  within  the  4th 
proviso  of  sect  7  of  the  Railway  Traffic  and 
Canal  Act,  17  A  18  Vict  o.  31 :  that  oral 
evidence  was  not  admissible  to  show  that 
the  words  "not  insured"  must  hare  been 
intended  by  plaintiff  to  refer  to  the  printed 
conditions  of  the  company  with  respect  to 
uninsured  marbles:  and  that  therefore  the 
4th  plea  was  not  proved.  2.  That  the  oon- 
dition in  the  5th  plea  mentioned  could  be 
binding  only  as  a  special  contract  with 
respect  to  receiving,  forwarding,  and  deliver- 
iog  goods,  and  therefore  required  to  be 
signed,  under  the  4th  proviso  in  sect  7,  by 
the  owner  or  the  person  delivering :  that  the 
5th  plea  was  therefore  bad  and  plaintiff  enti- 
tled to  Judgment  on  it :  and,  further,  that, 
as  there  was  no  binding  assent^  as  alleged, 
by  the  plaintiff  to  such  condition,  plaintiff 
was  entitled  to  the  verdict  on  that  plea  also. 
Judgment  for  the  plaintiff. 

Held,  by  the  Exchequer  Chamber  (Pollock, 
C.  6.,  Martin,  B.,  Watoon,  B.,  Channell,  B., 
and  Willes,  J.,  di^sentiente  Williams,  J.), 
reversing  the  judgment  of  the  Court  of  Q.  B. 
as  to  the  4th  plea  (the  5th  having  been  aban- 
doned on  argument),  that  the  4th  proviso, 
as  to  signed  special  contracts,  in  sect  7  of 
Stat  17  A  18  Vict  c.  31,  referred  to  eon- 
traote  of  the  same  kind  as  those  mentioned 
in  sect  0  of  the  Carriers  Act,  11  O.  4  A  1  W. 
4,  0.  68. 

That  the  letter  of  W.,  signed  on  behalf  of 
the  persons  delivering  the  goods,  coupled 
with  the  forwarding  of  the  marbles  in  pur- 
suance of  that  letter,  constituted  a  sufficient 
special  contract  in  the  form  prescribed  by 
the  4th  proviso  in  sect.  7  of  stat  17  A  18 
Vict  c.  31. 

That  that  letter  might  be  read  with  refer- 
ence to  the  other  correspondence  and  evi- 
dence given  at  the  trial : 

And  that,  so  read,  or  read  either  by  itself, 
or  according  to  the  ordinary  understanding 
of  language  used  between  carriers  and  their 
customers,  or  with  reference  to  the  general 
provisions  of  the  Carriers  Act»  the  terms  of 
the  contract  were  those  alleged  in  the  plea ; 
and  that  the  4th  plea  was  therefore  proved. 
Ptek  r,  Korth  Staffordthirt  Railway  Corn- 
pang,  9&B 

CASE  STATED, 
tinder  stot  20  A  21  Vict  e.  43.    Notioe  to 


respondent:  proceedings  on  his  non-appear* 
ance,  469.    Pawkbboker. 

CERTIFICATE. 

Under  Customs  Clauses  Consolidation  Act 
Customs  Clauses  Cokboudatioh  Act. 

CERTIORARI. 

When  it  lies,  and  does  not  lie,  in  particular 
cases. 

I.  Lies  to  quash  the  confirmation,  by  Quarter 
Sessions,  on  appeal,  of  a  conviction,  when 
some  of  the  magistrates  at  Quarter  Sessions 
are  interested,  100.    Jubisdictioh,  III.  i. 

II.  Will  not  be  granted,  for  the  purpose  of 
bringing  error  on  the  record  of  a  conviction 
in  a  colonial  court>  for  a  criminal  offence, 
without  the  Attorney-General's  fiat,  828. 
Ebbcr, 

CHAMPERTY. 
Contract,  VI.  iv. 

CHARTER-PARTY. 
Ship,  IV. 

CHATTELS. 
Of  felons.    FxLOR. 

CLERK. 

Appointed  by  Commissioners  elected  annually 
under  a  local  Act :  his  rights  and  remedies 
against  subsequent  Commissioners,  107. 
Contract,  II. 

CLERK  OF  THE  PEACE. 

For  Westminster.  His  present  duties  and 
emolumente,  under  stat  7  A  8  Vict  o>  71. 

SUt  7  A  8  Vict  0.  71,  after  abolishing 
the  sessions  for  the  City  and  Liberty  of 
Westminster,  and  directing  that  the  county 
sessions  for  Middlesex  shall  be  holden  by 
a^oumment  within  the  City  and  Liberty, 
enacts,  by  sect  12,  that  the  persons  holding 
the  several  offices  of  high  bailiff  of  West- 
minster, clerk  of  the  peace,  and  all  other 
officers  of  the  court  of  sessions  of  the  peace 
for  the  said  City  and  Liberty,  shall,  so  long 
as  they  shall  be  entitled  to  hold  their  several 
offices,  execute  the  duties  and  be  entitled  to 
the  emoluments,  within  the  said  City  and 
Liberty,  of  the  several  offices  of  sheriff,  clerk 
of  the  peace,  and  other  corresponding  officers 
of  the  county  of  Middlesex. 

Held,  that  this  extends  only  to  the  persons 
holding  the  offices  in  the  City  and  Liberty 
at  the  time  of  the  act  passing.  By  the  Court 
of  Exchequer  Chamber,  the  Court  of  Q.  B. 
having  been  equally  divided.  NichoUcn  r. 
Ellit,  267 

COLLECTOR. 

Of  poor-rates.    Ratx  IIL  (1). 
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COLLOQUIUM. 
EVIDBKCE,  II.  ii. 

COMMISSION. 

To  examine  witnesses,  directed  by  one  of  the 
Superior  Courts  to  a  foreign  tribunal 

A  commission,  baring  been  issued  in  this 
cause  addressed  to  individual  commissioners 
to  examine  witnesses  at  Pesthi  was  sent  back, 
unexecuted,  tbrougb  the  Austrian  embassy, 
on  the  ground  that  the  Austrian  Government 
did  not  permit  any  but  the  tribunals  of  the 
country  to  examine  witnesses  in  Hungary. 
This  Court  made  absolute  a  rule  directing  a 
commission  to  issue  directed  to  the  Imperial 
Royal  Provincial  Court  at  Pesth,  to  examine 
the  witnesses.    Fucker  ▼.  Jzataray,         321 

COMMON  LAW  PROCBDURE  ACTS. 

(1852:  15  A  16  Vict.  c.  76. 
1845:  17  A  18  Vict.  c.  125.) 

I.  1852. 

i.  Sects.  25,  27.  Endorsement  of  particu- 
lars. Judgment  on  non-appearance. 
In  an  action  on  a  judgment,  the  plaintiff 
may  endorse  the  particulars  on  the  writ  of 
summons,  under  sect.  25  of  The  Common 
Law  Procedure  Act,  1852  (15  A  16  Vict.  c. 
76),  and  on  non-appearance,  sign  judgment 
under  sect  27.    HodtoU  y.  Baxter,  884 

ii.  Sect   61.     Schedule  (B.)     Proper  form 
of  declaration  in  libel  or  slander,  346. 
BVIDENCE,  II.  ii. 
ill  Sect  169.     Schedule  (A.),  No.  13,  s.  180. 
Joinder  of  tenants  in  common  in  ejectment 
Under  sect  169,  Sched.  (A.)  No.  13,  and 
sect  180,  of  the  Common  Law  Procedure 
Act,  1852  (15  A  16  Vict  o.  76),  two  tenants 
in  common  may  join  in  a  writ  of  ejectment, 
stating  that  they,  or  some  or  one  of  them, 
claim  to  be  entitled :  and  the  whole  of  the 
property  to  which  they  are  entitled  in  com- 
mon may  be  recovered  on  such  writ    EUiee 
V.  Elli$$,  81 

II.  1854. 

I  Sects.  60,  67.    Garnishee  clauses.    What 
is  a  "  debt" 

The  garnishee  clauses  in  The  Common 
Law  Procedure  Act,  1854  (17  A  18  Vict  c. 
125,  ss.  60,  67),  apply  only  where  there  is  an 
existing  debt  due  from  the  garnishee  to  the 
judgment-debtor,  though  the  time  of  pay- 
ment may  be  postponed.  Therefore  this 
Court  refused  a  rule  to  attach  the  amount  for 
which  the  judgment-debtor  had  obtained  a 
verdict  against  a  third  person  in  an  action 
for  unliquidated  damages,  no  judgment  hav- 
ing been  yet  signed,  and  the  amount  there- 
fore not  being  a  debt    Jonet  v.  Tkompeon, 

63 
il  Sect  85.    Equitable  replications,  by  real 

plaintiff,  bringing  action  in  the  name  of  a  | 


nominal  plaintiff,  to  pleas  of  payment,  Ae., 

to  such  nominal  plaintiff. 

Declaration  by  shipowner,  upon  a  ehirter- 
party,  for  non-payment  of  freight  by  char- 
terer, and  on  a  common  count  for  money 
payable  for  freight  and  on  an  account  stated. 

Pleas :  1,  to  first  count,  discharge  of  de- 
fendant by  plaintiff  before  breach.  2,  to 
residue  of  declaration.  Payment  3,  (on 
equitable  grounds)  to  whole  deelaratioo, 
parol  release  of  plaintiff  by  defendant  after 
cause  of  action  accrued.  Replications,  oa 
equitable  grounds,  to  these  pleas :  That  be- 
fore cause  of  action  accrued,  and  before 
release  or  discharge  of  defendant  by  plaintiff, 
or  payment,  idl  the  right,  title,  and  interest 
of  plaintiff  in  the  said  ship,  and  in  the  said 
charter-party,  was  assigned  to  S.,  and  tbea 
became,  and  are  now,  vested  in  him,  of 
which  defendant  had  notice  before  the  alleged 
release  or  discharge  of  defendant  by  plaintiff, 
or  payment :  that  pluntiff  released  and  dis- 
charged defendant,  and  made  the  pajmest, 
without  the  authority,  knowledge,  or  consent 
of  S. ;  that  the  release  and  discharge  were 
given  by  the  plaintiff  to  defendant,  aed 
obtained  by  defendant  fh)m  plaintiff,  aod 
the  payment  made,  l^udulenUy,  and  with 
the  intent  to  defraud  S.,  and  prevent  him 
from  recovering  in  respect  of  the  said  causes 
of  action :  and  that  the  action  was  brought 
by  S.  in  the  name  of  plaintiff,  on  behalf  of 
S. :  that  plaintiff  had  no  interest  in  the  said 
action,  and  that  it  had  been  commenced  and 
carried  on  for  the  sole  use  and  benefit,  and 
at  the  sole  expense  and  cost,  of  S. 

On  demurrer,  held  a  good  replication  ea 
equitable  grounds,  within  sect  85  of  Tbe 
Common  Law  Procedure  Act,  1854  (17  A  18 
Vict  c.  125).     De  Pothonxer  v.  De  }/atto$, 

m 

COMPANY. 

I.  Construction  of  Acts  relating  to  companicc. 

I  Waterworks  Clauses  Act  (10  A  11  Viet  r. 
17). 

What  is  water  for  domestic  use,  within  sect 
35,  176.    Watxrwobks. 

il  Railways  Clauses  Consolidation  Act  (8  A 
9  Vict  c  20). 

What  is  the  "principal  office"  of  a  railway 
company,  within  sect  138,  837.  Rail- 
ways Clausbs  Consolidatioii  Act. 

iii.  Railway  Traffic  and  Canal  Act  (17  A  18 
Vict  c.  31). 

Special  contracts  by  railway  company,  under 
sect  7,  958.    Carribrs. 

iv.  Joint  Stock  Companies  Act  (19  A  30 
Vict,  c  47). 

Sect  31.  Bill  of  exchange,  drawn  on,  and 
accepted  by,  officer  of  company,  499. 
Bills  op  Bzcharob  ard  Pboviss«bY 
Notb8>  I.  L 
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II.  Contracts  hj  oompuiies. 

i.  By  railway  oompanies,  as  carriers,  958. 

Carriers. 
ii.  By  banking  company.   Transfer  of  shares, 

887.     Contract,  VI.  vii. 

iii.  Bill  of  exchange,  drawn  upon  a  limited 
company.  What  amounts  to  a  "  signing" 
by  their  officer,  within  The  Joint  Stock 
Companies  Act,  1866,  499.     Bills  op  Ex- 

CHAKOB  AMT>  PROMISSORY  NOTES,  I.  L    • 

ir.  Insurance  company.  Due  execution  of 
a  policy  by  directors,  but  without  the 
prerious  authorization  required  by  the 
deed  of  settlement:  good  as  against  the 
company,  183.    Contract,  IV. 

III.  Actions  against  companies. 

L  Against  a  railway  company,  for  libeL 
What  amounts  to  implied,  and  what 
(semble)  to  express,  malice  in  them,  115. 
Libel,  L  L 

iL  Against  a  railway  company  for  negli- 
gence, 958.  Carriers,  719.  Nboligbncb, 
I.  iL 

iii.  On  insurance  policies.    CorrRACT.    In- 

8URABCB. 

COMPOSITION. 
Of  tithes,  I.    Rate,  L  (1). 

CONDITION  PRECEDENT. 
Contract,  VL  vL 

CONDITIONS  OF  SALE. 
Vettdor  and  Vendee,  III. 

CONSIDERATION. 
Failure  of.    Contract,  VL  tIL 

CONSTABLES. 

Appointment  of,  under  stat.  6  A  9  Vict  o.  109. 
Duty  of  vestry,  summoned  for  the  purpose 
of  making  out  a  list  of  persons  competent  to 
serve. 

Under  sects.  2  A  3  of  stat  5  A  6  Vict  o. 
109,  where' justices  issue  a  precept  to  oyer- 
seers  requiring  them  to  return  a  list  of  a 
competent  number  of  men  in  their  parish  to 
serve  as  constables,  and  the  overseers  accord- 
ingly summon  a  vestry  within  the  fourteen 
days  after  receiving  the  precept,  prescribed 
in  sect  3,  the  vestry  has  no  discretion,  but 
must  make  out  the  list 

Therefore,  where  such  vestry,  having  met 
in  obedience  to  the  precept,  had  adjourned 
for  a  twelvemonth,  and  made  no  return,  this 
Court,  on  motion  made  after  the  expiration 
of  the  fourteen  days,  issued  a  mjuidamns 
eosamanding  the  overseers  to  su  nmon  a 
vestry  for  the  purpose  of  making  out  and 
retaming  a  list 


Although  the  affidavits  in  support  of  the 
rule  disclosed  no  ground  for  considering  the 
appointment  of  the  parochial  constables  to 
be  necessary,  and  although,  in  opposition  to 
the  rule,  it  was  deposed  that  the  inhabitants 
considered  the  appointment  of  parochial  coi\- 
stables  to  be  superfluous  and  uselessly  ex- 
pensive, a  paid  police  having  been  appointed 
under  stat  19  A  20  Vict  c.  69. 

And  although  it  was  also  deposed  that  the 
parochial  constables  of  the  preceding  year 
were  ready  to  servo  on.  Begina  v.  OvertetrM 
of  North  Bxerley,  519 

CONTINUANCES. 
Appeal,  II.  IV. 

CONTRACT. 
(By  charter-party).    Ship,  IV. 
(Of  insurance).    Insurance. 
(By  lease).    Landlord  and  Tenant,  I. 

First:  Contracts  by  corporations.  Their  rights 
and  liabilities. 

I.  Special  contract  by  railway  company,  under 
The  Railway  Traffic  and  Canal  Act  Oral 
evidence  to  explain,  958.    Carriers. 

II.  By  commissioners,  elected  annually  under 
a  local  Act ;  rights  and  remedies  of  a  clerk, 
appointed  by  them  under  the  Aet^  against 
subsequent  commissioners. 

Commissioners  were  appointed,  to  be  an- 
nually elected,  for  executing  a  local  Act  (9 
Gh.  i,  c.  xxvi.).  They  had  power  to  levy 
rates.  By  the  Act  they  had  power  to  appoint 
clerks  and  other  officers,  and  to  pay  them 
salaries  out  of  the  money  to  be  raised  under 
the  Act  They  bad  power  to  execute  many 
works.  By  the  Act  they  might  sue  and  be 
sued  by  their  clerk ;  and  the  commissioners 
were  exempted  from  personal  liability  for 
any  contracts  entered  into  by  them  as  com- 
missioners. 

Held,  that  a  clerk,  appointed  by  the  com- 
missioners for  one  year,  might  maintain  an 
action  for  his  salary  against  the  clerk  of  the 
commissioners  in  a  subsequent  year. 

Held  also,  that  it  was  within  the  scope 
of  the  authority  of  the  commissioners  to 
employ  an  attorney;  and  that  he  might 
recover  in  an  action  against  the  clerk  of  the 
commissioners  in  a  succeeding  year.  Ball 
V.  Tayhr,  107 

III.  By  a  board  of  guardians,  not  under  seal. 
What  are  incidental  and  necessary  purposes. 

The  guardians  of  a  poor  law  Union,  sus- 
pecting fraud  by  their  clerk  in  the  Union 
accounts,  employed  plaintiff  to  investigate 
them,  and,  during  the  progress  of  such 
investigation,  and  after  the  appointment  of 
a  new  clerk,  also  employed  plaintiff  to  make 
up  the  Union  accounts  for  the  last  half  year, 
which  involved  a  fresh  investigation  by  hin^ 
into  the  old  aoeoonts.    Plaintiff  wtfl  em- 


1118 


CONTRACT. 


ployed  under  tliree  aeyeral  resolutions  of  the  I 
Board  of  Guardians,  entered  in  their  minute 
book ;  but  no  contract  was  made  under  the 
seal  of  the  board.     In  an  action  by  plaintiff 
against  the  board  for  work  and  labour, 

Held,  bj  Erie,  J.  (dubitante  Crompton,  J.), 
that,  as  the  work  done  by  plaintiff  was  inci- 
dental and  necessary  to  the  purposes  for 
which  the  Board  of  Guardians  were  created, 
and  had  been  performed  by  plaintiff  at  the 
request  of  the  board,  he  was  entitled  to 
recover,  though  the  contract  was  not  under 
seal.     Haigh  ▼.  North  Bierley  Union,       873 

IV.  Due  execution  of  a  policy  by  directors  of 
an  insurance  company,  but  without  the  pre- 
vious authorization  required  by  the  deed  of 
settlement :  good  as  against  the  company. 

The  deed  of  settlement  of  a  life  assurance 
society,  completely  registered  under  stat.  7 
k  8  Vict.  0. 110,  provided,  by  the  20th  section 
of  the  deed,  that  the  common  seal  should 
not  be  affixed  to  any  policies  except  by  the 
order  of  three  directors,  signed  by  them  and 
countersigned  by  the  manager,  and,  by  sect. 
.28,  that  every  policy  should  bo  given  under 
the  hands  of  not  less  than  three  of  the  direc- 
tors and  sealed  with  the  common  seal..  By 
sect.  101,  the  books  containing  the  proceed- 
ings of  the  general  meetings  and  of  the 
board  of  directors  were  to  be  open  to  the 
inspection  of  shareholders.  A  policy  was 
executed,  sealed  with  the  common  seal,  and 
signed  by  three  directors,  one  of  whom  was 
manager;  but  there  was  no  previous  order 
made  as  required  by  the  20th  section.  The 
company,  in  discussions  with  the  assured, 
treated  the  policy  as  effective.  Held :  that 
they  could  not  repudiate  their  liability  on 
the  policy,  upon  the  ground  that  the  execu- 
tion was  not  authorised. 

Two  life  assurance  companies,  P.  and  A., 
were  in  the  habit  of  reassuring  to  each  other 
in  respect  of  policies  granted  to  third  persons 
by  the  reassured.  By  the  course  of  business, 
as  any  premium  beeame  due  ftom  one  com- 
pany to  the  other,  the  company  entitled  Xo 
the  premium  gave  to  the  company  owing  it 
a  receipt  for  the  amount:  on  periodical 
settlement*  of  aooount  between  P.  and  A., 
the  premiums  due  on  each  side  were  taken 
into  aoeounti  the  balance  stmek,  and  paid 
by  the  party  against  whom  it  stood.  Ko 
other  payments  passed  between  P.  and  A. 
A  premium  being  due  from  P.  to  A.,  A.  gave 
P.  a  receipt  for  the  amount  At  this  time 
A.  was  indebted  to  P. :  the  amount  of  the 
premium  went  into  the '  aeoount  in  the  usual 
course  of  business ;  and,  at  the  next  settle- 
menty  a  balance  was  due  from,  and  paid  by, 
A.  to  P.  Held :  that  the  premium  was  paid 
at  the  time  when  the  receipt  was  given. 
Prime*  of  WaU»  A«M*ra»c«  Com^ny  r.  Hard- 
ing, 183 

Sboohdlt:  Oontraote  by  Individaals. 


V.  Evidence  explanatory  of  written  contract. 
L  Evidence  as  to  the  class  of  contract. 

(1).  Plaintiffs  sold  to  defendant  <<50  tons 
best  palm  oil,  expected  to  arrive"  «  per  The 
Chalco,"  "at  AOL  10*.  per  ton :"  "  wet,  diity, 
and  inferior  oil,  if  any,  at  a  fair  allowance." 
The  oil,  on  arrival,  contained  one-filth  only 
of  "  best"  oil.  In  an  action  for  not  aeoeptiDg 
the  oil: 

Held,  that  on^  evidence  was  admissible  to 
show  that,  according  to  mercantUe  usage,  the 
contract  in  question  was  satisfied  if  the  oil 
delivered  contained  a  substantial  portion  of 
"best"  oil:  and  such  evidence  was  for  the 
jury.    Xtiea*  v.  Brittow,  907 

(2).  D.  M.  ds  Co.,  brokers  in  London,  being 
employed  by  one  S.  to  purchase  oil,  dealt 
with  T.  A  M.,  brokers,  who  were  employed 
^  by  plaintiff  to  sell  oil,  without  either  broker 
disclosing  the  names  of  their  principals.  D. 
M.  A  Co.  delivered  to  T.  A  M.  a  note  as 
follows :  "  Sold  this  day  for  Messrs.  T.  A  M. 
to  our  principal  10  tons  of  oil,''  specifying 
the  terms  and  price,  which  was  above  10/. 
The  note  was  signed  D.  M.  A  Co.,  brokers. 
Quarter  per  cent  brokerage  to  D.  M.  A  Co. 
D.  M.  A  Co.  did  not  disclose  the  name  of 
their  principal  S.  till  after  the  lapse  of  an 
unreasonable  time,  when  8.  had  becomtf  in- 
solvent Plaintiff  sued  D.  M.  A  Co.  for  not 
accepting  the  oil,  laying  the  sale  as  by  him- 
self to  D.  M.  A  Co.  Defendants  denied  the 
contract  On  the  trial,  plaintiff  proved  a 
custom  in  the  trade  that,  when  a  broker 
purchased  without  disclosing  the  name  of 
his  principal,  he  was  liable  to  be  looked  to 
as  principal. 

Held,  by  the  majority  of  the  Court  of 
Exchequer  Chamber  (Cockbum,  C.  J.,  Pol- 
lock, C.  B.,  Williams  and  Crowder,  Ji.\ 
affirming  the  judgment  of  the  Queen's  Bencb, 
that  evidence  of  the  custom  was  admissible, 
as  not  contradicting  the  written  inetrument, 
but  explaining  its  terms,' or  adding  a  tacitly 
implied  incident;  and  that  the  note  thus 
explained  was  a  sufficient  memorandum  of 
the  contract  sued  upon  to  satisfy  the  Statato 
of  Frauds ;  and  that  the  action  lay. 

DissenUentibus  Willes,  J.,  and  Martin  aad 
<;hannell,  Bs.    DaU  v.  Huwfrty,  1004 

ii.  Evidence  as  to  the  particular  contract 
Of  the  meaning  of  "  not  insured"  in  a  specisl 

contract  by  a  nulway  company,  under 

sect  7  of  the  Railway  Traffie  and  CsnsI 

Aet»  958.    Carriers. 

VI.  Contracts  void  and  voidable^  when  tnd 
when  not 

i.  By  performance  boeoming  impossible. 
Promise  to  marry,  not  avoided  by  defendao^ 

before  breach,  becoming  afllicted  with  a 

disease  rendering  it  dangerous  for  hia  to 

marry. 

Aotion  for  breaoh  of  promlM  of  maniif^ 
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averring  the  promise  to  be  to  marry  within 
a  reasonable  time. 

Plea,  that  defendant,  after  the  promise 
and  before  the  breach,  became  afflicted  with 
disease  occasioning  bleeding  from  the  lungs, 
and  hj  reason  of  such  disease  became  inca- 
pable of  marriage  without  great  danger  to 
his  life,  and  therefore  unfit  for  the  married 
state,  of  which  plaintiff  before  action  had 
notice.  Issue  thereon.  The  jury  found  all 
the  averments  of  this  plea  in  favour  of  the 
df^fendant,  except  the  averment  of  notice, 
which  they  negatived. 

Held,  in  the  Queen's  Bench,  by  Lord  Camp- 
bell, 0.  J.,  and  Crompton,  J.,  that  the  plea 
was  not  sufficient,  at  ail  events  without  this 
averment. 

Held  by  Wightman,  J.,  and  Erie,  J.,  that 
it  was  sufficient. 

The  junior  Judge  having  withdrawn  his 
opinion,  and  a  rule  to  enter  the  verdict  on 
this  plea  for  the  plaintiff  having  been  dis- 
charged : 

Held,  in  the  Exchequer  Chamber,  on  ap- 
pealy  that  the  plea  was  no  answer  to  the  ac- 
tion. Per  Williams,  J.,  Martin  B.,  Crowder, 
J.,  and  Willes,  J.  Dissentientibus  Pollock, 
0.  B.,  Bramwell,  B.,  and  Watson,  B.  Hall 
V.  Wright,  746 

ii*  By  bankruptcy. 

Assignment  of  life  policies  as  security,  and 
covenant  to  pay  the  premiums :  does  not 
constitute  a  liability  to  pay  n^oney  upon  a 
contingency  within  sect  178  of  stat  12  A 
13  Vict  0.  106,  914.  Bankrupt  law 
Consolidation  Act. 

iii.  Under  the  Statute  of  Frauds.  Statute 
OF  Fbauds. 

iv.  On  the  ground  of  champerty  or  main- 
tenance. 

Assignment  to  attorney,  by  client,  of  the 
subject-matter  of  a  suit,  as  tecurity  for 
costs :  not  void. 

W.  having  recovered  a  verdict  in  eject- 
ment, executed  an  indenture,  on  the  day 
following,  reciting  that  he  was  indebted  to 
the -attorney  who  had  conducted  the  suit  in 
100/.  for  money  lent  and  for  work  as  an  at- 
torney, and  was  unable  then  to  pay  it,  and 
bad  agreed  to  secure,  as  after  mentioned; 
and  he  granted  and  assigned  tc  the  attorney 
the  crop  of  potatoes  then  growing  upon  the 
close  which  was  the  subject  of  the  action, 
and  all  other  effects  then  thereon,  with  power 
to  the  attorney  to  enter  upon  the  close,  and 
inspect,  until  payment  of  the  1001,  and  in- 
terest ;  proviso  that,  if  W.  should  pay  the 
100/.  and  interest  by  a  day  named,  the  in- 
denture should  be  void ;  covenant  by  W.  to 
pay  the  100/.,  and  the  interest,  meanwhile ; 
power  to  the  attorney,  in  case  of  default  of 
payment,  to  enter  and  carry  away  the  effects 
usigned,  or  otherwise  to  remain  on  the  pre- 
mises for, the  purpose  of  disposing  of  the  ef- 

B.,  B.  A  E. — iO 


feots,  and  converting  them  into  money ;  pro- 
viso, that,  till  default,  W.  should  remain  in 
poRsession,  and  that,  if  the  attorney  sold  the 
property,  he  should  hold  the  surplus,  after 
paying  the  expenses  and  reimbursing  him- 
self, in  trust  for  W. 

Held,  by  the  Court  of  Exchequer  Chamber, 
offirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  this  indenture  could  not 
be  impeached,  either  on  the  ground  of  its 
amounting  to  champerty  or  maintenance,  or 
as  being  contrary  to  public  policy. 

Default  was  made  in  the  payment :  and, 
on  the  day  following  the  day  named  for  the 
payment,  judgment  was  signed  in  the  cgect- 
ment  Afterwards  judgment  was  recovered 
against  W.  in  an  action  by  B.,  in  a  fi.  fa.  is- 
sued :  after  that,  a  habere  facias  issued  in 
the  ejectment ;  after  that  the  sheriff  seised 
the  property  under  the  fi.  fa.  in  the  action  of 
B.  against  W. ;  after  that,  possession  under 
the  habere  facias  was  delivered  to  W.,  and 
by  W.  to  the  attorney;  and  the  attorney 
gave  notice  of  his  title  to  the  sheriff;  after- 
wards the  sheriff  under  the  fl.  fa.  sold  the 
crop  of  potAtoes,  and  W.'s  interest  in  the 
close.  The  attorney  brought  an  action 
against  the  sheriff;  after  the  commencement 
of  which  the  sheriff's  vendee  gathered  the 
potatoes,  and  disposed  of  them  to  his  own 
use. 

Held,  by  the  Court  of  Queen's  Bench,  that 
the  action  lay  ;  the  sheriff  having,  after  pos- 
session had  been  given  to  the  attorney,  au- 
thorised the  conversion  of  the  potatoes. 

Judgment  affirmed  in  the  Exchequer 
Chamber,  on  the  ground  that,  at  any  rate, 
the  attorney's  possession  related  back  to  the 
accruing  of  his  title,  which  was  prior  to  the 
first  seizure  by  the  sheriff.  Anderton  v. 
Badeliffe,  606 

V.  on  the  ground  of  fraud. 

(1).  Promise  to  marry,  not  voided  by  an  agree- 
ment by  plaintiff,  before  such  promise,  to 
marry  another,  such  promise  not  having 
been  fraudulently  withheld  from  defendant. 

Declaration  by  a  woman  on  an  agreement 
between  herself  and  defendant  to  marry  one 
another  within  a  time  elapsed  before  the 
suit ;  averment  that  a  reasonable  time  had 
elapsed  before  the  suit,  and  plaintiff  had  al- 
ways been  ready  and  willing  to  marry  de- 
fendant ;  but  defendant  had  refused. 

Plea :  that,  before  and  at  the  time  of  the 
agreement,  plaintiff  and  T.  had  agreed  to 
marry  one  another,  which  agreement  was  in 
fill!  force,  as  plainUff  knew,  bot  of  which 
defendant  was  then  ignorant;  and  that, 
though  plaintiff  ought  fully  to  have  disclosed 
the  same  to  defendant  before  the  making  of 
the  agreement,  and  though  defendant  would 
not  have  made  the  agreement  had  the  same 
been  disclosed  to  him  before  the  making 
thereof,  plainUff,  at  the  time  of  the  agn« 
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ment>  withheld  and  conoealod  the  eame  from 
defendant,  and  defendant  made  the  agree- 
ment whilst  he  was  whoUy  ignorant  of  the 
same. 

On  demnrrer :  held  a  had  plea ;  there  be- 
ing no  express  allegation  of  fraud.  Beachey 
V.  Broum,  796 

(2).  When  the  power  to  rescind  on  the  ground 
of  fraud  ceases.  What  is  then  the  remedy. 
A  person  induced  by  fraud  to  enter  into 
a  oontraot  under  which  he  pays  money  may, 
at  his  option,  rescind  the  contract  and  reco- 
Ter  back  the  price,  as  money  had  and  reoeir- 
ed,  if  ho  can  return  what  be  has  received 
under  it.  Bu^  when  he  can  no  longer  place 
the  parties  in  statu  quo,  as  if  he  has  become 
unable  to  return  what  he  has  receiTcd  in 
the  same  plight  as  that  in  which  he  received 
it,  the  right  to  rescind  no  longer  exists ;  and 
his  remedy  must  be  by  an  action  for  deceit, 
and  not  for  money  had  and  received.  Clarke 
V.  Diekwnf  148 

vL  Non-performance  of  a  condition  prece- 
dent. 
Insurance  for  a  year  on  the  life  of  another ; 
quarterly  instalments  of  premium.  Pay- 
ment quarterly  not  a  condition  precedent 
to  the  continuance  of  the  policy  for  the 
year,  156.  Inburaitcb,  I.  i.  (1). 
vii.  Failure  of  consideration. 

Money  had  and  reoeived  does  not  lie,  by 
transferee  of  shares  to  recover  back  pur- 
chase-money paid  by  him  with  full  know- 
ledge of  the  facts. 

Defendant  being  possessed  of  shares  in  a 
joint  stock  banking  company,  instructed  his 
broker  to  sell  them.  Plaintiff  instructed  his 
broker  to  purchase  shares  in  the  said  com- 
pany. The  two  brokers  agreed  with  each 
other  to  sell  and  buy  respectively.  Both 
brokers  were  members  of  the  Stock  Ex- 
change; and,  according  to  the  custom  of 
the  Stock  Exchange,  the  names  of  the  prin- 
cipals are  not  mentioned  at  the  time  of  such 
contact,  but  are  communicated  on  the  day 
preceding  the  day  on  which  the  sale  is 
made ;  and,  on  the  day  last  mentioned,  the 
parties  executed  the  contract.  By  the  rules 
of  the  company,  transfers  could  not  be  made 
without  the  consent  of  the  directors ;  and 
seven  days'  notice  of  transfer  must  be  given 
to  them:  but  in  practice,  the  rules  of  the 
company  in  this  respect  were  not  strictly  en- 
forced. In  this  case,  no  notice  was  given. 
On  the  day  for  which  the  sale  was  made, 
defendant's  broker  obtained  a  blank  form  of 
transfer  from  the  company,  which  defendant 
exeouted  three  days  afterwards.  On  the  fol- 
lowing day  defendant's  broker  delivered  the 
transfer  to  the  plaintiff's  broker.  On  that 
day  the  company  had  stopped  payment :  and 
plaintiff's  broker  refiised  to  accept  the  trans- 
fer, or  to  pay  the  purchase-money.  The  com- 
•  ^aoy  never  consented  to  the  tnmefer,  nor 


resumed  business,  and  ultimately  became 
bankrupt. 

Plaintiff  desired  his  broker  not  to  pay 
for  the  shares ;  but  the  broker,  in  obedience 
to  the  decision  of  the  Committee  of  the  Stock 
Exchiuigo,  before  whom  the  question  had 
been  brought^  paid  the  purchaae-money  to 
defendant's  broker,  who  paid  it  over  to  de- 
fendant. Afterwards  plaintiff  paid  the  sum 
to  his  own  broker,  who  had  threatened  to 
enforce  payment  by  proceedings  at  Taw. 

Plaintiff  having  sued  defendant  for  money 
had  and  received,  on  the  ground  of  failure 
of  consideration  :  Held,  by  the  Court  of  Ex- 
chequer Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench,  that  the  action 
did  not  lie.     Rem/ry  v.  Butler,  8^7 

VII..  Measure  of  damages  for  breach  of.  I>av- 
▲6ES.  See,  also,  Principai.  ahd  Agbst. 
Vendor  and  Vbndeb. 

[VIII.  Waiver  of  breaches  of.  See  Laydlcvi) 
AND  Tenast,  I.  (3).] 

CONVICTION. 

In  a  colonial  court,  of  a  criminal  offence.  A 
writ  of  error,  or  certiorari,  to  quash,  will  not 
be  granted  without  the  Attorney-Gener>i'i 
fiat,  82S.    Erdor. 

CORPORATION. 

I.  Contracts  by.     Contract. 

II.  Action  against 

For  malicious  libel.  What  amounts  to  idb- 
plied,  and  (semble)  what  to  express,  ma- 
lice, 115.    Libel  I.  (1). 

COSTS. 

I.  Right  to. 

Costs  on  affirmation,  by  Exchequer  Chsm- 
ber,  of  the  judgment  of  the  court  below, 
1069. 

II.  Security  for. 

On  appeal  f^om  county  court,  under  stat  13 
A  14  Vict.  c.  61,  s.  14,  within  what  time 
to  be  given. 

Stat.  IZ  AH  Vict  c.  61,  s.  14,  giving  an 
appeal  from  the  county  court,  makes  it  a 
condition  precedent  that  security  for  coFts 
should  be  given  within  ten  days  after  the 
determination  complained  of.   Stone  v.  /)ra.>, 

III.  Taxation  of. 

i  In  Superior  Courts.  | 

(1.)   What  are  interlocutory  costs,  within 

Reg.  Gen.  Uil.  16  Vict  c.  63. 

A  defendant  taken  under  a  ca.  sa.  was, 
on  summons,  discharged  by  order  of  a  Jodp*, 
with  costs,  he  bringing  no  action.  Held, 
that  those  costs  were  interlocutory  cofta 
within  the  meaning  of  Reg.  Gen.  Bii.  l^ 
Vict  8.  63.     Mtltiile  v.  Lee^om,  324 


COSTS. 


DAMAGES. 
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(2).  Verdict  for  defendant  Recovery  from 
plaintiff,  by  witness  attending  on  plain- 
tifTa  subpoena,  of  expenses  paid  to  witness 
by  defendant,  but  repaid,  pursuant  to 
agreement,  on  their  being  disallowed  on 
taxation,  at  plaintifTs  instance,  575.  Wit- 

MBSS,  I. 

(3).  Actions  by  attorney  on  two  separate 
bills  of  costs :  consolidation. 

Plaintiff,  an  attorney,  delivered  a  bill  for 
business  done  for  defendant;  and  afterwards 
delirered  another  bill  for  other  business  done 
for  defendant  Afterwards,  at  the  expiration 
of  a  month  from  the  delivery  of  tbe  first  bill, 
but  before  tibe  expiration  of  a  month  from 
the  delivery  of  the  second,  he  proposed  to 
defendant  that  the  latter  should  waive  the 
objection  to  the  non-expiration  of  the  month 
from  the  delivery  of  the  second  bill,  and  ac- 
cept process  in  an  action  on  the  two.  De- 
endant  not  having  consented,  plaintiff 
brought  an  action  on  the  first  bill,  and  af- 
terwards, and  after  the  expiration  of  the 
month  from  the  delivery  of  the  second  bill, 
brought  an  action  on  that  Defendant  after- 
wards obtained  an  order  for  taxing  the  two 
bills.  The  Master  taxed  less  than  one-sixth 
off  the  first  bill ;  but  he  taxed  off  the  second 
bill,  more  than  a  sixth  of  the  aggregate  of 
the  two  bills :  and  he  allowed  the  plaintiff 
the  costs  of  the  first  taxation,  and  the  de- 
fendant the  costs  of  the  second  taxation; 
making  two  separate  allocaturs. 

The  Court  (dissentiente  Erie,  J.),  on  the 
application  of  Uie  defendant,  ordered  the 
Master  to  review  his  taxation  of  the  cosU 
of  the  taxations,  and  to  include  the  whole 
in  one  allocatur ;  and  that. the  two  actions 
should  be  consolidated.  Beardtall  v.  Cheet- 
ham,  243 

(4).  Action  brought  in  Q.  B.,  sent  to  county 
court  by  order  of  a  Judge :  scale  of  taxa- 
tion of  costs,  737.    County  Court,  I.  (1). 

ii.  In  county  courts. 

Taxation  by  registrar,  under  stat  19  A  20 

Vict  c.  108.    No  appeal  lies  to  Q.  B.,  123. 

CouKTT  Court,  I.  (2). 

COUNTY  COURT. 
J.  Costs  in. 

(1).  Action  brought  in  Q.  B.,  sent  to  county 
court  by  order  of  a  Judge :  scale  of  taxa- 
tion of  costs. 

Under  sect  26  of  sUt  19  A  20  Vict  c. 
108,  a  Judge  of  Q.  B.  ordered  that  the  trial 
in  an  action  brought  in  Q.  B.  should  be  had 
in  a  county  court  No  application  was  made 
to  him  to  impose  any  terms.  The  action 
having  been  tried,  the  costs  were  taxed  by 
the  Master  in  Q.  B.  according  to  the  scale 
of  the  Superior  Courts,  so  far  as  regarded 
the  proceedings  in  Q.  B.,  but,  so  far  aa  re- 
garded the  proceedings  in  the  county  court, 
according  to  the  county  court  scale. 


On  motion  to  review  his  taxation:  Held 
that  he  was  justified  in  so  far  adopting  tie 
county  court  scale  as  his  guide.  Wkeatcm/t 
V.  Fo»ter,  7'o7 

(2).  Taxation  by  registrar,  under  stat  19  A 
20  Vict  c  108,  8.  34.     No  appeal  to  Q.  B. 

No  appeal  lies,  under  stat.  13  A  14  Viet.  c. 
61,  s.  14,  to  this  Court  from  the  decision  of  a 
county  court  on  an  interlocutory  matter, 
such  as  the  taxation  of  costs  under  stat.  19 
A  20  Vict  c.  108,  s.  34.  An  appeal  on  such 
a  matter  having  been  brought,  this  Court 
refused  to  hear  the  point  argued,  on  the 
ground  that  they  had  no  jurisdiction  to  de- 
cide such  a  point,  but  entertained  the  appeal 
so  far  as  to  dismiss  it  with  costs.  Carr  v. 
Stringer,  123 

XL  Appeal  from. 
Under  sUt  13  A  14  Vict  o.  61,  s.  14.    Se- 
curity for  costs,  within  what  time  to  be 
given,  504.    Costs,  II. 

CURATE. 

Salary  of:  when  to  be  deducted  from  the  gross 
annual  value  of  a  tithe  commutation  rent- 
chiurgc,  in  calculating  the  net  annual  value,  1. 
Ratb,  I.  (1). 

CUSTOMS  CLAUSES  CONSOLIDATION 
ACT,  1853. 

(16  A  17  Vict.  o.  107). 

Sects.  170, 171, 172.  Stowage  of  cargo :  certifi- 
cate: penalty  for  neglect  When  such  ne- 
glect by  the  master  vitiates  the  insurance  on 
the  cargo  by  another  party,  670.  Insu- 
rance, II.  (2). 

DAMAGES. 
Measure  of. 

I.  Assignment  to  tnutees,  for  the  benefit  of 
ereditors,  of  **  all  writings,"  Ac.  Trover  by 
trustees  against  executrix  of  assignor,  for  a 
policy  on  his  life.  Measure  of  damages,  75. 
Assignment,  L 

II.  Sale  on  a  warranty.  Action  by  vendee, 
having  resold  on  a  similar  warranty,  against 
vendor,  for  breach  of  warranty.  Measure 
of  damages. 

Declaration  charged  that  defendant  bad 
sold  to  plaintiff  seed  barley,  warranting  it 
to  be  of  a  particular  quality,  but  had  deli- 
vered seed  barley  of  an  inferior  quality: 
and  it  alleged,  as  special  damage,  that  plain- 
tiff, relying  on  the  warranty,  had  sold  the 
seed  barley  with  a  similar  warranty  to  T., 
who  had  sown  it  and  had  thereby  obtained 
a  crop  inferior  to  that  which  would  have 
been  produced  by  seed  barley  of  the  quality 
warranted,  and  so  incurred  damages  which 
the  pliuntiff  was  liable  to  make  good. 

Defendant  having  suffered  judgment  by 
default,  it  was  profved,  oil  the  execution  of 
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DAMAGES. 


DEVISE. 


the  writ  of  inquiry  for  d&mag08,  that  the 
sale  hj  plaintiff  had  taken  place  as  alleged ; 
and  eridenoe  was  given  of  the  pecuniary 
amount  of  the  values  of  the  crop  obtained 
and  the  crop  which  would  hare  been  pro- 
duced by  seed  barley  of  the  quality  war- 
ranted. It  further  appeared  that  the  plain- 
tiff's vendee  had  claimed  from  him  compen- 
sation, which  the  plaintiff  had  agreed  to 
make ;  but  no  sum  had  been  agreed  upon, 
and  no  payment  actually  made. 

Held  that,  in  assessing  the  damages,  the 
jury  ought  to  include  the  amount  to  which 
they  considered  the  plaintiff  had  become  lia- 
ble to  his  vendee  in  respect  of  the  difference 
of  the  crops.  Wightman,  J.,  dubitante.  Ban- 
dall  V.  Baper,  84 

III.  Assessment  of  damages  for  breach  of  con- 
dition in  a  bond  not  to  practise  aa  a  surgeon 
within  certain  limits. 

Declaration  on  a  bond  for  SOOZ.  given  by 
defendant  to  plaintiff.     The  declaration  set 
out  the  condition,  which  recited  that  defend- 
ant and  B.  had  practised  in  partnership  the 
professions  of  surgeons,    apothecaries,   ac- 
coucheurs, and  general  medical  practition- 
ers at  W.,  and  were  about  to  dissolve  part- 
nership ;  and  that  it  had  been  agreed  to  dis- 
pose of  their  practice  at  W.  to  plaintiff  for 
150/. :    and   defendant  and  B.  had  agreed 
with  plaintiff  to  enter  into  the  bond,  condi- 
'    tioned  as  therein  mentioned,  for  the  security 
of  plaintiff  against  any  risk  of  defendant  or 
B.  practising  or  introducing  any  other  prac- 
titioner within  the  distances  therein  men- 
tioned.   And  it  was  declared  that,  if  either 
defendant  or  B.  should  within  three  years 
practise,  or  attempt  to  practise,  the  profes- 
sions of  surgeon,  apothecary,  accoucheur,  or 
general  medical  practitioner,  or  either  of 
them,  or  carry  on  the  business  of  chemist  or 
druggist,  within  one  mile  from  the  parish 
church  of  W.,  or  prescribe  for  any  patient 
of  plaintiff,  or  attempt  to  induce  suoh  pa- 
tient to  call  in  defendant,  B.  or  any  other 
mudical  practitioner  than  plaintiff,  or  induce 
any  other  medical  praetitioner  to  praotise 
within  one  mile,  to,,  or  introduoe  any  one 
who  should  so  practise  as  surgeon,   ke», 
within  such  distance  to  any  patient  of  plain- 
tiff, or  if  defendant  or  B.  should,  within  ten 
years,  carry  on  the  business  of  ehemist  or 
dniggis^  or  open  a  turgeiy,  or  plaoe  for  dis- 
pensing medicine,  or  be  oonneeted  with  any 
one  opening,  Ac,  within  one  mile,  Ae.,  or  if 
B.  should  underlet  or  assign  his  dwelling- 
home  at  W.  to  any  physieian,  tnrgoon,  Ae., 
or  suffer  any  person  practising,  Ac,  to  re- 
side there  before  13th  February  then  next, 
**  then,  and  in  any  or  either  of  the  said  eases, 
if  the  defendant  or  the  said"  B.,  their  exe- 
cutors. Ac,  "or  either  of  them,  did  and 
should  forthwith  well  and  truly  pa^  unto 
Iha  plaintiff  the  sum  of  mL,  the  saiA  bond 


should  be  void."  There  was  no  express  stip- 
ulation that  the  bond  should  be  void  if  the 
defendant  and  B.  abstained  from  doing  the 
acts,  nor  that  the  bond  should  in  any  ease 
stand  good.  Breaches  were  assigned :  and 
the  jury  found  that  the  defendant  had  prac- 
tised within  the  mile,  and  had  not  paid  any 
part  of  the  300/. ;  and  they  assessed  the  da- 
mages in  respect  of  this  breach  at  25/. 

Held :  that  plaintiff  was  entitled  to  reco- 
ver the  whole  sum  of  300i.    Mtoct  v.  Irvim^, 
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DEBT. 

L  **  Claim"  **  for  a  debt,"  under  aeet  25  of  The 
Common  Law  Procedure  Act,  1852,  eompre- 
hends  debt  upon  a  judgment:  particulars 
may  be  endorsed  on  the  writ,  and  judgment 
signed  for  non-appearance,  under  sect.  27, 
884.     CoMMOH  Law  Procedvbb  Acts,  L  L 

IL  What  is  a  "debt"  which  can  Im  attached 
under  the  garnishee  clauses  (sects.  60,  67), 
of  The  Common  Law  Procedure  Act»  1854, 63. 
CoMVOir  Law  Pbocedvrb  Acts,  XL  i. 

DECEIT. 
Action  for,  146.    Cohtbact,  YI.  t.  (2). 

DECLARATIOir. 
Plbadiitg,  IL 

DEED. 

Execution  of. 
Due  execution  of  a  policy  by  direetort  of  aa 
insurance  company,  but  without  the  pre- 
vious authorisation  required  by  the  deed 
of  settlement:  Good  as  againat  the  com- 
pany, 183.    Contract,  IV.    S«e  alao  A»- 

BIONXBirr,  BOITD,  IXSUBASCB. 

DELIVERY  ORDER. 
Ybndor  AND  Vbitdbb,  IX. 


Ship,  IV. 


DEMURRAGE. 


DEPOSITIONS. 


Application  for,  to  clerk  of  justices,  under  stat 
11  A  12  Vict  c  31,  s.  9 :  within  what  time 
tu  be  made,  253.    Maxdavus,  IL 

DEPOSIT  MONEY. 
Vbxdob  ahd  Vbitobb,  IIL 

DEVISE. 

Construction  of  words  of  limitation,  "For  de- 
fault of  such  issue." 

R.  had  one  brother  C,  and  two  listers  M. 
and  A. ;  and  C.  had  three  son^  J.,  C,  aad  T. 

In  thU  state  of  the  family,  R.,  by  wiU 
made  ia  1768>,  dftTiMd  lani  of  which  ha  vat 
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seised  in  fee  Bimple  to  bis  brother  C.  for  life^ 
remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  J.  for  life,  remain- 
dor  to  trustees  to  preserve  contingent  re- 
nainders,  remainder  to  the  first  son  of  the 
Dody  of  J.,  and  the  heirs  male  of  the  body 
of  sneh   first  son  lawfully  issuing;   "and, 
for  default    of  such  issue/'  to  the  second, 
third,  fourth,  fifth,  sixth,  seventh,  and  all 
and  every  son  and  sons  of  the  body  of  J., 
severally  and  snccessively,  and  in  remainder 
one  after  another,  as  they  and  every  of  them 
should  be  in  seniority  of  age  and  priority 
of  birth,  and  of  the  several  and  successive 
heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing, 
die  elder  of  such  son  and  sons,  and  the  heirs 
male  of  his  body,  being  always  preferred 
and  to  take  before  the  younger  of  such  son 
and  sons,  and  the  heirs  male  of  his  body ; 
**  and,  for  default  of  such  issue,"  similar  lim- 
itations to  R.*8  brother's  son  C,  and  to  hv 
sons  in. tail  male ;  ''  and,  for  defaalt  of  such 
issue,'*  similar  limitations  to  T.,  and  to  his 
sons  in  tail  male;  ''and,  for  default  of  such 
issue,"  to  the  fourth,  fifth,  Ao.,  and  all  and 
every,  son   and  sons  of  the  body  of  R/s 
brother  C,  lawfully  to  be  begotten,  succes- 
sively, in  tail  male;   "and,  for  default  of 
such  issue,"  to  all  and  every  the  daughter 
and  daughters  of  R/s  brother  C,  and  her 
and  their  heirs  for  ever,  to  take  as  tenants 
in  common  (if  more  than  one),  and  not  as 
joint  tenants ;  "  and,  for  default  of  such  is- 
sue,'* similar  limitations  to  the  daughters  of 
J. ;  "  and,  for  default  of  such  issue,"  similar 
limitations  to  the  daughters  of  R/s  brother's 
son  C;  "and,  for  default  of  such  issue,"  sim- 
ilar limitations    to  the  daughters  of   T. ; 
"and,  for  default    of  such  issue,"  similar 
limitations  to  all  and  every  the  daughter 
and  daughters  lawfully  to  be  begotten  by 
the  fourth,  fifth,  Ac,  sons  of  R/s  brother  C, 
the  daughters  of  the  elder  of  such  after  born 
sons  of  the  brother  to  take  and  be  preferred 
before  the  daughters  of  the  younger;  "'and, 
for  default  of  such  issue,"  to  R/s  sisters  M. 
and  A.,  and  their  heirs  for  ever,  as  tenants 
in  common,  and  not  as  joint  tenants.     In  a 
later  part  of  the  will  was  contained  a  shifting 
clause,  providing  that,  if  any  of  the  nephews 
J.,  C,  or  T.,  or  any  after  born  son  of  R.'s 
brother  C,  should  enter  into  religion  and 
become  a  professed  priest  of  any  order  of 
the  church  of  Rome,  or  if  any  of  the  daugh- 
ters of  R.'s  brother  C,  or  of  the  nephews  J., 
C,  and  T.,  or  of  any  after  born  son  of  R.'s 
brother  C,  should  enter  into  religion  and 
become  a  professed  nun,  immediately  there- 
upon, the  uses  limited  as  to  such  nephew 
or  after  begotten  son  as  should  so  enter  into 
religion,  Ac,  or  of  sncb  daughter  who  should 
so  enter  into  such   religion,   Ac,    "  shall 
eease,  determine,  and  be  absolutely  null  and 
void  to  intents  and  purposes  whatsoever: 


and  that  the  person  or  persons  next  in  re- 
version to  take,  according  to  my  afure-mun- 
tioned  limitation,  shall  immediately  there- 
upon enter  into  and  upon  my  said  manors." 
Ac,  "and  hold  and  enjoy  the  same  in  its 
full  a  manner,  to  all  intents  and  purposes 
whatsoever,  as  ho,  she,  or  they  would  have 
been  entitled  to  have  held,  and  enjoyed  the 
same  in  case  the  person  or  persons  so  enter  • 
ing  into  religion  as  aforesaid  had  been  then 
dead,  without  issue  of  his,  her,  or  their  body 
or  bodies  as  aforesaid." 

Held,  by  the  Court  of  Exch.  Ch.,  afiirmiug 
the  judgment  of  the  Court  of  Q.  B.,  that  the 
limitations  to  the  daughters  gave  interests, 
not  in  fee  simple,  but  in  foe  tail  general ; 
for  that  the  words  "  for  default  of  such  is- 
sue," following  the  limitations  to  the  daugh- 
ters, must  be  understood  as  meaning  "  for 
default  of  such  issue  of  the  body  of  the 
daughter." 

Semble,  by  the  Court  of  Exch.  Ch.  (dis- 
sentiente  Martin,  B.),  and  by  the  Court  of 
Q.  B.,  that,  but  for  the  occurrence  of  the 
shifting  clause,  the  previous  limitations 
would  have  been  construed  as  giving  inter- 
ests in  fee  simple  to  the  daughters.  Bid- 
dulph  V.  Lee«,  289 

See  also  Executor. 


DIRECTORS. 


Company. 


DISORDERLY  HOUSE. 

Penalty  on  shopkeeper,  under  a  local  Act,  for 
permitting  disorderly  conduct,  or  prostitutes 
to  assemble,  in  tho  shop.  Magistrate  when, 
and  when  not,  bound  to  convict  of  the  latter 
offence. 

By  a  local  police  Act  (5  A  G  Vict.  e.  cvi., 
for  Liverpool),  a  penalty  is  imposed,  reco- 
verable before  a  justice,  on  any  person  keep- 
ing a  shop  where  refreshment  is  sold,  not 
being  a  licensed  victualler  or  licensed  to  sell 
beer  by  retail  to  be  drunk  on  the  premises, 
if  he  knowingly  permit  disorderly  conduct 
in  such  shop,  or  knowingly  suffer  prostitutes 
to  meet  together  and  remain  therein. 

Held  that,  if  the  justice  infers,  from  pros- 
titutes ooming  together  to  such  shop,  that 
they  have  in  fact  met  for  purposes  of  prosti- 
tution or  other  disorderly  conduct,  he  should, 
whether  there  has  been  actual  disonlerljr  con- 
duct or  not,  convict  the  owner  of  the  shop 
who  has  knowingly  permitted  this :  but  not 
otherwise. 

Therefore,  where,  on  appeal  and  case 
stated,  it  appeared  that  it  had  been  proved 
before  a  justice  that  an  owner  of  such  shop 
had  knowingly  permitted  prostitutes  to  meet 
and  remain  there,  that  refreshments  were 
there  sold,  and  that  no  disorderly  conduct 
had  been  proved  to  have  taken  place  there, 
and  the  justice  bad  refused  to  convicty  the 
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court  ditmissed  the  appeal  againit  bis  de- 
cision.   Qrtig  y.  Bendeno,  133 

DISTRESS. 
Landlord  and  Tskant,  II. 

DOCTORS'  COMMONS. 

College  of.  Mandamus  does  not  lie  to  the 
risitors,  commanding  them  to  inquire  into 
the  proceedings  of  the  College  under  stat  20 
&  21  Vict.  c.  77,8S.  116, 117. 

This  Conrt  refused  to  grant  a  mandamus 
requiring  the  visitors  named  in  the  charter 
of  the  College  of  Doctors'  Commons  to  in- 
quire into^  the  mode  in  which  the  College, 
under  stat.  20  A  21  VicL  o.  77,  ss.  116,  117, 
had  exorcised  their  discretion  as  to  the  sur- 
render of  their  charter  and  the  disposition 
of  their  property.     Br.  Lee*§  Catt,  863 

DUES. 

Scclesjastical ;  and  tenths :  to  be  deducted 
from  gross  annual  value  of  a  tithe  commuta- 
tion rent-charge,  in  calculating  the  net 
annual  value.    1.    Ratk,  I.  L 

EASEMENT. 

Reserved  to  landlord,  of  the  exclusive  use  of 
a  sever.  Action  by  him  against  tenant  for 
interruption.  Construction  of  lease,  512. 
Landlord  and  Tsnant,  I.  i. 

EJECTMENT. 

Jomder  of  tenants  in  common,  under  Common 
Law  Procedure  Act,  1852.  Common  Law 
Pbocbddrb  Acts,  I.  iii. 

ERROR. 

Writ  of:  will  not  be  granted  to  bring  up  the 
record  of  a  conviction,  in  a  colonial  courts  for 
a  criminal  offence,  without  the  Attomey- 
Generars  fiat 

Where,  upon  an  indictment  in  a  colonial 
court  proceeding  by  course  of  common  law, 
the  prisoner  has  been  convicted  of  a  crimi- 
nal offence,  and  is  in  execution  of  the  sen- 
tence, the  Court  of  Queen's  Bench  will  not 
grant  a  writ  of  error  to  bring  up  the  record 
:>f  the  conviction  unless  the  Attorney-Gene- 
ral has  issued  bis  flat  for  a  writ  of  error. 

Nor  will  the  Court,  without  such  fiat,  di- 
rect a  certiorari  to  issue  for  the  purpose  of 
bringing  up  the  record,  and  bringing  a  writ 
of  error  upon  it 

A  writ  of  habeas  corpus  is  not  grantable 
m  general  where  the  party  is  in  execution 
on  a  criminal  charge,  after  judgment,  on  an 
indictment  according  to  the  course  of  the 
common  law.     Ex  parte  Lett,  828 

[il.  Right  of  administrator  d.  b.  n.  to  bring 
error.    See  Exbcutob,  I.  IL] 


SyiDENCB. 

L  Competency  of  witnesses. 

Under  Evidence  Amendment  Act  (14  k  15 

Vict  c.  99),  s.  3. 
Information,  before  justices,  under  stat  I  M 
2  W.  4,  0.  32,  for  poaching.     Party  charged 
not  competent  or  compellable  to  give  evi- 
dence for  or  against  himself. 
An  information  before  justices,  under  stat. 
1  ^  2  W.  4,  c.  32,  s.  23,  for  using  an  engioe 
for  the  purpose  of  taking  game,  without  the 
authority  of  a  certificate,  is  a  criminal  pro- 
ceeding in  which  the  party  is  charged  with 
the  commission  of  an  offenee  punishable  on 
summary  conviction,  within  the  meaning  of 
sect  3  of  stat  14  t  15  Vict  c.  99;  and, 
therefore,  the  party  charged  is  not  competent 
or  compellable  to  give  evidence  for  or  against 
himself.     Cattell  v,  Ireton,  91 

II.  Admissibility  of  evidence. 

L  To  explain  a  written  instrament 

(I).  Of  oral  evidence,  explanatory  of  Uie 
record  of  an  action,  as  showing  in  respect 
of  which  count  the  damages  (entered  gen- 
erally on  all)  were  given. 

In  an  action  between  A.  and  B.,  it  became 
a  question  whether  damages  had  been  re- 
covered in  a  previous  action  against  A.  by  a 
third  party  in  respect  of  certain  acts.  A.,  to 
prove  the  affirmative,  produced  the  record  in 
the  previous  action,  which  showed  counts  on 
different  causes  of  action,  one  count  onlr 
being  on  the  acts  now  in  question.  The 
damages  were  entered  on  aU  the  counts,  and 
damages  entered  generally  on  all.  Evidence 
was  then  received  that  the  damages  had  in 
fact  been  given  for  the  matters  in  the  one 
count  only.  Held,  that  such  evidence  was 
receivable,  as  explaining  the  former  record, 
and  not  contradicting  it 

Although,  according  to  the  evidence,  it  ap- 
peared that  in  the  previous  action  the  verdict 
on  one  of  the  other  counts  ought  to  have 
been  for  the  then  defendant  PrtHom  v. 
Peeke,  336 

(2).  Of  parol  evidence,  explanatory  of  a  spe- 
cial contract  by  a  railway  company,  under 
the  Railway  Traffic  and  Canal  Act,  958. 
Carribrs. 
(3).  Of  usage  of  trade,  explanatory  of  a 
written  eontracty  907,  1004.  Contract, 
V.  i.  (1),  (2). 
ii.  In  libel  and  slander. 

Of  statements  made  by  defendant  subse- 
quently to  such  libel  or  slander. 
Under  sect.  61  of  the  Common  Law  Pro- 
eedure  Act,  1852,  and  forms  32, 33,  in  Sched- 
ule (B.)  to  that  Act,  the  declaration  in  on 
action  for  libel  or  slander  need  not  state  any 
colloquium,  but  may  set  out  the  words 
complained  of,  and  put  any  eonstniction 
upon  them  by  innuendo. 
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Whether  the  words  were  spoken  with  such 
moaniDg  is  for  the  jury. 

When  the  libel  or  slander  is,  primJl  fo«ie, 
a  privileged  oommunication,  it  is  open  to  the 
plaintiff  to  put  in  evidence  statements  made 
by  the  defendant  subsequently  to  the  libel, 
ax  tending  to  show  malice  in  the  defendant 
at  the  time  of  publication  of  such  libel.  The 
Judge  ought,  especially  if  there  be  a  consider- 
able interval  between  such  statements  and 
the  publication,  to  direct  the  jury  to  consider 
whether  such  subsequent  statements  might 
not  refer  to  something  which  happened  sub- 
sequently to  the  libel,  so  as  not  to  show 
malice  in  the  defendant  at  the  time  of  the 
publication  of  the  libel  charged.  Jlemmiagi 
V.  Gaston,  346 

in.  Evidence  in  particular  cases. 
(1).  Of  birth  settlement,  231.     Poor,  I.  i.  (1). 
(2).  Of  settlement  by  apprenticeship,  under 

an  indentnre,  678.     Poor,  I.  i.  (2). 
(3).  Of  infringement  of  a  patent,  629.    Pa- 
tent. 
(4).   Of  implied,  and  express,  malice  in  a 
corporation  aggregate,  sued  for  libel,  115. 
Libel,  I.  (1). 

EXECUTOR  AND  ADMINISTRATOR. 

I.  Rights  of. 

(1).  Action  by  husband,  administrator  of 

wife,  for  negligence  oansing  her  death  : 

form  of  declaration. 

Plaintiff,  as  administrator  to  his  deceased 
wife,  declared  that  defendant  was  in  occupa- 
tion of  a  brewery  and  office,  and  a  passage 
leading  thereto  from  the  public  street,  used  by 
defepdant  for  the  reception  of  customers  in 
his  trade  of  a  brewer,  which  passage  was  the 
usual  means  of  access  from  the  office  to  the 
public  street :  yet  defendant  wrongfully  and 
negligently  permitted  a  trap-door  in  the 
floor  of  the  passage  to  be  and  remain  open 
without  being  properly  guarded  and  lighted  j 
and  the  wife,  who  had  been  to  the  office  as  a 
customer  of  defendant,  and  otherwise  in 
defendant's  business,  and  was  lawfully  pass- 
ing along  the  passage  on  her  return  from 
the  office  to  the  street,  fell  through  the  aper- 
ture caused  by  the  trap-door  being  and 
remaining  open  and  not  properly  guarded 
^     and  lighted  j  whereby  she  was  killed. 

On  demurrer  to  the  declaration,  held  : 

1.  That  the  plaintiff's  right  to  sue  as 
administrator,  under  stat.  9  A  10  Vict  o.  93, 
sufficiently  appeared,  without  express  allega- 
tion of  pecuniary  damage.     » 

2.  That  the  duty  of  defendant,  and  breach, 
sufficiently  appeared.    Chapman  y.  Hothwell, 

168 

[(2.)  Right  of  administrator  d.  b.  n.  to  bring 
error  on  a  former  judgment. 
An  administrator  de  bonis  non  has  a  right 


to  bring  error  on  a  judgmept  obtained  against 
a  prior  administrator  of  the  intestate,  and  he 
may  commence  his  proceeding  by  taking  out 
a  writ  of  scire  facias  ad  audiendum  errores 
in  the  court  in  which  the  judgment  has  been 
recovered.  CurUtoit  T.  2Tl«  Earl  of  Mom- 
ingtoHf  1106] 

II.  Liability  of. 
(1).  Assignmeot  to  trustees,  for  benefit  of 
creditors,  of   personal    estate,  and  "all 
writings,"  4c.    Trover  by  trustees  against 
executrix  of  assignor,  for  a  policy  on  his 
life :    measure  of  damages,  75.    Assiox- 
MBNT,  I. 
(2).  Bonft  fide  payment  and  delivery  to  a 
feme  covert,  appointed  co-executrix,  but 
whose   husband   never   assented    to   her 
acting,  and  to  whom  probate  has  conse- 
quently been    refused :    when  good   as  a 
defence  to  an  action  by  the  co^xecutor. 
Payment  by  a  debtor  of  a  testator,  and 
delivery  by  a  bailee  of  chattels  bailed  by  the 
testator,  to  a  feme  covert  who  is  appointed 
executrix,  are  valid  as  against  her  co-execu- 
tor, though  the  husband   of  the  executrix 
never  assented  to  his  wife  acting  as  execu- 
trix, and  subsequently  to  the  payment,  re- 
used to  allow  her  to  act,  and  although  on 
that  ground  probate  was  refused  to  her,  if 
the  payment  and  delivery  were  made  bon& 
'fide  at  the  request  of  the  executrix  as  such, 
without  knowledge,  by  the  party  paying  and 
delivering,  of  the  dissent  of  the  husband, 
though  with  knowledge  that  she  was  a  feme 
covert     So  held  by   the  majority  of  the 
Exchequer  Chamber,  affirming  the  judgment 
of  the  Queen's  Bench ;  Cockbum,  C.  J.,  and 
Bramwell,  B.,  dissenting.  Femberton  v.  Chap- 
man, 1056 

FELON. 
Disposal  of  his  chattels  upon  conviction. 

A  Judge  has  no  power,  either  by  statnta 
or  at  common  law,  to  direct  the  disposal  of 
chattels  in  the  possession  of  a  convicted 
felon,  not  belonging  to  the  prosecutor.  Be- 
gina  v.  Corporation  of  London,  609 

• 

FEME  SOLE.  FEME  COVERT. 

HUBBAITD  AHD  WXFB. 

FISHING. 
Breadth  of  meshes  of  net,  under  stat  1  Blii.  ©. 
17,  s.  3. 

Stat  1  Blif.  c.  17,  8.  3,  prohibits  fishing 
except  with  a  net  "  whereof  every  mesh  or 
mask  shall  be  two  inches  and  a  half  broad." 

Held  that  the  breadth  of  two  inches  and 
a  half  is  to  be  measured  by  the  length  of 
thread  between  the  adjacent  knots. 

So  decided,  on  a  case  arising  under  a  local 
Act  (45  Q.  3,  c,  33,  for  Carmarthenshire), 
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which  by  reference  to  stet  1  EHx.  c.  17, 
contained  the  same  prohibition.  Tkomat  r. 
Evantf  171 


FRAUD. 


COXTJIACT,  VI.  T. 


FRAUDS. 
Btatate  of.    Statute  or  Faaudb. 

GARNISHEE. 

Under  Common  Law  Procedure  Act,  1854. 
CoMMOH  Law  Procedcrb  Acts,  II.  L 

GENERAL  RATE. 

Under  Metropolis  Local  Management  Act 
MsTftOPOLis  LocAi.  Mamaoembnt  Act,  III. 

HABEAS  CORPUS. 

Not  grantabloi  in  general,  on  behalf  of  a  party 
in  execntion  on  a  criminal  charge,  after 
judgment,  on  an  indictment  according  to  the 
oourie  of  the  criminal  law,  828.    Errob. 

HIGHWAY. 

I.  Repair  of  under  Highway  Act  Highway 
Act,  I. 

II.  Common  law  liability  to  repair,  ratione 
clansura,  in  whom,  and  in  what  oases. 

The  liability  to  repair  a  highway  ratione 
elauBursB  is  in  the  occupier  of  the  lands 
enclosed ;  not  in  the  owner,  as  owner. 

Per  Erie,  J.,  such  liability  does  not  accrue 
where  either  the  highway  is  not  immemorial, 
or  where  the  adjoining  land  enclosed  has  not, 
before  the  enclosure,  been  used  for  passage. 
Regina  T.  Hamiden,  040 

HIGHWAY  ACT. 

(5  A  6  W.  4,  c.  50). 
L  Sect  23.    Order  of  special  sessions  as  to 
utility  of  highway.    Appeal  lies  to  Quarter 
Sessions,  by  parties  dedicating. 

Under  stat  5  A  6  W.  4,  c.  50,  s.  23,  a 
special  sessions  was  held,  after  the  restry 
had  deemed  a  highway  not  to  be  of  sufficient 
utility  to  justify  its  being  kept  in  repair  at 
the  expense  of  the  parish.  The  justices 
made  an  order  deciding,  in  conformity  with 
the  determination  of  the  vestry,  that  the 
highway  was  not  of  sufficient  utility. 

Held,  that  an  appeal  to  the  Quarter 
Sessions  lay,  by  the  persons  dedicating  the 
highway,  against  this  order.  Htgina  v. 
JuMtieew  of  Derb]f»hir€f  69 

II.  Sect.  44.  SurToyor,  when  liable  to  a  pen- 
alty for  not  laying  his  accounts  before  the 
justices. 

Under  The  Highway  Act,  5  i;  6  W.  4,  c.  50, 
an  assistant  surveyor  to  a  highway  board, 
appointed  in  purtuanoe  of  sect  18,  ii  not 


liable  to  a  penalty,  under  sect  44,  for  not 
making  out  his  account!  and  laying  tbem 
before  the  justices  at  the  special  highway 
sessioni;  sect  44  applying  only  to  an  ordi- 
nary surveyor  of  highways,  wherfc  no  board 
and  assistant  surveyor  to  the  board  has  been 
appointed.     Adamt  y.  Lakeman,  615 

HUSBAND  AND  WIFK 

I.  Bon&  fide  payment  and  delivery  to  a  fcn&a 
covert,  appointed  co-executrix,  but  whose 
husband  never  assented  to  her  acting,  and 
to  whom  probate  has  consequently  been  re> 
fused :  when  good  as  a  defence  to  an  action 
by  co-executor,  1056.    Executor,  II.  (2). 

II.  Action  by  husband,  administrator  of  wife, 
for  negligence  causing  her  death.  Proper 
form  of  declaration,  168.     Exscu^oR,  I. 

IMPOUNDING. 
Laitdlord  ahd  Tsnakt,  II. 

INCLOSURE. 

Liability  to  repair  a  highway  ratione  clantn- 
rsB,  in  whom,  and  in  what  cases,  949.  High- 
WAT,  II. 

INFANT. 

An  action  does  not  lie,  on  behalf  of  an  infant 
of  tender  years,  for  iigury  caused  by  the 
joint  negligence  of  defendant  and  the  party 
who  had  the  charge  of  the  infant  71V. 
Negligbncs,  I.  il 

INFORMATION. 

For  penalties,  required  by  statute  to  be  reco- 
vered within  a  given  time.  ReAisal  by  jus- 
tieea  to  hear :  mandamus :  return  that,  aince 
the  writ,  they  had  heard,  and  dismissed  at 
too  late :  demurrer,  474.    Maxuamus,  IV. 

INFRINGEMENT. 
Of  patent    Pateitt. 

INSURANCE. 
L  On  lives, 
i.  Payment  of  premiums. 
(1).  Insurance,  for  a  yeiur,  on  the  life  of 
another;  quarterly  instalments  Of  premium. 
Payment  quarterly  not  a  condition  prece- 
dent to  the  continuance  of  the  policy  for 
one  year. 

Plaintiff  effected  a  policy  of  assurance 
with  defendant,  dated  2d  August,  1856,  on 
the  life  of  B.  The  policy  recited  that  plain- 
tiff had  paid  to  defendant  8/.  5«.  as  the  pre- 
mium for  the  assurance  to  2d  November, 
1856 ,'  and  it  witnessed  that,  if  B.  should  die 
before  the  termination  of  twelve  calendar 
months  from  the  date,  or  should  live  beyond 
Bueh  period,  and  plaintiff  should,  on  or  be- 
fore that  period,  or  on  or  before  the  ezpi- 
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ration  of  evorj  snceoeding  twelve  calendar 
months,  provided  B.  be  still  liTing,  pay  the 
annual  amonnt  of  premium,  then  defendant 
should  be  liable  to  pay  1000^. :  provided 
that,  if  B.  died  before  the  whole  of  the  said 
quarterly  payments  should  have  beoome 
payable  under  these  presents  for  the  year  in 
which  he  should  so  die,  it  should  be  lawful 
for  the  defendant  to  deduct  and  retain  from 
the  said  1000  ^  so  much  as  wo  aid  be  suffi- 
cient to  pay  and  satisfy  the  whole  of  the  said 
premiums  for  that  year,  reckoning  the  year 
to  commence  from  2d  August 

B.  died  within  twelve  calendar  months 
firom  the  date ;  and,  at  the  time  of  his  death, 
the  third  quarterly  instalment  of  SI.  5«.  was 
due  and  unpaid. 

Held  by  the  Court  of  Exchequer  Chamber 
(dubitante  Willes,  J.)»  reversing  the  judg- 
ment of  the  Court  of  Q.  B.,  that  the  defend- 
ant was  liable  to  pay  the  1000/.,  the  policy 
being  from  year  to  year,  not  from  quarter 
to  quarter ;  and  the  payment  of  the  instal- 
ments at  the  quarters  not  being  a  condition 
precedent  to  the  continuance  of  the  policy 
for  the  current  year.  Sheridan  t.  Phoenix 
L{ft  Inturance  Company,  156 

[The  judgment  of  the  Exchequer  Chamber 
was  reversed,  in  the  House  of  Lords,  on  13th 
August,  I860.] 

(2).  Mutual  crediting  of  premiums  between 
two  companies  reassuring  with  each  other : 
subsequent  settlement  of  balancp.  At  what 
date  such  premiums  to  be  considered  as 
paid,  183.    Contract,  IV. 

it.  Assigpiment  of  policy. 

(1).  Assigpiment  to  trustees,  for  the  benefit  of 
creditors,  of  personal  estate,  and  **  all  wri- 
tes*/' ^^'  Trover  by  trustees  against 
executrix  of  assignor,  for  a  policy  on  his 
life:  measure  of  damages,  75.    Assxgn- 

MBITT,  I. 

(2).  Assignment  of  life  policies  as  a  security : 
covenant  to  pay  the  premiums :  does  not 
eonstitute  a  liability  to  pay  money  upon  a 
eontingeney  within  sect  178  of  stat  12  A 
13  Vict  c   106,  914.     Bankrupt  Law 

CONSOUDATION  ACT. 

II.  Marine. 
(1).  Action  on  time  policy,  for  total  loss. 
Misconduct  of  defendant,  indirectly  caus- 
ing the  loss,  not  a  defence. 

Action  on  a  time  policy  on  a  ship  for  a 
total  loss.  Plea:  that  the  plaintiffs  know- 
ingly, wilfully,  and  improperly  sent  the  ship 
to  sea  in  a  condition  in  which  it  was  danger- 
ous to  go  to  sea,  and  suffered  her  to  remain 
in  that  state  near  the  shore,  during  which 
time,  by  reason  of  the  premises,  the  loss  oc- 
curred.   Issue  thereon. 

On  the  trial,  it  appeared  that  the  plain- 
tiffs personally  sent  the  ship  out  to  sea  in 
an  unseaworthy  state,  and  caused  her  to  an- 


chor in  the  offing  in  that  state.  Whilst 
there  she  was  caught  in  a  storm  from  sea- 
ward and  driven  ashore.  There  was  evi- 
dence justifying  the  jury  in  finding  that  the 
immediate  cause  of  the  loss  was  not  occa- 
sioned in  any  way  by  the  nnseaworthinese ; 
and,  the  jury  having  found  that  such  was 
the  fact,  a  verdict  was  entered  for  plaintiffs. 
There  was  evidence  from  whioh  the  jury 
might  have  drawn  the  conclusion  Uiat, 
though  the  unseaworthiness  was  not  the  im- 
mediate cause  of  the  loss,  the  loss  would  not 
have  occurred  if  the  ship  had  been  seawor- 
thy when  she  went  to  sea.  No  question  as 
to  this  was  left  to  the  jury. 

The  Court  of  Queen's  Bench  having  made 
absolute  a  rule  for  a  new  trial  on  the  ground 
of  misdirection,  holding  that  the  plea  was 
proved,  if  that  misconduct  of  the  plaintiff 
occasioned  the  loss,  though  it  was  not  the 
immediate  cause,  the  Court  of  Exchequer 
Chamber  on  appeal  reversed  the  decision. 
Williams,  J.,  Martin,  B.,  Willes,  J.,  and 
Bramwell,  B.,  holding  that  the  act  of  the 
plaintiff  in  knowingly  sending  the  ship  to 
sea  could  only  affect  the  liability  of  the  de- 
fendant if  it  was  the  immediate  cause  of  the 
loss.  Cockbnm,  C.  J.,  concurring  with  the 
minority  only  on  the  ground  of  the  special 
terms  of  the  plea  in  this  ease.  Crowder,  J., 
dissentiente.     TKomp§on  v.  Jffopper,       1038 

(2).  Infringement,  by  master  of  a  ship,  of 
the  provisions  in  the  Customs  Clauses 
Consolidation  Act,  1853,  as  to  stowage  of 
cargo.  When  such  infringement  vitiates 
an  insurance  on  the  cargo  by  another 
party. 

The  Customs  Consolidation  Act,  1853  (16 
t  17  Vict  c.  107),  enacts  (sects.  170,  171, 
172)  that  before  any  clearing  officer  pcrmiu 
a  ship  wholly  or  partly  laden  with  timber 
to  clear  out  from  any  British  port  in  North 
America  or  Honduras,  after  1st  September  or 
before  1st  May,  he  shall  ascertain  that  the 
whole  cargo  is  below  deck,  and  give  the 
master  a  certificate  to  that  effect;  and  the 
master  shall  not  sail  without  such  certifi- 
cate, and  shall  not  allow  any  part  of  the 
cargo  to  be  upon  deck  (except  in  specified 
cases  of  necessity);  and,  if  the  master  sail 
without  the  certificate,  or  load  in  the  mode 
forbidden,  he  shall  forfeit  100/. 

Held  that^  where  a  master  sails  without 
such  certificate,  or  loads  in  the  mode  pro- 
hibited, an  insurance  on  the  cargo  is  not 
thereby  vitiated,  unless  the  insured  be,  at 
the  time  of  effecting  the  insurance,  privy  to 
the  act  of  the  master.    Cuuard  v.  Uyde,  670 

III.  Insurance  by  carriers. 

Insurance  by  a  railway  company,  as  car- 
riers. Evidence  explanatory  of  "not  in- 
sured," in  a  special  contract  by  them  under 
the  Railway  Traffic  and  Canal  Act  958. 
Carsisrb. 
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JOINT  STOCK  COMPANY. 

CaMPANY. 

JOINT  STOCK  COMPANIES  ACT,  1858. 

(19  k  20  Vict.  c.  47). 

Bills  of  Exchamgk  and  Prouissort  Notes, 
I.  L 

JUDGMENT. 

I.  Judgment-debtor.  What  is  a  "debt"  of 
faia  which  can  be  attached  under  the  gar- 
nishee olanses  (ss.  60,  67)  of  the  Common 
Law  Procedure  Act,  1854,  63.  Comhom  Law 
Prockdurb  Acts,  II.  L 

II.  Action  on  a  Judgment.  Particulars  may 
be  endorsed  on  writ  of  summons,  and  judg- 
me]\t  signed  on  non-appearance,  884.  Coh- 
xoir  Law  Procsdurk  Acts,  L  i. 

JURISDICTION. 

I.  Of  the  superior  Courts. 

i.  To  issue  mandamus.    Maitdaxub. 

iL  To  entertain  appeals. 

No  appeal  to  Q.  B.  firom  taxation  of  costs  by 
registrar  of  county  court.  But  Q.  B.  will 
entertain  so  far  as  to  dismiss  with  costs, 
123.    CouiTTT  Court,  I.  (2). 

II.  Of  county  courts. 

Taxation  of  costs  by  registrar,  under  stat 
10  A  20  Vict  c.  108,  s.  34.  No  appeal  to 
Q.  B.,  123.     COITNTT  CODRT,  I.  (2). 

III.  Of  Quarter  Sessions. 

(1).  Magistrates  cannot  determine  an  ap- 
peal, where  they  are  interested. 

Where  an  appeal  is  determined,  at  Quarter 
Sessions,  by  magistrates  some  of  whom  are 
interested  in  the  matter,  the  proceeding  is 
null ;  and  the  proper  course  is  to  quash  it  on 
certiorari     Re  Hopkiiu,  100 

(2).  Appeal  lies  to  Quarter  Sessions,  from 
the  decision  of  petty  sessions,  as  to  the 
utility  of  a  highway,  by  the  parties  dedi- 
cating, 69.    Highway  Act,  I. 

(3).  Confirmation,  at  Quarter  Sessions,  of 
appeal  against  a  poor-rate.  Sessions^  hay- 
ing determined  the  value  and  amount,  not 
bound  to  determine  the  particular  portion, 
of  appellant's  land  within  the  parish,  481. 
Rate,  L  (3). 
lY.  Of  justices. 

(1).  As  to  deciding  what  is  a  disorderly 
house,  under  a  local  act  (5  A  6  Vict.  c. 
cvi.),  133.    Disorderly  House. 

(2).  To  make  order  of  adjudication  and 
maintenance  of  a  lunatic  pauper.  Recital 
of  a  prerious  order :  to  what  extent  it 
must  show  jurisdiction,  231.     Poor,  L  i. 

(1). 
(3).  To  award  satisfaction  to  the  owner  of 
goods  pawned,  injured  on  the  pawnbro- 
ker's premises,  460.    Pawnbroker. 


(4).  To  dismiss,  as  too  late  (having  lefoaed 
to  bear  within  proper  time),  an  information 
for  penalties  required  by  statute  t«  b«  re- 
covered within  a  certain  time,  474.  Man- 
damus, IV. 

(5).  On  a  summons  for  non-payment  of  a 
church-rate,  where  the  validity  of  the  rate 
is  disputed,  under  stat  53  Q.  3,  o.  127,  s.  7. 

Under  the  proviso  in  sect  7  of  stat  63 
Gt.  3,  c.  127,  if  a  party,  summoned  before 
justices  for  non-payment  of  a  church-rate, 
gives  notice  that  he  disputes  the  validitj  of 
the  rate,  and  the  justices  nevertheless  pro- 
ceed, alleging  that  they  do  not  believe  the 
objection  to  be  made  bon&  fide,  and  make  an 
order  for  payment,  this  Court,  on  the  order 
being  brought  up  by  certiorari,  will  quash 
it,  upon  affidavits  showing  that  the  joetices 
had  no  reasonable  ground  for  disbelieving 
the  bona  fides.     Regina  v.  Nunntley,        853 

(6).  Justices  cannet  refuse  distress  warrant, 
to  enforce  a  poor-rate,  unappealed  against 
on  the  ground  that  the  rate  is  bad,  256. 
Rate,  III.  (2). 


LANDLORD  AND  TENANT. 
L  CoDfltmctioa  of  lease. 

(1.)  Reservation  to  the  landlord  of  the  ex* 
elusive  right  to  use  a  sewer  on  the  tenant's 
premises.    Extent  of  such  easement. 
Lease  of  land  by  plaintiff  to  defendant,  ra- 
serving  to  plaintiff  power  to  enter  upon  tbe 
land,  and  to  dig  and  make  a  covered  sewer 
and  watercourse  through  it,  in  order  to  con- 
vey away  the  drainage  from  plaintiff's  prem- 
ises. 

Plaintiff  made  a  sewer  accordingly:  do- 
fendant  made  a  drain  from  his  own  prem- 
ises, and  carried  it  into  the  sewer. 

Held,  that  plaintiff  was  entitled  to  the  ex- 
clusive use  of  the  sewer ;  and  that  he  conld 
recover  in  an  action  against  defendant  forao 
interfering  with  such  exclusive  nse.  Lee  t. 
Sttvtnwn,  512 

(2).  ''Damage  by  fire  excepted:"  "all  or 
any  part  of  the  rent  hereby  agreed  to  ba 
paid,"  Ac 

By  agreement  between  P.,  the  receiver  ap> 
pointed  in  Chancery  for  lands  and  buildings 
thereon,  and  J.,  it  was  recited  that  J.  had 
expended  money  in  improving  the  premises 
on  the  'understanding  that  a  lease  thereof 
should  be  granted  to  him  on  the  terms 
after- mentioned  (pursuant  to  a  previons 
agreement  with  parties  at  that  time  inter- 
ested), in  consideration  whereof  F.  had  con- 
sented to  enter  into  this  agreement  And 
it  was  witnessed  that  F.,  in  consideration  of 
the  premises,  and  according  to  his  power, 
agreed  with  J.  to  let  to  him,  and  J.  agreed 
to  take,  the  land,  with  the  buildings  thereon 
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lately  converted  at  J/s  expense  into  a  mill, 
and  other  buildings,  to  hold  for  twenty-one 
years  at  rent  payable  quarterly.  And  it 
was  agreed  that,  when  that  agreement  should 
have  been  approved  of  by  the  Court  of 
Chancery,  or  the  Master,  or  if  it  should  bo 
adcertained  that  such  sanction  was  not  ne- 
i^Qssary,  a  lease  should  be  executed  by  F. 
to  J.  (and  a  counterpart  by  J.),  under  the 
liTtns  in  the  agreement  stipulated,  which 
sljould  contain  covenants  on  the  part  of  J. 
"  to  i^j  the  said  rent  in  manner  before  men- 
tionod,  damage  by  fire  excepted,"  and  to 
keep  the  premises  in  repair,  and  to  deliver 
up  possession  of  the  premises  "and  all  the 
present  additions,"  ''but  not  including  any 
buildings  not  shown"  on  a  plan  endorsed, 
in  good  repair,  ''damage  by  fire  excepted." 
And  that,  until  the  lease  should  be  granted, 
F.  might  distrain  "for  all  or  any  part  of 
tho  rent  hereby  agreed  to  be  paid."  Pro- 
vided that  tho  agreement  should  be  in  all 
respects  subject  to  the  approbation  of  the 
Court  of  Chancery  or  the  Master,  F.  under- 
taking to  endeavour  to  obtain  such  approba- 
tion :  but,  if  the  approbation  were  refused  the 
agreement  to  be  void.  J.  entered  into  pos- 
session, and  erected  new  buildings. 

Held,  that  J.  was  tenant  from  year  to 
year  on  such  terms  as  would  be  inserted  in 
a  lease  pursuing  the  agreement  so  far  as 
they  were  applicable  to  a  tenancy  from  year 
to  year. 

That,  if  any  part  of  the  premises  origi- 
nally demised  were  destroyed  by  fire,  there- 
suit  would  be,  not  to  destroy  or  suspend  the 
whole  rent,  but  to  entitle  J.  to  a  deduction 
from  the  rent  according  to  the  proportion 
which  the  annual  value  of  the  destroyed  part 
bore  to  the  annual  value  of  the  whole :  tak- 
ing (dubitante  Crompton,  J.),  the  whole  to 
be  the  premises  as  originally  demised,  not 
as  improved  by  subsequent  additions  made 
by  J.    Bennett  v.  Ireland,  326 

[(3).  Covenante  to  occupy  premises  only  in  a 
particular  way,  and  not  to  underlet  or 
charge,  how  broken.  Waiver  of  breaches 
by  acceptance  of  rent,  when. 

A  lease  of  the  Opera  House  contained  cov- 
enante by  the  lessee,  (1),  that  he  would  not 
convert  the  same  to  any  other  use  than  for 
performing  operas,  Ac,  but  would  use  his 
utmost  endeavours  to  improve  the  same  for 
that  use  and  purpose;  and  (2),  that.he  would 
not  grant,  let,  charge,  Ac,  the  boxes  for  a 
longer  period  than  one  year  or  season,  nor 
charge  nor  encumber  the  theatre,  or  the 
term  thereof,  by  mortgaging,  or  granting 
rent-charges,  or  any  other  encumbrance : — 
Held  (affirming  the  judgment  of  tho  Queen's 
Bench  and  Exchequer  Chamber), 

First,  that  covenant  (1)  was  not  broken  by 
the  lessee  not  opening  the  theatre  for  two 


seasons,  and  t)iat  it  ought  to  be  limited  to 
keeping  the  house  itself  properly  decorated 
and  improved,  with  scenery  and  all  appoint- 
ments neoessary  to  an  opera  house,  and  not 
that  a  lessee  should  be  bound,  at  a  loss,  to 
keep  it  open  for  theatrical  performances. 

Secondly  (concurring  with  all  the  Judges 
attending),  that  the  first  part  of  covenant 
(2)  was  not  broken  by  granting,  before  .the 
close  of  the  current  season,  a  lease  of  a  box 
for  the  term  of  one  year,  to  commence  from 
tho  first  day  of  the  next  season. 

Thirdly  (affirming  the  judgment  of  the  Ex- 
chequer Chamber,  which  overruled  that  of 
the  Queen's  Bench,  and  according  with  the 
opinions  of  all  the  Judges  summoned,  except 
Crompton,  J.,  dissentiente),  that  the  latter 
part  of  covenant  (2)  was  not  broken  by  the 
giving  bon&  fide  warranto  of  attorney,  the 
defeasance  of  which  disclosed  that  they  were 
given  with  the  intention  that  judgmente 
should  be  entered  thereon,  and  that  such 
judgmente  should  be  registered,  and  should 
stend  as  securities  for  debts,  upon  default 
in  payment  of  which  by  a  day  named  execu- 
tion should  issue;  although,  by  the  1  A  2 
Vict  c.  110,  s.  13,  on  registration,  such  a 
judgment  operates  in  all  respecte  as  a  charge 
npon  the  lease,  and  also  although  this  might 
be  taken  in  execution  under  the  judgment 
confessed. 

Aliter,  if  the  intention  of  the  parties  was 
clear  and  manifest  to  evade  the  covenant, 
and  charge  the  lease  in.  a  circuitous  manner. 
Wightman,  J.,  was  of  opinion  that  the  in- 
tention so  to  do  was  manifest  in  this  case. 

By  all  the  Judges  present  (though  the 
judgment  of  the  House  on  the  above  pointe 
rendered  it  unnecessary  to  decide  the  two 
remaining  questions),  that  a  proviso  for  re- 
entry, "  or  if  the  lessee  shall  make  default 
in  the  performance  of  any  other  covenants, 
Ac,  which  on  his  part  are  or  ought  to  be 
observed,  performed,  or  kept,"  would  apply 
to  and  forbid  the  breach  of  a  negative  as 
well  as  a  positive  covenant. 

Where  the  lessee  tendered  rent  which  had 
accrued  subsequently  to  breaches  of  cove- 
nant, as  rent,  but  the  lessor  took  it  as  eoni' 
pentation  for  occupation,  expressly  reserving 
the  right  of  re-entry,  it  is,  by  force  of  the 
rule  "  Bolutio  accipitur  in  modum  solventis," 
a  waiver  of  the  forfeiture  in  respect  of  such 
breaches  as  were  known  to  the  lessor. — By 
a  majority  of  the  Judges,  (Crompton,  J., 
dissenting). 

Waiver  also  of  known  and  unknown 
breaches,  where  the  latter  differed  not  in 
circumstances  from  those  he  knew  of — e.  g. 
several  breaches  of  the  same  covenant. — Per 
Erie,  J. 

Waiver  of  all  the  breaches  before  the  ac- 
crual of  the  rent  received. — Per  Watson.  B . 
But, 
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Per  CromptoDy  J.,  the  receipt  of  such  rent  I 
18  not  neeewwarflif  a  waiver ;  but  the  question  ' 
is,  wofl  it  til  fact  reeeived  with  an  intention 
to  waive,  and  declare  the  lease  still  in  force. 
The  rale  relied  on  applies  only  to  the  case 
of  two  distinct  debts  or  demands,  and  an  ap- 
propriation by  the  payer  to  one  of  them. 

Stmblty  Lord  Wensleydale,  accord,  sed 
obiter.     Croft  t.  LumUy,  1069] 

II.  Distress. 

Action  for  detaining  goods  under  a  dis- 
tress :  when  It  lies. 

An  action  lies  for  detaining  goods  taken, 
under  a  distress  for  Tent,  alter  a  sufficient 
tender  made  before  impounding.  Loring  r. 
Warburton,  507 

LANDS. 
Bale  of  an  interest  in.    Statute  of  Frauds,  I. 

LAND  TAX. 

Not  to  be  deducted  from  the  gross  annual 
value  of  a  tithe  oommutation  rent-charge,  in 
calculating  the  net  annual  ralne,  1.  Rati, 
1.(1). 

LEASE. 
Landlord  ahd  Tsnakt. 

LESSOR  AND  LESSEE. 
Laxdlocd  ahd  Tbmaht. 

N 

LIBEL. 
I.  Right  of  action. 

(1).  Against  a  oorporation  aggregate,  for 
libel.  What  amounts  to  malice. 
A  count  against  a  railway  company,  being 
a  corporation  aggregate,  for  a  malicious 
libel,  is  good  on  demurrer ;  for  a  corporation 
aggregate  may  well,  in  its  corporate  capacity, 
cause  the  publication  of  a  defamatory  state- 
ment under  such  circumstances  as  would 
imply  malice  in  law  sufficient  to  support  the 
action. 

And,  semble,  there  may  be  circumstances 
by  which  express  malice  in  fact  might  be 
proved,  such  as  to  make  a  oorporation 
aggregate  liable  therefor  iu  its  corporate 
capacity.  WkitJUld  v.  Sonth  Ea$tern  liail- 
xoay  Company,  115 

(2).  Privileged  publication.     IIow  far  publi- 
cation  of  proceedings  at  a  preliminary 
investigation  of  a  criminal  charge,  before 
a  magistrate,  is  privileged. 
The  rule,  that  the  publication    of  a  fair 
and  correct  report  of  proceedings    taking 
place  in  a  publio  Cojirt  of  justice  is  privi- 
logod,  extends  to  proceedings  taking  place 
publicly  before  a  magistrate  on  the  prelimi- 
nary investigation   of  a   criminal   oharge. 


terminating  in  the  discharge,  by  the  magis- 
trate, of  the  party  charged. 

A  declaration  for  libel  set  out,  in  three 
separate  counts,  reports  of  three  separate 
days'  proceedings,  respectively  (on  two  ad- 
journments), before  a  magistrate ;  the  report 
of  the  first  day  stating  that  plaintiff  wu 
charged  with  peijary,  and  an  acUournmect. 
but  reserving  the  report ;  the  report  of  the 
second  day  also  stating  an  a<^onrnmeDt  ia 
language  intimating  that  there  would  be  a 
report  of  the  proceedings  of  the  day  to 
which  the  adjournment  was ;  and  the  third 
stating  the  discharge  of  the  party  charged : 
and  the  jury  found  generally  that  the  reports 
were  fair  and  correct  Held:  that  the  re- 
ports of  the  first  two  meetings  did  not  lose 
the  privilege  by  reason  of  the  proceediojgs 
there  reported  not  being  finaL 

One  of  the  reports  commenced,  "  Wilfal 
and  corrupt  perjury."  Held  that«  after  the 
verdict  of  the  jury,  this  must  be  taken  as  a 
description  of  the  nature  of  the  charge,  not  as 
an  imputation,  by  the  publisher,  of  the  per- 
jury in  fact 

One  of  the  reports  stated  that  the  evi- 
dence before  the  magistrate  entirely  nega- 
tived the  story  of  the  plaintiff,  which  story 
was  the  statement  of  the  plaintiff  in  which 
the  imputed  perjury  was  eontained.  Held, 
not  to  be  privileged ;  and  a  plea,  justifjiag 
this  report  on  the  ground  that  it  was  a  fair 
and  correct  report  of  the  proceedings  which 
had  taken  place,  was  held  bad  afler  verdict 
Lewit  V.  Leciff  537 

II.  Form  of  declaration. 

Under  Common  Law  Procedure  Act,  1S53, 
346.    EviDBxcE,  II.  it 

LIEN. 

L  Claim  of,  on  a  ship,  by  shipwright^  for  costs 
of  detention  of  ship  in  tiieir  dock,  after 
repairing,  the  repairs  not  having  been  paid 
for :  held  bad. 

Shipwrights  contracted  with  the  owners  of 
a  ship  to  do  repairs  on  the  ship  in  the  ship- 
wrights' graving  dock ;  in  the  contract  a  pro- 
vision was  made  that  a  lump  sum  shoald  be 
paid  for  the  use  of  the  dock,  the  other 
charges  being  on  a  quantum  meruit 

The  ship  was  repaired  in  the  dock ;  siid 
the  owners  were  not  prepared  to  pay  the 
price.  The  shipwrights  gave  notice  that 
they  should  detain  the  ship  and  claim  2W.  a 
day  for  the  use  of  the  dock  during  the  de- 
tention. The  shipowners  finally  paid  the 
amount  claimed,  together  with  the  sum 
claimed  for  the  dock-rent  under  protest. 

Held  by  the  Exchequer  Chamber,  affirm* 
ing  the  judgment  of  the  Queen's  Bench,  tbu 
the  shipwrights  had  no  lien  for  the  use  tf 
the  dock  during  the  detention.  BritiMi  £u- 
pin  Shipping  Company  v.  Somtt,  ^3 
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11.  Contingent  claim  of  lion  by  tondor  for 
prioo  of  goods :  how  and  when  dottroyed  by 
his  aeoeptanco  of  a  doliyory  order  by  rendee 
to  a  third  party,  448.  Vkkdob  jlhd  Ybn- 
DBB,  IL 

LIGHTING  RATE. 

Undor  Metropolis    Local    Managonent  Act. 

-  Mbtropolib  Local  Managbvbmt  Act,  III. 


Of  aotions. 
Of  estate. 


LIMITATIOX. 
Statvtb  of  Limitatiohb. 
DzriSB. 


LIMITED  LIABILITY. 
Bills  or  Exchabgb  and  Pbomissort  Notes, 
I.  L 

LIQUIDATED  DAMAGES. 
Daicagbs,  III. 

LUNATIC. 
Panper.     Poob,  I.  i.  (1). 

MAINTENANCE. 

CONTBACT,  VI.  W. 

MAINTENANCE. 
Order  ot    Poob. 

MALICE. 
In  libel  and  slander.    Libel. 

MANDAMUS. 

I.  Where  it  lies,  and  does  not  lie,  in  parUou- 
lar  cases. 

i  Where  it  lies. 

Refusal  of  restry,  snmmoned  nnder  5  A  6 

Vict  c.  109,  for  the  purpose  of  making 

out  a  list  of  pertons  competent  to  senre  as 

« parish  constables,  to  make  out  sueh  list : 

mandamus,  519.     Cobstablbs. 

li.  Where  it  does  not  lie. 

To  the  risitors  of  the  College  of  Doctor's 
Coftimons,  to  inquire  into  the  proceedings 
of  the  College  under  stat  20  A  21  Vict  o. 
77,  ss.  116, 117,  803.  Doctob's  Commons. 

II.  Application  for. 

For  mandamus  to  Quarter  Sessions  to  enter 
continuances  and  hear  an  appeal :  within 
what  time  to  be  made. 

There  baring  been  no  fixed  rule  of  prac- 
tice as  to  the  time  within  which  air  applica- 
tion for  a  mandamus  to  the  Sessions  to  enter 
continuances  and  hear  an  appeal  must  be 
made,  this  Court  ordered  that  in  future  such 
applications  must  be  made  not  later  than 
in  the  Term  following  the  Sessions  at  which 
the  refusal  was  made,  unless  special  circum- 
stances appear  by  affldarit  to  account  for 
the  delay  to  the  satisfaction  of  the  Court. 

If  notice  of  ohargeability  and  statement 


of  grounds  of  removal  be  pat  into  the  post 
on  one  day  and  received  by  parish  officers 
on  the  next,  the  latter  is  the  day  on  which 
they  are  **  sent ;"  and  it  is  sufficient,  within 
Stat  11  A  12  Vict  c  31,  s.  9,  if  the  applica- 
tion for  the  depositions  be  received  by  the 
clerk  to  the  justices  on  the  twenty-first  day 
thereafter,  reckoning  one  day  inclasively  and 
another  exclusively.  Begina  v.  Recorder  of 
Jiichmond,  253 

IIL  Form  of  writ 

Reftisal  by  mayor  and  aseessors  of  a  borough 
to  revise  burgess  lists.  Peremptory  man- 
damus, a  new  mayor  having  meanwhile 
eome  into  office.  How  the  writ  is  to  be  di- 
rected, 1024.  MlTKICIPAL  Cobpobatiobb 
Refobh  Act,  I. 

rV.  Return.  What  is  an  obedience  to  the  writ 

Stat  18  A  19  Vict  c  108,  s.  14,  enacts 
that  penalties  imposed  by  the  Act  may  be 
recovered  within  three  months  of  the  com- 
mission of  the  ofienoe.  Within  three  months 
of  the  commission  of  an  alleged  offence,  an 
^information  was  laid  before  magistrates  who, 
within  the  three  months,  refused  to  hear. 
After  the  expiration  of  the  three  months  a 
mandamus  issued  commanding  them  to  hear. 
They  returned  that,  since  the  issuing  of  the 
writ,  they  had  heard,  when  it  appeared  to 
them  that  the  party  charged  was  protected, 
by  the  lapse  of  time,  and  they  had  therefore 
dismissed  the  information.  On  demurrer  to 
the  mandamus : 

Judgment  for  defendants,  on  the  ground 
that  they  had  obeyed  the  writ  by  deciding 
the  case,  whether  their  decision  was  right  or 
wrong. 

SembUf  per  Lord  CampbeU,  C.  J.,  and 
Crompton,  J.,  that  it  was  right :  per  Cole- 
ridge, J.,  and  Erie,  J.,  that  it  was  wrong. 
Begina  v.  Mainwaring,  474 

MARRIAGE. 
Breach  of  promise  ot    Cohtract,  VL  i. ;  r. 

(1). 

MASTER  AND  SERVANT. 
L  Responsibility  of  master  to  servant 

For  injury  received  by  the  latter  in  the 
course  of  the  service. 

A  master  is  responsible  to  his  servant  for 
the  injury  received  in  the  course  of  his  ser- 
vice, if  it  be  shown  to  have  been  occasioned 
by  the  personal  negligence  of  the  master. 
Such  negligence  may  be  brought  home  to  the 
master  by  showing  either  his  personal  inter- 
ference to  be  the  cause  of  the  accident,  or 
that  he  negligently  retained  incompetent 
servants,  whose  incompetency  was  the  cause 
of  the  accident :  but  in  the  absence  of  a 
special  contract,  the  master  is  not  liable  for 
an  accident  not  proved  to  have  been  occa- 
sioned by  his  personal  negligence.  Ormond 
T.  BoUand,  103 
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II.  Responsibility  of  master  for  negligence  of 
servant. 

Action  lies  by  a  passenger  against  tbe  own- 
ers of  a  crewi  paid  by  them  and  supplied, 
irith  tbe  ship,  to  a  third  party  for  hire,  for 
the  negligence  of  such  crew. 

H.y  the  lessee  of  a  ferry,  hired  from  de- 
fendants, for  one  day,  a  steam-tng  and  crew, 
to  assist  in  carrying  his  passengers  across. 
He  received  the  fares :  and  defendants  were 
paid  by  him  for  the  hire  of  the  tag;  they 
sent  and  paid  the  crew.  Plaintiff,  who  had 
contracted  with  and  paid  H.  for  being  car- 
ried across  the  ferry  at  all  times  daring  one 
year,  went  on  board  the  tug,  from  H.'s  pier, 
as  a  passenger,  for  the  purpose  of  crossing. 
By  the  negligence  of  the  crew  some  tackle 
broke;  and  plaintiff,  while  on  board,  was 
injured. 

Held,  that  he  was  entitled  -to  recover 
against  defendants  for  such  negligence.  Dal- 
yell  V.  Tyrer,  899 

MEMORANDA. 
Easter  Term,  1858, 1. 
Easter  Vacation,  1858,  325. 
Trinity  Term,  1858,  872. 

METROPOLIS  LOCAL  MANAGEMENT 

ACT. 

(18  A  19  Vict.,  c.  120.) 
I.  Sects.  68,  76,  204.   Power  of  District  Board 
to  recover  expenses  of  reinstating  sewers. 
Construction  of  "  sewer." 

A  wall  had  been  erected  from  time  imme- 
morial on  land  ac^acent  to  a  tidal  river; 
and  it  kept  oat  firom  such  land  the  river  at 
high  water,  the  land  being  drained  into  the 
river  by  drains  at  a  considerable  distance 
from  the  wall.  Before  stat  18  A  19  Vict.  c. 
120  (Metropolis  Local  Management  Act),  the 
wall  was  within  the  jurisdiction  of  The 
Metropolitan  Commissioners  of  Sewers ;  and 
it  was  within  a  district  mentioned  in  Sched- 
nle  (B.)  to  that  Act  K.,  the  occupier  of  the 
land  on  which  the  wall  stood,  cut  away  part 
of  the  wall,  and  built  houses  Uiereon,  with- 
out the  consent  and  in  violation  of  the  ex- 
press prohibition  of  The  Board  of  Works 
of  the  District.  The  Board  demolished  the 
houses,  reinstated  the  wall,  and  claimed  the 
expenses  from  K. 

Held  that  the  wall  was  a  sewer,  and  that 
The  District  Board  was  entitled  to  claim  the 
expenses,  under  sects.  68,  204. 

Also,  that  the  board  might  recover  the  ex- 
penses under  sect.  76,  although  no  founda- 
tion for  the  houses  had  been  dug  out,  but 
they  were  simply  erected  on  the  surface  of 
the  ground. 

It  appearing  that  K.  had  applied  for  per- 
mission to  The  District  Board  of  Works,  and 
had  in  his  correspondence  with  them  treated 
the  matter  as  exclusively  within  their  juris- 


diction, and  that  The  Metropolitan  Board 
of  Works  had  not  interfered  or  exercised  any 
jurisdiction  over  the  wall :  Held,  that  it  was 
not  competent  to  K.  to  resist  the  claim  of 
The  District  Board  on  the  supposed  ground 
that  the  statute  vested  4he  wsll  in  The  Me- 
tropolitan Board  of  Works. 

Admitted,  that  no  claim  could  be  snstaineil 
by  The  District  Board  for  the  expense  of  ob- 
taining the  advice  of  counseL  Poplar  Board 
of  Work*  V.  Knight,  408 

II.  Sects.  130,  250.  What  is  a  "street,**  with- 
in those  sections,  which  the  vestry  are 
bound  to  light 

An  nnfinished  road  (in  a  parish  mentioned 
in  Sched.  (A.)  of  the  Metropolis  Local  Man- 
agement Act,  18  Si  10  Vict  c.  120),  contain- 
ing inhabited  houses  along  part  of  it,  com- 
municated, at  one  end  only,  with  another 
road  containing  houses  placed  singly  at  long 
intervals.  The  soil  of  such  unfinished  road 
was  private  property;  and  the  road  itself 
had  not  been  dedicated  to  tbe  pnblie. 

The  vestry  of  the  parish  refused  to  light 
the  road  under  sect  180.  On  a  modon  for 
mandamus  to  compel  them  to  do  so,  this 
Court  discharged  iJie  rule,  on  the  ground 
that  the  vestry  were  not  bonnd  to  treat  the 
road  as  a  street  under  sects.  130,  250.  Bt- 
gina  v.  St,  Mary,  Mington,  743 

IIL  Sect  161.    General,  lighting,  and  aewvs 

rate. 

(1).  Owner  of  a  tithe  commutation  tent 
charge  liable  to  the  two  first :  when,  and 
when  not,  to  the  last,  1.    Rati,  I.  (1). 

(2).  Assessment  upon  a  parish  of  which  tbe 
rateability.to  poor-rate  had  been  regulated 
by  a  local  Act  (5  G.  4,  c.  cxxvL). 

Under  the  Metropolis  Loeal  Management 
Act  (1&  A  19  Vict  c.  120),  sert.  161,  the  only 
rates  which  the  vestry  are  Mithoriied  to  mako 
are  a  sewers-rate,  a  lighting-rate,  and  si 
general  rate :  and  no  other  rates  bat  the  sew- 
erage and  lighting  rates  can  be  made  indc^ 
pendently  of  and  distinct  from  such  general 
rate. 

By  a  loeal  Act  (5  G.  4,  e.  cxxvL),  all  here- 
ditaments whatsoever  in  the  parish  of  P. 
were  made  rateable  upon  one  and  the  same 
scale  to  poor-rates :  but  in  respect  of  paving, 
watching,  and  lighting  rates  under  the  Aet, 
premises  unoccnpied,  or  in  certain  staf^ 
only  of  completion,  were  to  be  asaeaaed  ree- 
pectively  at  certain  lower  rates  than  the  rest 

Held  that,  under  sect  161  of  The  Metrop- 
olis Loeal  Management  Act,  which  provide* 
that  the  several  rates  under  that  Aet  shall 
be  assessed  upon  the  same  principle  as  the 
poor-rates  in  each  respective  parish,  all 
hereditaments  in  P.  were  rateable  npon  one 
scale,  without  any  exemption.  Btgina  v. 
Great  Western  Bailwag  Compamg,  t9% 

IV.  Sect  197.    Exception,  from  the  jnrisdic- 
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tion  of  parish  auditors,  of  accounts  which, 
bofore  the  Act,  would  have  been  subject  to 
the  audit  of  an  auditor  under  stat.  4  A  5  W. 
4,  0.  76.  • 

The  proviso  to  sect.  197  of  the  Metropolis 
Local  Management  Act  (IS  A  19  Vict.  e. 
120),  which  excepts  from  the  jurisdiction  of 
parish  auditors  appointed  under  the  Act  all 
accounts  which,  before  the  passing  of  that 
Act,  would  have  been  subject  to  the  audit  of 
an  auditor  appointed  under  stat.  4  A  5  W.  4, 
o.  76,  is  not  repealed  bj  sect  3  of  stat.  19  A 
20  Vict  c  112  :  and  the  Poor  Law  Commis- 
sioners have  therefore  still  the  right  to  order 
the  overseers  or  guardians  of  any  parish  to 
appoint  an  auditor  to  audit  the  poor  law  ac- 
ounts. 

A  select  vestry,  under  a  local  Act  (59  G. 
3,  c.  zxzix.),  annually  elected  forty  of  their 
own  body  to  be  "  directors"  of  the  poor,  who 
were,  by  the  Act,  to  exercise  the  functions  of 
'<  overseers."  The  vestrymen  were  to  ap- 
point, and  fix  the  salaries  of,  all  the  parish 
officers,  and  the  visitors  for  the  relief  of  the 
poor ;  but  all  these  officers,  and  the  visitors, 
were  to  be  paid  by,  and  act  under  the  control 
and  direction  of,  the  directors.  The  vestry- 
men were  to  make,  levy,  and  assess  the 
rates;  but  the  distribution  of  the  moneys 
thence  arising,  including  the  portion  de- 
voted to  the  relief  of  the  poor,  was  in  the 
directors. 

Held,  that  the  directors,  and  not  the  di- 
rectors and  vestrymen  jointly,  were  the  par- 
ties filling  the  position  of  "guardians  or 
overseers"  of  the  parish,  within  stat.  4  A  5 
W.  4,  c.  76,  ss.  46,  109 ;  and  that  therefore 
the  order  of  the  Poor  Law.  Commissioners, 
for  the  appointment  of  a  poor  law  auditor 
for  the  parish,  was  rightly  directed  to  the 
directors  alone.  Regina  v.  Dirtctort  of  St. 
Paneratf  583 

METROPOLITAN  BUILDING  ACT. 

(18  A  19  Vict.  c.  122). 

Sects.  3,  51.  Fees  to  surveyor  from  owner  of 
building.  Owner  in  fee  of  the  land  on  which 
the  building  is  erected,  letting  it  on  a  pep- 
peroom  rent,  not  liable. 

Under  sect  51  of  The  Metropolitan  Build- 
ing Act,  1855  (18  k  19  Vict  o.  122),  an 
owner  of  land  in  fee  simple  who  lets  it  on  a 
building  lease  at  a  peppercorn  rent  is  not 
liable,  as  owner,  to  the  surveyor  for  fees  in 
respect  of  buildings  afterwards  erected  on 
such  land,  a  peppercorn  rent  not  being  with- 
in the  meaning  of  the  words  **  of  the  whole 
or  of  any  part  of  the  rents  or  profits  of  any 
land  or  tenement"  in  the  interpretation 
clause,  sect  3.     Ectlyn  y.  Whichcord,     126 

MIDDLESEX. 
County  Sessions  for.    Clebk  of  tbb  Psacs. 


MONEY  HAD  AND  RECEIVED. 
Actios. 

MUNICIPAL  CORPORATIONS   REFORM 

ACT. 
(5  A  6  W.  4,  c.  78.) 
I.*  Sect  18.     Refusal  by  mayor  and  assessors 
to  revise  burgess  lists.     Peremptory  manda- 
mus, a  new  mayor  having  meanwhile  come 
into  office.    How  the  writ  is  to  be  directed. 

Mandamus  directed  to  the  Mayor  and  as- 
sessors of  R.,  a  borough  within  the  Munici- 
pal Corporation  Reform  Act,  5  tlb  6  W.  4,  c. 
76,  comprising  several  parishes.  It  contain- 
ed suggestions  that,  at  the  court  holden  in 
October,  1856,  before  the  Mayor  and  asses- 
sors for  the  revision  of  the  burgess  lists  of 
that  year,  the  Mayor  and  assessors  refused, 
for  insufficient  reasons,  to  revise  the  listA. 
Mandatory  part  commanding  the  Mayor 
and  assessors  to  hold  a  court  and  revise  the 
list  for  the  parish.  The  writ  was  tested  in 
January,  1857.  There  was  on  insufficient 
return,  and  a  demurrer  thereto.  The  Court 
of  Queen's  Bench  having  awarded  a  per- 
emptory mandamus : 

Held,  by  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  mandamus  was 
properly  directed  to  the  existing  Mayor  and 
assessors  to  hold  the  Court,  and  revise  the 
list  of  the  past  year. 

By  Pollock,  C.  B.,  Martin,  B.,  and  Willes, 
J.;  dissentientibus  Williams  and  Crowder, 
Js.    Mayor  of  Rochetter  v.  The  Queen,  1024 

II.  Sect  58.  Appointment  of  treasurer.  Bond 
by  appointee  and  surety  :  duration  of  sure- 
ty's liability. 

The  condition  of  a  bond  recited  that  S. 
bad  been  appointed,  under  stat  5  A  6  W. 
4,  c.  76,  treasurer  to  a  borough ;  and  de- 
clared that  it  had  been  agreed  that  the 
obligor  should  join  with  S.  in  the  bond  for 
the  due  performance  of  the  office :  and  the 
condition  was  declared  to  be  that,  if  S.  should 
duly  perform  the  office  according  to  the  pro- 
visions of  the  said  statutes,  and  of  such  stat- 
utes as  might  be  thereafter  passed  relating 
to  the  said  office,  the  bond  should  be  void, 
otherwise,  Ac. 

In  a  declaration  by  the  obligee  against 
the  obligor,  it  was  averred  that>  under  the 
appointment  in  the  condition  mentioned,  and 
divers  subsequent  annual  appointmenta  in 
every  successive  year,  S.  continued  to  be 
treasurer  from  the  time  of  the  execution  of 
the  bond  till  stat  6  A  7  Vict  c.  89,  passed, 
when  S.,  in  accordance  with  the  last-men- 
tioned Act,  was  appointed  treasurer,  and 
held  office  during  the  pleasure  of  the  council 
till  his  death ;  and  that  the  office,  at  S.'s 
last  appointment,  and  until  his  death,  con- 
tinued, in  its  nature,  functions,  and  duties, 
to  be  the  same  office  as  that  mentioned  in 
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PAUPER. 


tbe  condition.  A  breach  was  then  assigned, 
allogiog  a  malversation  by  S.,  while  he 
romained  treasurer  as  aforesaid,  not  stated 
to  have  ocoarred  within  the  year  from  his 
first  appointment,  but,  to  wit,  on  a  day 
named,  which  was  subsequent  to  the  appoint- 
ment under  stat.  6  &  7  Vict.  c.  89. 

Declaration  held  bad  on  demurrer.  For 
that,  under  stat  5  &  6  W.  4,  c.  76  (sect.  58), 
the  appointment  mentioned  in  the  condition 
was  for  one  year  only ;  and  the  liability  of 
the  obligor  could  not  extend  to  the  holding 
under  stat.  6  A  7  Vict  c.  89,  which  (sect  6) 
makes  the  office  to  be  an  office  held  during 
the  pleasure  of  the  council.  Mayor  of  Cam- 
bncU/e  v.  Dcnnitf  660 

NEGLIGENCE. 
Action  for. 

I.  At  common  law.    Where  it  lies,  and  does 
not  lie,  in  particular  cases. 

t.  Where  it  lies. 

(1).  Negligence  of  master,  causing  injury  to 
servant  in  the  course  of  the  service :  under 
what  circumstances  the  master  is  liable, 
102.    Master  and  Sbrtant,  I. 

(2).  Action  lies,  by  a  passenger,  against  the 
owners  of  a  crew,  paid  by  them,  and  sup- 
plied, with  the  ship,  to  a  third  party  for 
hire,  for  the  negligence  of  such  crew,  899. 
Master  and  Sbrvakt,  II. 

(3).  Action  for  negligence  against  a  railway 
company,  as  carriers.  Pleas  of  "special 
contract,"  and  "just  and  reasonable'' 
"conditions,'*  under  The  Railway  Traffio 
and  Canal  Act,  958.    Carriers. 

ii.  Where  it  does  not  lie. 

On  behalf  of  an  infant  of  tender  years,  for 
injury  caused  by  the  joint  negligence  of 
the  defendant  and  the  party  who  had  the 
charge  of  the  infant 

P.  had  charge  of  a  child  too  young  to  take 
care  of  itself,  and  took  two  tickets  at  a  rail- 
way station  for  the  purpose  of  the  two  being 
conveyed  on  the  railway.  While  P.  and  the 
child  were  on  the  railway,  after  P.  had  taken 
the  tickets,  the  child  was  injured  by  an 
accident  which  was  caused  by  the  joint  neg- 
ligence of  P.  and  the  company's  servants. 

Held,  by  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  child  could  not 
maintain  an  action  against  the  company. 
Waite  r.  North  Eattern   Railway  Company ^ 
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II.  By  Btotut«. 

Action,  under  stat  9  A  10  Vict.  c.  93,  by 
husband,  administrator  of  wife,  for  negli- 
gence causing  her  death.  Proper  form  of 
declaration,  168.    ExEcnroB,  L 


I'l88UI«. 


NET. 


NOTICE. 
Of  action.    Action,  III.  1. 
Of  appeal.    Appeal,  II. 

OCCUPATION. 

I.  Beneficial.     Rate. 

II.  By  owner  of  land  enclosed  adjoining  high- 
way. His  liability  to  repair,  949.  Hich- 
WAT,  IL 

PARISH. 

What  is,  within  the  meaning  of  sects.  10,  32, 
of  stat  15  ib  16  Vict  c.  85.  (Burials  Ameod- 
ment),  264.    Burial  Acts. 

PARSONAGE. 

Money  paid  for  rebuilding,  to  governors  of 
Queen  Anne's  Bounty,  by  owner  of  a  Uthe 
commutation  rent-charge :  not  to  be  dcdncted, 
in  calculating  net  annual  value,  1.  Rate, 
Li. 

PASSENGER  ACT,  1855. 
(18  k  19  Vict.  c.  119). 


Ship,  I. 


Ship,  L 


PASSENGER  SHIP. 


PATENT. 


Action  for  infringement  of.    Evidence. 

A  patent  was  entitied  "Treating  chexnt- 
cally  the  ooUeoted  contents  of  sewers  and 
drains  in  cities,  towns,  and  Tillages,  so  that 
the  same  may  be  applicable  to  agricBltoral 
and  other  useful  purposes."  The  descriptaoa 
of  the  process  stated  that,  for  the  purpose  of 
precipitating  the  matter,  the  patentee  pr»- 
ferred  to  employ  hydrate  of  lime;  and  bo 
claimed  the  precipitation  of  animal  and 
table  matter  from  sewage  water  by  the 
before  described.  It  stated  that  the  inTNi« 
tion  consisted  in  the  use  and  application  of  sk 
chemical  agent  for  the  purpose  of  precipita- 
ting the  solid  animal  and  regetable  matter 
contained  in  sewage  water;  and  that  what 
was  claimed  was  the  precipitation  of  animal 
and  vegetable  matter  from  sewage  water  by 
means  of  the  chemical  agent  before  described. 

In  an  action  for  an  infringement  of  this 
patent,  it  appeared  that  defendant  had  ap- 
plied the  process  and  the  hydrate  of  lime  for 
the  purpose  of  deodorising  sewage  water:  ia 
the  course  of  which  some  precipitate  of 
animal  and  regetable  matter  was  prodaoed» 
which,  howerer,  defendant  did  not  nsa  as  aa 
article  of  valne^  but  bon4  fide  r^eeted  as  an 
article  accidentally  produced. 

Held,  that  this  was  no  evidence  for  a  jory 
of  the  infringement  of  the  patent  Higyt  t. 
Ooodwim,  M9 


PAUPER. 


Pool. 


PAWNBROKER. 


POOR. 
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PAWNBROKBE. 

Injury  to  goods  pawned  while  on  the  pawnbro- 
ker's premises:  under  what  circumstances  he 
is  responsible,  under  stat  39  A  40  G.  3,  o. 
99,  B.  24. 

Under  stat  39  A  40  G.  3,  c.  99,  s.  24,  the 
injury  done  to  goods  pawned,  by  an  acci- 
dental fire  on  the  premises  of  a  pawnbroker, 
not  affirmatively  shown  to  hare  occurred 
through  the  default^  neglect>  or  wilftil  misbe- 
hariour  of  the  pawnbroker,  does  not  author- 
ise a  justice  to  gire  satisfaction  to  the 
pawner;  there  being  no  primd  facie  presump- 
tion that  such  fire  is  owing  to  the  default, 
Ac,  of  the  owner  of  the  premises. 

When  a  case  is  stated  under  stat.  20  k  21 
Viet,  c  43,  sect  2  is  satisfied  if  the  appellant 
within  three  days  of  his  obtaining  the  case 
from  the  justice,  seeks  to  find  the  respondent^ 
but  cannot  do  so,  and  within  such  three 
days,  gires  notice  to  the  attorney  who  repre- 
sented the  respondent  before  the  magistrate, 
and,  after  the  expiration  of  the  three  days, 
gires  notice  to  the  respondent,  who  does  not 
object.  Under  such  circumstances,  the  Court 
will  hear  the  appellant  though  the  respondent 
does  not  appear.    Syrtd  r,  Carruther$,    469 

PENALTIES. 

Information  for,  required  by  statute  to  be  re- 
covered within  a  given  time.  Refusal  of 
justices  to  hear :  mandamus.  Return,  that, 
since  the  writ)  they  had  heard  and  dismissed 
as  being  too  late.  Demurrer,  474.  MahdA" 
MUS,  IV. 


Pleadxho,  IIL 


PLEA. 


PLEADING. 


I.  Writ  of  summons. 

In  an  action  on  a  judgment^  particulars  may 
be  endorsed  under  sect  25  of  The  Common 
Law  Procedure  Aot>  1852,  884.    Common 
Law  Pboosdubb  Acts,  Li* 
H.  Declaration. 

(I).  Action,  under  stat  9  A  10  Vict  e.  93, 
by  husband,  as  administrator  of  wife,  for 
negligence  causing  her  death.  Proper 
fbrm  of  declaration,  168.    Szbcutob,  L 

(2).  Action  for  libel  or  slander.    Form  of 
declaration,  under  The  Common  Law  Pro< 
cedure  Act,  1852,  846.    Eyidenoe,  IL  it 
III.  Plea. 

(1).  Action  by  payees  of  a  promissory  note 
against  a  joint  and  several  maker.  Plea, 
that  one  of  plaintifis  was  one  of  the  joint 
makers,  and  therefore  liable  to  contribu- 
tion.    Held   bad,  442.    Bills    or    Ex- 

CBANOB  AKD  PbOMISSORY  NoTXS,  II. 

(2).  Action  for  breach  of  promise  of  marriage. 
Plea,  that,  before  breach,  defendant  became 
afflicted  with  a  disease,  making  it  danger- 

E.^  B«  A  E*      *xL 


ous  for  him  to  marry,  Ac.    Held  bad,  747. 
COHTBACT,  VI.  (1). 

(3).  Action  for  breach  of  promise  of  marriage. 
Plea,  that,  before  agreement^  plaintiff  and 
a  third  party  had  agreed  to  marry,  which 
agreement  was  still  In  force,  and  had  been 
withheld  from  defendant  Held  bad,  no 
firaud  being  alleged,  796.  Cortbact,  VI. 
V.  (1). 

(4).  Action  against  a  railway  company. 
Plea,  that* a  month's  notice  of  action  had 
not  been  given,  as  prescribed  by  the  special 
Act  Held  bad,  for  want  of  an  averment 
showing  that  the  action  fell  within  the 
class  described  in  the  Act,  837.  Railways 
Clauses  Coksolidatioh  Act. 
rV.  Replication. 

Action  in  the  name  of  a  nominal  plaintiff. 
Pleas  of  payment  to,  and  discharge  and 
release  by,  such  plaintiff;  Equitable  repli- 
cation, 461.  CoMMOH  Law  Pbooedvbb 
Acts,  II.  it 

POACHING. 

Information  for,  before  justices,  under  stat  1 
A  2  W.  4,  0.  32.  Party  charged  not  compe- 
tent or  compellable  to  give  evidence  against 
himself,  under  Evidence  Amendment  Act, 

91.     EVIDEHCE,  L 

POLICE. 

Non-rateability,  to  poor-rates,  of  building  oc- 
cupied by  county  police,  for  police  purposes, 
225.    Rate,  L  (4). 

POLICY. 

JjrSVBAKCE. 

POOR. 
I.  Settlement  of. 
i.  Evidence  ot 

(1).  Of  birth  settlement:  order  of  a^jndica- 
tion  and  maintenance:  jurisdiction  of 
justices. 

For  the  purpose  of  showing  a  birth  settle- 
ment in  C,  a  witness  was  called  who  proved 
that  she  was  the  sister  of  the  pauper's  mother, 
who  was  the  witness's  senior  by  ten  yean ; 
that  the  witness  first  remembered  herself  and 
the  pauper's  mother  living  with  their  parents 
in  C.  It  was  also  proved  that  the  father  and 
mother  of  the  pauper's  mother  were  married 
in  C,  and  that  the  witness  aforementioned, 
the  pauper's  mother,  ^nd  another  sister,  were 
baptised  in  C.    Held,  sufficient  evidence. 

Orders  of  abjudication  and  maintenance, 
made  by  justices  of  the  city  and  county  of  E. 
in  the  county  of  D.,  under  stat  16  k  17  Vict 
c.  97,  s.  97,  recited  an  order  of  justices  of  E., 
made  in  pursuance  of  the  statute,  whereby 
F.  (the  person  to  whom  the  abjudication 
related),  being  neither  a  pauper  nor  wander- 
ing, but  a  person  not  under  proper  care  and 
control,  and  a  proper  person  to  be  takMi 
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POOR. 


PUBLIC  HEALTH  ACT. 


/ 


elurge  of  and  detained,  was  "duly  sent'' 
from  S.  in  E.,  to  the  lanatio  asylum  in  the 
connty  of  D. ;  and  reoited  farther  that  the 
siud  F.  had  been  confined  therein  to  the  then 
present  day  "  as  such  panper  lanatio/'  and 
still  remained  there  at  the  charge  of  S. ;  and 
that  complaint  had  been  made  by  the  parish 
officers  of  S.,  that  F.  was  not  legally  setded 
in  S.  The  order  then  abjudicated  t^iat  the 
settlement  was  in  C,  and  ordered  C.  to  pay 
maintenance,  Ac. 

It  was  objected  that  the  Jurisdiction  of  the 
Justioes,  to  make  the  order  sending  F.  to  the 
asylum,  did  not  appear  in  the  recited  order ; 
that  it  was  not  expressly  found  that  F.  was 
a  lunatic,  nor  that  the  asylum  to  which  F. 
was  'sent  was  that  to  which  she  ought  to 
bare  been  sent>  nor  how  F.  became  charge- 
able to  S. 

Held,  that  the  jurisdiction  to  make  the 
order  of  abjudication  and  maintenance  snffi- 
eiently  appeared,  it  not  being  shown  that 
the  recited  order  did  not  contain  all  proper 
requisites ;  and,  9embUf  that  the  mere  fact  of 
the  lunatic  being  found  in  the  asylum,  at  the 
charge  of  S.,  gare  the  justices  jurisdiction 
to  make  the  orders  of  abjudication  and  main- 
tenanoe. 

C.  was  a  parish  in  an  Union.  The  order 
of  maintenance  was  addressed  to  the  Board 
of  Guardians  and  their  clerk,  and  recited  an 
application  by  the  parish  officers  of  S.  for  an 
order  on  the  clerk  for  payment  of  the  ex- 
penses; and  it  then  ordered  the  clerk  to  pay. 

Held,  tbat  this  was,  in  substance,  an  order 
on  the  Guardians.  Regina  t.  InKahitatUM  of 
OrtdUon,  231 

(2).  Of  settlement  by  apprenticeship,  under 
an  indenture. 

To  proTo  a  settlement  by  apprenticeship, 
•ridence  was  given  that  proper  search  had 
been  made  for  ui  indenture,  but  in  run; 
and  a  person  was  called  who  deposed  that, 
mora  than  sixty  years  back,  he  worked  with 
the  same  master  as  the  pauper,  and  always 
believed  him  to  be  apprenticed  to  that  master; 
that  the  pauper  was  instructed  there  by  a 
journeyman,  and  lodged  and  boarded  in  the 
bouse,  with  two  others  who  were  apprentices* 

Held,  that  this  was  evidence  from  which  a 
settlement  by  apprenticeship,  under  an  in- 
denture,  might  be  presumed.  Hegina  y. 
Inhahitantt  of  Fordiugbridge^  678 

IL  Order  of  removal. 

(1).  Grounds  of  removal,  sent  to  parish 
officers  by  post :  when  held  to  be  «  sent," 
263.    MAjrDAMUS,  IL 

(2).  Appeal  against  order  of  removal,  within 
what  time  to  be  made.  Rule  aa  to  notice 
of  trial  and  entry  of  appeal,  713.  Appeal, 
II. 


i.  Guardians  and  overseers. 

<l).  "  Directors"  of  the  poor,  elected  under  a 

local  Act  (59  G.  3,  c.  xxix.),  held  "  guar- 

.   "  a  ians  or  overseers"  within  stat  4  A  5  W.  4, 

0.  't^6,  ss.  40, 109, 583.   Metbopolib  Locai. 

MasIGbmeht  Act,  IV. 

(2).  Conl'<r^t  by  Guardians,  not  under  seaL 
What  ar.^  incidental  and  necessary  pur- 
poses, 873.      COSTTBACT,  IIL 
ti.  Poor  law  TOviitor. 

The  right  to  on^  his  ^pointment  by  th« 
overseers  or  gnardia-vs  of  a  parish  is  still  in 
the  Poor  Law  Comii^ussioners,  583.     Mb- 
TBOPOUS  Local  Maha«'W«»»  Act,  IV. 
III.  Poor's-rate.   Ratb. 

POST. 

Transmission  by,  to  parish  officers,  of  notio« 
of  ohargeabUity  and  statement  of  ^roundj 
of  removal,  253.    Mabdamds,  II. 


PREMIUM. 


IVSUBABCB. 


PRINCIPAL  AND  AGENT. 

I.  Contract  by  agent,  for  an  unnamed  princi- 
pal, with  a  special  clause  exempting  the 
agent  from  liability,  930.    Sbip,  IV. 

II.  Evidence  of  mercantile  usage  that»  in  sk 
particular  class  of  contracts,  a  broker  not 
disclosing  his  prbioipal  may  be  treated  mm 
principal,  1004.    Cohtbact,  V.  L  (2). 

PRINCIPAL  AND  SURETY. 
Bond  by,  for  the  performance,  by  the  princi- 
pal, of  the  office  of  treasurer,  under  staL  4  A 
5  W.  4,  c.  76.  Duration  of  surety's  liability, 
660.  MmnciPAL  Cobpobatxoxs  Refobv 
Act,  II. 


PROBATE. 


Exbcutob. 


JL  Appointment  and  functions  ot  parish  offi< 
oers. 


PROMISSORY  NOTE. 
Bills  or  Bxchabob. 

PROPERTY  TAX. 
Tenant's.    To  be  deducted  from  gross  valwe 
of  a  tithe  commutation  rent>oharge,  in  eal- 
culating  the  net  annual  value,  1.  Rate,  I.  L 

PROSTITUTES. 

DlSOBDBBLT  HoUSE. 

PUBLIC  HEALTH  ACT,  1848. 

(11  A  12  Vict.  c.  63.) 

Sect  88.    Exemption,  in  certain  eases,  from 

district  rates.    To  what  class  of  property  it 

applies. 

The  proviso  in  sect  88  of  The  Publie 

I     Health  Act,  1848  (11  A  12  Viet,  c  63),  whieh 


PUBLIC  HEALTH  ACT. 


KATE. 
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exempts  from  General  or  Speeial  District 
Rates  under  the  Act  any  kind  of  property 
in  the  district  which,  before  the  Aei,  had  by 
any  local  Act  been  exempted  from  rating  in 
respect  of  all  or  any  of  the  purposes  for 
which  General  or  Special  District  Rates 
may  be  made  under  The  Public  Health  Act, 
1848,  in  respect  of  the  same  purpose  and  to 
the  same  extent,  applies  only  where  the  ex- 
emption in  the  local  Act  was  in  respect  of 
the  kind  of  property,  and  not  where  it  was 
only  in  respect  of  its  locality. 

A  local  Act  (5  G.  4,  e.  xxii.)  described 
the  property  rateable  to  be  gardens,  tene- 
ments, and  hereditaments,  adjoining  to  or 
upon  streets,  Ac,  built  or  thereafter  to  be 
bnilt,  within  the  populous  or  town  part  of 
the  borough  of  P.,  or  at  no  more  than  a 
certain  distance  from  streets,  Ac.  Held  that 
this  was  not  an  exemption  in  respect  of  kind, 
and  that  the  exempting  proviso  of  sect  88 
of  the  Public  Health  Act,  1848,  was  there- 
fore inapplicable  to  gardens,  tenements,  Ac, 
though  without  the  limit  prescribed  in  the 
local  Act  Per  Lord  Campbell,  0.  J.,  Wight- 
man  and  Crompton,  Js. ;  dissentiente  Erie, 
J.     Plyino^h  Qentral  Di$tritt  Bate,        691 

RAILWAY  COMPANY. 

COXPAXT. 

RAILWAYS  CLAUSES  CONSOLIDATION 

ACT,  1846. 

(8  A  9  Vict.  o.  20.) 

Sect  138.    "  Principal  office>"  what  is.    Ser- 
Tice  of  notice  of  action. 

The  Great  Western  Railway  Company,  by 
the  Act  (6  A  6  W.  4,  e.  erlL)  incorporating 
them,  were  to  ha^e  two  termini,  one  at  Bris- 
tol|  the  other  at  Paddington  in  Middlesex  ,* 
two  general  half-yearly  meetings  were  to  be 
held,  one  at  Bristol,  the  other  at  Padding- 
ton ;  an  equal  number  of  directors  was  to 
be  chosen  from  the  residents  near  each  plaee. 
All  the  general  business  was  transacted  at 
Paddington,  where  the  secretary  resided, 
and  where  orders  were  issued.  Held,  by  the 
Court  of  Q.  B.,  that  Paddington  was  the 
only  "  principal  offioe"  of  the  company  with- 
in sect  138  of  the  Railways  Clauses  Consol- 
idation Act,  1845,  8  A  9  Vict  o.  20. 

By  the  Incorporating  Act  it  was  provided 
that  no  action  should  be  brought  "  against 
any  person  for  anything  done  or  omitted  to 
be  done  in  pursuance  of  this  Act^  or  in  the 
execution  of  the  powers  or  authorities  or  any 
of  the  orders  made,  given,  or  directed  in, 
by,  or  under  this  Act,"  without  certain  no- 
tice. To  a  declaration  against  the  company 
for  money  had  and  reoeived,  and  on  accounts 
stated,  the  company  pleaded  that  the  action 
was  brought  after  the  passing  of  the  statute, 
and  no  notice  had  been  given  pursuant  to 
the  statute.  After  verdict,  and  judgment  for 


defendants.  Held,  in  the  Exohequor  Cham- 
ber, that  the  plea  was  k>ad,  and  judgment 
was  reversed,  for  the  want  of  an  allegation  y 
showing  that  the  action  fell  within  the  class 
described  in  the  section.  Gorton  v.  The 
Great  Wetttm  Hailwajf  Company ^  837 

RAILWAY  TRAFFIC  AND  CANAL  ACT. 

(17  A  18  Vict.  c.  31,) 
Carriers. 

RATE. 
First:  Poor-Rate. 

I.  Calculation  of  rateable  value. 

(1).  Rateability  of  the  owner  of  a  tithe  com- 
mutation rent-charge;  net  annual  value, 
how  to  be  calculated:  what  are  proper 
deductions. 

The  owner  of  a  tithe  commutation  rent- 
charge,  constituted  under  stat  6  A  7  W.  4>  c. 
71,  is  rateable  to  the  poor  in  respect  thereof, 
in  analogy  to  the  principles  establishe<l  by 
Stat  6  A  7  W.  4,  c.  96. 

The  owner  is  entitled  to  deduct  the  ex- 
penses of  collection  (including  law  expenses) 
and  losses  by  non-payment 

He  is  also  entitled  to  deduct  the  poor- 
rate  :  and  it  makes  no  difference,  as  to  this, 
that,  previously  to  the  making  of  the  com- 
mutation, the  tithes  had  been  compounded 
for  on  the  principle  of  the  composition  be- 
ing paid  free  from  rates,  and  that,  in  making 
the  commutation,  allowance  had  been  made 
for  this,  under  stat  6  A  7  W.  4,  c  71,  s.  37, 
by  increasing  the  commutation  rent-charge 
accordingly. 

The  owner  is  liable,  under  stat  18  A  19 
Vict  c.  120,  s.  161,  to  a  General  Rate,  and  to 
a  Lighting-Rate,  although,  under  a  previous 
local  Act>  the  tithe-owner  was  not  liable  to 
a  lighting-rate,  sect  166  exempting  only 
land  previously  exempt;  and  he  is  entitled, 
in  the  assessment  to  the  poor-rate,  to  a  de- 
duction in  respect  of  both  these  rates. 

But  he  is  not  liable  to  a  Sewers- Rate, 
under  sect  161,  the  tithes  not  having  been 
previously  rated  to  the  sewers-rate,  and 
sect  164  being  applioable :  and  he  is  there- 
fore not  entitled,  in  an  assessment  to  the 
poor-rate,  to  any  deduction  in  respect  of  this. 

He  is  not  entitled  to  a  deduction  in  respect 
of  the  Land  tax. 

He  is  entitled  to  a  deduction  in  respect  of 
the  tenant's  Property  tax,  Tenths,  and  Ec- 
clesiastical dues. 

If  he  pays  a  curate,  or  a  minister  of  a  dis- 
trict chapel,  voluntarily,  he  is  not  entitled 
to  make  any  deduction  in  respect  thereof; 
but,  if  such  payment  be  legally  demandable 
from  him  (as  where  the  bishop  can  insist  on 
the  payment  of  a  curate,  or  in  the  case  of  a 
church  building  Act),  he  is  entitled  to  de- 
duct in  respect  thereof    So  he  is,  if  a  oorat* 
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be  paid  beoanse,  owing  to  the  magnitade  of 
the  cure,  it  is  impossible  for  the  owner  of 
the  rent-charge  to  discharge  the  ministerial 
duties  without  sach  assistance.  Bat  the 
owner  is  not  entitled  to  any  dednotion  in  res- 
pect of  his  own  personal  serrioes. 

He  is  not  entitled  to  deduct  sums  paid  to 
the  Gorernors  of  Queen  Anne's  Bounty  in 
liquidation  of  interest  and  part  principal  of 
money  borrowed  by  him,  under  stats.  17  G. 
3,  c.  63,  and  1  A  2  Yiot.  c.  23,  for  rebuilding 
his  parsonage-house. 

Per  Lord  Campbell,  C.  J.,  Erie  and  Cromp- 
ton,  Js.,  dissentiente  Coleridge,  J.,  an  addi- 
tional sum  for  tenants'  profits  should  be  de- 
ducted, only  if  there  be  any  such  necessary 
to  induce  a  tenant,  after  allowance  for  col- 
lection, bad  debts,  and  law  expenses,  to  take 
the  rent-charge :  and  this  is  a  question  of 
fact  for  the  Sessions. 

^  The  general  rule  is  that  the  amount  must 
be  ascertained  as  that  at  which  a  tenant 
might  reasonably  be  expected  to  take  the 
rated  property  from  year  to  year.  Btiekney 
and  Lamberhurat  Tithe  Commutation  Btut- 
Charge,  1 

(2).  Poor-rate  to  be  deducted  from  gross  an- 
nual value  of  a  tithe  commutation  rent- 
charge,  in  calculating  net  annual  value,  1. 
Supra,!.  (1).    . 

(3).  Confirmation,  by  Sessions,  of  appeal 
against  a  poor-rate.  Sessions,  having  de- 
termined the  amount  and  va/tM,  not  bound 
to  determine  the  particular  portion,  of  ap- 
pellant's land  within  the  parish. 

W.  appealed  against  a  poor-rate  by  which 
he  was  rated  in  the  parish  of  H.  as  occupier 
of  land  to  an  amount  named  and  of  a  value 
named.  The  Sessions  affirmed  the  rate,  sub- 
ject to  a  case  which  stated  that  W.  did  oc- 
cupy that  quantity  of  land  in  H. ;  and  that 
it  was  of  the  value  stated :  but  that  he  also 
occupied  land  in  the  adjacent  parish  of  C. ; 
and  that  it  was  not  known  which  portion 
of  the  land  was  in  H.  and  which  in  0., 
though  the  quantity  occupied  in  each  was 
known,  and  the  value  was  rightly  assessed 
whichever  portion  was  in  H.  Held  that  the 
rate  should  stand,  the  Sessions  not  being 
bound  to  determine  the  particular  portion 
which  was  within  H.  Begina  v.  Woode,  481 

(4).  Buildings  occupied  by  County  PolieOy 
for  Police  purposes,  not  rateable. 

Buildings  were  provided  by  justices  of  a 
county,  under  stats.  2  A  3  Vict,  c  93,  and 
Z  A  A  Vict.  c.  88,  for  a  police  district  of  a 
county.  The  furniture  belonged  to  the  jus- 
tices, who  paid  for  it  out  of  the  police-rate. 
The  buildings  consisted  of  premises  used  ex- 
clusively for  the  police  offices,  cells,  and 
rooms  for  the  residence  and  accommodation 
of  the  police  seijeant  and  constables,  who 
resided  there  (one  of  them  with  his  wife), 
and  had  a  deduction  made  from  their  wages  | 


in  Tospeet  of  the  rent :  but  they  enjoyed  no 
accommodation  more  than  was  necessary  for 
their  convenient  occupation  in  their  official 
capacity,  and  for  the  purposes  for  which  they 
were  placed  there. 

Held,  that  the  buildings  were  ooenpied  ex- 
clusively for  public  purposes,  and  the  jus- 
tices were  not  rateable  to  the  poor  in  respect 
thereof.  Ju$tiee»  of  Lancashire  v.  Ovtreeera 
of  Stretford,  225 

IL  Assessment. 

Bate  quashed,  but  levied  and  taken,  under 
Stat  41  G.  3,  c.  23,  as  payment  on  acooont 
of  the  next  effective  rate. 

A  poor-rate  was  made  in  January,  quash- 
ed on  appeal,  but  was  levied,  under  stac  41 
G.  3,  c.  23,  the  amount  to  be  taken  as  pay- 
ment on  account  of  the  next  eifoctive  rate  on 
the  parish.  The  next  effective  rate  was 
made  in  June;  but,  the  parish  being  in 
want  of  money,  it  was  arranged  between 
the  rate-payers  generally  and  the  overseers 
that  the  June  rate  should  be  levied  in  fuU, 
the  payments  of  the  quashed  rate  being  to 
be  allowed  in  the  collection  of  the  next  rate. 
A  rate  being  subsequently  made  in  October, 
the  overseers,  being  apprehensive  that  they 
might  be  snreharged  if  they  carried  out  this 
arrangement)  applied  for  a  distress  warrant 
to  levy  the  October  rate  in  full  against  tho 
occupant  of  a  house,  whose  predeoessor  had 
paid  the  quashed  rate.  The  justioes  reAised 
to  issue  their  warrant  On  a  rule  to  order 
them  so  to  do : 

Held,  by  the  whole  Court,  that  the  pay- 
ment of  the  quashed  rate  was  to  be  taken  aa 
payment  on  account  of  the  next  eHeetivo 
rate,  which  in  this  case  was  that  made  in 
June,  and  could  not  be  taken  as  payment 

Held  by  Lord  Campbell,  C.  J.,  and  Wight- 
man,  J.,  that  the  rule  ought  to  be  made  ab- 
solute. 

But  held  by  Erie  and  Crompton,  Js.,  that 
to  enforce  the  payment  in  flill,  in  frnstration 
of  the  arrangement)  would  be  nqjnit;  and 
that  this  Courts  in  its  disoxetion,  ought  not 
to  enforce  such  injustice. 

The  Court  being  equally  divided,  the  ralo 
dropped.  Begtna  v.  JueUeee  of  Kingeton  and 
Wedd,  259 

III.  Enforcement 

(1).  Order  on  parishes  of  a  Union  for  pay- 
ment of  a  Union  debt  incurred  during  a 
previous  year,  and  fraudulently  left  un- 
paid by  the  then  collector :  held  bad. 

The  Union  of  L.,  formed  under  stat.  4  A 
5  W.  4,  c.  76,  consisted  of  ninety-eight  par- 
ishes, and  had  a  Board  of  Guardians  annu- 
ally elected.  In  February,  1857,  large  sums 
were  owing  to  tradesmen  for  food,  Ac,  sup- 
plied to  the  poor  of  the  Union,  and  which  had 
been  incurred  principally  in  1856,  and  partly 
in  preceding  years.  The  arrears  were  ow- 
ing to  embesxlements  by  M.  and  P.    M.  had 
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been  appointed  by  the  Gaardiana  collector 
for  nine  of  the  parishes ;  which  appointment 
had  been  confirmed  by  the  Poor  Law  Com- 
missioners. P.  was  assistant  clerk  of  the 
Onardians.  The  Guardians  had  ordered  M. 
to  pay  the  rates  collected  for  the  nine  par- 
ishes to  the  treasurer  of  the  Union.  M. 
appropriated  the  greater  part,  and,  in  con- 
cert with  P.,  made  false  entries  in  the  Union 
ledger,  representing  the  sums  as  having 
been  ail  paid  to  the  treasurer.  The  accounts 
made  out  from  these  entries  were  produced 
to  the  auditor  and  certified  by  him  as  cor- 
rect P.  had  appropriated  checks  drawn  in 
farour  of  tradesmen,  which  were  entered  as 
payments  in  the  accounts  which  were  audited 
and  passed  as  correct  The  Guardians  had 
also  oTerdrawn  the  treasurer's  account  to  a 
large  amount  accruing  during  seyeral  years 
before  February,  1857.  The  embeiilements 
by  M.  and  P.,  and  the  consequent  arrears 
to  the  tradesmen,  were  first  discovered  in 
December,  1866.  No  call  was  after  that 
made  on  the  parishes  until  February,  1857, 
when  the  |hen  clerk  of  the  Union,  under  ar- 
ticle 81  of  The  Consolidated  Order  made 
24th  July,  1847,  by  the  Poor  Law  Commis- 
sioners, ascertained  the  costs  to  each  parish 
for  the  maintenance  of  the  poor,  estimating 
as  ''extraordinary  charges"  for  the  ensuing 
half  year  the  amount  of  the  arrears  to  the 
tradesmen  and  the  debt  to  the  treasurer,  and 
divided  the  whole  among  the  different  par- 
ishes :  and  the  Guardians,  under  article  82, 
made  orders,  on  17th  February,  1857,  on 
the  overseers  of  the  several  parishes  for  pay- 
ment A  parish,  not  being  one  of  the  nine 
for  which  M.  collected,  disputed  the  validity 
of  the  order.  All  previous  calls  had  been 
paid. 

Held  (before  stat  22  k  23  Vict  c.  49), 
that  the  order  was  wholly  bad,  as  being 
partly  in  the  nature  of  a  retrospective  rate, 
though  in  fact  there  were  items,  besides 
those  mentioned,  free  from  objection. 

The  more  so,  as  it  appeared  that  there 
had  been  great  changes  in  the  occupation 
of  rateable  property  in  the  parish. 

By  the  Court  of  Exchequer  Chamber,  re- 
versing the  judgment  of  the  Court  of  Queen's 
Bench.  WtLddxntjton  v.  OuQrdian$  of  Lon- 
don Union,  870 

(2).  Application  for  distress  warrant  to  en- 
force poor-rate,  unappealed  against :  jus- 
tices cannot  refuse  on  the  ground  that  the 
rate  is  bad. 

A  poor-rate,  good  on  the  face  of  it,  had  not 
been  appealed  against  On  an  application 
before  justices  to  issue  a  distress  warrant  to 
enforce  payment  of  the  rate,  it  was  made  to 
appear  that  there  were  substantial  grounds 
for  contending  that  the  rate  was  retrospect- 
ive, and  therefore  bad.  The  JusUces  refused 
to  issue  their  warrant    On  an  application 


to  this  Court  for  a  rule  to  command  them  to 
issue  the  warrant : 

Held,  that  the  justices  were  not  justified 
in  inquiring  whether  there  was  a  ground  of 
appeal  against  the  rate,  and  refusing  their 
warrant  on  that  ground.  And  this  Court 
made  the  rule  absolute.  Begina  v.  Ju»tioe» 
of  King$ton  and  Philipt,  256 

IV.  Charge  on. 

Charge  on  poor-rates,  to  be  paid  off  in  five 

years,  for  expenses  of  parish  survey:  a 

charge  on  the  rates  generally. 

A  charge  was  made  on  the  poor-rates  of 
a  parish  for  the  expenses  of  a  survey  and 
valuation  of  the  parish  made  under  stat  6  A 
7  W.  4,  c.  96,  s.  3.  In  the  bond  creating  the 
charge  were  inserted  provisions  for  paying 
off  not  less  than  one-fifth  of  the  sum  charged, 
with  interest,  in  each  succeeding  year,  till 
the  whole  was  repaid.  More  than  five  years 
having  elapsed  since  the  making  of  the  bond, 
and  the  whole  sum  not  having  been  dis- 
charged, the  bondholder  obtained  a  rule  Nisi 
for  a  mandamus  to  the  oiBcers  of  the  parish 
to  pay  the  amount  remaining  due  upon  the 
bond. 

On  the  affidavits  it  appeared  that  negotia- 
tions between  the  bondholder  and  the  parish 
officers  had  been  pending  during  the  interval 
between  default  and  the  application  to  this 
Court 

Held,  that  the  charge  under  stat  6  A  7  W. 
4,  c  96,  s.  8,  was  a  charge  on  the  rates 
generally,  and  might  be  enforced  against  the 
rates  in  years  subsequent  to  the  five  years 
next  after  the  making  of  the  charge. 

Held,  also,  that  the  applicant  was  bound 
to  come  promptly  to  the  court,  or  to  explain 
his  delay;  but  (dubitante  Crompton,  J.) 
that  in  the  present  case  the  delay  was  suffi- 
ciently explained.  Begina  v.  Ov€r$eer$  of 
Burtthoume  Tarranl,  246 

V.  Rights  of  rated  inhabitants. 

Of  the  owner  of  a  tenement  of  not  more  than 
tL  value,  when  assessed,  to  vote  at  vestry 
meetings,  under  Stnrges  Bourne's  Act 
Where  the  Small  Tenements  Act,  13  A  14 
Yict  c.  99,  has  been  adopted  in  a  parish, 
the  owner  of  a  tenement  of  a  value  not  ex- 
ceeding 62.,  who  has  been  assessed  to  the 
poor-rate  instead  of  the  occupier,  is,  by  virtue 
of  Sturges  Bourne's  Act,  58  G.  3,  c.  69,  enti- 
tled to  vote  at  all  vestry  meetings  in  respect 
of  such  tenement :  but  the  occupier  has  no 
such  vote.  But,  for  whatever  number  of 
tenements  such  owner  is  assessed,  he  can,  at 
the  utmost^  give  no  more  than  six  votes,  the 
restriction  in  sect  3  of  stat  58  G.  3,  c.  69, 
being  applicable.    Riehard$on  v.  Oladwin, 

138 
SxcoHDLT:  Church-Rate. 

YL  Summons  for  non-payment    Validity  of 
rata  disputed  under  stat  63  G.  3,  e.  137,  s.'7. 
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KATE. 


SMALL  TENEMENTS  ACT. 


Amount   of  jnrUdiotion    in  jastioes,    852. 
JURISDICTIOH,  IV.  (5). 

Thirdlt:  Rates  made  under  The  Public  Health 
Act,  1848  (11  k  12  Vict.  o.  63).  Public 
Health  Act. 

Fourthly  :  Rates  made  under  The  Metropolis 
Local  Management  Act  (18  k  19  Vict  c.  120). 
Mbtbopolis  Local  Mahaokmsnt  Act,  III. 

REQULA  GENERALIS. 
Easter  Term,  1858,  255. 

REMOVAL. 
Of  panper.    Poor,  I. 

RENT-CHARGE. 

Tithe  commutation.  Rateability  of  owner  to 
poor-rate;  net  annual  ralue,  how  to  be 
calculated:  what  are  proper  deductions,  1. 
Ratb,  L  (1). 

REPAIR. 
Of  highway.    Hiohwat. 

REPLICATION. 
Plbadirg,  IV. 

RESCINDING. 
Of  contract    Contract,  VL 

RESPONDENT. 
Appeal. 

SALE. 

Vendor  and  Vendee. 

SERVANT. 
Master  and  Sbrtant. 

SESSIONS. 

I.  County  Sessions  for  Middlesex.  Clerk  of 
the  peace  for  Westminster:  his  present  duties 
and  emoluments,  under  stat  7  A  8  Vict  c. 
71,  267.    Clerk  or  the  Peace. 

II.  Appeal  to.    Appeal. 

SETTLEMENT. 
Of  panper.    Poor,  I. 

SEWER. 

L  What  is  within  sects.  68,  69,  76,  204,  of  The 
Metropolis  Local  Management  Act  (18  A  19 
Vict  c.  120),  408.  Metropolis  Local 
Management  Act,  I. 

II.  Reservation  to  landlord  of  the  ezclusiTe 
right  to  use  a  sewer.  Action  by  him  for 
interruption  of  the  easement,  512.  Landlord 
AND  Tenant,  L  (1). 

SEWERS'  RATB. 
Metropolis  Local  Manamicbrt  Aot,  IIL 


COXPANY. 


SHARES. 


SHIP. 


I.  What  is  a  passenger  ship,  within  the  Pas- 
sengers Act,  1865. 

Upder  sects.  3  and  71  of  The  Passengers 
Act,  1855  (18  k  19  Vict  c.  119),  a  saUing^ 
ship  is  not  a  passenger  ship  beeanse  she 
carries  more  than  thirty  passengers,  or  more 
than  one  statute  adult  passenger  to  every 
fifty  tons,  if  that  number  or  proportioA  \a 
•  not  made  up  without  reckoning  cabin  pas- 
sengers ;  and,  where  persons  are  cabin  pas- 
sengers in  all  respects  except  that  of  having 
received  contrmot  tickets  in  the  fonn  in 
Schedule  (K.),  which  in  its  terms  applies  to 
passenger  ships  only,  such  persons,  fbr  the 
purpose  of  estimating  the  number  or  propor- 
tion, are  to  be  reckoned  as  cabin  passengers  ; 
and  unless,  without  including  them,  the 
number  or  proportion  is  not  made  up,  the 
ship  is  not  a  passenger  ship.  EUw  v. 
Pearee,  431 

It.  Stowage  of  cargo,  under  Customs  Clauses 
Consolidation  Act,  1853,  ss.  170,  171,  172. 
Neglect  of  those  provisions  by  master  does 
not  vitiate  an  insurance  on  the  cargo  by  an 
innocent  party,  670.    Insitrancb,  II.  (2). 

III.  Unseaworthiness  through  pluntifTs'  mis- 
conduct; when  a  defence  to  an  action  by  him 
on  a  time  policy,  for  a  total  loss,  1038. 
Insurance,  IL  (1). 

rV.  Construction  of  charter-party.  Clause 
exempting  the  freighter's  agent,  the  maker, 
from  liability. 

A  memorandum  for  a  charter-party,  made 
between  plaintiffs,  shipowners,  and  defend- 
ant, "  as  agent  for  the  freighter"  (no  princi- 
pal being  named),  after  providing  for  "  de- 
murrage over  and  above  the  said  lying  days 
at  7^  per  day,"  stated  that  "  it  is  further 
agreed  that,  this  charter  being  concluded 
by"  defendant  "for  another  party,  the  lia- 
bility of  the  former  in  every  respect,  and  as  (o 
all  matters  and  things,  as  well  before  as  alter 
the  shipping  of  the  said  cargo,  shall  cease 
as  soon  as  they  have  shipped  the  cargo." 

Held  that  the  defendant  was  not  liable, 

upon  this  memorandum,  for  demurrage  at 

.the  port  of  discharge.     OgU$hf  v.  TglutM, 

930 

V.  Claim  of  lien  on,  by  shipwrights,  for  costs 

of  detention  in  their  dock,  after  repairing, 

the  repairs  not  having  been  paid  for;  held 

bad,  353.    Lien,  I. 


LiBBL. 


Ratb,  V. 


SLANDER. 

SMALL  TENEICBSTTS  ACT. 
(18  k  14  Vict.  o.  99.) 


SPECIAL  CASE. 


STATUTES. 
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SPECIAL  CASE. 

Stated  under  stat  20  k  21  Vict.  o.  43.  Notice 
to  respondent:  proceedings  on  his  non- 
appearance! 469.    Pawitbbocsb 

STATUTES. 
FiBST :  General  Pablic. 

I.  1  El.  c.  17,  8.  3.  (Breadth  of  meshes  of  net 
for  fishing),  171.    FiSHtHO. 

II.  21  Ja.  1,  0. 16.  ^Limitation  of  Actions.) 
Statuts  of  Limitations. 

IIL  20  C.  2,  0.  13.  (Statute  of  Frauds.) 
Statute  of  Fbauds. 

IV.  3  A  4  Anne,  c.  9.  (Promissory  Notes), 
459.  Bills  of  Ej^crakgb  aud  Pbokissobt 
Kotbs,  I.  (2). 

V.  17  0.  3,  c.  53.  (Borrowing  money  by  in- 
cumbent to  build  parsonage),  1.    Rate,  I.  i. 

YL  39  k  40  G.  3,  o.  99.    (Pawnbrokers.) 

Sect  24.  Penalty  for  injury  to  goods,  469. 
Pawhbbokbb. 

VII.  41  G.  3,  c.  23.  (Colleotion  of  Poor- 
Bates.) 

Sect  1.  Taking  rate  as  payment  on  account 
for  the  next»  259.    Bate,  II. 

YIII.  58  G.  3, 0.  99.  (Sturges  Bourne's  Act), 
188.    Rate,  T. 

IX.  1  A  2  W.  4,  e.  82.    (Poaching.) 

Sect.  23.  Penalty  for  using  engines,  Ac,  to 
take  game,  91.    Etidbmce,  I. 

X.  4  A  5  W.  4,  c.  76.  (Poor  Lairs  Amend- 
ment.) 

Sects.  46,  109.  Appointment  of  auditor, 
583.  Metbopolis  Local  Mahagbbeht 
Act,  IV. 

XI.  5  A  6  W.  4,  0.  50.  (General  Highway 
Act.)    HiQHWAT  Act. 

XII  5  A  6  W.  4»  c.  76.  (Municipal  Corpora- 
tions Reform.)  Muhicipal  Cobpobatiohs 
Refobm  Act. 

XIII.  6  A  7  W.  4,  c.  71.  (Tithe  Commuta- 
tion.) 

Sect  69.  Rateability  of  rent-charges,  1. 
BiTE,  I.  (1). 

XIV.  6  A  7  W.  4,  e.  96.  (Parochial  Assess- 
ment) 

(1).  Application  of  principle,  in  rating  a 
tithe  commutation  rent-charge,  1.  Rate, 
L  (1). 

(2).  Sect  3.  Survey  of  parish,  246.  Rate, 
IV. 

XV.  1  A  2  Vict  e.  23.  (Borrowing  money 
by  Incumbent  to  build  parsonage),  1.  Rativ 
L  (1). 

XVL  I  A  2  Vict  e.  110.    (Abolishing  arrest 
by  mesne  process,  Ac.) 
Sect  3.    Writ  of  capias,  65.    Abbeit,  I. 


XVIL  2  A  3  Vict  0.  93.  (County  Police), 
226.    Rate,  L  (4). 

XVIIL  8  A  4  Vict  0.  88.  (County  Police 
Act  Amendment),  225.    Rate,  I.  (4). 

XIX.  5  A  6  Vict  c.  109.    (Parish  Constables). 
Sects.  2,  3.  Making  out  list  of  persons  com- 
petent to  serre,  519.    Cohstableb. 

XX.  7  A  8  Vict  0.71.  .(Middlesex  Sessions.) 
Duties  and  emoluments  of  clerk  of  the  peace 
for  Westminster,  267.  Clbbk.  of  the 
Peace. 

XXL  8  A  9  Vict  0.  20.  (Railways  Clauses 
Consolidation.)  Railways  Clauses  Coh- 
soLiDATiov  Act. 

XXIL  9  A  10  Vict  0.  93.  (Action  by  repre- 
sentatires  of  persons  killed  by  accident), 
168.    Executor,  I. 

XXIIL  10  k  11  Vict  c.  17.  (Waterworks 
Clauses,)  176.    Waterwobks. 

XXIV.  11  k  12  Vict  c  31.  (Orderft  of  remo- 
val.) 

(1).   Sect  3.    Application  for  depositions, 

253.    Mandamus,  II. 
(2).  Sect  9.    Appeal,  713.    Appeal,  II. 

XXV.  11  k  12  Vict  c.  63.  (Public  Health.) 
Public  Health  Act. 

XXVL  12  k  13  Vict  c.  106.  (Bankrupt  Law 
Consolidation.)  Bankrupt  Law  Consoli- 
dation Act. 

XXVIL  13  k  14  Vict  c.  61.  (County  Courts 
Amendment) 

Sect  14.    Security  for  costs  of  appeal,  504. 
Costs,  II. 

XXVIIL  13  k  14  Vict  0.  99.  (Small  Tone- 
ments),  138.    Rate,  V. 

XXIX.  14  k  15  Vict.  c.  99.  (Evidence 
Amendment),  91.     Evide)?cb,  I. 

XXX.  15  k  16  Vict  c.  76.  (Common  Law 
Procedure,  1852.)  Common  Law  Pboce- 
DUBB  Acts. 

XXXI.  15  k  16  Vict  c.  85.  (Burials  Amend- 
ment)    Bubial  Acts. 

XXXIL  16  k  17  Vict  o.  107.  (Customs 
Clauses  Consolidation.)  Customs  Clauses 
Consolidation  Act. 

XXXIIL  17  k  18  Vict  c.  31.  (Railway  Traf- 
fic and  Canal.) 

Sect  7.     Special  contracts :  Just  and  rea- 
sonable conditions,  958.    Cabbiebs. 

XXXIV.  17  k  18  Vict  c.  125.  (Common  Law 
Procedure,  185^.)  Common  Law  Pboce- 
DUBE  Acts. 

XXXV.  IS  k  19  Vict  c.  108.  (Coal  Mines 
Inspection.) 

Sect  14.    Penalties,  474.    Mandamus,  IV. 

XXXVL  18  k  10  Vict  o.  119.  (Passengers 
Act.) 
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STATUTES. 


STATUTE  OF  FRAUDS. 


Seoto.  3,  71.     Definition   of   '*  Passenger 
Ship :"  penalties  for  not  delivering  con- 
tract tickets,  431.    Ship,  I. 
XXXVIL  18  &  19  Viot  o.  120.     (Metropolis 

Local  Management)     Mktropolis  Local 

Majtagbkeitt  Act. 

XXXYHL  18  A  19  Vict.  o.  122.  (MetropoU- 
tan  Building.) 

Sects.  3,  51.    Fees  to  district  surreyor,  126. 

liBTBOPOLITAR  BVILDIHQ  ACT. 

XXXIX.  19  A  20  VicL  c.  47.  (Joint  Stock 
Companies  Act,  1850  ) 

Sect  31.  Signing  of  a  bill  of  exchange,  Ac, 
by  officer  of  company,  449.    Bills  of 

EXCHAVOS    AHD    PbOUISBOBT    NoTBS,    L 

(1). 
XL.  19  A  20  Vict  e.  108.    (County  Ooorts 
Amendment) 

Sects.  S3,  34.    Taxation  of  costs,  787,  123. 
CoTTiTTT  Court,  L  (1),  (2). 

XLL  20  A  21  Viot  c  43.    (Summary  Pro- 
oeedings  before  Justices.) 
Sect  2.     Statement  of  special  case,  469. 
Pawhbbokbr. 

XLIL  20  A  21  Viot  c  77.  (College  of  Doctors' 
Commons.) 

Sects.  116,  117.    Surrender  of  charter  and 
disposition  of  property,  863.     Doctobs' 

COMMOHS. 

Secohdlt  :  Local  and  Personal,  Public. 

XLIIL  4  G.  3,  0.  43.  (St  John,  Hackney : 
Poor,  Lighting,  and  Watching),  1.    Ratx, 

I.  (1). 

XLIV.  45  G.  3,  e.  33.    (Carmarthen  Salmon 

Fishing),  171.    Fibbiho. 

XLV.  50  G.  3,  c.  cxo.  (St  John,  Hackney: 
Poor :  Amending  Act),  1.    Rate,  I.  L 

XLVL  59  G,  3,  c.  xxxix.  (St  Pancras  Ves- 
try), 583.  Mbtbopolib  Local  MaeAoe- 
meet  Act,  IV. 

XLVII.  5  G.  4,  0.  xxiL  (Plymouth  Paving, 
Ac),  601.    Public  Health  Act. 

XLVIII.  5  G.  4,  c.  cxxtL  (Paddington 
Paving,  Lighting,  and  Watching),  600. 
Metbopolis  Local  Maeaoeitert  Act,  III. 
(2). 

XLIX.  9  G.  4,  c.  xxyi.  (Stalybridge  Light- 
ing  and  Watching),  107.    Contbact,  II. 

L.  5  A  6  W.  4,  0.  cvii.  (Great  Western  Rail- 
way.) 

Sect  223.    Notice  of  action,  837.    Rail- 
VATS  Clauses  Cohsoltdation  Act. 

LI.  5  A  6  Vict  c.  ctL  (Liverpool  Improve- 
ment and  Police.) 

Sect  261.      Disorderly  house,  123.      Dis- 
ORDEBLT  House. 

LIL  18  A  19  Vict  c.  cxxix.     (Chesterfield 


Waterworks  and  Gas  Company  Extension), 
176.    Watebwobks. 


STATUTE  OP  FRAUDS. 
(29  C.  2,  c.  3.) 

I.  Sect  4.    Sale  of  an  interest  in  landa,  what 
is. 

By  agpreement,  not  in  writing,  between 
plaintiff  and  defendant,  it  was  agreed  that 
plaintiff  should  take  possession  of  a  brick- 
yard, which  defendant  was  occupying  aa 
tenant)  and  take  the  plant  and  brickp  there 
at  a  valuation :  and  that  defendant  should 
pay  up  all  rent  then  due,  and  endeavour  to 
induce  the  landlord  to  accept  plaintiff  aa 
tenant 

Plaintiff  took  possession  of  the  brickyard, 
and  gave  defendant  a  warrant  of  attorney  as 
security  for  payment  of  the  sum  at  which 
the  bricks  and  plant  were  valued.  A  distress 
was  afterwards  put  in  upon  the  premises,  and 
the  plant  and  bricks  sold,  for  rent  due  from 
defendant  before  the  agreement;  and  plain- 
tiff was  turned  out  of  possession  by  the  land- 
lord. 

In  an  action  by  pluntiff  against  defendant, 
for  the  breach  of  the  agreement  to  pay  up 
the  rent : 

Held,  that  the  contract  and  consideration 
were  each  single  and  entire;  that  the  eoa- 
tract,  taken  in  its  entirety,  was  a  contract 
for  the  sale  of  an  interest  in  lands,  and,  not 
being  in  writing,  was  voidable  under  sect  4 
of  the  Statute  of  Frauds ;  and  that  plaintiff, 
therefore,  could  not  sever  and  sue  upon  that 
part  which  related  to  the  payment  of  the 
rent    Hodgton  v.  Johnaouj  685 

IL  Sect  17. 
(1).  Acceptance  and  receipt  by  vendee. 

Defendant,  at  Lancaster,  verbally  ordered 
goods  of  the  value  of  more  than  lOL  to  be 
sent  to  him  at  Lancaster  from  London  by 
plaintiff;  and  he  directed  that  the  goods 
should  be  sent  by  sea  from  G.*b  wharf,  which 
was  the  only  wharf  in  London  whence  gooda 
were  shipped  for  Lancaster;  and  from  which 
wharf  goods  had  previously  been  seat  by 
plaintiff  to  defendant  Plaintiff  sent  the 
goods  to  G.'s  wharf;  whence  the  wharfinger 
sent  them  by  a  ship,  selected  by  himself,  for 
Liverpool;  but  the  cargo  was  lost  by  the 
ship  being  wrecked  on  her  voyage  from  Lon- 
don to  LiverpooL  An  invoice  was  sent,  at 
the  time  of  the  shipment,  by  plaintiff  to 
defendant ;  which  defendant  never  received. 

Held :  that  the  defendant  did  not  aecept 
and  actually  receive  the  goods,  within  the 
meaning  of  sect  17  of  the  Statute  of  Frsnda 
(29  C.  2,  c.  3).     Hart  v.  Bu$k,  494 

(2).    Memorandum  of  contract,  signed  by 

agent  Oral  evidence  of  custom,  to  explain, 

1004.     COETBACT,  V.  i.  (2). 
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STATUTE  OP  LIMITATIONS. 

(21  Ja.  I,  c.  16). 
Sect.  3.    Limitation  of  personal  actions. 

Declaration  alleged  that  plaintiff  was  owner 
of  the  rerersion  of  a  messnage  entitled  to  the 
support  of  the  nndergronnd  mines  and  earth 
of  the  oontignous  ground,  and  that  defend- 
anty  well  knowing,  Ac,  negligently,  and 
without  leaying  proper  support,  worked  the 
mines  nnder  the  contiguous  luid,  and  kept 
and  continued  the  messuage,  and  caused  it 
to  remain,  without  proper  support;  whereby 
it  became  ixgured.  Plea :  That  the  cause  of 
action  did  not  accrue  within  six  years. 

It  appeared  that  the  messuage  was  an 
ancient  house:  and  that  defendant,  more  than 
six  years  before  action  brought,  worked  the 
mines  at  280  yards  distance  from  the  house, 
in  such  a  manner  that  the  earth  interrening 
between  the  place  of  working  and  the  founda- 
tion of  the  house,  gradually  gaye  way,  and 
finally,  within  six  years  of  action  brought, 
the  effect  reached  the  foundation  of  the 
house,  which  was  thereby  iigured.  Till 
within  the  six  years,  no  actual  damage  to  the 
house  occurred,  nor  waa  the  act  of  defendant 
known  to  plaintiff. 

Held,  by  the  Court  of  Q.  B.  (Lord  Camp- 
bell, C.  J.,  Coleridge  and  Erie,  Js.,  dissen- 
tiente  Wightman,  J.),  that  the  defendant  was 
entitled  to  the  rerdict. 

Judgment  reyersed  in  Exchequer  Chamber. 
Bonomi  y.  Baekhoute,  622 

STOPPAGE  IN  TRANSITU. 
Yeitdob  and  Yxndek,  II. 

STREET. 

What  is  within  sects.  130,  250,  of  The  Metro- 
polls  Local  Management  Act  (18  A  19  Vict 
c.  120),  743.  Metropolis  Local  Mahaqb- 
MEKT  Act,  IL 

STURGES  BOURNE'S  ACT. 
(58  G.  3,  c.  69). 
Rate,  V. 

SUBPCBNA. 

WiTHESS,  I. 

SUMMONS. 
Writ  of.    Common  Law  Pbocedvrb  Acts,  I.  i. 

SURETY. 

PrIHCIPAL  Ann  SUBETT. 

SURVEY. 

Of  parish,  under  stat  6  A  7  W.  4,  e.  96. 
Charge  on  poor-rates  for  repayment  of  ex- 
penses, 246.    Rate,  IV. 

SURVEYOR. 
L  Under  Highway  Act    Highway  Act,  II. 


II.  Under  The  Metropolitan  Building  Act. 
Metbopolitax  Buildiko  Act. 

TAXATION. 
Of  costs.    Costs,  III. 

TENANT. 
Laedlobd  and  Tbeaxt. 

TENANTS  IN  COMMON. 

Joinder  of,  in  ejectment^  under  Common  Law 
Procedure  Act,  1852,  81.  Common  Law 
Pbocedube  Acts,  L  iii. 

TENANT'S  PROFITS. 

When  to  be  deducted  from  gro^s  annual  yalue 
of  a  tithe  commutation  rent-charge,  in  esti- 
mating net  annual  yalue,  1.    Rate,  I.  i. 

TENDER. 
Of  rent    Landlobd  and  Tenant,  II. 

TITHES. 

Commutation  of.  Rateability  of  owner  of  the 
rent-charge  to  poor-rate.  Net  annual  yalue, 
how  to  be  calculated;  what  are  proper  de- 
ductions, 1.    Rate,  I.  i. 

TOTAL  LOSS. 
Insubance. 

TRADE. 

Usage  of.    Contbact,  V. 

TREASURER. 

To  a  borough,  under  The  Municipal  Corpora- 
tions Reform  Act  Municipal  Cqbpoba- 
tionb  Repobm  Act,  IL 


Action. 
Action. 
Contbact,  V. 


TRIAL. 

TROVER. 

USAGE. 


VENDOR  AND  VENDEE. 

I.  Sale  on  a  warranty.  Action  by  yendee, 
haying  resold  on  a  similar  warranty,  against 
yendor,  for  breach  of  the  warranty:  measure 
of  damages,  84.    Damages,  II. 

n.  Sale  to  a  third  party,  by  yendee,  of  goods 
still  in  the  possession  of  the  first  yendor: 
effect  of  acceptance,  by  such  yendor,  of  the 
deliyery  order. 

A.  purchased  from  D.  certain  goods,  lying 
at  D.'s  bonded  warehouse  under  the  charge 
of  D.'s  warehouse  keeper,  and  entered  at  the 
Custom  House  in  D.'s  name ;  A.  paid  D.  by 
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bills  at  three  months.  On  the  same  day  A. 
sold  part  of  the  goods,  still  lying  at  D.'s 
warehouse,  to  P.,  and  gave  him  a  delivery 
order  on  D.  for  specific  goods.  D.,  on  re- 
ceiring  it,  placed  it  on  the  file,  and  (unknown 
to  P.)  put  P/s  name,  as  purchaser,  opposite 
the  entry  of  the  specified  goods  in  the  sale 
book,  in  whioh  he  had  originally  entered  A.'s 
name  as  purchaser.  P.  afterwards,  on  sereral 
occasions,  gaye  to  D.  delivery  orders  for 
portions  of  the  goods.  D.  therenpon  signed 
a  delivery  order  to  his  warehouse  keeper, 
and  those  portions  were  delivered  to  P.,  he 
paying  the  duty.  Without  a  delivery  order 
by  D.  and  payment  of  duties,  the  goods 
would  not  be  delivered  from  the  warehouse. 
A.  lifterwards,  and  before  the  bills  given 
by  him  were  due,  became  insolvent ;  and  the 
bills  were  dishonoured.  D.  refused  to  deliver 
the  remainder  of  the  goods  to  P.,  alleging 
that  he  was  entitled  to  detain  them  till  A.'s 
debt  to  him  was  paid. 

Held,  that  he  had  no  such  right :  that,  by 
accepting  the  delivery  order  given  by  A.  to 
P.,  without  giving  notice  to  P.  of  any  con- 
tingent claim  upon  the  goods  in  respect  of 
A.,  D.  must  be  held  to  have  recognised  P. 
as  entitled  to  the  absolute  right  in  the 
property  and  the  possession  of  the  goods, 
and  could  not,  as  against  P.,  set  up  any 
subsequent  claim  in  respect  of  A.  Pearton 
V.  Daw9on,  448 

III.  Sale  by  auction.     Construction  of  condi- 
tions of  sale :  forfeiture  of  deposit-money. 

Plaintiff  put  up  for  sale  by  auction  real 
property,  upon  conditions  of  sale  which 
stipulated  that  the  purchaser  of  each  lot 
should  <<  forthwith  pay  into  the  hands  of 
the  auctioneer  a  deposit  of  20  per  cent,  on 
the  purchase-money,  and  sign  the  agree- 
ment" to  pay  the  remainder,  and  **  that>  if 
the  purchaser  of  either  lot  shall  fail  to  com- 
ply with  these  conditions,  the  deposit-money 
shall  be  actually  forfeited  to  the  vendor, 
who  shall  be  at  full  liberty  to  resell  sneh 
lot  either  by  public  auction  or  private  con- 
tract; and  any  deficiency  that  may  arise 
upon  such  resflJe,  together  with  all  expenses 
attending  the  same,  shall  immediately  after 
such  second  sale  be  made  good  by  such 
defjMilter;  and,  on  non-payment  thereof, 
such  amount  shall  be  recoverable  by  the 
vendor  as  and  for  liquidated  damages." 
Defendant  became  a  purchaser  at  the  auc- 
tion, but  did  not  pay  the  deposit  or  complete 
the  purchase.  Plaintiff  resold  at  a  price 
below  that  for  whioh  defendant  had  pur- 
chased; and  the  deficiency,  with  the  expenses 
of  sale,  exceeded  the  amount  of  the  deposit 
Held :  that  plaintiff  was  entitled  to  recover 
from  defendant  the  amount  of  the  deficiency 
and  expenses  only,  and  not,  in  addition  to 
this,  the  amount  of  the  deposit. 

Per  Curiam.    Had  the  deposit  been  paid, 
and  the  bargida   completed,  the   depoiit 


would  have  gone  in  part  payment  of  th* 
purchase-money :  and,  in  the  case  of  the  non- 
completion  of  the  bargain,  if  the  defieienc  j 
and  expenses  had  together  been  lees  than 
the  deposit,  the  purchaser  would  have  been 
entitled  to  the  whole  deposit,  bat  notliing 
more.     Oekenden  v.  Henltjf,  485 

IV.  Acceptance  by  vendee  within  Statute  of 
Frauds.    Statute  of  Fbaitds,  IL 

y.  Sale  of  interest  in  lands.  STATirrB  or 
Frauds,  L 

VI.  Transfer  of  shares.    Covtbact,  VI.  viL 

VII.  Lien.    Liex. 

VESTBY. 

L  Right  of  owner  of  tenement  under  tL  in 
value,  when  assessed,  to  vote  at  vestry  Bseet- 
ings  under  Storges  Bourne's  Act :  resCrietion 
of  number  of  votes,  1S8.    Batb,  V. 

II.  Summoning  of  vestry,  under  stat.  5^6 
Vict.  c.  109,  for  the  purpose  of  making  oat 
a  list  of  persons  competent  to  serve  as  parish 
constables:  its  duty,  upon  such  snmmonsy 

519.      COHSTABLES. 

III.  Functions  and  duties  of  vestry  under  The 
Metropolis  Local  Management  Act  Me- 
tropolis Local  Mamaobmbrt  Act. 

[WAIVER. 

Of  breaches  of  eovenant:  see  Lajedlobd  ak9 
Terart,  L  (3.)] 

WARRANTY. 
Sale  on  a  warranty.    Action  by  vendee,  having 
resold  on  a  similar  warranty,  against  vendor, 
for  breach  of  the  warranty:  measare   of 
damages,  84.    Daraqes,  II. 

WATERWORKS. 

What  is  water  for  domestic  use,  within  sect. 
35  of  The  Waterworks  Clauses  Act  (19  A  U 
Vict.  c.  17.) 

A  local  Act  (18  k  19  Vict  c  xxix.,  for  Ches- 
terfield) required  a  water  company  to  furnish 
to  occupiers  of  houses,  who  should  "  demand 
a  supply  of  water  for  domestic  ase,"  a  sofi- 
cient  supply  thereof,  at  rents  fixed  according 
to  the  assessment  of  the  houses  to  the  poor- 
rate.  The  Act  incorporated  The  Waterworks 
Clauses  Act,  1847  (10  k  11  Vict  c.  17).  An 
occupier  was  assessed  upon  his  house  and 
premises,  including  a  coach-house,  stable, 
and  yard.  He  kept,  for  private  use,  a 
carriage  in  the  coach-house  and  a  horse  in 
the  stable ;  and,  on  the  premises,  he  i^f^plied, 
for  the  horse  and  for  washing  the  carriage, 
water  supplied  by  the  company  for  t.ome«tie 
use. 

Held,  that  he  was  entitled  to  do  so^  the 
water  being,  within  the  meaning  of  the  Act, 
applied  to  domestic  nse.  Bwmbjf  t.  Ckmttt^ 
JMd  WaUrworkt  Oow^mf,  176 
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WATERWORKS  GLAUSES  ACT. 
(10  k  11  Vict.  c.  17.) 
Watbbworkb. 

WATERWORKS  COMPANY. 
Watkrwobks. 

WESTMINSTER. 
Clerk  of  the  peftoe  for.    Clerk  or  thb  Peacs. 


Executor. 


WILL. 


WITNESS. 


I.  Yerdiot  for  defendftnt.  Reooyery  from 
plaintiiF,  by  witness  attending  on  plaintiff's 
sabposna,  of  expenses  paid  to  him  by  de- 
fendanty  but  repaid,  according  to  agreement, 
on  being  disallowed  on  taxation,  at  plaintiff's 
instance. 

On  an  action  by  B.  against  E.,  H.,  an 
attorney,  having  been  required  by  E.  to 
attend  as  a  witness  in  London,  had  come 
from  the  country  to  London  for  the  purpose. 
£.  told  H.,  after  he  had  been  in  London  one 
daj,  that  he  might  return  to  his  residence ; 
buty  before  H.  did  so,  H.  was  subpcenaed  by 
B.,  and  told  that  he  must  attend  in  obedi- 
ence to  B/s  subpoena.  H.  accordingly  re- 
mained from  home  five  days  from  the  serrice 
of  the  subpoena,  then  went  home,  and  after- 
wards returned  to  London,  where  he  after- 
wards remained  for  five  days  up  to  the  triaL 
The  verdict  was  for  E.    After  the  trial,  E. 


paid  H.  his  expenses,  and  an  allowance  for 
time,  for  eleyen  days,  on  condition  that,  if 
any  part  was  disallowed  on  the  taxation 
between  the  parties,  H.  would  repay  so  much 
to  E.  On  the  taxation  between  B.  and  E., 
E.'s  attorney  deposed,  in  his  affidavit  of 
increase,  to  this  payment  to  H.,  but  did  not 
mention  the  condition.  B.,  at  the  taxation, 
objected  to  the  allowance  of  the  sum  paid 
in  respect  of  the  time  during  which  H.  was 
not  detained  at  the  request  of  E.;  and  the 
Master  struck  off  so  much  as  related  to  fire 
days;  and  H.  returned  that  sum  to  E. 
Then  H.  sued  B.  for  his  expenses  and  time 
in  respect  of  the  five  days. 

Held,  that  H.  was  entitled  to  recover  this 
fh)m  B.,  the  repayment  by  H.  to  E.  having 
been  proper,  and  having  placed  H.  in  the 
same  position  as  if  he  had  never  received 
from  E.  the  sum  so  repaid.    HaU  v.  JBatet, 

575 
II.  Commission  to  examine.    Coemibsioit. 

IIL  Competency  of.    Evideece,  I. 

WORKS. 
Board  of,  under  The  Metropolis  Local  Manage* 
ment  Act    Metropolis  Local  Maeaob- 
EEET  Act,  I. 

WRIT  OF  ERROR. 
Error. 

WRIT  OF  SUMMONS. 
CoMMOE  Law  Procedure  Acts,  L  L 


THE  END. 


